Office of the Staf'f Tudgo Advocate

kaohama Jupan ”‘
20 February 194&\

UNITED hTATEL DF AMERICA VC TCUTAFU YIMURA

RuVleW of the btaff Judge Auvocate

: il The attached record of trial of Tsutafu Kimura, also known
‘as: Toutau Kiwara, at Yokohama dapan, from 20 to. 24 November 1947
by a Mllltary Commission appointed by paragraph 1, Special Orders
‘No, 270, Huadquarters Eizhth Arny, United Stutes Army, dated :
18 N01ember :1949, having been referred to the ttaff Judge Advacate,
this review ﬁhereof is submitted to the Commanding Gunaral. ; :
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audused, a Japanesa eivilian employed G- -~ @ = Yes . ¢
“by the ulttetsu Mining K.X,, a Japanese . :
coneern ocmploying Allied PW, at the

times and places sct forth in the

specifications hereto attached, did

‘violate the (Laws and Customs of War.

Spol:o on or about September 1944, at jie!
or near Fuikuolka Branch PW Cump Mo, 10,
Futase Kyushu, Japan the accused
‘aid willfully and. unlawfully mistroeat
Cpl. Eaward H, Howe, an Anurican =,
by beating and otherwise abusing hlm.

£p.2: On or acbout Mareh 1945 at or near FG
Fukuoka Camp 1o, 10 accused did willfully
"~ and unlawfully mistreat Cpl, Edward H, - .

Heve, ‘amcvrican Ph, by beatinb and other-
wise abusing,him

S 3' +In- or ‘about 15 May 1945 at Oor noar MG
Fukuékn Camn Fve 10.accused did willfully
and: unlawfully mistroat Sgte Bapl V.

Gddlu, «merican PW, by bpating him,

Sp-4: Between 20 th 1945 and 21 € ayﬁ-l I'G
enber 1945 at - OWWW‘Q &‘01
' .L——-(-p-l—-z:mmse #264)
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10, accused did !sl U}j"llaw—f.
fully mistreat Cpl. David R, £pooner,
wiericen PV, by beating him, v

£9'51 On or about Iovember 15, 1944 ~ 1¢ . ¢ Saves
at:or near Fukuoka' Camp lo. 10, accused - 0 i
diawillfully: and unlawfully mistreat - b :
CEi albert W, Roberts, American PW, by =~ gy |

beating him,

L6} "at divers times between: 20 May ' G, as amended Yos
1943 ‘and 21:Lspjember 1945 at or near. by insertion of -
Fukuoka Cemp No. -10; aceused did will- = words "and Alllied"
fully and. unlawfully mistreat numerous - after word "Ameri-
american Pri.oners of War by beating ~ gan", :

and Oblieiwice jabusing thote (. - gl

éEﬁTEﬁﬁﬁfIﬁPdEED}_;Coﬁfigéﬁéﬁtng?hgrd'labor for one (1) year and
e e e st f ) TmaniRe L e ' : :
MAXIMUM LUGAL PUFISHMIOTT: Deabh, ¢+ -

. 8. Summary of the Zvidence: -
 u. ' For the Prosecution:

o L s to fpecification 1:0 The accused, - Tsutafu Yimura, .
on.or about feptember 194Z, at or near. Fykuoka -Branch Prisoner of ..
-War Camp Ifumbex:. 10, Futase;.ﬂ;ushu,_Iapgngvmistreateé;corporal';_;#
. Adward H,° HoWe, an -americah Prisener- of ¥War," by .striking him with -
. his Ticts mbout fiftecn times for moving in ranks whén supposed . -
b fm;gbejstapding'at-atten%ion;’;Thefacdusedfthenfpicked up .a .cIub and., -
sPruck .®ire corporal -several times, . oeXing him- down- and kicking.! .- - -.
- ohim several .timew aftof hesfell {H. 5 and Ty =Ly, B)5 TN N e o
A ":-- - s - - - ¥ 2 s S e & s
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: et A $Q'?“eciﬂ%ggtion024 On or about March 1945 Jor- 7™

== = poral Buward H, livwc fecling. sick was given pormission by the giiand
... to leave the hinc in which he was working,- Tho accused saw him " -

‘as -he was leaving thw mific; ordéered him to stand at attention, L[~ .

" kicked him-in the shins, beatyhim in the face with-his=ists and °
_ordercd him,bolow, Vhen the coBporal got below _be was. giwven -per-
- mission by«the ‘guard ‘to sit doewn and regt.. Wnilo tHe corporal was ot

resting, the accusud saw him, ordered htm to his fect, beat him . .
with his fists and ordored wtim to go to.work {Ix., 1, p. 2), 2
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e oo as to &gecification,54m\0n or about 15 May 1s45 the
accused beat Térgoant L.rl V, Gould,-an Amcrican Prisoner of: War, .
with a large stick bocausc ho would not divulge who had -beon smoking

- cigarcttes in the ooqlrmine,shaft‘w?ere‘thoy wores_working, ?he
sergeant was not scriously injured (Bx. 2, D2y EX. D, D 17,

. % 4s _to Spocification 4: Butweon 20 Miy 1243 and 21
+Scptember 1945 the. accuscd beat.Corporal David Rs Spooner about the '
face with his fists., Tuac sccused spid tho- corporal was late in
getting back from an errand, Tho ¢orporal suffered no permanent
injuriecs or:-seare from this treatment. (7x, "4, D. 3). STAE S

S

' i a8 to foscification 5t On or about 15 l'ovomber 1945
Culof Mrculnist's Maite alborb W, Robsrts, an. Amgrican Prisoner of
-War, was injurcd in thé log by an explosion in a leteral tunncl of
a-coal ming, Vhile being cscorted out by comrades, he met the
accused who bucame infuriated -when onc of the escorts did not 3
want to unwrzap the woulidand struck the cscort twice in, the face, '
thon slapped Roberts iﬁ%th@?faco and- kicked him in both' lcgs in-: .
flicting groat pain espccially: im the wounded leg. Yo permanent
injuries werc suffered (IZx, By #Disr <8 hauh. L o

(p 2, kDURY, caso i)
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, 48 to Spocificatiodf 6: That at divers times betwoen
20 May 1943 and 21 Scptompor 19457 at or nosr Fukuoka:Branch
Prisoner of War Camp Eumb"?@Os;gﬁyfﬁﬁzggygﬁhuvﬁJapan;'thogaecusedf
abused and mistreated Ame, ﬁnﬁg dr Allicd Eii‘onersﬂof'warfby beat -
ing and abusing them (Bx., 1, p. g-xun ) Derli"EXS 4, D, By W, o
S5Ot s e ot VSRR SR AR s e G : : 3

i

by Forithcvbefenseﬁl'.. 1

, - The accused, Teutau Ximura, disguised himself under
the name of Tsutafu Kimura to -avoid apprehension (Z, 3, 4)s He
has a wife, three children and a mother depondent on him and is 39 .
years old (R, 42), He was a civilian at the time he inflicted the
various beatings for which he-was: charged, He, having beon apprised
of his rights as a witnsss (R. 2), as provided in Paragraph 5b of ..
Letter Order, AG 000,35 (5 December '45) L&, Guonural Headguarters,
Supreme Commander. for the Allicd Powers, took the stand and =
testified under oath in-his own bechalf (R. 32, 39). He handled
the prisoners of war working at the Fubase Mining Company, Futass,
Kyushu from July 1943 until the termination of the war (R, 33), ...
He had a spocial rest rdom built for theé prisoncrs of war which ... -
was heated with steam for thelr comfort. He nad a special garden
planted to give the .prisoners better food. He tried to lighten.
their work and to see that they werd properly treated (R, 34).
He put invspecial'signalAdcvices to protcet the prisonoers: of war
who could not understand Japancese (R, 35), He was continually =~
looking aftor the well-being of the priscners of wary . ‘Hec otruck .. -
one prisoner of war for smoking - in the mine., He did net catech the - .
~ brisoner ‘of war ‘smoking but-other. prisoncrs of warr reperted this
- +.%o the accuseéd (R,:37, 389."Finst_hemfﬁprimanﬁnd-tho‘prisoncr.ahd
- whé¥the prisoner took = sneering attifuds, he struck him with" -
- _his opon 'hand. Ho.did sat kigk or:sieikd The prisgner withva-.® v
ok, He hadetontinuvally wsr¥ned the prisones of the danger of -
- omokIng -irr the coal tine whith wog in a group thot containc® freg =~ & . *-
<. T.<methane g2s. Ths bther prironers OFf war condoned the actidﬁ‘he,__

s -
= i T

- had taken (R, 3%), T .

¢ . h T . S €

; : Yukio {ijimi of the FukuokaXen Xnko-Gun, Kpnagi-

Mura, Iittetsu Futase Mine Com:%nmk; testified inebehalf of the , '« - -
acecuscd., Ikpj%gtédjthc.aceﬁSed,hqd the duty -of géttime the prifoners
of war at the-camp gate to the various foRemen in the mines and
at the ond of the work day getting thom back to-the camp (R. 92).

- L. some gos-infusted mines thero were strict regulations against -
_smoking., Mo .nover inuw of an instance whore the accuscd struck a
prisoner (R, 11)., - - - : :

Selichiro Yoshitsugu, who from 23 Junc 1944 to 4
-February 1945, was camp cormiandant of the prisoncr of war camp in
~ Fatase, identificd tho cccuscd (R. 13) and stated he had warned
prisoners about smoking in tho minc. H- noever received reports
of mistreoutment of prisonsns of war by the accused and in recality.
the accused had received spoci:l cormendations for the kindly way
he¢ handled prisoncers (R. 14), : 3 £k <kt

: .. Kiyoshi tukai, comp comrandant of Futaso Prisoner of
War Cump frow o Fobruury 1945 to 15 august 1945, stated the accused
- treated prisoners fairly and sincorsly. : :

YoeudWaka Sueriiii, Guebor for thc canp from 1 Febru<
ary 1944 until the termination of the war, testified that the .
brisoners of war feigncd sickness'and'mcntalvillness (Re 22). to got
out of work, o % ey 5=t (e

e T 'Fusayukivkh;;bgl‘;féﬂgﬁu5Sﬁbérv;s0n of the Futasc )
Mine, identificd the accuscd as the mantre-hhd selectcd in 1943 for

(0:3, {DURL, Cusc f<6-)
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vac position of gonoral QVver the priBoners of war, and
that particular selection was mado because the accused was oarnest
and, impartial (R« 24).- :

_ &imishir0>&ido, who was labor foreman at the Fut,so
'L*nes suporvising prisoncrs of war between April 1944 to Marel
,1945 anbr baw the accuscd Jbqu a- prisoner of war (R. 29)

r.QP.i.nLo.Iz'

: Tho Commis&ion W2 s oonutltuted by proper authority and had . .
,Jurisdlction over the acéuscd and- of the of'fenses charged, The
question of sgnity was not raised, nor is it an iss suc in this.casc,

Tue accused was given s fair trial and was ably defended. Fo co-
operated in His >wn defe ense, proddced soverql witnesses &n his
owWn behalf znd tooh the w1tnoss stand 1n his own deronuo.

j °‘I All uVldeCb prosentcd by thu prosocutivr was in the farm
of stntomento and 1ff1dav1ts. : :

r oergoayt Zarl ¥. Gould who was referred to in pociflcation

[ 3 was not without blame, By his cwn statement he admits that he:
with throe other PWe did smoke in the shaft (Ex. 3, Ps 2)s By ..

f_e such duliberdte action he endangered the lives >f all the prisoncrs

of war., 4 reprimand and: ¢ven punishment pn)perly administeored

; wculd have boon: Justified, but thet diad no>t, under the Treaties -

kGuvornlng Lisu Warfure, justlfy ‘the manner, in which tho accuSed
handled this' xlagront violatl\n i the rulo&. A o
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s motlon asklng *ho Jlbappravol ar modfficatlon of
fu.aangu Shig bontonco wa s filurl by tm, dofonsm
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The rocard 1s l gally sufflclont to suppsrt tho findlngs .
~and the sentence (of the~Cirmiscion, - RS
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'.Thdhaccusod.wus Sentericed t5 conflncment at hord lnbor
£or a- perizd of ane yer and six nsnths, T I request for clencncy
wag spbmitted. The sontonce is legal and it is recormended that it
be approved. It is 1urtnor rocymonied tha t, owing to the: lensth -
of tine the accussd has been in ¢infinarent o irr t> the ﬂﬂtc 3f
‘scntonce, thrcoe (3) antﬂS »f the sontence bo remitted,

6, .action:

s furn of acticn ts carry thoav rocvnncniﬁti,n°
uffuct 15 attachod.~

I, 0. HAGHEN
Fajor | onLc
‘RovioWer

I conour: Tue sentence is 1nadequate. Nevertheless, pre-trial
confinement is in no way to be considered as’ confinement served in
oxplatlon for ‘offenses of which an accused.is later convicted.
Thorefor 9 rov1owing authority should consider such restraint
entircely. 5ogur4tuly from that adjudged by a commission. Tihe blackest
rosuc iu entitlod to an early trial under the ~enlightened rulcs of
cnvilizod natlons. hucn trials are postponed as this onec was,,:

(p *1, IxII'UR.L,VCuSO fcéu-)
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because of the great number of
aade Tor tadus 4

considered in ad Ces, . 1:to' 5 inclusive

are,neceSQQrily:duplgcgtedjin¢Spag1fication76fj]Ih;V1veQf“thé_l6W: :

! senﬁencg:n';hagm,to:the’qqqused;xéSUltéd;;fThef&ddition in the find-

: ing3undér“bpécificétion;ﬁior“theﬁWOrQS»"and*allied“]actuallyg- s

* benefited thera¢6used_beqausevitrinsulated:him:againSt~ruture S
trials for mistreating the persons referred to, 7

5, . v

ALLAN R, BROWNE
Lt Colonel JAGD
Army;Judge Advoggte




