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CCMMTTTEE I.

REPORT CN THE YUGOSLAV CASE NO. %0. (Italian 
Courts in ¿ialmatiaj.

B> fir. E. SohwottyiLcgal Of floor.

At its meeting of June 20th, 1945 (Minutes Mo, 15), Onanrlttce Z 
adjourned the case No, 940 (against Giuseppe BASTIANINI and $6 other persons), 
because it wished to obtain additional information about the character of-file 
court 8 to which sane of the accused ’belonged, their procedure, and the 
substantive law which they were called upon to administer.

The Jugoslav delegate has now submitted a memorandum concerning the 
organisation and working of Italian Tribunals in occupied Yugoslav territory 
adding that it will appear from the memorandum, that the Italian judicial 
machinery established in Yugoslavia was one of the instnsaezxts used by Fascist 
Italy to enforce the denationalisation of the Yugoslav population. In his 
accompanying letter, Dr. Uarkovi6 asks to hand this Memorandua to Committee I, 
The memorandum was distributed to the members of Committee at its meeting held 
on July 4th, 1945.

The following is a summary of the position as it appears from the 
charge, as supplemented by the Memorandum,

\ r I#
The persons named under numbers 1 to 21 are alleged to be responsible 

for either the actual oocmission of, or the participation in, mass murders, 
ill-treatment, arrest or internment of oitisens, as well as the pillage end 
burning darn of entire villages; as a particular exaug&e, the ill-treatment 
of the Orthodox Bishop of Sibenik is mentioned. The aooused Mbs, 14, 15 «id
16, are, in addition, charged with the responsibility for the shooting o^ 46 
hostages, (part 3 of the charge).

The evidence of these orimes has, it ¿s stated, been oolleoted by 
the local Yugoslav authorities investigating war crimes in Dalmatia, and has 
been transmitted to tho Yugoslav State Ganaission, The charge refers to a 
number of documents. Although these docuaents are not placed before the 
Conmittee, it will be in accordance with the usual procedure to place these 
persons (items 1 to 21) on •A*, no novel question either of law or of faot 
being involved,

II.

MAGALDI (No, 2) is further charged with having set up in Sibenik 
an "Extraordinary Court" whiota he used as an instrument for committing "ordinary" 
i.e. common crimes. This court, under Magaldi's chairmanship and with 
SERHENTINO (No, 3) and CAHRUSO (No. 4) as member judges, is aooused of having 
pronounced sentences on innocent people in summary and arbitrary proceedings 
without any kind of legal provision for the aocused, examples of such
sentences, passed on October 13, 1941, and October 29, 1941, are given whioh 
led to the shooting of six and eleven innooent Yugoslav oitisens.

Part III of the Yugoslav Memorandum deals with the Tribvyale 
Straordinario della Palmagia, which seems to be ,th£ "Extraordinary Oourt" 
ment^nod in part 2 of the charge, aocusing Magaldi, Serrentino and Carruso,
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The Tribunal© Straordinario della Palma sia Is stated to have been formed 
by a Decree of the Governor of Dalmatia, Bastianlni, in October 1941 
(Decree No, 34)* The Yugoslav Memorandum states that this Decree was 
enacted on October 12, 1941, but was antedated so as to cover a death 
sentence passed on October 11, 1941«

According to the Memorandum, an agent of the Italian police was 
killed in Sibenik, the perpetrator of this act was not found, a large number 
of Yugoslav youngsters irere arrested and the ante-dated decree was meant 
as a "legpJL basis" for putting these youngsters to death«

This oaae seems to be different from a case described in the 
charge which deals with a death sentence passed on. the 13th October, 1941» 
against six men, described as perfectly innocent farmers, who were sentenced 
by the Extraordinary Court on the basis of mere suspicion of their unreliability 
vis'4^vist»e Italian authorities.

If this interpretation of the charge on the one hand, and the 
Memorandum on the other, be correct, the three members of this court are 
accused of having, committed murder in three concrete cases;

(a) the case of the youngsters condemned to death even before *
• the Decree was actually promulgated (llth October 1941);

(b) the case of the six farmers (13th October 1941); and

(o) the case of the eleven innocent inhabitants (October 29th, 191*1)«

The Memorandum goes on to state that the oourt In the four oases 
above sentenced oyer fifty people to death« It is not dear whether these 
four oases include the three oases mentioned above, or whether they are in 
addition to them.

The Court had no permanent seat but functioned mostly in Sibenik 
(Sebenioo) and in Split (Spalato), The three oases mentioned above are • 
ell located in Sibenik«

If the statements contained in the Yugoslav charge and in fee 
Yugoslav memorandum are accepted as prima facie evidenoe, then it is 
subn&tted that it is not necessary to analyse the provisions regarding the 
setting up of the Tribunale Straordinario della Palmagja, because on this 
evidenoe, the threo sentences passed on llth, 13th and 29th October, 1941, do 

*• not seem to have been‘passed in bona fide exercise of the judicial office, 
whatever the contents of the enactment setting up the oourt-may have been.

Prom this point of view,; it would not be necessary for Comnlttee I
• to commit itself to a definite pronouncement whether the setting ig> of the 
Tribunals Straordinario and accepting office to sit on it as such constitute 
a crime and Committee I would have a sufficient justification for purging 
the three members of the oourt for the (three) actual judgments cited«

If this be oorrect, the case of the Tribunale Straordinario differs 
from the Czechoslovak cases regarding Sondergerichte and Staixigerichte 
(Nos, 389, 424 and 4&4; see my Report elated April Srd, 1945), in that here 
it is not necessary to have reoourse to the general provisions of the 
enactments concerned, the actual results arrived at in several proceedings 

..of the oourt establishing prima faoie evidence of the commission of crimes 
clothed in the form of judicial process, -

in. ;
If Committee I would like to base its decision not on the actual 

facts of the three trials mentioned respectively In the oharge awl the
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Memorandum, but on the wider ground that the setting up of the Tribunale 
Straordinario end accepting office in It as such constitute a war crime, 
it would have to consider the following peculiarities of the Decree 
establishing the Tribunal, which ore pointed out by the Yugoslav memorandum:

(a) only one sentence could be passed: the death sentence;
.V* ':{&  ■-.* : nT'.jf .»;• r. cX';'.;.'' TV tv  ’ • .

(b) the organisation and procedure of this oourt were regulated 
. by three articles only;

(o) in r egard to the proceedings the Decree provided only that
the accused could have a counsel;

(d) the sentence was to be carried out forthwith and without delay;

(o) everything else was left to the arbitrary will of the chairman.

By way of comparison it may be said that neither the Military 
Government Courts set up by the Western Allies in Italy (the provisions are 
published in the British Yearbook of International I a w ,  1944, PP. 156 et seq,), 
nor the Military Government Courts set up by the Western Allies in 
Germany (see Doc. C. 132), nor the British Military Courts set 19 in the 
British zone under the Royal Warrant (see Doc. C. 131) suffer from the 
defects (a) to (e) supra. But incite of that, I personally very much 
doubt whether the more setting up of similar courts and the mere acting as 
a member of them is oriminal, provided that the occupation in the course 
-of which the courts are being set up is not illegal and provided that the 
courts exercise their judicial office properly and bona fide, i.e. passing 
sentenoes cnly on persons who are convicted of having cocxnitted crimes 
falling under the jurisdiction of these courts« .

v r .

In addition to the three members of the Tribunale Straordinario, 
the Yugoslav charge also accuses several persons responsible xor the 
activities of a new oourt, called "Speoial Court" :set up at Sibenik fbr 
the same criminal purposes.

The oharge states that the persons responsible for tbs activities 
of this "Speoial Court" are the persons named under Nos. 4 to 19.

This statement seems to be erroneous. The person charged under 
No. 4 (Carruso) was a member of the Tribunale Straordinario and is charged 
as such, while the persons charged under No». 5 to 19 do not seem to have 
hod any connection at all with either type of oourt. . : They are charged, 
in part 1, as responsible for terrorism unconnected with judicial 
proceedings, as e.g. Ferretti (No. 17), Pividorl (No.- 18) and Canazzoni (No. 19) 
— *th the ill-treatment of the bishop and his valet and with looting the 
uishop's belongings, and Sestilli (No. 14), Bungaro (No. 15) and Terranova 
(No. 16) with the shooting of hostages.

It is the persons named under Ifcs. 22 to 34 who are stated to 
have been judges of the Speoial Court, the persons named under Nos. 36 and 37 
to have been prosecutors before the oourt and No. 35 to have been chief 
prosecutor in Zadar (Zara),

V.

As to the "Special Court", the charge states that it was established 
in 1942, that it tried over 5000 people, over 400 of whom it sentenced to 
death. The cases were invariably tried without a proper investigation being 
made, the sentenoes were often decided upon even before the trial took place, 
thus revealing, according to oharge No. 940, the fact that the Court 
vras carrying out sheer judicial crimes.
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The charge mentions one concrete case, i,e. the putting to death of 
26 innocent inhabitants on January 29, 1942, Particular oiroumsta&oes at 
this oase are not given.

The Yugoslav memorandum, on the other hand, states that the 
Tribunale Speoiale della Dalmazia was formed not, as is stated in the charge, 
in 1942, but by a proclamation by Mussolini dated October 24i 191*1. It 
is not clear, therefore, whether the "Special Court" mentioned in the aharge 
and the Tribunale Speoiale, mentioned under 17 in the Kemorandisa, are the
• some institution and whether, what is said in the Memorandum about the 
latter applies also to the former.

About the constitution and prooedure of the Tribunale Speoiale 
della Dalmazia, the following is said in the Memorandum:

(a) It was designed as "the opposite number” of the Special Court
* for the Defence of the State (Tribunale Speoiale per la Difesa 

di Stato) in Rome;

In spite of the fact that Articles 11 to 15 of the relevant 
Decree provided for civil as well as military judges, all the 
members of the Court were military;

The organisation was in every respect analogous to the organisation 
of the Tribunal! Militari di Guerra;

• - - . ;«*/• tZx} t.;. ... ■ . " *

It was a political tribunal, important powers being reserved to 
the Governor of Dalmatia;

The tribunal m s  competent to try offences against "War discipline %  
which included anything from the non-delivery of wool to murder;

There was no guarantee that, the accused could defend himself, the 
maxim in dubio pro reo was not applied, motions put -forward by 
the prosecutor were accepted, he was an omnipotent personality 
and it was he who determined the type and severity of the 
punishment: ‘

The reasons sunmarised u n d e r  (a) to (d) do not appear to make 
the establishment af, and the acceptance of servioe on, B u c h  oourts as such 
a criminal offence, although the Tribunal! Militari di Guerra (c) applied 
the prooedure called "guidizio direttissimo" which appears to have had a 
somewhat too summary character. The circuits tan oe listed, under (d) brings 
the Tribunale Speoiale perioulously near the German Sondergeriohte and (e) 
throws also a light on them in which they appear to have been from the very 
beginning designed not as oourts fulfilling bona fide judicial functions, but 
aa instruments of political r epression.

In spite 'of that I personally would rather hold that the 
description of the general provisions applicable to, and applied by, these 
tribunals is not preoise enough to be classified as prima facie evidenoe 
of the criminality of their mere setting up,'

VI

We are, therefore, also with regard to these Tribunal! Speciall 
thrown back, on the amount of evidenoe produced as to their actual functioning.1

It was already pointed out that the charge mentions cne case only, * 
where the "Special Court" sentenced 26 innocent inhabitants to death,
(January 29, 1942), (See supra V),

(b)

( o )

(4)

(«)

it)
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The Memorandum mentions a number of other oases, without giving 
dates, names or q. description of actual circumstances:

(a) Pronouncement of sentences as a result of vague indications,
such as friendly relations from childhood or professional relations (apparently 
with actual perpetrators of alleged crimes), photographs showing cheerful 
picnic parties;

(b) A person was held gudlty because he had belonged, before the 
war, to a certain political party, or had been a member of a national 
organisation;

(o) Many of the accused were sentenced merely because, during the 
trial, they refused to give the fascist salute;

1
(d) In one case the Court accepted as conclusive evidence of 

membership of a "subversive organisation" the fact that all the accused 
persons who were all young girls from Sibcnik wore the same shoes;

(e) The court acted upon hearsay evidenoe, given by the occupying 
authorities or their agents.

Particularly the circumstances indicated under (a) to (o) taint 
the oourts with a character which is at least very near the borderline 
between the exercise of military jurisdiction cn occupied territory and the 
commission of a war crime. The difficulty which arises for Cccndttee I 
comes from the fact that the Memorandum obviously has not been compiled 
in order to substantiate a criminal charge, but its purpose is to give a 
general picture of the activities of certain types of Italian oburts as 
instruments of denationalisation. The Memorandum therefore omits any 
concrétisation and documentisation of its allegations, it does not give 
either names, or dates, or places and it is, therefore, a matter for 
Committee I to decide whether it accepts the general statements contained 
in the Memorandum, as prima facie evidence of the occurrences alluded to.

If it does, the further question will have to be deoided, whether 
the persons named under Nos, 22 to 37 should be put on •A* or on ,SI. Nos, 22 
to 34 (13 persons) we re judges of the Special Court, Prom the foregoing 
it appears that no data about the trials being given, it is also not stated 
which of the 13 judges have taken part in those trials where the irregularities 
pointed out supra under (a) to (e) occurred, Pi-om this, according to the

* usual practice of Committee I, it would follow that the Chairman of the
Court (Maggiora; No, 22) and the prosecutors (Nos. 35 to 37) should go on •A1,
the rest (Nos.- 23 to 34) on 'S'.

Against this, it might be pointed out that, according to the charge, 
the Special Court has tried no less than over 5000 people and sentenced 
to death over 400, from whioh it could fairly be argued that probably all 
the 13 judges must have taken part in this great number of proceedings.
In view of this also a decision to put all the judges on •A* could reasonably 
be made.
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Ju ly  10th, 1945

$ »Y "
UNITED HATIONS WAR GRIMES COMMISSION

C o m m i t t e e  I

REPORT ON THE YUGOSLAV CASE HO. 940 
( I ta l ia n  Courts in  Dalmatia)

By Mr. E. Schwelb, Legpl O fficer

At i t s  meeting of June 20th, 1945 (Minutes No. 15), Committee I  adjourned 
the case No. 940 (against Giuseppe BASTIA1IINI and 36 o ther persons), because 

- - i t  wished to  obtain add itional information about the character of the courts to  
which some of the accused belonged, th e ir  procedure, and the substantive law

• which they, were called  upon to  adm inister.

The Yugoslav delegate has now submitted a memorandum concerning the organ­
isa tio n  and working 'of I ta l ia n  Tribunals in  occupied Yugoslav te r r i to ry  adding 
th a t i t  w ill  appear from the memorandum, th a t the I ta l ia n  ju d ic ia l machinery 
established in  Yugoslavia was one of the instruments used by F asc is t I ta ly  to 
enforce the denationalisation  of the Yugoslav population. In  h is  accompanying 
le t t e r ,  Dr. Markovic asks to  hand th is  Memorandum to Committee I .  The memo­
randum was d is trib u ted  to  the members of Committee a t i t s  meeting held on 
Ju ly  4th, 1945.

• The following i s  a summary of the po sitio n  as i t  appears from the charge, 
as supplemented by the Memorandum.

The persons named under numbers 1 to  21 are alleged to  be responsible fo r 
e ith e r the actual commission of, o r the p a rtic ip a tio n  in , ‘ mass murders, i l l -  
treatm ent, a rre s t o r internment of c itiz en s , as well as the p illag e  and burning 
down of en tire  vi l l a ges; as a p a r tic u la r  example, the illtrea tm en t of the 
Orthodox Bishop of Slbenik i s  mentioned. The accused Nos. 14, 15 and 16, are, 
in  addition, charged w ith the re sp o n sib ility  fo r  the shooting o f 48 hostages. 
(Part 3 of the charge).

The evidence of these crimes has, i t  i s  s ta ted , been collected  by the 
lo ca l Yugoslav au th o ritie s  investigating  war crimes in  Dalmatia, and has been 
transm itted to  the Yugoslav S tate  Commission. The charge re fe rs  to  a number 
of documents. Although these documents are not placed before the Committee, 
i t  wi l l  be in  accordance w ith the usual procedure to  place these persons (items 
1 to  21) on A, no novel question e ith e r  of law or of fa c t being involved.

I I

MAGALDI (Ho. 2) i s  fu rth e r cliarged w ith having se t up in  Sibenik an 
“Extraordinary Court11 which he used as an instrument fo r  committing "ordinary”
i . e .  common crimes. This court, under Magaldi1 s chairmanship and with 
SERREIEINO (lfo. 3) and. CARHUS|J(lTo.4) as in̂ mher judges, i s  accused of having 
pronounced sentences on innocent people in  summary and a rb itra ry  proceedings 
without any kind of leg a l provision fo r  the accused. Two examples of such 
sentences, passed on October 13, 1941, and October 29, 1941, are given which 
led  to  the shooting of s ix  and elaren innocent Yugoslav c itiz en s .

P art I I I  of the Yugoslav Memorandum deals w ith the Tribunale Straordinario  
d e lla  Dalmazia, which seems to  be the "Extraordinary Court" mentioned in  p a r t 2 
of the charge, accusing Magaldi, Serrentino and Carruso. The Tribunale S traordi­
nario d e lla  Dalmazia i s  s ta ted  to  have been formed by a cree of the Governor 
of Dalmatia, B astian in i, in  October 1941 (Decree No. 34). The Yugoslav Memo­
randum s ta te s  th a t th is  Decree was enacted on October 12, 19W-, but was ante­
dated so as to  cover a death sentence passed on October 11, 1941.

I.
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According to  the Memorandum, an agent of the I ta l ia n  police  was k ille d  
in  Sibenik, the perpe tra to r of th is  ac t was not found, a large number of 
Yugoslav youngsters were arrested  and the ante-dated decree was meant «.s a 
•’legal b a s i 3 M fo r  pu tting  these youngsters to  iea th .

This case seems to  be d iffe ren t from a case described in  the nhnrp/  ̂ which 
deals with a death sentence passed on the 13th October, 1941, against six  
men, described as p e rfec tly  innocent farmers, who were sentenced by the Extra­
ordinary Court on the b asis  of mere suspicion of th e ir  u n ré lia b il i ty  v is -à -  
v is  the I ta l ia n  a u th o ritie s , .

I f  th is  in te rp re ta tio n  of the charge on the one hand, and the Memorandum 
on the other, be co rrect, the three  members of th is  court are accused of hav­
ing committed murder in  three concrete cases:

(a) the case of the youngsters condemned to  death even before the 
Decree was ac tu a lly  promulgated ( l l t h  October 191*1);

(/b) the case of the s ix  farmers (13th October 1941); and
(c) the case of the eleven innocent inhabitan ts (October 29th, 1941).

The Memorandum goes on to  s ta te  th a t the court in  the four cases above 
sentenced over f i f t y  people to  death. I t  i s  not c lea r whether these Cour cases 
include the three  cases mentioned above, or whether they are in  addition to  
them.

The court had no permanent seat but .functioned mostly in  Sibenik 
(Sebenico) and in  S p lit (Spalato). The three cases mentioned above are 
located in  Sibenik,

I f  the statements contained in  the Yugoslav charge and in  the Yugoslav 
memorandum are accepted as prima fac ie  evidence, then i t  i s  submitted th a t i t  
is  not necessary to  analyse the provisions regarding the se ttin g  up of the 
Tribunale Straordinario  d e lla  Dalmazia, because on th is  evidence, the three- 
sentences passed on l l t h ,  13th and 29th October, 1941, do not seem to  have 
been passed in  bona fide  exercise of the ju d ic ia l o ff ic e , whatever the 
contents of the enactment s e ttin g  up the court may have been.

From tliis  po in t of view, i t  would not be necessary fo r  Committee I  to  
comnit i t s e l f  to  a d e fin ite  pronouncement whether the se tt in g  up of the 
Tribunale Straordinario  and accepting o ffice  to  s i t  on i t  as such co n stitu te  
a crime and Coranittee I  would have a su ffic ie n t ju s tif ic a tio n  fo r  charging 
the three members of the court the (three) actual judgments c ited .

I f  th is  be co rrect, the case of the Tribunale S traordinario  d iffe rs  from 
the Czechoslovak cases regarding Sonder^erich te  and Standeerichte (líos, 389,
424 and k6k; see ray Report dated A pril 3rd 194-5) > in  th a t here i t  i s  not 
necessary to  have recourse to  the general provisions of the enactments con­
cerned, the actual re su lts  arrived  a t  in  several proceedings of the court 
estab lish ing  prima fac ie  evidence of the commission of crimes clothed in 
the form of ju d ic ia l process.

I H

I f  Committee I  would lik e  to  base i t s  decision not on the actua l fa c ts  
of the three t r i a l s  mentioned respectively  in  the charge and the Memorandum, 
but on the wider ground th a t the se ttin g  up of tlie Tribunale S traordinario  
and accepting o ffice  in  i t  as such co n stitu te  a war crime, i t  would have to  
consider the following peculiarities of the Decree estab lish ing  the Tribunal, 
which are pointed out by the Yugoslav memorandum:

fa) Only one sentence could be passed: the death sentence;
(b) The organisation and procedure of th is  court were regulated

by three a r t ic le s  only;
(c) In  regard to  the proceedings the Decree provided only th a t the

accused could have a counsel;
id) The sentence was to  be carried  out forthw ith and without delay;
(e) Everything e lse was' l e f t  to  the a rb itra ry  w ill  of the chairman.
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By way of comparison i t  may be said th a t n e ith e r the M ilita ry  Government 
Courts set up by the Western A llie s  in  I ta ly (th e  provisions are published, in  
the B ritish  Yearbook of In ternational Law, 1944, pp. 156 e t  s eq .) , nor the 
M ilita ry  Government Courts se t up by the Western A llie s  in  Germany (see 
Doc. C.132), nor the B ritish  M ilita ry  Courts se t up in  the B ritish  zone 
under the Royal Warrant (see Doc. C.331) su ffe r from the defects (a) to
(e) supra. But in  sp ite  of th a t, I  personally  very much doubt -whether the 
mere se ttin g  up of sim ilar courts and the mere acting  as a member of them 
i s  crim inal, provided th a t the occupation in  the course of which the courts 
are being se t up i3 not i l le g a l  and provided th a t the courts exercise th e ir  
ju d ic ia l o ffice  properly and bona f id e , i . e .  passing sentences only on 
persons who are convicted of having committed crimes fa ll in g  tinder the ju r is ­
d ic tio n  of these courts.

IV

In  addition to  the three members of the Tribunale S traord inario , the 
Yugoslav charge also  accuses several persons responsible fo r the a c t iv i t ie s  
of a new court, called  "Special Court/" se t up a t  Sibenik fo r  the same 
crim inal purposes.

The charge s ta te s  th a t the persons responsible fo r  the a c t iv i t ie s  of 
th is  "Special Court" are the persons named under Nos. 4 to  19.

This statement seems to  be erroneous. The person charged under No.4  
(Canruso) was a member of the Tribunale S traordinario  and i s  charged as such, 
while the persons charged under Nos. 5 to  19 do not seem to  have had any 
connection a t  a l l  w ith e ith e r  type of court. They are charged, in  p a r t 1, 
as responsible fo r  terrorism  unconnected w ith ju d ic ia l proceedings, as e .g . 
F e r r e t t i  (Ko. 17), P iv idori (No. 18) and Canazzoni (Ko. 19) w ith the i l l -  
treatm ent of the bishop and h is  v a le t and w ith loo ting  the b ishop 's belong­
ings, and S e s ti l l i  (Ko. 14), Bungaro (Ko. 15) and Terranova (No. 16) with 
the shooting of hostages.

I t  i s  the persons named under Nos. 22 to  34 "who are s ta ted  to  have been 
judges of the Sepcial Court, the persons named under Nos. 36 and 37 to  have 
been prosecutors before the court and No. 35 to  have been ch ief prosecutor 
in.Zadar (Zara).

V

As to  the "Special Court", the charge s ta te s  th a t i t  was estab lished  
in  1942, th a t i t  t r ie d  over 50C0 people, over 400 of whom i t  sentenced to  
death. The cases were in v a riab ly .tried  without a proper investigation  
being made, the sentences were often decided upon even before the t r i a l  
took place, thus revealing, according to  charge Ko. 940, .the fa c t th a t 
the Court was carrying out sheer ju d ic ia l crimes. ^

The charge mentions one concrete case, i . e .  the p u tting  to  death of 26 
innocent inhabitan ts on January 29, 1942. P a rticu la r  circumstances of ' 
th is  case are not given.

The Yugoslav memorandum, on the o ther hand, s ta te s  th a t the Tribunale 
Speciale d e lla  Dalmazia was formed not, as i3  s ta ted  in  the charge, in  1942, 
but by a proclamation by Mussolini dated October 24, 1941* I t  i s  not c lea r, 
therefore, whether the "Special Court" mentioned in  th e  charge and the 
Tribunale Speciale, mentioned under IV in  the Memorandum, are the same
in s ti tu tio n  and whether, what i s  said in  the Memorandum about the l a t t e r
applies also to  the former.

About the co n stitu tio n  and procedure o f the Tribunale Speciale d e lla  
Dalmazia, the following i s  3aid in th e  Memorandum:

(a) I t  wa3 designed as "the opposite number" of the Special Court
fo r  the Defence of the S tate  (Tribunale Speciale per l a  Difesa
d i Stato) in  Rome; • -

(b) In  sp ite  of the fa c t th a t A rtic les  11 to  Ip ->f the relevant 
Decree provided fo r  c iv i l  as well as m ilita ry  judges, a l l  the 
meiobers of the Court were m ilita ry ;
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(c) The organisation was in  e v e r y  respect analogous to  the organisation 
of the Tribunali M ilita r i  d i Guerra;

(d) I t  was a p o l i t ic a l  trib u n a l, im portait powers "being reserved to  
the Governor of Dalmatia;

(e) The trib u n a l was competent to  try  offences against ,rffar d isc ip line"  
which included anything from the non-delivery of v/ool to  murder;

(f) There was no guarantee tha t the accused could defend him self, the 
inaxim in  dubio pro reo iras not applied, motions put forward by 
tiie prosecutor were accepted, lie was an omnipotent personality  
and i t  was he who determined the type and severity  of the punish­
ment^

The reasons summarised under (a) to  (d) do not appear to  wake the estab­
lishment of, and the acceptance of service on, such courts as such a crim inal 
offence, although the Tribunali I l i l i t a r i  d i Guerra (c) applied the procedure 
ca lled  "giudisio d ire ttissim o" which appears to  have had a somewhat too 
summary character. The circumstance l is te d  under (d) brings the Tribunale 
Speciale periculously  near the German Sondergerichte and (e) throws also 
a lig h t on them in  which they appear to  have been from the very beginning 
designed not as courts f u l f i l l in g  bona fid e  ju d ic ia l functions, but as 
instruments of p o l i t ic a l  repression.

In  sp ite  of th a t I  personally  would ra th e r hold th a t the descrip tion  
of the general provisions applicable to , and applied by, these trib u n a ls  
i3  not p recise  enough to  be c la ss if ie d  as prima fac ie  evidence of the crim inal­
i t y  of th e ir  mere se ttin g  up.

VI

Yfe are, therefo re , a lso  with regard to  these T ribunali Speciali th r own 
back on the amount of evidence produced as to  th e i r  actual functioning.

I t  wa3 already pointed out th a t the ciiarge mentions one case only, 
where the "Special Court" sentenced 26 innocent inhabitan ts to  death,
(January 29, 1942). (See supra V) .

The Memorandum mentions a number of o ther cases, without giving dates, 
names or a descrip tion  of actua l circumstances:

(a) Pronouncement of sentences as a re su lt  of vague indications, such 
as frien d ly  re la tio n s  from childhood or professional re la tio n s ,(ap p aren tly  
with actual perpe tra to rs  of alleged crim es), photographs showing cheerful 
p icn ic  p a r tie s ;

0>) A person was held g u ilty  because he had belonged, before the war, to  
a certa in  p o l i t ic a l  party , o r had been a member of a na tional organisation;

(c) Many of the accused were sentenced merely because, during the t r i a l ,  
they refused to  give the fa s c is t  sa lu te ;

(d) In  one case the Court accepted as conclusive evidence of membership 
of a "subversive organisation" the fa c t th a t a l l  the accused persons who 
were a l l  young g ir ls  from Sibenik wore the same shoes;

(e) The court acted upon hearsay evidence, given by the occupying 
au th o ritie s  or th e i r  agents^

P a rticu la rly  the circumstances indicated under (a) to  (c) ta in t  the 
courts w ith a character which i s  a t  le a s t  very near the borderline between 
the exercise of m ilita ry  ju risd ic tio n  on occupied te r r i to ry  and the com­
mission of a war crime. The d if f ic u l ty  which a rises  fo r  Committee I  comes 
from the fa c t th a t the Memorandum obviously has not been compiled in  order 
to  substan tia te  a crim inal charge, but i t s  purpose i s  to  give a general 
p ic tu re  of the a c t iv i t ie s  of certa in  type3 of I ta l ia n  courts as instruments 
of denationalisation . The Memorandum therefore omits any concrétisation  
and documenti3ation of i t 3 a lleg atio n s , i t  does u'jt rive e ith e r  names, or 
dates, or places and i t  i s ,  therefore , a m atter fo r fib’umittee I  to  decide 
whether i t  accepts the general statements contained in  the Memorandum, 
as nrima facie  evidence of the occurrences alluded to .
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I f  i t  does, the fu rth e r question w ill  hpve to  be decided, whether the 
persons named under Nos. 22 to  37 should be put .on A, or on S. Ifos. 22 to  
34 (13 persons) were judges of the Special Court. Prom the foregoing i t  
appears th a t no data about the t r i a l s  being given, i t  i s  also  not s ta ted  
whdoh of the 13 judges have taken p a rt in  those t r i a l s  where the irreg u la r­
i t i e s  pointed out supra under (a) to  (e) occurred. Proa th is ,  according 
to  the usual p rac tice  of Coirenittee I ,  i t  would follow th a t the Chairman 
of the Court (liaggioraj Ko. 22) and the prosecutors (Nos. 35 to  37) 
should gp on A, the re s t (ifos. 23 to  34) on

Against th is ,  i t  might be pointed out th a t, according to  the  charge, 
the S o c ia l  Court has tr ie d  no le ss  than over 5000 people and sentenced 
to  death over 400, frora which i t  could f a i r ly  be argued th a t probably 
a l l  the  13 judges must have taken p a rt in  th is  great number of proceed­
ings, In view of tliis  a lso  a decision to  put a l l  the judges on A could 
reasonably be made.
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