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UNITED NATIONS WAR CRIMES COMMISSION, -
| COOOTTEE I,

By fir, E. Sohwelty{legal Officer,

At its maeting of June m, 1945, (umm- Yo, 15) Ocxittee I
adaoumed the case No, 940 (against Giuseppe BASTIANINI 5 6 other persouns),
because it wished to obtain additional information abmt the character of the
oourts to which scme of the accused’'belonged, their procedure, and the
substantive hw which they were called upon to administer,

The'® Iugoslav delegate has now submitted a md\n oonoemtng the
organisation and working of ‘Italian Tribunals in ocoupied Yugoslav territory
adding that it willeppear from the memomn&m, that the Italian judioial
machinery established in Yugoslavia was one of the instruments used by Fascist
Italy to enforce the denationalisation of the Yugoslav population, In his
accompanying letter, Dr, Markovid asks to hand this Memorandum to Comnittee I, . ]
The memorandum was distributed to the members of Oaunittee at its meeting held
on July loth. 1945, :

. The following 13 a swmary of the pocition as 1t appem from the
oha.rgo, as supplemented by tha Memorandum,

-

R

'rha persons namd under numbers 1 to 21 are anoged to be' responsible
for either the actual commission of, or the partioipation in, mass murders,
ill-treatment, arrest or internment of citizemns, as well as the pillage and
burning dosm of entire vﬂlages' as a partiocular example, the illetreatment
of the Orthodox Bishop of Sibenik is mentioned, The accused Nos, 4, 15 md
16, are, in addition, oharged with the responsibility for the shooting of 48
hosta.gae. (Part 3 of ﬁw charge).,

The evidence of these orimes has, it is stated, been couactod by
the local Yugoslav authorities investigating war orimes in Dalmatia, and has
been transmitted to tho Yugoslav State Commission, The charge refers toa

"number of doouments, Although these documents are not placed before the

Committee, it will be in accordance with the usual procedure to place these
persons (items 1 to 21) on 'A', no novel question either of law or of fact
being involved, .

II,
~ MAGALDI' (No,' 2) is further charged with having set up in Sibenik
an "Extraordinary Court" which he used as an instrument for committing ®ordinary"
i,e, oonmon orimes, This court, under Magaldi's chairmanship and with
SERRENT'INO (No, 3) and CARRUSO (No, 4) as member judges, is accused of having
pronounced sentences on imnocent people in sumary and arbitrary proceedings
without any kind of legal provision for the accused, Tvo examples of such

sentences, passed on October 13, 1941, and October 29, 1941, are given whioch
led to the shooting of six and eleven innooeut Yugoslav oitizens,

Part III of the Yugoslav Memorandum deals with tie
Straordinario della Delmagia, which seems to be ,thé "Extraordinary
ment:onoa in part 2 of the fnrge, aoocusing lhgaldi Serrentino and Oa.:'mso.
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The ’.l‘r:lbmh Straordinario della Delmezia is stated to have been formed
by a Decree of the Governor of Dalmatia, Bastianini, in October 1941
(Deoree No, 34), . The Yugoslav- Memorandum states that this Decree was
enacted on October 12, 1941, but was Antedated 80 as to cover a death
sentenoe paued on October 1,: 191.1.

; Mgtommm.maantormxmmmmm
ldlled in Sibenik, the perpeétrator ‘of this act was not found, a large mumber
of Yugoslav youngsters were arrested and the ante-dated deoree was meant
as a "legal basis® for putt'ing these youngsters to death,

This case seems to be-different from a case described in the
charge which deals with a death sentenoce passed on the 13th October, 1941,
against six men, described as perfectly imnoocent farmers, who were sentenced
by the Extraordinary Court on the basis of mere suspicion of their unreliability
via-&-viahe Italian authoritul. ;

Ifthisintemetationotﬂmohnrponhmhmd andthe ‘
Memorandum on the other, be correct, the three members of this court are |
medofhaﬁngoomﬁttodmrmthrooomums :

(2) - ‘the case of the youngsters oondamcd to death even before -
WASAL thanaoree was actually prcm::l.@ted (nthowobor 19.1).

(b)_ the case of the six famers (Bth Octaber 1951); ull
(o) the case of the eleven innooent mhabm.ne- (Octobar m, 1943),

'fhel(emrandmgocs on to state ttattheomrt mthefour cases
above sentenced over fifty people to death, It is not clear whether these
four cases include the three cases mentianed. above,- or whether they are in
addition to them,

The Court had no pemanent seat but mnctioud mtly in Sibenik
(Sebenico) and in Split (Spalato), The three cases mttmed above are -
-11 located in Sibenik, -- ; -

i L e i i e A s i e L

If the statements contained in the !ugoshv oho.rga nnd nu
: mgoslnvmmomndtnnrem:m facie evidenoe, then it is
submitted that it 4s not necessary to provisions regarding the
setting up of the Tribuncle Straordinario della Dalmasia, because on this
evidence, the threc sentences passed on llth, 13th and 29th October, 1941, do
* not seem to have been 'passed in bona fide onrdll of the judicial office,
 whatever the contents of the enactment setting up the ocourt.may have been,

Fram this point of view,: itmﬂdnotbeuoeuaqtor Committee I
-to ocommit itself to a definite pronqmomnt whether the setting up of the
Tribunale Straordinario and accepting office to sit on it as such constitute -
a orime and Committee I would have a sufficient Justification for charging
the three membera of the court for the (three) actual judgments cited,

If this be oorrect, the case of the Trﬂmnale Straordinario differd
from the Czechoslovak cases regarding Sondergerichte and richte
(Nos, 389, 424 and L46L; see my Report.arﬁp'r_if’frd b in that here
it is not neocessary to have recourse to the general provisions of the
enactments ooncerned, the actunl results arrived at in several prooeedings
.. of the court eatabnahing prima facie evidence of the commission of orimes
clothed in‘the fom of judicinl process, - :

I, -

If Cammittee I would like to base its decision not on the actual
facts of the three trials mentioned respectively in the charge and the

e
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Mcmorandum, but on the wider ground that the setting upiof the Tribunale
Straordinario and cocepting office in it as such oconstitute a war orime,

it would have to consider the following pecullarities of the Decree
establishing the Tribunal, which are pointed out by the mgoalav memorandums

(2) only one sentence could be paséa& _the death- sentenoe, :

(b) the organisation and procedure of this oourt were regulated 1
. by theee artioles only; _ i

(o) " inregard to the prooeed:l.ngs the Decree provided. only tha.t !
the accused ooum have a counsel;

(d) the sentenoe was to be carried out -torthilth and without delay; i
(o) mrythi.ng eho was left to the arbitra.ry wﬂl of the chairman,

By way or canpu'ilon 11; may be mm that neither the Military
Government Courts set up by the Western Allies in Italy (the provisions are :
published in the British Yearbook of Internmational law, 1944, pp. 156 et seq.),
nor the Military Government Courts set up by the Western Allies in .

Germany (see Doc, C, 132), nor the British Military Courts set up in the
British zone under the Roynl Warrant (see Doc, C. 131). suffer from the
defects (a) to (e) supra, But.ingite of that, I personally very much
doubt whether the mere setting up of similar courts and the mere acting as

‘a. member of them is oriminal, provided that the ococupation in the course
.of which the courts are being set up is not illegal and provided that the

courts exercise their judicial office properly and bona fide, i,e, passing
sentences anly on persons who are convicted of having caunittad orimes

- felling under the jurisdiction of these courts, .

.
In addition to the three members of the Tribunale Straordinardo,
the Yugoslav charge also accuses several persons responsible xcr the

activities of a new court, called Spcoial court" ‘set up at Sibenik fbr
the same criminal purposel. !

The charge seates that the pornons respouible for the activities

of th.{s "Speocial Court" are the persons named under Nos, 4 to 19,

_This statement seems to be erromecus, I'he person oharpd under
No. 4 (Carruso) was a member of the Tribunale Stracrdinario and is charged
as such, while the persons charged under Nos, 5 to 19 do not seem to have
had any oomnection at all with either type of court, .. They are charged,
in part 1, as responsible for terrorism unconnected wlth Judicial
prooead:i.ngs as e,g. Ferretti (No, 17), Pividori (No, 18) and Camazzoni (No,19)
—*th the ill-treatment of the bishop and his valet and with looting the
vishop's belongings, and Sestilli (No, 14), Bungaro (No, 15) and Terranova
(No. 16) with the shooting of hostages,

. It is the persons named under Nos, 22 fo 34 who are stated to

. have been Judges of the Speoial Court, the persons named under Nos, 36 and 37

to have been prosecutors before the court and No.JS to have been chief
prosecutor in Zadar (Zara),

v.

As to the "Special Court", the charge states that it was established
in 1942, that it tried over 5000 people over 400 of wham it sentenced to
decth, The cases were invariably tried without a proper investigrtion being
made, the sentences were often decided upon even before the trial took place,
thua revealing, according to charge No, .940, the fact that the Court
was carrying out sheer Jjudicial crimes,
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The charge mentions one concrete case, i,e, the putting to daath of
26 innocent inhabitants on Jamuary 29, 1942, Purticular circumstances of
this case are not given,

iy ‘ 'rha Yugoslav memorandum, on the other hand, atates that the

"rribtmalo ciale della Dalmazin was formed: not, as is stated in the charge,
in 1942, & By & proolamation Dy Mussolini dated October 2, 1941, It

is not: olear, ‘therefare, whether the "Speoial Court® mentioned in the charge
and the Tribunale Speciale, mentioned under IV in the Memorandum, are the

-same institution and wbethar, what is said in the Memorandum ebout the
:ln.tter appliel also to the farmer,

f

About %he oonstitutim and - prooedure of the Mbmah Speciale
della Dalmazia, the following ia naid in the l(emoundm

(a) It was designed as "the opposite mmber® of the spocm. Court
; for the Defence of the State (Tribmle Speom.e per la Difesa
di ‘Stato) in'Rome; = -

(b)  In'spite of the fact that Articles 11 to0'15 of the relevant
Deoree provided for civil as well as ud.utary Judgel, all the
- members of the Oourt were milita.ry;

(o) “The organisation was in every relpoet analngous to tha crga.nha.ﬁm
98- ottheTribmli lﬂitaridicueru;

(a) It was a polit:lcal tribunal :lmpou'tant ponu being roleﬂod to
the Governor of m].mtia' :

(e) The tritunal was competént to try offenou agn.nst "Iar duoiplirr
‘ which hwhﬂed anwthing fran the nonedelivery ot 'ool. to murder;

() There ‘was no guarantee that the acoused could dnteulhimelt the
maxim in dubio Pro reo was not applied, motions put forward by
the prosecutor were accepted, he was an omnipotent persomality
and it was he who determined the type and severity of the
punialnent- ’ ;

“fThe reasons nma.risedundor (a) to (d) do not appear to mhe

the esteblishment of, and ‘the acceptance of service om, such courts

& oriminal offence, although the Tribunoli Militari di Guerre (o)

! the procedure called "guidizio direttissimo"™ which appears to have had a

: somewhat too summary character, - The oircumstence - listed under (d)
the Tribunale Speciale perionlcusly near the German Sondergerichte and (e
throws also a light on them in which they appear to have been from the very
‘beginning designed not ‘as oourts fulfilling bona fide Judd.cm functions, but
as :mstnmonts of politioal repreuion.

* . In spite'of that I peraclmny would rather hald that the
desoription of the general provisions applicable to, and applied by, these
tribunals is not precise emough to be classified as prima facie evidence
of the criminality of their mere setting up,’

VI

We are, therefore, also with regard to these Tribunali cd.au =%
throvm ba.ai,; on the amount of evidenoce produced as to the oning,’

It was already pointed out that the charge mentions me case only,
where the "Special Court" sentenced 26 immocent inhabitants to death,
(January 29, 1942), (See supra V),
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to 34 (13 persons) were judges of the Special Court, From the foregoing

- T s O s P VD
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The Memorandum mentions & number of othe: caies, without giving
datea, names or a desoription of actual circumstances:

(a) . Pronouncement of sentences as & result of vague indications,
such as friendly relations from childhood or professional relations (apparently
with actual perpetrators of alleged crimes), photographs showing cheerful
pionic parties; . et

(b) A person was held guilty because he had belonged, before the
war, to a certain political party, or had been a member of a national
organisation; :

(¢) Meny of the accused were sentenced merely because, during the
trial, they refused to give the fascist salute;

(@) In one case the Court accepted as conclusive evidenoce of
membership of a "subversive organisation" the fact that all the accused
persons, who were all young girls from Sibenik wore the same shoes;

() The court acted upon hearsay evidenoe, given by the occupying
authorities or their agents,

Particularly the circumstances indicated under (a) to (o) taint

‘the courts with a character which is at least very near the borderline
" between the exercise of military jurisdiction on occupied territory and the

commission of a war orime, The difficulty which arises for Committee I

cames from the fact that the Memorandum obviously has not been campiled |
in order to substantiote a oriminsl charge, but its purpose is to give a s
general pioture of the activities of certain types of Italian courts as

instruments of denationalisation, The Memorandum therefore omits any

concretisation and documentisation of its allegations, it does not give

either nemes, or dates, or places and it is, therefore, a matter far ;
Committee I to decide whether it accepts the general statements contained |
in the Memorandum, 2s prima facie evidence of the occurrences alluded to,

If it does, the further question will have to be decided, whether
the persons named under Nos, 22 to 37 should be put on 'A' or on 'S', Nos, 22

it ~ppears that no date about the trials being given, it is also not stated i |
which of the 13 judges have taken part in those trials where the irregularities
pointed out supra under (a) to (e) occurred, Fiom this, according to the
usual practice of Cammittee I, it would follow that the Chairman of the -
Court (Maggiora; No, 22) and the prosecutors (Nos, 35 to 37) should go on 'AY,
the rest (Nos.: 25 to 34) on 'S',

. Agoinst this, it might be pointed out that, according to the charge,
the Special Court has tried no less than over 5000 pecple and sentenced
to death over 400, from which it could fairly be argued that probably all
the 13 judges must have taken part in this great number of prooeedings,
bI: mdem of this also a decision to put all the judges on 'A' could reasoriably
. 2 f
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Committee I

i REPORT ON THE YUGOSLAV CASE NO, 940
: (Itelian Courts in Dalmatia)

By Ur. E. Schwelb, Legel Officer

At its meeting of June 20th, 1945 (Minufes No.1l5), Comnittee I adjourned s

the case No. 940 (against Giuseppe BASTIANINI and 36 other persons), because
-.—At wished to obtain additional information sbout the character of the courts to
which some of the accused belonged, their procedure, and the substantive law
* which they were called upon to administer, ' i : ; ~

The Yugoslav delegate has now submitted a memorandum concdrning the organ-
isation and working 'of Italian Tribunals in occupied Yugoslav territory adding o

that it will appear from the memorandum, that the Italian judicial machinery 53

established in Yugoslavia was one of the instruments used by Fascist Italy to
enforce the denationalisation of the Yugoslav population. In his accompanying
letter, Dr, Markovic asks to hand this Memorandum to Committee I, The memo-
randum was distributed to the members of Committee at its meeting held on
July l"th’ 191{-50 " : ¥

* The following is a summary of the position as it appears from the charge,
as supplemented by the Memorandum, ; | B

i

‘The persons named under numbers 1 to 21 are alleged to'be responsible for
either the actual commission of, or the participation in, mass murders, ill-
treatment, arrest or internment of citizens, as well as the pillage and burning
down of entire villages; as a particular example, the illtreatment of the
Orthodox Bishop of Sibenik is mentioned. The accused Nos, 1k, 15 and 16, ere,
in addition, charged with the responsibility for the shooting of 48 hostages,
(Part 3 of the charge).

The evidence of these crimes has, it is stated, been collected by the
local Yugoslav authorities investigating war crimes in Dalmatia, and has been
transmitted to the Yugoslav State Commission, The charge refers to a number
of documents. Although these documents are not placed before the Committee,
it will be in accordance with the usual procedure to place these persons (items
1 to 21) on A, no novel question either of law or of fact being involved.

16 L

MAGAIDI (Mo. 2) is further charged with having set up in Sibenik an
"Extraordinary Court" which he used as an instrument for committing "ordinary"
i.e. common crimes., This court, under Magaldi's chairmanship and with
SERRENTINO (llo. 3) and CARRUSEXllo.l) as member judges, is accused of having
pronounced sentences on innocent people in summary and arbitrary proceedings
without any kind of legal provision for the accused. Two examples of such
sentences, passed on October 13, 1941, and October 29, 1941, are given which
led to the shooting of six and elren innocent- Yugoslav citizens. ;

Part III of the Yugoslav Memorandum deals with the Tribunale Straordinario
della Dalmazia, which seems to be the "Extraordinary Court® mentioned in part 2
of the charge, asccusing Magaldi, Serrentino and Carruso. The Tribunele Straordi-
nario della Dalmazia is stated to have been formed by a Ircree of the Governor
of Dalmatia, Bastienini, in October 1941 (Decree No. 34). The Yugoslav ifemo-
randum states that this Decree was enacted on October 12, 1941, but was ante-
dated so as to cover a death sentence passed on October 11, 194l.
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According to the Memorandum, an agent of the Italian police was killed
in Sibenik, the perpetrator of this act was not found, a large number of
Yugoslav youngsters were arrested and the ante-dated decree was meant as a

- "legal basis" for putting these youngsters to death,

This case seems to be different from a case described in the charge which
deals with a death sentence passed on the 13th October, 1941, against six
men, described as perfectly innocent farmers, who were sentenced by the Extra-
ordinary Court on the basis of mere suspicion of their unréliability vis-a-
vis the Italian authorities. :

If this interpretation of the charge on thé one hand, and the Memorandum
on the other, be correct, the three members of this court are accused of hav-
ing committed murder in three concrete cases:

(a) the case of the youngsters condemmed to death even before the
Decree was actually promlgated (11lth October 1941);

ébg the case of the six farmers (13th October 1941); and

c) the case of the eleven innocent inhabitants (October 29th, 1941).

The lemorandun goes on to state that the court in the four cases above
sentenced over fifty people to death, It is not clear whether these four cases
include the three cases mentioned sbove, or whether they are in addition to
them,

The court had no permanent seat but functioned mostly in Sibenik

(Sebenico) -and in Split (Spalato). The three cases mentioned above are all
located in Sibenik.

If the statements contained in the Yugoslav charge and in the Yugoslav
memcrandum are accepted as prima facie evidence, then it is submitted that it
is not necessary to analyse the provisions regarding the setting up of the
Tribunale Straordinario della Dalmazia, because on this evidence, the three-
sentences passed on 1lth, 13th and 29th Octover, 1941, do not seem to have
been passed in bona fide exercise of the judicial office, whatever the
contents of the enactment setting up the court may have been.

From this point of view, it would not be necessary for Committee I to
comnit itself to a definite pronouncement whether the setting up of the
Tribunale Straordinario and accepting office to sit on it as such constitute
a crime and Comnittee I would have a sufficient justification for charging
the three members of the court f the (three) actual judguents cited.

If this be correct, the case of the Tribunale Straordinario differs from
the ‘Czechoslovak cases regerding Sondergerichte and Standgerichte (Nos. 389,
42l and 464; see my Report dated April 3rd 1945), in that here it is not
necessary to have recourse to the general provisions of the enactments con-
cerned, the actual results arrived at in several proceedings of the court
establishing prima facie evidence of the commission of crimes clothed
the form of judicial process. -

3RS

If Committee I would like to base its decision not on the actual facts -
of the three trials mentioned respectively in the charge and the Memorandum,
but on the wider ground that the setting up of the Tribunale Straordinario
and accepting office in it as such constitute a war crime, it would have to
consider the following peculiarities of the Decree establishing the Tribunal,

" which are pointed out by the Yugoslav memorandum:

éa Only one sentence could be passed: the death sentence;
b) The organisation and procedure of this court were regulated
by three articles only;
(¢) In regaxd to the proceedings the Decree piovided only that the
accused could have a counsel;
%d The sentence was to be carried out forthwith and without delay;
e) Everything else was' leff to the arbitrary will of the chairman,
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oy By way of comparison it may be said that neither the Military Govermment

Courts set up by the Western Allies in Italy(the provisions are published in
the British Yearbook of International Law, 1944, pp. 156 et seq.), nor the’
Military Government Courts set up by the Western Allies in Germany (see

Doc. C.132), nor the British Military Courts set up in the British zone
under the Royal Warrant (see Doc. C,131) suffer from the defects (a) to

(e) supra. But in spite of that, I personally very much doubt whether the
mere setting up of similar courts and the mere acting as a member of them

is eriminal, provided thaot the occupation in the course of which the courts
are being set up is not illegal and provided that the courts exercise their
Judicial office properly and bona fide, i.e. passing sentences only on
persons who are convicted of having committed crimes falling under the juris-
diction of these courts. !

v

In addition to the three members of the Tribunale Straordinario, the
Yugoslav charge also accuses several persons responsible for the activities
of a new court, called "Special Courtf" set up at Sibenik for the same
criminal purvoses, ;

The charge states that the persons responsible for the activifies-of
this "Special Court" are the persons named under Nos. 4 to 19,

This statement seems to be erroneous, The person charged under No.l
(Carruso) was a member of the Tribunale Straordinario and is charged as such,
while the persons charged under Nos,.5 to 19 do not seem to have had any
connection at all with either type of court. They are charged, in part 1,
as responsible for terrorism unconnected with judicial proceedings, as e.g.
Ferretti (No. 17), Pividori (No., 18) and Canazzoni (No. 19) with the ill-
treatment of the bishop and his valet and with looting the bishop's belong-
ings, ‘and Sestilli (No. 14), Bungaro (No. 15) and Terranova (No. 16) with
the shooting of hostages. ; :

&) ‘ s » ¢
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It is the persons named under Nos, 22 to 34 who are stated to have been
Judges of the Sepcial Court, the persons named under Nos., 36 and 37 to have
been prosecutors before the court and lo. 35 to have been chief prosecutor
in,Zadar (Zaza). .

v

As to the "Special Court", the charge states that it was established
in 1942, that it tried over 5000 people, over 400 of whom it sentenced to
death, The cases were invariably.tried without a proper investigation
being made, the sentences were often decided upon even before the trial
took place, thus revealing, according to charge No. 940, .the fact that
the Court was cerrying out sheer judicial crimes, -

The charge mentions one concrete case, i.e, the putting to death of 26
innocent inhabitants on Jamuary 29, 1942, Particular circumstances of °
this case are not given. :

The Yuposlev memorandum, on the other hand, states that the Tribunale
Speciale della Dalmazia was formed not, as is stated in the charge, in 1942,
but by a proclamation by Mussolini dated October 24, 1941, It is not clear,
therefore, whether the "Special Court" mentioned in the charge and the
Tribunale Speciale, mentioned under IV in the Memorandum, are the same
institution and whéther, what is said in the Memorandum about the latter
applies also to the former. .

About the constitution and procedure of the Tribunale Specialé della
Dalmazia, the following is said in the Memorandum:

(a) It was designed as "the opposite number" of the Special Court
for the Defence of the State (Tribunale Speciale per la Difesa
di Stato) in Rome; o

(b) In spite of the fact that Articles 11 to 15 of the relevant
Decree provided for civil as well as military judges, all the
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(¢) The orgenisation was in every respect anaslogous to the organisation
of the Tribunali Militari di Guerra;
(a) It was a political tribunal, importa.t powers being reserved to
the Governor of Dalmatia;
(e) The tribunal was competent to try offences against "#ar discipline”
which included anything from the non-delivery of wool to murder;
(£) There was no guarantee that the accused could defend himself, the
maxim in dubio pro reo was not applied, motions put forward by
the prosecutor were accepted, he was an omnipotent personality
and it was he who determined the type and severity of the punish-
mentg :

The reasons sumerised under (a) to (d) do not appear to make the estab-
lishment of, and the acceptance of service on, such courts as such a criminal
offence, although the Tribunali Militari di Guerra (c) applied the procedure
called "giudizio direttissimo" which appears to have had a somewhat too
sumary character, The circumstance listed under (d) brings the Tribunale
Speciale periculously near the German Sondergerichte and (e) throws also
a light on them in which they appear to have been from the very beginning
designed not as courts fulfilling bona fide judiciel functions, but as
instruments of political repression. %

In spite of that I personally would rather hold that the description
of the general provisions applicable to, and applied by, these tribunals

is not precise enough to be classified as prima facie evidence of the criminal-

ity of their mere settipg up.
VI

Ve are, therefore, also with regard to these Tribunali Speciali thrown
back on the amount of evidence produced as to their actual functioning,

It was already pointed out that the charge mentions one case only,
where the "Special Court" sentenced 26 imnnocent inhabitants to death,

(January 29, 1942). (See supra V).

The Hemorandum mentions a number of other cases, without giving dates,
nemes or a description of actual circumstances:

(2) Pronouncement of sentences as a result of vague indications, such
as friendly relations from childhood or professional relations,(apparently.
with actuel perpetrators of alleged crimes), photographs showing cheerful
Ppicnic parties; -

(b) 4 person was held guilty because he had belonged, before the war, to
a certain political party, or had been a member of a national organisation;

(c) Many of the accused were sentenced merely because, during the trial,
they refused to give the fascist salute; g

(@) In one case the Court accepted-as conclusive evidence of menmbership
of a "subversive orpganisation" the fact that all the accused persons who
were all young girls from Sibenik wore the same shoes;

(e) The court acted upon hearsay evidence, given by the occupying
authorities or their agents;

Particularly the circumstances indicated under (a) to (c¢) taint the
courts with a cheracter which is at least very near the borderline between
the exercise of military jurisdiction on occupied territory and the com-
mission of a war crime. The difficulty which arises for Committee I comes
from the fact that the Memorandun obviously has not been compiled in order
to substantiate a criminal charge, but its purpose is to give a general
picture of the activities of certain types of Italian.courts as instruments
of denationalisation., The lMemorandum therefore omits any concretisation
and documentisation of its allegations, it does ubt give either names, or
dates, or places and it is, therefore, a matter for gommittee I to decide
wnether it accepts the general statements contained in the lemorandum,
as prima facie evidence of the occurrences alluded to.
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If it does, the further question will have to be decided, whether the
persons named under Nos, 22 to 37 should be put,on 4, or on S, lios, 22 to
34 (13 persons) were judges of the Special Court. From the foregoing it
appears that no data ebout the trials being given, it is also not stated
which of the 13 judges have taken part in those trials where the irregular-
ities pointed out supra under (a) to (e) occurred. From this, sccording
to the usual practice of Committee I, it would follow that the Chairman
of the Court (Maggiora; No, 22) and the prosecutors (Nos. 35 to 37)
should go on A, the rest (llos. 23 to 34) on &,

Against this, it might be pointed out that, according to the charge,
the S_%cial Court has tried no less than over 5000 people and sentenced
to death over 400, from which it could fairly be argued that probably
all the 13 judges must have taken part in this great number of proceed-
ings, In view of this also a decision to put all the judges on A could
reasonably be made, :
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