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-- The-Registrar-of the:International Criminal Court (“the-Court”);~ «swsmwm i cud e svwmc oo -«

NOTING the Prosecutor’s Request on 26 November 2009 for authorization of an

investigation pursuant to Article 15.!

NOTING the Chamber’s order on 10 December 2009 to the Victims Participation and
Reparations Section Concerning Victims” Representations Pursuant to Article 15(3) of

the Statvute.2

NOTING the Chamber’s Decision Pursuant to Article 15 of the Rome Statute on the
Authorization of an Investigation into the Situation in the Republic of Kenya of 31
March 2010 (the “Article 15 Decision”);? V

NOTING the Prosecutor’s Application Pursuant to Article 58 as to Francis Kirimi

Muthaura, Uhuru Muigi Kenyatta and Mohammed Hussein Ali;*

NOTING the Decision on the Prosecutor’s Application for Summons to Appear for

. Francis Kirimi Muﬂqaura, Uhuru Muigai Kenyatta and Mohammed Hussein AL~ .~ . -
NOTING the Decision Designating a Single Judge;¢

NOTING the First Decision on Victims’ Participation in the Case (the “First

Decision”);”

NOTING the instructions of the Single Judge that recommendations for common

legal representation be submitted by 19 August 2011 ;8

11CC-01/09-3.

21CC-01/09-4.

3 1CC-01/09-19.

41CC01/09-31-Red2

5 ICC-01/09-02/11-1.

¢ ICC-01/09-02/11-9.

7 ICC-01/09-02/11-23.

¢ Email from Associate Legal Officer, PTCII to Associate Legal Officer VPRS, 19 July 2011. - - -
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tes o NOTFING article -68(3)- of the Rome-Statute, - rules+=16(1)(b)-and '90-«of-the Rulessof-= .

Procedure and Evidence (the “RPE”), regulations 23bis, 79 and 86(9) of the
Regulations of the Court; and regulations 112 and 113 of the Regulations of the

Registry;

CONSIDERING that following the Chamber’s Article 15 Decision,® the Registry met
with victims and community leaders in order to discuss with them the decision, the

work of the Court and victim participation, including issues of legal representation.

CONSIDERING that further discussions with counsel and victims were held during
subsequent Registry activity in Kenya, in éccordance with rule 16(1)(b) of the RPE
and with the Chamber’s Decision on Victims’ Participation in Proceedings Related to

the Situation in the Republic of Kenya.?®

' CONSIDERING that the Registry has taken steps to implement the Single Judge’s
First Decision, in which the Registry was instructed “to take appropriate steps with a
view to orgéhizing common legal representation for the purposes of the confirmation

of charges hearing.”!

CONSIDERING that Annex 5 to the present document is classified -as confidential ex
parte in order to preserve the anonymity of the candidate for common legal
* representative proposed by the Registry so that the Chamber is in a position to freely

decide on the current proposal without prejudicing the candidate’s reputation;

TRANSMITS the following proposal on the organisation of common legal

representation to the Chamber.

2 1CC-01/09-19.
- 10]CC-01/09-24, paragraph 23.
. 1JCC-01/09-02/11-23, paragraph 24.
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@ 1 - Introduction'n'"a; B R O T I - . B R A B R R e

1. The present document reports on the steps taken and the arrangements proposed
by the Registfy for the common legal representation of victims, in accordance

with the Single Judge’s instructions®? and rule 90 of the RPE.

2 TheR_eglstry’s appfoacii to orgamzmgcommonlegalrepresentatlon
2. The Registry takes note of its mandate in respect of the-organization of legal
representation, as set out in rule 16(1)(b) and rule 90 of the RPE. The details of

this mandate and the established practice of the Registry in this regard are

explained in Annex 1 to the present report.

3. Bearing in mind the difficulties described in Annex 1, the Registry has now
commenced a process of establishing a systematic approach to common legal

representation which aims to incorpdrate:
(a) early action on common legal repfesentation;
: (b) » meanll‘lgﬁllConsultatlonw1thv1ct1ms, and L
(c) anopen transparent and objective selection process.
4. The Registry notes that in the present case it has yet to fully realise this approach,
particulariy because of the short period of time available before the confirmation

hearing. However basic aspects of the proposal have been implemented ,

including:

a. Victim grouping has been determined taking into account views and
information provided by victims and intermediaries and Eearing in mind the

_.. advantages of minimising the number of groups. -

12ICC-01/09-02/11-23, paragraph 24. -

No. ICC-02/09-01/11' 5/20 oo . .. 5 August 2011
T T T -PURL: https://www.legal-tools.org/doc/ae7.1a6/. .
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wsmans s p s Gelection-¢titetia-and-the respective weight:accorded -to- them ~have=beenssmsssmisi- .

established, taking into account the views and information provided by

victims and intermediaries as well as the previous experience of the Registry.

c. An invitation has been distributed through the Registry’s list of counsel
inviﬁng lawyers to express their interest in representing victims in the Kenya
~ cases. The Registry notes that this is the first time that such a step has been

taken by it in the process of recommending victims’ legal representation.

d. The work performed to date by legal representatives already involved in the

case has been taken into account.

5. The Registry notes its concern that it has been possible only to undertake limited
consultations with victims in the present case. The Court’s texts give clear
importance to victims’ views in the appointment of their counsel, 'iIlCludiIlg
where common legal répresentation is arranged,’® and this has also been -
recdgnized by Chambers.** Victims’ views should be considered when deciding - ... .. ...
'pro'cadural questlons (the steps to be followed and criteria to be used) aswellas - -

on the substantive questions of victim grouping and the selection of counsel. |

6. Where, as in the present case, common legal representation is organized before
victims are accepted to participate in proceedings, there is a risk that victims’
views may be sidelined. The Registry has sought to address this by relymg on 7
views expressed on legal representatlon by members of various victim
communities throughout the Registry’s work in Kenya. While this approach has
its limitations, the Registry considers that it has been able to establish an

understanding of victims’ preferences regarding their legal representation.

13 Rule 90(1) and (2), rule 79(2).
14 [CC-01/04-01/06-1119, paragraph 126; ICC-01/05-01/08-322, paragraph 9; ICC-01/05 01/08 1005,
paragraph 14. :

[V OGSO U T o

No. ICC-02/09-01/11 C620. 5August 2011 -
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e o7 Indeed - the ~Registry--considers  such-~an~approach preferable tor relying on  wemeones
consultations with existing legal representatives, as has occurred in previous
cases.’® While existing counsel may provide relevant information, their input
cannot replace direct consultations with victims, not least because there is a real

- risk of a conflict between the interests of victims and those of their current .. . .. .
counsel when common legal representation is arranged. In addition, victims may
be understandably reluctant to speak frankly with their existing counsel

regarding any concerns they may have about their legal representation to date.

8. Notwithstanciing that the Registry did take into account views presented by
victims during earlier engagements with them, it is recognized that the present
process did not include a tailored and specific consultation on the organization of
common legal representation. This has principally been a result of the resource
constraints faced by the Registry in the area of victims’ participation and the need
to pribritize the receipt of applications and supplementary information ahead of

the daadlinés ‘éet bgzthe Charhbgr; for transmlssmns in the two I_(énya cases. The -
Registry considers th1s lack of a taﬂored consultation to be regrettable and

emphasizes that its preferred means of operating would involve a much greater

emphasis on discussions with the applicants and victim communities.
3 The organization of common legal represent_atidn in the present case
3.1 Identification of victim groups

9. Asnoted in Annex 1, the rule 90 process is intended to promote efficiency in the
proceedings.’ As each legal team representing a victim group may separately

seek to make submissions, question witnesses and lead evidence, efficiency is

15 See for example the following Registry reports: ICC-01/04-01/06-1501-Conf-Exp, paragraph 17; ICC-
01/04-01/06-1584-Conf-Exp, paragraphs 8-20; ICC-01/04-01/07-765, pages 10 to 11; ICC-01/04-01/07-.
1373-Conf-Exp, paragraphs 7-11; ICC-01/05-01/08-806-Conf-Exp, paragraphs 31-35.

16 ICC-01/04-01/06-1119, paragraph 125; see also ICC-01/04 01/07—1328 paragraph 10(b) ICC—01/05-
01/08-1005; paragraph 9- -

No. ICC-02/09-01/11. : 7/20 - : 5 August 2011 oo
. mperm et e e o e S e PURL: https:l/.www.legal;tool&org/doc/aell.aﬁ/“.,,.‘
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“#increased by reducing the-numberiof-grotps-and teams. Represenitation-through: oruw- s
one legal team would also maximise the prospects of coherent strategy. In
addition it is financially more efficient to constitute one large team than to
appoint multiple small teams (each led by separate lead counsel). These factors
all indicate advantages in arranging victims’ representation through as few

groupings and corresponding legal teams as are appropriate in a given case.

10. However the Registry also notes the important principle enshrined in rule 90(4),

namel}; the need to protect the “distinct interests of the victims” and ensure that

| “any conflict of interest is avoided.” The Registry’s approach is therefore to seek

to identify whéther victims appear to have, among themselves, any conflicting or

substantially “distinct interests” such as- would justify their sepérate

representation. Where no such conflict or distinct interests exist the Registry

-cbnsiders it appropriate that all participating victims share one legal team for the
purpose of representatioﬁ in the proceedings.

- 1L The Registry has carefully _cOnsidere‘d’ whether any conflicts of interest.arise-in.... .
the present case, or whether applicants possess “distinct interest” such as would
require the separate representation of fwo or more victim groups. The

considerations which arose in this process are detailed in Annex 2.
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12. The Registry’s conclusion-following-this process is that thus‘ far it is unable to . . - :
identify any conflicting or significantly distinct interests among the applicants for :
pérticipation in the present case. However the Registry considers that some ;
caution is necessary not only because it is not yet known which issues will be :
contentious in the proceedihgs, but also owing to the historically complex context
~and éontinually chahging political alliances émongr-éfhfﬁé groups in the Rift
VaHey. Indeed, the Registry considers that identifying conflicting or divergent
interests among victims must be an ongoing process taking into account the

developing subject matter of the litigation and the interests and views of the

var‘iou_s Victims in relation to those matters.

No. ICC-02/09-01/11. . 8/20. . ... ' . 5 August 2011
S g B S | s TSm0 s e e © e o - PURL: https://www.legal-tools.org/dec/ae71a6/
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i e 13 Bearing these factorsdn mind the Regi‘st-ry'éonsid‘ers--thatwa't‘ this-time-a singledegal-~=-- -
team should be constituted to represent all victims accepted to participate in the
proceedings, but that the common legal representative should consult with
victim parﬁcipénts and take any other appropriate steps to establish whether or

- ewe.. DOt di_sﬁnct. or. conflicting interests. exist among them. Should any. conflict or..__... _ .
significant divergence of interest be reported, either immediatély or during the
course of proceédings, the Registry could propose the arrangement of legal

representation for a separate victim group or groups.

14. For these reasons the Registry proposes that, at least for the present time, a Single

group of victims be constituted and represented together in the present case.
3.2 Identification of a common legal represehtative

15. Given its view that all victim participants in the present case should share a
single legal team, the Registry has endeavoured to select one candidate to

recommend as common legal representative.

3.21 Criteria applied

16. As noted above the Registry has sought to establish an open, transparent and
objective approach to selecting candidates to recommend as common legal
representatives. This means that beyond considering the minimum requirements
set out in the Court’s texts,” it is necessary to choose from among the qualified
counsel on the basis of identified criteria. The Registry has therefore established a
set of standard, basic criteria, based on the court’s jurisprudence and the

Registry’s experience to date, which would be a starting point for selecting

-~ oo -rcommmon-legal representatives in- most proceedings (Annex-3).-+ ¢ e v Trwoms v s s

17. However the Registry also recognizes that its approach must respond to the

particularities of a given case and the views of the victims who participate in it.

- 17Rule 22, RPE; regulation 67; Regulations of the Court:- -~ - - - - - - TN

No.ICC-02/09-01/11 ' 920 ... . .. . 5August2011
: Cimaimee e e e sy e e e e EURL L hittps:www legal-tools.org/doc/ae 1 26/.
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~“It-may*be-necessary-in-a-particular- case“to*adapt-some criteria-or the*prr@rlty-—f-umm
respectively accorded to them. Wherever possible this should be done based on
consultation with victims. In this case, since victims have not yet been accepted to
participate, efforts were made to seek the input of affected communities and the

-~ .---... -intermediaries whohave facilitated applicants’ communication with the Court.®. .* -

18.In the present case, the input received shows that Kenyan victims are wary of
lawyers in the domestic context and prioritize legal experience at the
international level over a link to the national system. They also emphasize the

| need for caution regarding ethnically parﬁsan lawyers, in order to avoid
pdtentially creating or reinforcing divisions among victims. These factors Were
taken into account by the Registry in accorciing the appropriate levels of weight

to the identified selection criteria as set out in Annex 4.

3.2.2 Current legal representatives

19. Before explaining its selection process, the Registry considers: it important:to--

explain the approach taken regarding the counsel currently representirig vicim~
applicants in the present case. The 249 applicants whose applications have been

transmitted to the Chamber are currently represented as follows:

a) 13 applicants are represented by Mr Francis Kakai Kissinger.

b) 125 applicants were unrepresented at the time their applications were

received 'by the Registry and the Office of Public Counsel for Victims was

therefore appointed in accordance with the First Decision.’

18 Input was principally gathered through meetings held with victims and victim community leaders .

during VPRS missions in Kenya during 2010, and through communications with intermediaries and

civil society groups between December 2009 and the present time. :
e e 19TCC-01/09-02/11-23, paragraph 23, - S e e e e

e T s e ot e e e Mt oSl ¥ em, b
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e 20 Phe-Registry*notes-that - Mr- Kakai Kissinger-was among those'who expressed -any: = s
interest in acting as common legal representative and engaged in the selection

process described below.

21. As explained in Annex 1, the Registry considers that there are usually benefits in
““maintainihg continuity of legal representation. However such benefits must be = -

assessed through the framework of the same criteria applied to other counsel.

The Registry has therefore considered existing counsel according to the identified

criteria. In doing so, the Registry:

» has considered whether counsel’s previous involvement in the case indicates
an established relationship of trust with the applicants, and/or whether it
demonstrates a familiarity with ICC proceedings (see the criteria identified

above in paragraph 18), particularly in the present case;

* has also sought to apply the other identified selection criteria to the current
legal representati_ves; and

* has taken into account information available to it regarding the work
conducted by these lawyers to date which might be relevant to one or more of

the criteria.

22. Based on this evaluation, the Registry concludes that the benefits of continuity of
representaﬁon are minimal in respect of the existing private legal representaﬁves |
in the present case, and are significantly outweighed by other considerations. In

particular, regarding the identified criteria, the Registry notes that:

i) The Registry is not convinced fhét the current iegal repré‘sentat'i'ves have
L= establishied ‘heariingful- relationships® of “trust with a’ significant” fimbessof === -
their clients. Indeed the Registry has noted a practice on the part of some
counsel, according to which they have developed a relationship with an
intermediary who then ensures that the counsel’s name is added to the
application forms of the victims whom the intermediary has contact with.

No. ICC-02/09-01/11. . .. o o1p0 . | 5 August 2011
i e oA 2 L e s e e S e e -»PURL:Jhttpsb:/lwww;legal—tools.org/doc/ae71a6/ :
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o anseesiWhile this may, in some-circumstarces;constitute the best:means-by-which-to- -~ = =

reech’ large numbers of victims, particularly where legal aid has not yet been
made available, it cannot be said that those who have engaged in this process

have yet established a r_elaitionship with the victims themselves.

this case indicates a particular familiarity with ICC proceedings. The Registry
notes that no victims have yet been accepted to participate in the case.
Accordingly, the current victims’ representatives have thus far not had
standing to present Submissions,‘ or enjoyed access to any pért of the
confidential record of the cese. They have therefore had only minimally
greater exposure to the proceedings than the public. Indeed most of the
counsel involved to date have not engaged in any significant way with the

Court in their capacity as the representatives of applicants in the present case.

23 The Reglstry therefore empha51zes that the prior representatlon of applicants in a
e 'case is not of ltself a. determmatlve factor - 1n choosmg a common legalé
representa’ave‘. In the present case, having reviewed the information available,

the Registry concludes that the involvement to date of victims’ current counsel

has not provided them with any material advantage over other candidates in

terms of the selection criteria.

3.2.3 Selection process

24. On 17 June 2011 a document was sent to lawyers on the Registry’s list of counsel
(attached as Annex 4) informing them of the rule 90 process underway, and

. w......... inviting persons wishing to represent victims in the present case to express their
interest. Counsel were informed of the criteria to be used and asked to provide,
by 1 July 2011, a curriculum vitae and information indicating their suitability in
relation to the criteria. By the deadline set, the Registry received 72 responses. Of

~ these 56 included the information requested.

JO T T TR - I R P L P T

No. ICC-02/09-01/11 - S 12200 e o o e .. B August 2011 .
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-25. Anvinitiak-review: of these-56-responses-was carried out to-ascertain*whether;-at-a-« - » #swes:
minimum level, they met the requirements and criteria. For example, -counsel

were excluded if their availability appeared to be manifestly insufficient.

26. The 22 counsel identified as meeting the basic requirements were requested to
-~ provide writteri answers to two follow-upquestions concerning their proposed
approach to the legal representation of victims. A further assessment taking into

account these responses was then made against the identified selection criteria. -

27. Lastly, 12 counsel were invited to undertake a telephone interview. These were
conducted uéing standardized questions and carried out by a panel of Registry
staff designated by the Counsel Support Section and Victims Participation and
Reparations Section (the “VPRS”). | |

28. Final deliberations were undertaken using all information supplied by the
interested counsel, and a clear agreement was reached within the Registry on an-

~ appropriate counsel to be proposed as common legal representative. . .

" 29.Based on th1sprocess the Re;gistry has pfbposed a :COu'risel fvdf"’thé‘bdsﬁi'tion of

common legal representative in the pre'sent case. The candidate’s expression of

interest and curriculum vitae are attached as Annex 5.

3.2.4 Appropriate team structure

30. The Registry considers that the Chamber may be assisted in its decision on
common legal representation by information regarding the scope a'nd. nature ofi
the suppdrt which will be available to the appéinted counsel. This factor has been
borne in mind by the Registry in considering the proposed counsel’s suitability
“for the “positich. “The Régistry considers” that to “Gnstire the efféctive legal =
representation of participating victims, there will aiways be a need to
complement a common legal representative’s skills and experiencé with

appropriate assistance from other members of a legal team. -

No. ICC-02/09-01/11 : 13/20 . : 5 August 2011 .
et doee il e e o e e e s GPURL hittps:iwwwelegal -toolssorgldoc/ag7 a6 - - |
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rn eeseens: 31=Inthie présent-case the common legal-representative-is-likely-to-be‘reliant-errthe= -~ .-~
- Court’s legal aid scheme pursuant to rule 90(5). The Registry therefore notes that E
the size and nature of the legal team able to be constituted will largely depend.on |
the resources made available for that purpose by the Registry. |
32 The Registry has taken into account the principles set-down by Trial Chamber Il - - T
and adopted by Trial Chamber III, according to which the victims’ legal team ‘
structure must, to the extent possible and within the limits available under legal '
aid, allow the common legal representative to keep his/her clients informed and
respond to their inquiries (in a language understood by them), receive
instructioﬁs and guidelines from his/her clients, maintain files regarding his/her
clients, obtain qualified legal support as necessary, and store and process
~ confidential material.® The Registry has also taken into account the factors set

A'out in regulation 113(2).
33. In the present case thé following factors appear to 'havedpart‘icular bearing: -
.77 (1) The relatively large number of applications for participation transmitted fo % .
the Chamber and the likelihood therefore that many victims (perhaps more -

than 300) will participate in the confirmation hearing, with potentially much

!
|
larger numbers to participate at trial should the charges be confirmed; {
|
|

() The probability that establishing meaningful communication’ with victim
participants will involve numerous challenges, including the likelihood that
many applicants are of low-literacy levels, do not speak English or French,

and are unfamiliar with legal proceedings;.

wim o wzo - =.(3) The applicants” geographical.isolation, both fromurban centres and-fromeach.. ... ...
other, which (especially when combined with difficulties in ensuring secure

communication by telephone) is likely to further hinder communication;

- 0 [CC-01/04-01/07-1328, paragraph 17; ICC-01/05-01/08-1005, paragraphs 25-26.

oo =-No. ICC-02/09-01/11 S 14/20 : 5 August 2011
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* »(4) The-fact-that-the-proposed~common-legal representative does not-have ar-== ==~
established relationship with the applicants and would benefit from team

members familiar with and/or trusted by the victim communities in question;

(5) The legal and factual complexity of the case, and the fact that the proposed

~ “common legal represéntative has fiot previously appeared before the Court. -
34.Based on these factors the Registry is prepared, for pre-trial proceedings, to
finance to a reasonable level the assistance of the following team members, who

would ‘complemen't the skills and attributes of the proposed common legal

representative:

(1) a legal assistant, preferably a person familiar with the Kenyan context and/or

experienced in working with victims;
(2) an ap.propriatély qualified case manager;

(3) two field éésistahts_ to assist in maintaining coinmunica;cion with the clients of
‘ the common l;ég.z'i_l“ir»e':p'reseﬁfat'i‘vé, preAfve-r_abl'y.r 'persdns with a baékgfoun&_in R ‘_:_' o
* outreach or v1ct-1m support, who are faﬁﬁlia; with the work of the ICC. |
35. As always, it will be essential to ensure that team members are appropriately
skilled and meet the required ethical standards. The Registry notes that thorough
vetting will be difficult within the time available before the confirmation hearing,
but stands ready to assist the common legal representative, including by
recominending apﬁfopriétely qualified” candidates and introducing the legal

team to intermediaries and victim groups known to the Registry.

4  Further considerations

T g Sl PR s e s g G Dmmer TRy L. ML T v s s epe e

4.1 Representatlonof applicants

36. In addition to the 249 applications for participation already transmitted to the
Chamber, the Registry has received a very large number of further applications

for participation and/or reparations. The Registry expects that it will continue to

No. ICC-02/09-01/11 = ... . 15020 e . 5 August 2011
et o e 4 e g £ < e e et Bt bt = s+ o - PURL: https://www.legal-tools.org/doc/ae71a6/
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- s receive applications-throughout-the pre-trial proceedings:The-Registry-therefore: - « e
considers that there is a need for clarity regarding the legal representation of
persons whose applications have been, or are later, received by the Registry, but

will not be transmitted or determined during the pre-trial proceedmgs.

plicants for purticipation ~~ =~ v = o B e

37. Regarding the applicants for participation whose applications have not been
transmitted to the Chamber (owing to their incompleteness), the Registry notes

that the current status of legal representation is as follows: -

(1) A relatively small number of these applications have nominated a legal

representative.

(2) A significant number of applicants for participation did not nominate a legal

tepresentative in their applications and consequently are now represented by

the OPCV in accordance mth the Single Judge's First Decision;*
’ 38Many of t_heeef apphcants have cennecttene w1thothers Whose appl_ications have .
| been transmitted to the Chamber and Wno; if accepted, will be fepresented by the - |
common legal representative. From this perspective, and also in order to
maximize continuity of legal representation, the Regietry considers that there
would be advantages in appointing the common legal representative to represent

applicants from the time their applications are recelved by the Registry.

Applicants for repurations

39. The Registry has received numerous applications, including many of those

transmitted to the Chamber, requesting both part1c1pat10n and reparatlons

e S TR e A ST T TR T R W D Rl s T T ¢ ST TR Y, 3l S BIMRCE T T

‘Regardmg these, the Reglstry ‘fecommends that the common legal representatlon

ordered be made in respect of both requests. This would:

e e oo A [CC=01/09-02/11-23, paragraph 23: = e - reeirs mme e e s Lo e - - s
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«--m ensure that the-entirety of thesévictims*engagement with-the Court is able to - e

be managed in a coherent way by a single legal representative;
* minimise any éonfusion on the part of the victims in.question;
= facilitate the Registry’s work by enabling it to deal with a .single legal
féprésentéﬁ\)é- for notification or aﬁy other niatfefs'-regardiﬂg the ap}"aﬁlic'a'nts.‘
40. The Régistry has also received some applications which relate only to reparations

and do not request parﬁcipation. Regarding these applicants the OPCV has not

been appointed and therefore they remain unrepresented.

41. The Re_gist’ry. considers that there would be benefits in having the common legal

representative also appointed to represent applicants for reparations:

» This would enable the formulation of a comprehensive.and coherent strategy,

taking into account information presented in applications for reparations;

* Providing access to applicants for reparations and their documents would
maximize the common legal representative’s ability to identify and = .
investigate any inconsistencies in the information presented by the victims;

» If applicants for reparations later request to participate in proceedings and are

accepted by the Chamber, continuity of representation would be facilitated.
4.2 Transitional arrahgements

42. The Registry regrets that it has not been in a positioﬁ to recommend common
legal representation earlier in the proceedings, and therefore that a common legal
representative will be appointed only weeks before the conﬁrinétion hearing.

.. This is likely to hinder the common ,»1,eg_a1,._,rgpresentaﬁyef_s:e‘fforts_,._,toy__be‘come e
familiar with the proceedings to date, and also to meet and take instructions from
his/hér clients. The Registry considers it essential thét fneasures are taken to

mitigate the consequences of this. It proposes the following:

No. ICC-02/09-01/11 S17/200 .. e e 5 August 2011
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== (f)=For VPRS- staff-tormeet-with as*many-accepted victims-and intermediaries-as-smm . -
possible in order to provide them with information regarding the change in
their legal representation. Such meetings may be held, if possible, with the
-assistance of former legal representatives and members of the common legal

- --- . . representative’s legal team. The latter would.then be in.a position to-continue.. .. _ ..

this process for other victims and applicants.

(ii) For the OPCV to maintain active support to the common legal representative
during pre-trial proceedings m order to ensure a smooth transition of legal
representation. In order that the Registry and the Chalﬁber can be informed of
the challenges encountered and anyv further measures needed, the Chamber
may wish to require that the OPCV report to it on the forms and extent of

support provided prior to and during the confirmation of charges hearing.

43.The Regiétry also notes that until such time as the Chamber orders the
va-ppb-i_‘rmltment of the commoh legal :epfesentativ'e, the éurrent counsel céﬁtinué to- -
Iépféééﬁt‘fﬁefi"i‘ifé’é"pécti‘vé‘ clients. Once a comipbn_ legal feprésentaﬁy‘é has been’ . ...
'appointe‘d’,- the currehtly 'ac':ting counsel will be required by articles 15(2) and
18(5) of the Code of‘Profes'sional Conduct for counsel to convey to the common
legal representative the complete case file as well as records of communications

received in relation to the representation undertaken.
4.3 Monitoring and review of common legal representation

44. The Registry notes that there will be a need to keep the representation of victims

under review during pre-trial and possible future trial proceedings. For example:

i i o g B -LR€; qUEstion. of . vicHm.-grouping..may.-need. to.-be .reopened. if litigated ... ... o

questions indicate conflicting or divergent interests among the victims.

= The Registry may wish to modify the composition of the legal team which it is

willing support.
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s w s Fhe-Chamber - (or a-future-Trial-Chamber)~could -at any*point request the - -

Registry to revisit the common legal representative’s selection should it deem
this appropriate.
5 . Recommendations
45. For the reasons set out above, the Regiétry recomithends to the Chamber that it:
(a) .apiaoint the counéel identified in Annex 5 as common legal representative of

all victims authorized to participate in pre-trial .proceedings in the present

case; and

(b) appoint the counsel identified in Annex 5 as legal representative of all
applicants for participation and/or reparations in relation to the present case,

from the time that their applications are received by the Registry;
~ (c) order the Registry to:

i) -transmit to the common legal representative all applications for
partic_ip'ation which have b;éen t;gnsﬁittéd'to the Chamber, and anyfot‘-h'er; e
applications for participation or reparations received by the Registry

which appear to be linked to the present case;

ii) transmit to the common legal representative the redacted versions of

those applications which have been transmitted to the parties; e e

iii) grant access to such documents filed in the record of the case as the

Chamber permits him/her to access;

iv) commence meeting with victims of the case, and explain the reasons and

wxom o o Process for.the appointment of a common legal representative; ... .. s -

v) provide the common legal representative with assistance in identifying

appropriately qualified persons to constitute his/her legal team;

™ 'vi) keep the arrangement of common legal representative under review;
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: (d) order “the- ©OPEV-to-provide-all~possible- assistance-to-the newly appointed::s==ums ==
common legal representative, and to present a report to the Chamber on the

assistance provided in this regard;

(e) order all counsel who have represented applicants in the present case to date
“777 to comply with their 6b1igati'0'ﬁs; under ~‘a"l"fi‘ti:le's;’115(2)"”2:m‘c’1”18(5‘)‘ of the Code of ~~
Professional Conduct for counsel and to fully cooperate with the appoihted

common legal representative.

Marc DubuWiv' ier of Court Services
as per.detégation of

ana Arbla, Registrar

-~ Dated this'51§£ugust4-2011< L P L el
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