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The Grave Breaches Regime
of the 1949 Geneva Conventions:
Origins, Developments and Prospects

GUO Yang”

10.1.Introduction

Criminal punishment for violations of the laws of war dates to the earliest
codifications of international humanitarian law, although treaty provisions
before the 1949 Geneva Conventions made only little reference to indi-
vidual criminal liability. The emergence of the ‘grave breaches regime’ in
1949 was a watershed in the development of international criminal law,
although at the time there was a clear intention to contain it within the
boundaries of international humanitarian law. It nonetheless represented a
decisive step towards international justice following the drafting of the
Charter of the International Military Tribunal (‘IMT Charter’) and the Nu-
remberg trials that took place in the aftermath of the Second World War.

The grave breaches regime consists of two categories of rules: sub-
stantial rules of definition of grave breaches prescribed by the four Gene-
va Conventions of 1949 and expanded by the Additional Protocol I of
1977; and procedural rules of their penal sanction provided by the Geneva

GUO Yang is Senior Political Adviser at the Regional Delegation for East Asia of the
International Committee of the Red Cross (ICRC). He holds a Ph.D. in international law
from China University of Political Science and Law. He originally worked as a legal of-
ficer in the Treaty and Law Department of the Ministry of Foreign Affairs, People’s Re-
public of China. In this role he served as a legal adviser of the Chinese Delegation to the
Ad Hoc Committee on Deliberation of the Optional Protocol to the Convention against
Torture, Ad Hoc Committee of the United Nations Convention against Transnational Or-
ganized Crime, as well as the 57th and 58th sessions of the General Assembly of the Unit-
ed Nations (Third Committee). The author wishes to express his deep appreciation to
Richard Desgagné, Regional Legal Adviser of the ICRC Regional Delegation for East
Asia for his support in preparing this chapter. The views expressed here are those of the
author and do not necessarily reflect those of the ICRC.
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Conventions.! The regime for the repression of grave breaches today is
embedded within the system of modern international criminal law — con-
stituting a bridge between international criminal law and international
humanitarian law.

This chapter reviews the grave breaches regime from its inception
in 1949, its development and expansion within the Geneva Convention
system, as well as its development and enforcement through the jurispru-
dence of international courts and tribunals. It covers the sources and ori-
gins of the main elements that define the grave breaches regime — the def-
inition of the grave breaches themselves, the basis and the modes of liabil-
ity, the duty to enact legislation, the duty to prosecute or extradite and
universal jurisdiction — and their place in the modern international justice
system, in the light of the contemporary features of armed conflicts and
demands of justice.

10.2.0rigins and Historical Development of the Grave
Breaches Regime

10.2.1. The Lieber Code

The codification of modern international humanitarian law started in the
middle of the nineteenth century but the early treaties in this regard fo-
cused on states’ obligations towards each other.? The punishment of indi-
viduals guilty of violations of the laws of war, as it was known at the
time, remained in the domain of custom. However, penal sanctions for

1 Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed

Forces in the Field, Geneva 12 August 1949, Arts. 49-50 (‘Geneva Convention 1”); Con-
vention (I1) for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea, Geneva 12 August 1949, Arts. 50-51 (‘Geneva Con-
vention 11’); Convention (ll1) Relative to the Treatment of Prisoners of War, Geneva, 12
August 1949, Arts. 129-30 (‘Geneva Convention I11’); Convention (IV) Relative to the
Protection of Civilian Persons in Time of War, Geneva, 12 August 1949, Arts. 146-47
(‘Geneva Convention 1V”); and Protocol Additional to the Geneva Conventions of 12 Au-
gust 1949, and Relating to the Protection of Victims of International Armed Conflicts
(Protocol 1), 8 June 1977 (‘Additional Protocol I”).

See the Declaration Respecting Maritime Law, Paris, 16 April 1856; and the Declaration
Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes
Weight, Saint Petersburg, 29 November/11 December 1868, in Adam Roberts and Richard
Guelff, Documents on the Laws of War, 3rd ed., Oxford University Press, Oxford, 2000,
pp. 47-59. See also Convention for the Amelioration of the Condition of the Wounded in
the Armies in the Field, Geneva, 22 August 1864.
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violation of laws of war were established for civil war in a domestic code
entitled General Orders No. 100, Instruction for the Government of Ar-
mies of the United States in the Field in 1863. This instruction, commonly
known as the Lieber Code, was prepared by Francis Lieber with the ap-
proval of President Abraham Lincoln and was promulgated for the armies
of the Northern states in the American Civil War.? The previous chapter
by Patryk I. Labuda elaborates the background of the Lieber Code in
greater detail.

The Lieber Code consisted of 157 articles and provided detailed
rules on the entire range of land warfare, from the conduct of hostilities
and the treatment of the civilians to the treatment of specific groups of
persons such as prisoners of war, the wounded and so on.* Some of the
problems addressed by the Lieber Code are still very much relevant to the
situations of contemporary armed conflicts such as guerrilla warfare, the
status of rebels, the applicability of the laws of war to internal armed con-
flicts and, what is especially important for the purpose of this chapter, the
penal sanctions for violations of laws of war.’> The Lieber Code gave a
detailed elaboration on martial law in occupied territory. It not only pro-
hibited action clearly contrary to the interest of the army such as deser-
tion, treason and refusal to obey legitimate orders but also set up absolute
prohibitions against cruelty (the infliction of suffering for the sake of suf-
fering or for revenge), maiming or wounding except in fight, torture,
murder, rape, use of poison, wanton violence, or wanton devastation of a
district, and finally it forbade all crimes punishable by all penal codes
(Articles 16, 22, 44, 47, 70, 71, 80). The violation of these prohibitions
frequently demanded severe penal sanctions including the death penalty,
which was to be guided by the principles of justice, honour and humanity
(Article 4). In order to ensure the effectiveness of these rules, the Lieber
Code granted military courts the competence to carry out martial law (Ar-
ticle 12). In short, the penal sanctions were highlighted by the Lieber
Code for the sake of maintaining discipline and creating a perception of

®  Frits Kalshoven and Liesbeth Zegveld, Constraints on the Waging of War: An Introduction

to International Humanitarian Law, 4th ed., Cambridge University Press, Cambridge,
2011, pp. 8-9.

4 Instructions for the Government of Armies of the United States in the Field, 24 April 1863
(“Lieber Code”) (http://www.legal-tools.org/doc/842054/).

Yves Sandoz, “The History of the Grave Breaches Regime”, in Journal of International
Criminal Justice, 2009, vol. 7, no. 4, p. 659.
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integrity and legitimacy in the interests of the army.® Although an internal
document for civil war, the Lieber Code served as a model and inspiration
for later efforts in the codification of laws of war and can thus be consid-
ered a predecessor to the grave breaches regime.

10.2.2. From the Lieber Code to the First World War

As history indicates, new norms of international law on armed conflicts
usually follow major humanitarian upheavals. The failure to apply the
1864 Geneva Convention during the 1870-71 Franco-Prussian War
sparked efforts to strengthen the rules of international humanitarian law.
In particular, Gustave Moynier, the president of the International Commit-
tee of the Red Cross, made two distinct suggestions: first, to unify the na-
ture and scale of penalties for violations of the Geneva Convention; and
second, of an even more revolutionary nature, to establish an international
judicial organ to investigate breaches and decide questions of guilt. The
international community accepted the first idea in the form of a model law
de\éeloped by the Institut de droit international, but the second was reject-
ed.

The 1874 International Declaration concerning the Laws and Cus-
toms of War (‘Brussels Declaration’) aimed to set up comprehensive rules
of armed conflicts modelled on the Lieber Code. But it did not enter into
force because states were not prepared to accept it as a binding document.
What is interesting for the purpose of the present chapter is that a delegate
at the conference negotiating the Brussels Declaration suggested, as
Monyier did, that states should co-ordinate their internal legislation to en-
sure the punishment of violations of laws of war, which, together with the
model law, might be considered a first step towards a common definition
of grave breaches. Due to the failure of the Brussels Declaration to be-
come legally effective, the Institut de droit international adopted the Laws
of War on Land in 1880, also known as the Oxford Manual.® This pro-
posed the criminalisation of violations of the laws of war in states’ do-

 Ibid., p. 662.

" Jean S. Pictet (ed.), Geneva Convention for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field: Commentary, International Committee of
the Red Cross, Geneva, 1952, pp. 353-55. See also Sandoz, 2009, pp. 662-63, supra note
5.

Institut de Droit International, “Manuel des lois de la guerre sur terre” [Manual on the
Laws of War on Land], 9 September 1880.
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mestic law but without reference either to standardisation of rules of crim-
inalisation or to international judicial mechanisms. No changes were
made in this regard with the publication of the Manual on the Laws of
Naval War in 1913.°

The Hague Conventions of 1899 and 1907 contained a lot of prohi-
bitions but they did not require states to provide penal ordinances for the
repression of violations. However, the revised 1906 Geneva Convention
suggested that states adopt legislation necessary to prevent and punish the
gravest violations of the Convention, namely pillage and the ill treatment
of the wounded and sick of the armed forces, and abuse of the Red Cross
flag or armlet. Several states did promulgate domestic law to punish those
infractions. The injunction in the 1906 Geneva Convention not only re-
sponded to the original proposal made by Monyier and the delegates at
Brussels Conference in co-ordinating states’ domestic penal sanctions but
also paved the way for a distinction between breaches and grave breaches
by focusing on the gravest violations of the Convention.°

10.2.3. Commission on the Responsibility of the Authors of the War
and on Enforcement of Penalties and the Versailles Treaty

The large scale of atrocities committed during the First World War com-
pelled the Allies to establish a Commission on the Responsibility of the
Authors of the War and on Enforcement of Penalties (‘“Commission on
Responsibility’) after the war. A significant portion of the Commission’s
work focused on the prosecution of war crimes and its precise mandate, in
this regard, was to establish “the facts as to breaches of the laws and cus-
toms of war committed by the forces of the German Empire and their Al-
lies on land, on sea, and in the air, in the course of the present [1914-
1919] war”.** Based on the factual information available to the Commis-
sion on Responsibility, a comprehensive list of violations of the laws and
customs of war that merited criminal punishment was drafted, which ad-
dressed not only violations of “Geneva law, that is the rules protecting

® Institut de Droit International, “Manuel des lois de la guerre maritime” [Manual of the

Laws of Naval War], 9 August 1913. See also Sandoz, 2009, pp. 663-64, supra note 5.
Pictet, 1952, pp. 355-56, see supra note 7; Sandoz, 2009, p. 665, see supra note 5.
Carnegie Endowment for International Peace, Violations of the Laws and Customs of War.
Report of Majority and Dissenting Reports of American and Japanese Members of the
Commission on Responsibilities, Conference of Paris, 1919, Division of International
Law, pamphlet no. 32.
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victims of war such as civilians and prisoners of war, but also the Hague
law, namely the rules on means and methods of warfare”.** What is more
interesting is that in its report the Commission on Responsibility made it
clear that the official status of a person, even a head of state, did not ex-
empt him from responsibility, and thus it developed the so-called concept
of “‘passive responsibility’ for international criminal law, that is the failure
to prevent violations when one is in position to do so, especially in a hier-
archical chain of command. As for the question of jurisdiction over those
war crimes, the Commission on Responsibility proposed trial of the crim-
inals before national courts, with the exception of four categories of
crimes to be placed before an ad hoc high tribunal. However, due to an
objection by the American delegation, the penalties that materialised into
Avrticles 228 and 229 of the Versailles Treaty did not set up international
jurisdiction for violations of the laws and customs of war and the accused
could only be brought before military tribunals of the related powers.
Due to the weakness of the Versailles Treaty, which was perceived as vic-
tor’s justice, and thus brought no serious implementation of the penal arti-
cles from Germany and its allied states, the first major international effort
to bring criminals to justice failed. But the United Nations War Crimes

2" sandoz, 2009, pp. 667-68, see supra note 5. The acts included in the list are: murder and

massacres; systematic terrorism; putting a hostage to death; torture of civilians; deliberate
starvation of civilians; rape; abduction of girls and women for the purpose of enforced
prostitution; deportation of civilians; internment of civilians under inhuman conditions;
forced labour of civilians in connection with military operations of the enemy; usurpation
of sovereignty during military occupation; compulsory enlistment of soldiers among the
inhabitants; attempt to denationalise the inhabitants of occupied territory; pillage; confisca-
tion of property; exaction of illegitimate or of exorbitant contributions and requisitions;
debasement of the currency, and issue of spurious currency; imposition of collective penal-
ties; wanton devastation and destruction of property; deliberate bombardment of unde-
fended places; wanton destruction of religious, charitable, educational and historic build-
ings and monuments; destruction of merchant ships and passenger vessels without warning
and without provision for safety of passenger or crew; destruction of fishing boats and of
relief ships; deliberate bombardment of hospitals; attack on and destruction of hospital
ships; breach of other rules relating to the Red Cross; use of deleterious and asphyxiating
gases; use of explosive or expanding bullets, and other inhuman appliances; direction to
give no quarters; ill-treatment of wounded and prisoners of war; employment of prisoners
of war on unauthorised works; misuse of flag of truce; and poisoning of wells.

However, Article 227 of the Versailles Treaty required a special tribunal to be established
for the trial of ex-Kaiser Wilhelm Il for a supreme offence against international morality
and the sanctity of treaties (crime of aggression), whose judges were appointed by the
United States, Britain, France, Italy and Japan. Treaty of Peace between the Allied and As-
sociated Powers and Germany, 28 June 1919, Arts. 227-28 (‘Versailles Treaty’).

13
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Commission (‘UNWCC’) took Commission on Responsibility’s list of
crimes as a basis for its work after the Second World War, and the idea of
an international criminal court and code continued to exercise influence in
the quest for a means to curb international violence.* This supports the
view that “there is little argument about the existence of war crimes under
international law” from the time of the Commission on Responsibility
onwards.*

10.2.4. The United Nations War Crimes Commission

In the Moscow Declaration of 1943 the Allies affirmed their determina-
tion to prosecute Nazis for war crimes and the UNWCC was established
as a result. It consisted of three committees, the third of which focused on
the legal concept of war crimes. The list of violations of laws and customs
of war prepared by the Commission on Responsibility in 1919 was adopt-
ed as basis for the UNWCC’s work.*® The discussion within the UNWCC
finally led to the codification of Article 6 of the IMT Charter, in which the
war crimes were defined as

violations of the laws or customs of war [...] shall include,

but not be limited to, murder, ill-treatment or deportation to

slave labor or for any other purpose of civilian population of

or in occupied territory, murder or ill-treatment of prisoners

of war or persons on the seas, killing of hostages, plunder of

public or private property, wanton destruction of cities,

towns or villages, or devastation not justified by military ne-

cessity."’

Similar provisions were adopted for the International Military Tri-
bunal for the Far East and modified for military tribunals run by the occu-
pying regime as well as for subsequent prosecutions by German courts for
several years. Hundreds of war criminals were tried and sentenced in the-
se tribunals.'® Compared to the list of war crimes drafted by the Commis-
sion on Responsibility, Article 6 of the IMT Charter is more concise but

14 Pictet, 1952, p. 357, see supra note 7; Sandoz, 2009, pp. 665-71, see supra note 5.

William A. Schabas, An Introduction to the International Criminal Law Court, 4th ed.,
Cambridge University Press, Cambridge, 2011, p. 122.

% bid., p. 5; Sandoz, 2009, p. 672, see supra note 5.

Y Charter of the International Military Tribunal (IMT), Art. 6, 8 August 1945
(https://www.legal-tools.org/doc/64ffdd/).

Schabas, 2011, p. 7, see supra note 15.

15
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less detailed. But there is no substantial difference in essence, thus “high-
lighting a historical continuity in the development of war crimes that
would also flow into the development of the grave breaches regime”.*°

10.2.5. The 1949 Geneva Conventions and Additional Protocol | of
1977

The events of the Second World War convinced the International Com-
mittee of the Red Cross (‘ICRC’) that any future convention on laws of
war must include provisions on the repression of violations. At the request
of the International Red Cross Conference and after consultations with
government experts, the ICRC made a thorough study of the question of
repression of violations of laws and customs of war, and in 1948 drafted
four new articles on the penalties applicable to persons guilty of violations
of the 1906 Geneva Convention. Under these articles, states were required
to take legislative measures to ensure either criminal or disciplinary pun-
ishment of all kinds of violations, but the grave breaches of the Geneva
Conventions would be punished as crimes pursuant to the principle of aut
dedere aut punier (extradite or prosecute). The draft text was finally sub-
mitted to the 1949 Diplomatic Conference for the Establishment of Inter-
national Conventions for the Protection of War Victims as a basis for dis-
cussion, and was adopted with minor changes.?

Thus articles entitled “Grave Breaches” were formally introduced
into the four conventions: Geneva Convention | (Article 50), Geneva
Convention Il (Article 51), Geneva Convention Il (Article 130) and Ge-
neva Convention IV (Article 147). The acts of the grave breaches are
listed as follows:

wilful killing; torture or inhuman treatment; biological ex-
periments; wilfully causing great suffering; causing serious
injury to body or health; extensive destruction and appropria-
tion of property, not justified by military necessity and car-
ried out unlawfully and wantonly; compelling a prisoner of
war or a protected civilian to serve in the armed forces of the
hostile Power; wilfully depriving a prisoner of war or a pro-
tected person of the rights or fair and regular trial prescribed

1 Sandoz, 2009, p. 673, see supra note 5.

Final Record of the Diplomatic Conference Convened by the Swiss Federal Council for
the Establishment of International Conventions for the Protection of War Victims, Geneva,
21 April-12 August 1949. See also Pictet, 1952, pp. 357-60, see supra note 7.

20
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in the Conventions; unlawful deportation or transfer; unlaw-
ful confinement of a protected person; taking of hostages.21
It was maintained that this list should not be regarded as exhaus-

tive.?” The expressions ‘grave crimes’ or ‘war crimes’ were recommended
to replace ‘grave breaches’, but this suggestion was refused because even
though the listed acts were described as crimes in the penal laws of almost
all countries, the word ‘crimes’ had different legal meanings in different
countries and the Diplomatic Conference was not tasked to work out in-
ternational penal law.?

Besides the introduction of a universal definition of the grave
breaches, the 1949 Geneva Conventions further obliged state parties to
enact effective penal sanctions, to search and try or extradite, and to exer-
cise universal jurisdiction over those responsible for grave breaches.?
These provisions are considered by Yves Sandoz to be “a decisive step
towards international justice and the beginnings of a universal fight

against impunity for war crimes”.?®

The Additional Protocol I of 1977 was supposed to supplement the
1949 Geneva Conventions for the war victims.?® In terms of penal sanc-
tions, Additional Protocol | added several grave breaches to the list set up
earlier, especially by criminalising violations of the Hague Conventions
on Laws and Customs of War on Land, some of which had been included
in Article 6 of the IMT Charter. Additional Protocol I further clarified that
grave breaches of the Geneva Conventions and the Protocol would be re-
garded as war crimes in Article 85(5). By deciding that grave breaches
constitute war crimes, the drafters gave the former an additional meaning,
providing them with criminal consequences in international law.?’

According to Article 85(1) of Additional Protocol I, provisions on
the repression of grave breaches of the Geneva Conventions should apply
to the repression of grave breaches of the Protocol as well. Therefore, the

2L Some of the grave breaches differ in other Conventions.

Pictet, 1952, p. 371, see supra note 7.
% |bid., pp. 366, 371; Sandoz, 2009, p. 675, see supra note 5.

2 Geneva Convention I, Art. 49; Geneva Convention I, Art. 50; Geneva Convention |11, Art.
129; Geneva Convention IV, Art. 146, see supra note 1.

Sandoz, 2009, p. 675, see supra note 5.
Additional Protocol I, Art 1, para. 3, see supra note 1.

Marko Divac Oberg, “The Absorption of Grave Breaches into War Crimes Law”, in Inter-
national Review of the Red Cross, 2009, vol. 91, no. 873, p. 167.

22

25
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grave breaches/war crimes defined by Additional Protocol | are subject to
universal jurisdiction among the state parties as the grave breaches de-
fined by the Geneva Conventions.?® Compared to the list prepared by the
Commission on Responsibility and Article 6 of the IMT Charter, the con-
ception of grave breaches shows continuity and development of these two
earlier documents. The adopted article was considered to be an important
step towards an improved application of humanitarian law.?

That being said, we should bear in mind that there exist two qualifi-
cations on the grave breaches regime provided by the Geneva Conven-
tions and Additional Protocol I. The first is that the grave breaches have
to be committed against persons or property protected by the Conventions
and the Protocol, which is narrowly defined by the former and expanded a
little by the latter.>® Second, grave breaches are applicable only to interna-
tional armed conflicts, namely armed conflicts between states as defined
by the common Article 2 to the Geneva Conventions or armed conflicts of
national liberation as defined by Article 1(4) of Additional Protocol I.
Thus no treaty provisions on penal sanctions were established for viola-
tions of common Article 3 to the Geneva Conventions and Additional
Protosg;ol Il of 1977, both of which apply to non-international armed con-
flict.

% Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds.), Commentary on the

Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, Marti-
nus Nijhoff, Geneva, 1987, para. 3467, p. 992. Additional Protocol I, Art. 85(1) reads:
“The provisions of the Conventions relating to the repression of breaches and grave
breaches, supplemented by this Section, shall apply to the repression of breaches and grave
breaches of this Protocol”. As of March 2015, there are 174 states parties to the Protocol.

% |bid, para. 3465, p. 991.

% José Francisco Rezek, “Protection of the Victims of Armed Conflicts: 1. Wounded, Sick
and Shipwrecked Persons”, in United Nations Educational, Social and Cultural Organiza-
tion and Henry Dunant Institute (eds.), International Dimensions of Humanitarian Law,
Martinus Nijhoff, Dordrecht, 1987, pp. 153-203; Claude Pilloud, “Protection of the Vic-
tims of Armed Conflicts: 11 Prisoners of War”, idem., pp. 167-85; Oji Umozurike, “Protec-
tion of the Victims of Armed Conflicts: 111 Civilian Population”, idem., pp. 187-203.
Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts, 8 June 1977 (‘Additional
Protocol 11’); Sandoz, 2009, pp. 675-77, see supra note 5.

31
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10.2.6. From Ad Hoc Criminal Tribunals to a Permanent Interna-
tional Criminal Court

Horrified by ethnic cleansing during a series of armed conflicts caused by
the disintegration of Yugoslavia in 1991, the international community es-
tablished the International Criminal Tribunal for the former Yugoslavia
(‘ICTY?) in 1993 through UN Security Council resolution 827.%% A year
later, in response to the tragedy caused by ethnic conflict in Rwanda, the
Security Council adopted resolution 955 to create another international ad
hoc body, the International Criminal Tribunal for Rwanda (‘ICTR’) with
jurisdiction over genocide and other violations of international humanitar-
ian law.* The criminal jurisdiction of the two ad hoc tribunals covers “se-
rious violation of international humanitarian law”, which, in these cases,
includes war crimes, crime against humanity and genocide.** As for war
crimes, Article 2 of the ICTY Statute addresses grave breaches of the Ge-
neva Conventions, which replicates the relevant provisions of the Geneva
Conventions, while Article 3 deals with violations of the laws and cus-
toms of war, which uses the language of the 1907 Hague Regulations
concerning the Laws and Customs of War on Land.* What is more inter-

¥ United Nations Security Council resolution 827, adopted on 25 May 1993, S/RES/827
(https://www.legal-tools.org/doc/dc079b/). Statute of the International Criminal Tribunal
for the Former Yugoslavia, 25 May 1993 (‘ICTY Statute’) (updated September 2009)
(https://www.legal-tools.org/doc/b4f63b/).

3 Statute of the International Criminal Tribunal for Rwanda, 8 November 1994 (‘ICTR Stat-
ute’) (https://www.legal-tools.org/doc/8732d6/).

Kalshoven and Zegveld, 2011, p. 241, see supra note 3.
ICTY Statute, see supra note 32. Article 2 reads:

The International Tribunal shall have the power to prosecute persons committing or order-
ing to be committed grave breaches of the Geneva Conventions of 12 August 1949, name-
ly the following acts against persons or property protected under the provisions of the rele-
vant Geneva Convention:

(&)  wilful killing;
(b) torture or inhuman treatment, including biological experiments;
(c)  wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military necessi-
ty and carried out unlawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;
(f)  wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;
(9) unlawful deportation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.

Article 3 reads:

35
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esting is that Article 3 was interpreted by the ICTY as including serious
violations of common Article 3 of the Geneva Conventions due to cus-
tomary law.*®

As the crisis in Rwanda was seen as internal conflict from the out-

set, Article 4 of ICTR Statute explicitly makes serious violations of com-
mon Article 3 to the Geneva Conventions and Additional Protocol 1l of
1977 punishable crimes.®” The recognition of war crimes in internal con-
flict by these two tribunals was considered historic since it bridged part of
the gap left by the Geneva Conventions and Additional Protocol I. As a
result, the decisions have contributed significantly to diminishing the rel-

36

37

The International Tribunal shall have the power to prosecute persons violating the laws or
customs of war. Such violations shall include, but not be limited to:

(@) employment of poisonous weapons or other weapons calculated to cause unneces-
sary suffering;

(b) wanton destruction of cities, towns or villages, or devastation not justified by mili-
tary necessity;

(c) attack, or bombardment, by whatever means, of undefended towns, villages, dwell-
ings, or buildings;

(d) seizure of, destruction or wilful damage done to institutions dedicated to religion,
charity and education, the arts and sciences, historic monuments and works of art and sci-
ence;

(e) plunder of public or private property.

Sandoz, 2009, p. 678, see supra note 5.

ICTR Statute, see supra note 33. Article 4 reads:

The International Tribunal for Rwanda shall have the power to prosecute persons commit-

ting or ordering to be committed serious violations of Article 3 common to the Geneva

Conventions of 12 August 1949 for the Protection of War Victims, and of Additional Pro-

tocol 11 thereto of 8 June 1977. These violations shall include, but shall not be limited to:

(&) Violence to life, health and physical or mental well-being of persons, in particular
murder as well as cruel treatment such as torture, mutilation or any form of corporal
punishment;

(b) Collective punishments;

(c) Taking of hostages;

(d) Acts of terrorism;

(e) Outrages upon personal dignity, in particular humiliating and degrading treatment,
rape, enforced prostitution and any form of indecent assault;

(f) Pillage;

(g) The passing of sentences and the carrying out of executions without previous judg-
ment pronounced by a regularly constituted court, affording all the judicial guaran-
tees which are recognized as indispensable by civilized peoples;

(h)  Threats to commit any of the foregoing acts.
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evance of the distinction between international armed conflicts and non-
international armed conflicts for the punishment of violations.*

Following the establishment of the ICTY and ICTR, several mixed
tribunals were set up, which combined international and domestic ele-
ments. The Extraordinary Chambers in the Courts of Cambodia (‘ECCC”)
was established in 2004 by agreement between the UN and the govern-
ment of Cambodia to try senior Khmer Rouge leaders for genocide,
crimes against humanity, grave breaches of the Geneva Conventions, de-
struction of cultural property during armed conflicts as well as domestic
crimes of homicide and torture. The inclusion of grave breaches implies
that the ECCC could deal with crimes that occurred during the armed con-
flict between Cambodia and Vietnam which lasted for decades. The Spe-
cial Court for Sierra Leone was established in 2002 by agreement between
the UN and the government of Sierra Leone. Besides other international
and domestic crimes, its Statute also grants the Court jurisdiction over
violations of the common Article 3 of the Geneva Conventions and Addi-
tional Protocol 11.%°

Taking the advantage of the favourable political momentum created
by the ICTY and the ICTR, the UN decided to pursue its work towards
the establishment a permanent international criminal court, taking two
draft statutes drawn up by the International Law Commission in the 1950s
as a basis. The UN General Assembly convened an ad hoc committee for
further discussions on the issue, which met twice in 1995, followed by a
preparatory committee. After two years the preparatory committee finally
produced a consolidated statute text which was submitted for considera-
tion by the Diplomatic Conference of Plenipotentiaries on the Establish-
ment of an International Criminal Court in 1998 in Rome. On 17 July
1998 the conference, after heated debate, adopted the Rome Statute of
International Criminal Court (‘ICC Statute’).*’ The ICC Statute entered
into force on 1 July 2002 upon ratification by 60 states. On 11 March

% Kalshoven and Zegveld, 2011, p. 243, see supra note 3.

Statute of the Special Court for Sierra Leone, 16 January 2002 (https://www.legal-
tools.org/doc/aa0e20/). Kalshoven and Zegveld, 2011, p. 258-60, see supra note 3.

Rome Statute of the International Criminal Court, 17 July 1998, in force on 1 July 2002,
United Nations, Treaty Series, vol. 2187, No. 38544 (‘ICC Statute’).

39
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2003 the International Criminal Court (‘ICC’) was established in The
Hague, the Netherlands.**

According to Article 5 of its Statute, the ICC has jurisdiction over
the crime of genocide, crimes against humanity, war crimes and the crime
of aggression.*? The list of war crimes identified in the ICC Statute is ex-
tensive and much more detailed than any of the previous instruments. As
it stands, Article 8 divides war crimes into four categories, two of them
addressing international armed conflicts and the other two non-
international armed conflicts. The first category in Article 8(2)(a) incor-
porates grave breaches of the Geneva Conventions, but the use of the
formula *namely’ indicates that the list of grave breaches in the Statute is
exhaustive. The second category in Article 8(2)(b) covers other serious
violations of the laws and customs applicable in international armed con-
flict. This sub-paragraph consists of 25 items of acts principally based on
1907 Hague Regulations on Laws and Customs of War on Land and Ad-
ditional Protocol I. As with Article 8(2)(a) this list is probably exclusive
since it is also qualified by the formula ‘namely’. It is also worth noting
that weapons of mass destruction, such as chemical weapons or nuclear
weapons, are not included as result of political compromise, an outcome
that was considered a great disappointment by some states. Article 8(2)(c)
and 8(2)(e) address war crimes under armed conflict not of an internation-
al character. Article 8(2)(c) integrates serious violations of common Arti-
cle 3 of the Geneva Conventions and Article 8(2)(e) is largely drawn from
Additional Protocol Il. These provisions represent a great success for ne-
gotiations at the Rome Conference and are considered a progressive de-
velopment over the antecedents for their expressed coverage of non-
international armed conflicts.*®

41 See also Schabas, 2011, pp. 15-21, see supra note 15; Kalshoven and Zegveld, 2011, p.

246, see supra note 3.

2 1cce Statute, Art. 5, see supra note 40.

£ Leila Nadya Sadat, The International Criminal Court and the Transformation of Interna-
tional Law: Justice for the New Millennium, Transnational Publishers, Ardsley, NY, 2002,
pp. 160-65. See also Schabas, 2011, p. 115, supra note 15.
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10.3.Analysis of the Content of the Grave Breaches
Regime

10.3.1. Grave Breaches Provided by the Geneva Conventions

The grave breaches established by the 1949 Geneva Conventions include
wilful Killing; torture or inhuman treatment; biological experiments; wil-
fully causing great suffering; causing serious injury to body or health; ex-
tensive destruction and appropriation of property, not justified by military
necessity and carried out unlawfully and wantonly; compelling a prisoner
of war or a protected civilian to serve in the armed forces of a hostile
power; wilfully depriving a prisoner of war or a protected person of the
rights or fair and regular trial prescribed in the Conventions; unlawful de-
portation or transfer; unlawful confinement of a protected person; and the
taking of hostages. Wilful killing constitutes a grave breach when protect-
ed persons are deliberately killed by someone who has an obligation to
respect their ‘protected’ status, and there is no need for more than one
person to be killed to satisfy this breach.* This breach also covers cases
where death occurs through omission, where the omission has been wilful
and with an intention to cause death.*

For the purpose of the Geneva Conventions, torture must be given
its legal meaning here, namely the inflicting of severe pain or suffering on
a person to obtain confession or information. Inhuman treatment is not
specifically defined in the Geneva Conventions. The purpose of this pro-
hibition is to preserve human dignity of the protected persons. It includes
causing serious mental harm or physical injury, as well as attack on hu-
man dignity. Measures such as cutting protected persons off from the out-
side world, especially from their families, or grave injury to their human
dignity could be considered inhuman treatment.“® These two types of ac-
tions have been made the subject of a subsequent specific international
treaty, the Convention against Torture and Other Cruel, Inhuman or De-

Julian J.E. Schutte, “The System of Repression of Breaches of Additional Protocol 17, in
Astrid J.M. Delissen and Gerard J. Tanja (eds.), Humanitarian Law of Armed Conflict:
Challenges Ahead: Essays in Honour of Frits Kalshoven, Martinus Nijhoff, Dordrecht,
1991, p. 185.

Jean S. Pictet (ed.), Commentary, IV Geneva Convention Relative to the Protection of Ci-
vilian Persons in Time of War, International Committee of the Red Cross, Geneva, 1958,
p. 597.

“Ibid., p. 598.
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grading Treatment or Punishment (“Torture Convention’) of 10 December
1984.*" What should be noted here is that both are subject to universal
criminal jurisdiction under the Geneva Conventions, while the Torture
Convention makes a distinction between torture and other cruel or inhu-
man treatment in that the latter actions are not made subject to universal
jurisdiction and extraditable offences.*® Biological experiments, high-
lighted by the Geneva Conventions as a particular form of torture or in-
human treatment, do not prohibit the use of new methods of treatment by
medical doctors justified by medical reasons and based on concern to im-
prove the person’s state of health.*® This type of action is further elaborat-
ed in Article 11 of Additional Protocol I.

“Wilfully causing great suffering” is differentiated from torture or
biological experiments in that it covers acts and omissions that affect the
body or health of protected persons which can be inflicted as punishment,
in revenge or for other motives. “Serious injury to body or health” is a
concept quite normally encountered in criminal law and usually uses the
length of time the victim cannot work as a criterion of seriousness.*® “Un-
lawful deportation or transfer” should be interpreted in conjunction with
Avrticles 45 and 49 of Geneva Convention V. The unfortunate experienc-
es of the Second World War made this prohibition necessary. Most na-
tional laws punish “unlawful confinement” as unlawful deprivation of lib-
erty. However, taking into consideration of the extended powers granted
to the occupying powers, the unlawful nature of confinement could there-
fore be very difficult to prove.*

T Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-

ment, adopted on 10 December 1984, entry into force on 26 June 1987. Article 1 reads:

For the purposes of this Convention, the term “torture” means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing
him for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination of
any kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. It
does not include pain or suffering arising only from, inherent in or incidental to lawful
sanctions.

48 Schutte, 1991, pp. 183-84, see supra note 44.

“ Ppictet, 1958, p. 598, see supra note 45.

% Ipid., p. 599.

1 Ibid. See also Schutte, 1991, p. 180, supra note 44.
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“Compelling to serve in hostile forces” is also punished as illegal
recruitment or coercion under national law. But it seems unsatisfactory for
the purpose of the Geneva Conventions since the authorities’ involvement
in the action puts rather a different complexion on the case.>® This provi-
sion should be interpreted with Article 50 of Geneva Convention |11 and
Acrticle 40 of Geneva Convention IV, which provide the kinds of work to
which the protected persons may be subject. And the “forces” in this pro-
vision should also be considered to cover not only armed forces but also
other institutions empowered to use force or violence.*

“Wilfully depriving rights of a fair and regular trial” should also be
interpreted with other articles in the Geneva Conventions specifying the
conditions for the trial of protected persons, namely Articles 84, 99, 105
and 106 of Geneva Convention Ill and Articles 66, 70, 71, 72 and 73 of
Geneva Convention IV. As for prisoners of war, the rights of a fair and
regular trial include the right to be tried by a military court or at least by a
court which offers essential guarantees of independence and impartiality.
As for interned civilians, they enjoy similar judicial guarantees as prisoner
of war and their rights to legal assistance and sufficient opportunity to
prepare their defence are elaborated in more detail in Geneva Convention
IV than in Geneva Convention Ill. Thus this breach can be split into dif-
ferent offences, such as making a protected person appear before an ex-
ceptional court, without notifying the protecting power, without defending
counsel and so on.>

“Taking hostage” is also a crime recognised and punished by most
penal codes. Its legal description has been further elaborated by the Inter-
national Convention against the Taking of Hostages of 18 December
1979.%° The threat either to prolong the hostage’s detention or to put him

52 Pictet, 1958, p. 600, see supra note 45.

53 Schutte, 1991, p. 182, see supra note 44.

% Ibid., pp. 181-82. See also Pictet, 1958, p. 600, supra note 45.
%5 Geneva Convention 1V, art. 1 reads:

Any person who seizes or detains and threatens to kill, to injure or to
continue to detain another person (hereinafter referred to as the “hos-
tage”) in order to compel a third party, namely, a State, an internation-
al intergovernmental organization, a natural or juridical person, or a
group of persons, to do or abstain from doing any act as an explicit or
implicit condition for the release of the hostage commits the offence of
taking of hostages (“hostage-taking™) within the meaning of this Con-
vention.
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to death is considered a feature of this breach, which makes it a special
intent crime.*®

The expression “extensive destruction and appropriation of property
not justified by military necessity and carried out unlawfully and wanton-
ly” was inspired by Article 6(2)(b) of the IMT Charter and finds its prede-
cessor in Article 23(g) of the Hague Regulations concerning the Laws and
Customs of War on Land. It is considered a surprising integration of
Hague law into the Geneva Conventions. The only suitable reference in
the Geneva Conventions is Article 53 of Convention IV which prohibits
destruction by an occupying power of property except under absolute mil-
itary necessity. As for appropriation, the only related reference seems to
be Article 32(2) of Geneva Convention IV which prohibits pillage against
protected persons.®’

Thus, according to the related articles, this grave breach covers a
number of different offences. 1) Destruction: Geneva Convention 1V for-
bids the destruction of civilian hospitals and their property or damage to
ambulances or medical aircraft. Furthermore, an occupying power may
not destroy in an occupied territory real or personal property except where
such destruction is rendered absolutely necessary by military operations.
2) Appropriation. In order to appropriate property, an enemy must have
occupied the territory. It should be noted that the requisitioning of civilian
hospitals and their material and the requisitioning of foodstuffs are subject
in occupied territory to a series of restrictive conditions. To constitute a
grave breach, such destruction and appropriation must be extensive and an
isolated incident would not be sufficient. Even though most national penal
codes punish the unlawful destruction and appropriation of property and
most military penal codes punish pillage, the destruction and appropria-
tion mentioned here are dependent on the necessities of war. It seems,
therefore, that the appropriation and destruction mentioned in Geneva
Convention IV must be treated as a special offence.*®

As noted, this conduct constitutes grave breaches only if it has been
directed against persons or objects protected by the Geneva Conventions.

International Convention against the Taking of Hostages, 18 December
1979, UN doc. A/34/46.

% Ppictet, 1958, p. 600, see supra note 45.
" Schutte, 1991, p. 180-81, see supra note 44.
8 Ppictet, 1958, p. 600, see supra note 45.
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Geneva Convention | defines protected persons as the wounded and sick
of any of the categories provided in Article 13 and medical personnel re-
ferred to in Articles 24 and 26. Articles 19 and 35 define the protected
objects. Geneva Convention Il defines protected persons as the wounded,
sick and shipwrecked of any of the categories listed in Article 13 as well
as personnel referred to in Articles 36 and 37. The protected objects are
hospital ships mentioned in Articles 22, 24, 25 and 27. To be qualified as
protected persons or objects, all must have fallen into the hands of ene-
my.* Protected persons under Geneva Convention 111 are persons listed in
Article 4 when they fall into the hands of the enemy. In Geneva Conven-
tion IV interned civilians and civilians in occupied territory qualify as
protected persons, subject to the nationality requirements under Article 4.

Additional Protocol | also has the category of protected persons.
Avrticle 44 expands the categories of persons entitled to prisoners of war
status. Persons listed in Article 45 should also be treated as prisoners of
war before their status has been finally determined. Stateless persons and
refugees are also protected persons within the meaning of Parts | and Il
of Geneva Convention IV by virtue of Article 73. Another category of
protected persons covers wounded, sick and shipwrecked civilians not
entitled to the treatment of prisoners of war as well as those find them-
selves shipwrecked in waters other than the sea. All these persons are
considered protected persons only if they belong to the adversary party
and refrain from hostilities. The description of medical or religious per-
sonnel and medical units or medical transport is also broader in Addition-
al Protocol I than that in Geneva Conventions | and Il. For example, under
the Protocol they include the medical and religious personnel attached to
civil defence organisations.®

10.3.2. Grave Breaches Provided by Additional Protocol |

10.3.2.1. Article 85(3)

As for the list of grave breaches, the first outstanding expansion made by
Additional Protocol | is the integration of Hague law in Article 85(3),
which defines certain serious violations of the provisions on the general

% Geneva Convention I, Art. 35 and Geneva Convention Il, Art. 37, see supra note 1.

€ Schutte, 1991, pp. 186-87, see supra note 44; Sandoz et al., 1987, paras. 3647-70, p. 991,
see supra note 28.
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protection of civilians against effects of hostilities and concerning means
and methods of warfare as grave breaches.®* The opening sentence of Ar-
ticle 85(3) refers to the fourth paragraph of Article 11. This latter article
aims to clarify and develop the protection of protected persons against
medical procedures not indicated by their state of health, and particularly
against unlawful medical experiments. The breach defined in that provi-
sion has its own constitutive elements different from those laid down in
this paragraph and it also departs from the corresponding provisions of the
Geneva Conventions in that it qualifies as grave breaches certain activities
directed against persons in the power of a party other than the party to
which they belong, irrespective of their status, that is whether they are a
protected person or not. The conduct described in Article 11 of Additional
Protocol 1 may be considered “inhuman treatment” or “wilfully causing
serious injury to body or health”.®?

There are some common constitutive elements applicable to all the
sub-paragraphs Article 85(3).

» Wilfully: the accused must have acted consciously and with intent, that
is, with his mind on the act and its consequences, and willing them.
The requirement of consequences implies that attempts to commit the-
se acts cannot amount to grave breaches. It is not necessary for the in-
tent to be directed at producing the specific consequences and it is suf-
ficient that the conduct be performed wilfully in the sense that the per-

81 Additional Protocol I, Art. 85(3) reads:
In addition to the grave breaches defined in Article 11, the following acts shall be regarded
as grave breaches of this Protocol, when committed wilfully, in violation of the relevant
provisions of this Protocol, and causing death or serious injury to body or health:
(&) making the civilian population or individual civilians the object of attack;
(b) launching an indiscriminate attack affecting the civilian population or civilian ob-
jects in the knowledge that such attack will cause excessive loss of life, injury to civilians
or damage to civilian objects, as defined in Article 57, paragraph 2 (a) (iii);
(c) launching an attack against works or installations containing dangerous forces in the
knowledge that such attack will cause excessive loss of life, injury to civilians or damage
to civilian objects, as defined in Article 57, paragraph 2 (a) (iii);
(d) making non-defended localities and demilitarized zones the object of attack;
(e) making a person the object of attack in the knowledge that he is hors de combat;
(f)  the perfidious use, in violation of Article 37 of the distinctive emblem of the red
cross, red crescent or red lion and sun or of other protective signs recognized by the Con-
ventions or this Protocol.

82 schutte, 1991, p. 189, see supra note 44.
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petrator knows the character of the item under attack. But conducts re-
ferred to under sub-paragraphs (b) and (c) require knowledge of results
of excessive losses or damages. This encompasses the concepts of
“wrongful intent” or “recklessness”, in other words the attitude of an
agent who, without being certain of a particular result, accepts the pos-
sibility of it happening. On the other hand, ordinary negligence or lack
of foresight is not covered, that is when a man acts without having his
mind on the act or its consequences although failing to take the neces-
sary precautions, particularly failing to seek precise information, con-
stitutig culpable negligence punishable at least by disciplinary sanc-
tions.

* In violation of the relevant provisions: this element requires that the
conduct described shall be interpreted with specific provisions of Parts
I and IV.

» Causing death or serious injury to body or health: for all the conducts
described by the sub-paragraph to be qualified as grave breaches, cer-
tain consequences are required. “The effect must be such that, even if
it does not cause death, it will affect people in a long-lasting or crucial
manner, either as regards their physical integrity or their physical and
mental health.”®*

Grave breach under Article 85(3)(a) is related to Article 51(2) of
Additional Protocol | that prohibits making the civilian population or in-
dividual civilians the object of attack. The concept of “attack” is defined
by Article 49 as acts of violence performed either in offence or defence.®®
Article 85(3)(b) concerns “indiscriminate attacks” defined and prohibited
by Article 51(4) and 51(5), which are attacks not directed against civilians
but affecting them incidentally.® In this regard, it should be noted that
even though indiscriminate attacks are prohibited, only those causing ex-
cessive incidental damages to civilians or civilian objects constitute grave
breaches. The criteria for judging whether the loss is excessive are to
weigh up “the concrete and direct military advantage anticipated” and
“incidental losses” expected, which are set out by Article 57(2)(a)(iii).*” It

8 Ibid, pp. 189-90; Sandoz et al., 1987, para. 3474, p. 994, see supra note 28.
Sandoz et al., 1987, para. 3474, p. 995, see supra note 28.

% Ibid., para. 3475, p. 995.

% Ibid., para. 3477, p. 995.

87 Ibid., paras. 3478, 3431, pp. 995-96.

FICHL Publication Series No. 22 (2015) — page 363



Historical Origins of International Criminal Law: Volume 3

would be impossible to judge in abstracto under what circumstances the
losses are excessive and they can only be assessed on a case-by-case ba-
sis. There should also be sufficient evidence to show that the perpetrator
understood or accepted the calculated risk of causing excessive losses be-
forehand.®®

Article 85(3)(c) is related to Article 56 of Additional Protocol I,
which grants special protection to works and installation containing dan-
gerous force, such as dams, dykes and nuclear electrical generating sta-
tions. The special protection granted to them makes them immune from
attack even if they are military objectives if the attack may cause the re-
lease of dangerous forces and severe losses among civilian population.
The special protection even applies to other military objectives located at
or in the vicinity of them if the attack against those military objectives
may cause the release of dangerous forces from the works or installation
and severe losses among civilians population. The special protection
ceases only those works or installations or military objective located at or
in the vicinity of them are used in regular, significant and direct support
of military operations and the attack is the only feasible way to terminate
that support. In order for this provision to make sense, those works and
installations must first be military objectives since attacks against those
works or installations of civilian nature have already been covered by Ar-
ticle 85(3)(a). The other constitutive elements are similar to those in Arti-
cle 85(3)(b). Thus one may conclude that this provision does not add any-
thing substantial to sub-paragraph (b).%°

The norms underlying Article 85(3)(d) are Articles 59 (non-
defended localities) and 60 (demilitarised zones) of Additional Protocol I.
The former may be established by unilateral declaration or agreement
among parties to the conflict while the latter can only be established by
agreement. Non-defended localities should not be made the object of at-
tack and parties to a conflict should not extend their military operations to
demilitarised zones if those are against the agreement establishing the
zone. For grave breach to be established under this provision, the perpe-

8 Schutte, 1991, p. 189, see supra note 44.
% Ibid., p. 191; Sandoz et al., 1987, paras. 348286, pp. 996-97, see supra note 28.
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trator should have known such localities or zones had this particular status
and had not lost it.”

Article 85(3)(e) relates to Article 41 on safeguarding an enemy hors
de combat. A person who is in the powers of an adversary party and clear-
ly expresses his intention to surrender or has been rendered unconscious
or incapacitated by wounds or sickness is considered hors de combat pro-
vided he abstains from hostilities. It is prohibited to attack such persons.
There would be a breach of the rule if the perpetrator knew or should have
known the person he was attacking was hors de combat. But for it to be a
grave breach the perpetrator must have actual knowledge that the person
is hors de combat.” Usually, the persons are those whose status of “pro-
tected persons” has not been determined under Geneva Conventions Il
and IV or Article 45 of Additional Protocol I. Once their protected status
is decided they will be under the protection of Article 85(2) of Additional
Protocol 1.”?

Article 85(3)(f) relates to perfidious use of emblems or protective
signs recognised by the Geneva Conventions and Additional Protocol 1.
These emblems and signs include a red cross, red crescent, oblique red
bands on a white ground (for hospital and safety zones), blue triangle on
an orange ground (for civil defence), three bright orange circles (for
works or installations containing dangerous forces), and signs agreed up-
on between parties to the conflict such as for non-defended localities and
demilitarised zones.

Avrticles 54 and 45 of Geneva Conventions | and Il prohibit abuse of
the Red Cross, red crescent and red lion and sun emblems but do not qual-
ify their perfidious use as a grave breach. However, the perfidious use of
internationally recognised emblems had been embodied in the Hague
Regulations concerning the Laws and Customs of War on Land in Article
23(f). Additional Protocol I inherited this provision and further defined in
Avrticle 37 the term of perfidy as acts inviting the confidence of an adver-
sary to lead him to believe that he is entitled to, or is obliged to accord
protection under international humanitarian law, with intent to betray that
confidence. But it should be noted that only perfidy for the purpose of

" Schutte, 1991, p. 191, see supra note 44; Sandoz et al., 1987, paras. 3487-90, p. 997, see
supra note 28.

™ sandoz et al., 1987, paras. 3491-92, p. 998, see supra note 28.
2 Schutte, 1991, p. 192, see supra note 44.
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Killing, injury or capture of an adversary is prohibited. And for it to be a
grave breach it must also result in the consequences defined in the open-
ing sentence.”

It is argued that distinctive signals, signs, emblems or uniforms of
the United Nations or of neutral or other states not party to the conflict, or
other internationally recognised protective emblems, signs or signals in-
cluding the flag of truce and the protective emblem of cultural property
shall be added to the list of the protected emblems or signs.”

Finally, there seem to be some differences between “launching an
attack” used in Article 85(3)(b) and (c) and “making someone or some-
thing the object of attack” used in other sub-paragraphs, in terms of the
scope of perpetrators covered. The former appears to target the command-
er who orders the attack or those having authority to determine the objec-
tives of the attack while the latter allows for a wider interpretation to in-
clude everyone taking part in hostilities.”

10.3.2.2. Article 85(4)

The provisions in Article 85(4) differ from those in Article 85(3) in that
they do not require particular consequences as constitutive elements and
they are also less connected to specific rules of the Geneva Conventions
and Additional Protocol I. As for content, Article 85(3) deals with activi-
ties on the battlefield and is related to Hague law, but Article 85(4) is
mainly concerned with persons in the power of the enemy under Geneva
law, except for Article 85(4)(d). And some of the breaches described by
Article 85(4) follow inevitably from policy decision of the party to the
conflicts, rather than purely individual initiatives.” The provision reads:
[TThe following shall be regarded as grave breaches of this
Protocol, when committed wilfully and in violation of the
Conventions or the Protocol:
(a) the transfer by the Occupying Power of parts of its own
civilian population into the territory it occupies, or the
deportation or transfer of all or parts of the population of

 sandoz et al., 1987, paras. 3495, 3499, p. 998-99, see supra note 28.

" Ibid., paras. 3496-498, pp. 998-99. Additional Protocol I, Arts. 37 and 38, see supra note
1.

Schutte, 1991, p. 190, see supra note 44.
Sandoz et al., 1987, paras. 3500-1, p. 999, see supra note 28.
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the occupied territory within or outside this territory, in
violation of Article 49 of the Fourth Convention;

(b) unjustifiable delay in the repatriation of prisoners of war
or civilians;

(c) practices of ‘apartheid’ and other inhuman and degrading
practices involving outrages upon personal dignity, based
on racial discrimination;

(d) making the clearly-recognized historic monuments,
works of art or places of worship which constitute the
cultural or spiritual heritage of peoples and to which spe-
cial protection has been given by special arrangement, for
example, within the framework of a competent interna-
tional organization, the object of attack, causing as a re-
sult extensive destruction thereof, where there is no evi-
dence of the violation by the adverse Party of Article 53,
sub-paragraph (b), and when such historic monuments,
works of art and places of worship are not located in the
immediate proximity of military objectives;

(e) depriving a person protected by the Conventions or re-
ferred to in paragraph 2 of this Article of the rights of fair
and regular trial.

The conduct described in Article 85(4)(a) is largely covered by
grave breaches defined in Article 147 of Geneva Convention 1V, whose
underlying norm is Article 49 of Geneva Convention IV. Thus the provi-
sion in this sub-paragraph dealing with transfer or deportation of the pop-
ulation in occupied territory is just a repetition of the grave breach defined
by Geneva Convention V. The new element in this sub-paragraph is the
transfer by the occupying power of its population into the occupied terri-
tory, which is prohibited by Article 49 of Geneva Convention IV but not
considered a grave breach because of the population concerned are not
“protected persons” under the Convention.”” It may be inspired by the set-
tlement policies of the Israeli government with respect the occupied terri-
tory since the Six-Day War of 1967.”

Avrticle 85(4)(b) is considered to be inspired by experiences of de-
lays in the repatriation of prisoners of war after the armed conflicts be-
tween India and Pakistan in 1971. According to Articles 109 and 118 of

" Ibid., paras. 3502—4, p. 1000.
® Schutte, 1991, p. 193, see supra note 44.
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Geneva Convention Il the seriously wounded or sick prisoners of war
should be repatriated during hostilities and all the prisoners of war should
be repatriated without delay after the cessation of active hostilities except
in case of criminal proceedings and serving sentences. According to Arti-
cle 35 of Geneva Convention IV civilians in enemy territory are entitled
to leave the territory unless their departure is contrary to the national in-
terest of the state. Thus parties to the conflict have an obligation to repat-
riate prisoners of war but they do not have the same obligation towards
protected civilians. In this regard, Article 85(4)(b) seems to have no sub-
stantive meaning for civilians.”

Article 85(4)(c) is considered a departure from other grave breaches
in terms of drafting format. First, it does not link to any specific rules or
norms within the Geneva Conventions or Additional Protocol | since the
term “apartheid” has never been used and the practice of apartheid never
defined. Second, it does not relate the status of protected persons to the
victim of the practices concerned.® Thus, in order to maintain its legal
relevance to the grave breaches regime, this provision should be under-
stood to refer to “torture or inhuman treatment against protected persons”,
which are already grave breaches of the Geneva Conventions and this
provision just aims at emphasising the shocking motive of apartheid prac-
tice.®" It should also be noted that this Article 85(4)(c) only condemns the
practice of apartheid and not its policy. The latter is subject exclusively to
crimes against humanity.®?

Article 85(4)(d) is linked with Article 53 of Additional Protocol |
on the protection of cultural property. By introducing additional constitu-
tive elements, this sub-paragraph limits cultural property to those “clearly
recognised”, under special protection by special arrangement, not used in
support of a military effort and not located in the immediate proximity of
the military objective. For an attack against those properties to be quali-
fied as grave breach, it must result in extensive destruction as well. Tak-
ing into consideration these elements, some of which are subject to further
clarification such as clearly recognised and special protection, one might

" Sandoz et al., 1987, paras. 3505-9, pp.1000-1, see supra note 28; Schutte, 1991, p. 193,
see supra note 44.

8 schutte, 1991, pp. 193-94, see supra note 44.
8 |pid., p. 194; Sandoz et al., 1987, paras. 3514-15, p. 1002, see supra note 28.
8  sandoz et al., 1987, paras. 3512, p.1002, see supra note 28.
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wonder if it really adds much substance to the grave breach of “the exten-
sive and destruction of protected property” covered by Geneva Conven-
tion IV and completed by Article 85(3)(b).%

Article 85(3)(e) is largely covered by similar grave breaches under
the Geneva Conventions but its added value is to ensure judicial guaran-
tees in Article 75 of Additional Protocol | are embodied into those of the
Conventions since Article 75 contains a more elaborate interpretation of
the notion of “fair trial” than the relevant provisions of Geneva Conven-
tions 111 and 1V.2* If one or more of those guarantees in the proceedings
are not observed, the procedural process in its entirety can be considered
unfair and irregular.®

10.3.3. Customary Status of Grave Breaches

There can be no doubt that the definitions of the grave breaches, as con-
tained in the Geneva Conventions, are part of customary international
law. This is due to the universal ratification of the Geneva Conventions
and state practice concerning grave breaches. This argument is further
supported by the inclusion of the grave breaches defined by the Geneva
Conventions in the ICTY Statute and the ICC Statute. The report of the
UN Secretary-General concerning the establishment of the ICTY clearly
states that the application of the principle nullum crimen sine lege requires
that the ICTY should apply the rules of customary international humani-
tarian law.® In addition, when the ICC Statute was being negotiated there
was a general agreement among states that the crimes identified in the
Statute were to reflect existing customary law and not create new law.®’
Grave breaches as defined by the Geneva Conventions have therefore be-
come customary international law.2® However, the same might not be said

8 Schutte, 1991, p. 195, see supra note 44.

Sandoz et al., 1987, para. 3519, p. 1003, see supra note 28.
8 Schutte, 1991, pp. 195-96, see supra note 44.

% UN Secretary-General, Report Submitted Pursuant to Paragraph 2 of Security Council
Resolution 808 (1993), 3 May 1993, UN doc. S/25704.

Philippe Kirsch, “Foreword”, in Knut Dérmann, Elements of War Crimes under the Rome
Statute of the International Criminal Court: Sources and Commentary, Cambridge Uni-
versity Press, Cambridge, 2003, p. xiii.

Jean-Marie Henckaerts, “The Grave Breaches Regime as Customary International Law”,
in Journal of International Criminal Justice, 2009, vol. 7, no. 4, pp. 689-91.
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about all the grave breaches provided by Additional Protocol | except
those integrated by the ICC Statute.®

10.3.4. Analysis of Procedural Rules

According to the related provisions of the Geneva Conventions, the states
parties undertake to enact any legislation necessary to provide effective
penal sanctions for persons committing, or ordering to be committed, any
of the grave breaches, and should be under obligation to search for per-
sons alleged to have committed, or to have ordered to be committed, such
grave breaches, and should bring such persons, regardless of their nation-
ality, before their own courts. They may also, if they prefer, and in ac-
cordance with the provisions of their own legislation, hand such persons
over for trial to another high contracting party concerned, provided such a
high contracting party has made out a prima facie case.” Therefore, states
parties are obliged to take the following procedural measures to tackle
grave breaches.

10.3.4.1. Enacting Effective Penal Sanctions

The obligation to enact effective penal sanctions finds its origin in the
1929 Geneva Convention relative to the Treatment of Prisoners of War
but has been made more imperative by the 1949 Geneva Conventions.* It
first requires states to criminalise all the acts listed by the graves breaches
provisions in their domestic law. Even though the Geneva Conventions
generally apply in situations of armed conflict, the obligation of the legis-
lation is seemingly to be undertaken in peacetime before a situation of
armed conflict arises. Article 80 of Additional Protocol | also requires
states to take all necessary measures for the execution of their obligations
without delay. As mentioned by the International Court of Justice on a
similar obligation in the case of Belgium v. Senegal, this obligation of leg-

& bid., pp. 691-92.

% Geneva Convention I, Art. 49; Geneva Convention Il, Art. 50; Geneva Convention 11, Art.
129; Geneva Convention 1V, Art. 146, see supra note 1.

Geneva Convention Relative to the Treatment of Prisoners of War, Art. 29, 27 July 1929,
just requires states to make legislative proposals if their domestic penal code is insuffi-
cient. But the 1949 Geneva Conventions provide that states “undertake” to make penal
sanctions.
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islation has to be implemented as soon as a state is bound by the Conven-
tion and it has in particular a preventative and deterrent character.*?

Second, the penal sanction set up by domestic legislation should be
“effective”. In order for it to be effective the legislation should specify the
nature and extent of the penalty for each infraction, “taking into account
the principle of due proportion between the severity of the punishment
and the gravity of the offence”.%® Due to their seriousness, imprisonment
is recognised as key to punishing grave breaches and other serious viola-
tions of international humanitarian law.* For the sake of effectiveness, it
is especially important to equally apply those sanctions to all the perpetra-
tors, irrespective of the party to which they belong in order to avoid the
criticism of victor’s justice.

The modalities of liability established by the provisions are com-
mission or ordering. Other modalities, justifications, excuses and defence
are all left to states’ national criminal law.* In this regard, states may
need to take into consideration developments of international criminal law
on war crimes, which are addressed below.

As for the practical format of legislation, some states prefer to apply
their existing military or ordinary criminal law to the grave breaches since
their domestic laws have already covered those breaches and provide ade-
quate sanctions. Those provisions are thus superfluous and it is not neces-
sary to introduce new crimes. However, even though most of the grave
breaches are already criminal acts under domestic law this is not true for
all of them, such as perfidious use of the Red Cross emblem, and the
sanctions for them under domestic law may not be adequate.” Further-
more, allowing states to rely simply on their ordinary domestic criminal
law would make the obligation meaningless, which is an interpretation
against the purpose and object of the treaty and thus a violation of treaty

% International Court of Justice, Questions relating to the Obligation to Prosecute or Extradi-

tion, Belgium v. Senegal, Judgment, ICJ Reports 2012, para. 75.

Pictet, 1952, p. 364, see supra note 7.

ICRC, Preventing and Repressing International Crimes: Towards an “Integrated” Ap-
proach Based on Domestic Practice: Report of the Third Universal Meeting of National
Committees of the Implementation of International Humanitarian Law, vol. 1, ICRC, Ge-
neva, 2014, pp. 61-66.

Pictet, 1952, p. 364, see supra note 7.

Christine van den Wyngaert, “The Suppression of War Crimes under Additional Protocol
I, in Delissen and Tanja, 1991, p. 200, see supra note 44.
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law. In practice, international tribunals such as the ICTY and ICTR could
still try a person who had been tried before a national court for serious
violation of international humanitarian law if those violations were cate-
gorised as ordinary crimes before the national court.®’ This reaffirmed that
the special elements of grave breaches could not be fully captured by a
domestic equivalent crime.®

Another option chosen by states aims at criminalising all serious vi-
olations by providing a general reference to the relevant international law
including international humanitarian law. Thus all breaches or serious
violations of international humanitarian law were made punishable by a
simple reference to relevant treaties or customary law and no national im-
plementing legislation was needed, even when the related law was
amended or modified. This option is simple and economic. But the disad-
vantage is that generic criminalisation may violate the principle of legality
required by criminal law and it leaves too much room for judicial inter-
pretation.*

A third option adopted by states is to enact specific legislation,
which usually integrates the full list of grave breaches from the treaty into
a stand-alone act or specific part within the domestic law framework and
lays down the range of penalties or redefines the description of conduct
constituting grave breaches. Common law countries usually follow this
approach.'® This approach is very much in line with the principle of le-
gality as every criminal activity and its punishment are clearly defined
and predictable. Some scholars consider that only specific national legis-
lation can satisfy these obligations within different traditions of criminal
law, and the stand-alone code would seem to best meet the principle of
legality and at the same time adequately underlines the exceptional nature
and gravity of grave breaches.'®! But it creates a large workload for states

% ICTY Statute, Art. 10(2)(a), see supra note 32; ICTR Statute, Art. 9(2)(a), see supra note
33.

Knut Dérmann and Robin GeiR3, “The Implementation of Grave Breaches into Domestic
Legal Orders”, in Journal of International Criminal Justice, 2009, vol. 7, no. 4, pp. 708—
10.

ICRC, 2014, p. 33, see supra note 94. For example, Article 9 of the Chinese Criminal Law
(1997) requires that it applies to those crimes provided by international treaties to which
China is a party. See also Dérmann and Geil3, 2009, pp. 711-10, see supra note 98.

100 |CRC, 2014, pp. 33-35, see supra note 94.

01 pgrmann and GeiB, 2009, pp. 708, 717, see supra note 98.
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and may lack the flexibility to accommodate new developments of the
law.

A fourth option for states is a mixture of the two approaches out-
lined above through general criminalisation supplemented by specific
provisions on certain crimes. This option is considered a quite balanced
approach that allows respect for the principle of legality and specificity
without the necessity of enacting a whole new legislation whenever a state
becomes party to a treaty.*®

10.3.4.2. Establishing Universal Jurisdiction and the Obligation Aut
Judicare Aut Dedere

Universal jurisdiction is defined as “criminal jurisdiction based solely on
the nature of the crime, without regard to where the crime was committed,
the nationality of the alleged or convicted perpetrator, the nationality of
the victim, or any other connection to the state exercising such jurisdic-
tion”.** Universal jurisdiction can be a mandatory or permissive provi-
sion of treaty or customary law. The 1949 Geneva Conventions represent
landmarks in the development of international law as the first treaty-based
recognition of universal jurisdiction over war crimes applicable to all
states.'%*

Related articles of the four Geneva Conventions oblige states par-
ties to search for and bring suspects of grave breaches before their own
courts regardless of their nationality,’®® which has been interpreted as a
requirement of universal jurisdiction over grave breaches.'®® Even though
the treaty provisions only provide for the irrelevance of a suspect’s na-
tionality, the irrelevance of the place of commission of the offence can be
implied. Because if it is not the case, it would mean states can only have
jurisdiction over grave breaches allegedly committed on their own territo-
ries, the explicit mention of the irrelevance of nationality will be made

%2 1CRC, 2014, p. 36, see supra note 94.

13 stephen Macedo (ed.), The Princeton Principles on Universal Jurisdiction, Program in
Law and Public Affairs, Princeton University, Princeton, NJ, 2001.

Roger O’Keefe, “The Grave Breaches Regime and Universal Jurisdiction”, in Journal of
International Criminal Justice, 2009, vol. 7, no. 4, pp. 811-10.

Geneva Convention |, Art. 49; Geneva Convention Il, Art. 50; Geneva Convention 11, Art.
129; Convention IV, Art. 146, see supra note 1.

Sandoz et al., 1987, para. 3403, see supra note 28.
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redundant for a state that already can punish any offence occurring in its
own territory regardless of the nationality of the perpetrator. Based on
these observations, it is understandable that the nationality of victims
needs not be mentioned. Finally, it should be emphasised again that the
obligation is imposed on all states parties and not just to those that are
parties to armed conflicts. Thus putting all these factors together, the obli-
gation to exercise criminal jurisdiction imposed by the grave breaches
regime is not dependent on any prescriptive nexus of nationality, territori-
ality, passive personality or the protective principle, and thus those provi-
sions create an obligation to exercise universal criminal jurisdiction over
grave breaches. This interpretation is supported by the travaux prépa-
ratoires and state practice in implementing the Geneva Conventions.*’ In
practice, states should vest their courts with jurisdiction over grave
breaches on the basis of universal jurisdiction and, if the opportunity aris-
es, exercise this jurisdiction by search, investigation and prosecution.'®
As the commentary of the Geneva Conventions indicates, this obligation
implies activities on the states once they are aware that a suspect is pre-
sent in their territory.’® In this regard, states are bound to carry out
search, investigation, pre-trial detention, prosecution and trial.**°

The next provision specifies that states may also, if they prefer, and
in accordance with the provisions of their own legislation, hand such per-
sons over for trial to another high contracting party concerned, provided
such a high contracting party has made a prima facie case. This permis-
sive provision, combined with the mandatory universal jurisdiction, is
known as an obligation aut judicare aut dedere. It can be noted that the
judicare element is separate and independent from the dedere element
under the grave breaches regime, and that states have free choice in adju-
dication or extradition. In this regard, the interest of states of passive per-
sonality (victim states) does not prevail over that of states of active per-
sonality (states of perpetrators). And there is no exception to the principle
of free choice even when the state of custody orders the grave breach.'!

W7 O’Keefe, 2009, pp. 813-15, see supra note 104.
1% bid., pp. 816-17.

109 pictet, 1952, pp. 365-66, see supra note 7. See also Claus Kref3, “Reflections on the ludi-
care Limb of the Grave Breaches Regime”, in Journal of International Criminal Justice,
2009, vol. 7, no. 4, p. 800.

10 KreR, 2009, pp. 800-1, see supra note 109.
1 1pid., pp. 797-99.
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As for the handing over of the accused to an international tribunal, the
Geneva Conventions are not considered to pose any obstacles to it.**? But
a state’s right of free choice under the grave breaches regime might be
qualified by priority competence of an international criminal court pro-
vided by treaties to which the custodial state is a party.**3

10.3.4.3. Procedural Rules and Customary Law

The procedural rules of legislation, trial or extradition and universal juris-
diction are also customary rules. According to customary law, states have
obligations to investigate and prosecute those alleged to have committed
war crimes.’** It is thus a corollary that states need to first put a proper
legislative framework in place. So the obligation of legislation could even
be taken as an integral part of the customary law obligation to repress war
crimes. According to the International Law Commission’s Report, the ob-
ligation aut dedere aut judicare for certain categories of crimes is a duty
not only from a treaty law perspective but also from generally binding
customary norms. It is generally agreed that those categories of crimes
should include serious violations of international humanitarian law such
as war crimes or grave breaches. State practice also supports the custom-
ary law status of this obligation."™> As for universal jurisdiction, it has
long been recognised that states have the right to vest universal jurisdic-
tion over war crimes. But the Geneva Conventions go further to make it
obligatory to vest universal jurisdiction over grave breaches. Based on
existing state practices, especially the universal acceptance of the Geneva
Conventions, the rule of universal jurisdiction over grave breaches also
reflects customary law.'*® Finally, all these procedural rules are not just
technical but fundamental to the “respect for the human person and ele-
mentary considerations of humanity”, the criterion suggested by the Inter-
national Court of Justice for customary international law.*’

112 pictet, 1952, see supra note 7.

13 KreR, 2009, pp. 799-800, see supra note 109.

1% jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian
Law, vol. 1: Rules, Cambridge University Press, Cambridge, 2005, rule 158.

Henckaerts, 2009, pp. 696-98, see supra note 88.
18 Ipid., pp. 698-99.
7 Ipid., p. 693-700.
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10.4.Grave Breaches and War Crimes
under International Criminal Law

War crimes are defined as serious violations of customary or treaty rules
of international humanitarian law which entail, under customary or con-
ventional law, individual criminal responsibility of the person breaching
the rules.**® War crimes have been punished at domestic level probably
since the beginning of criminal law and, moreover, they were the first to
be prosecuted pursuant to international law.*® With the adoption of the
ICC Statute in 1998, we now have the most substantial codifications in
history of war crimes under the international criminal law, which is sup-
posed to reflect customary international law.*?® This section compares the
list of war crimes conducted under Article 8 of the ICC Statute with those
of grave breaches under the Geneva Conventions and Additional Protocol
I, and elaborates on the dynamic relations between international humani-
tarian law and international criminal justice. Article 8 of the ICC Statute
lists war crimes in four categories, two of which, Article 8(2)(a) and
8(2)(b), address war crimes under international armed conflict, while the
other two, Article 8(2)(c) and 8(2)(e), deal with non-international armed
conflict.

10.4.1. War Crimes in International Armed Conflict

10.4.1.1. Grave Breaches of the Geneva Conventions

The first category of war crimes under Article 8(2)(a) comprises “grave
breaches of the Geneva Conventions of 12 August 1949”. This sub-
paragraph integrates the same grave breaches from the Geneva Conven-
tions and thus they are subject to the same conditions and interpretations
for their application. For example, they apply to international armed con-
flict and only concern protected persons as defined in the respective Ge-
neva Conventions.'?!

18 Antonio Cassese, International Criminal Law, Oxford University Press, Oxford, 2003, p.

47,
119 Schabas, 2011, p. 110, see supra note 15.
120 Kirsch, 2003, p. xiii, see supra note 87.

Otto Triffterer (ed.), Commentary on the Rome Statute of the International Criminal
Court, 2nd ed., C.H. Beck, Hart, Nomos, Baden-Baden, 2008, pp. 300-1; Schabas, 2011,
pp. 119-21, see supra note 15.
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The laws of armed conflict “are not static, but by continual adapta-
tion follow the needs of a changing world”.*?? This adaptation has been to
a large part realised through the jurisprudence of tribunals and courts.
Some 45 years after their adoption the grave breaches were first applied
by the ICTY, which adopted a dynamic approach to their interpretation
and application. First, the ICTY’s Appeals Chamber confirmed for the
first time that grave breaches were limited to international armed con-
flict."” However, the ICTY expanded their reach through an extension of
the concept of an “international conflict for the purpose of determining
individual criminal responsibility”.*** The ICTY established an innovative
test of “overall control” to determine the relation between an intervening
foreign state and non-state groups such as armed forces, militias or para-
military units, which may turn a prima facie internal armed conflict into
an international one. As the ICTY stated, the overall control criteria may
be satisfied if the state “has a role in organising, coordinating or planning
the military actions of the military group, in addition to financing, training
and equipping or providing operational support of that group”.'? This
interpretation was hugely significant in its effects of broadening the scope
of application of grave breaches to include situations which might be con-
sidered a civil war and the test has since been followed by the ICTY and
“a new path has been charted for international criminal jurisdictions”.*?
We need to wait to see whether the ICC follows this test, while some
scholars have suggested that it should do so.**

122 International Criminal Tribunal for the former Yugoslavia (‘ICTY"), Prosecutor v. Kuna-
rac et al., Appeals Chamber, Judgment, 1T-96-23 and 1T-96-23/1-A, 12 June 2002, para.
67 (https://www.legal-tools.org/doc/029a09/).

ICTY, Prosecutor v. Dusko Tadi¢ at al., Appeals Chamber, Decision on the Defence Mo-
tion for Interlocutory Appeal on Jurisdiction, 1T-94-1-A, 2 October 1995
(https://www.legal-tools.org/doc/866e17/). However, some scholars are of the opinion that
this confirmation defied recent trends in state practice illustrating a change in customary
international law. See Natalie Wagner, “The Development of the Grave Breaches Regime
and of Individual Criminal Responsibility by the International Criminal Tribunal for the
former Yugoslavia”, in International Review of the Red Cross, 2003, vol. 85, no. 850, p.
358.

Ken Roberts, “The Contribution of the ICTY to the Grave Breaches Regime”, in Journal

of International Criminal Justice, 2009, vol. 7, no. 4, p. 747.

25 1CTY, Prosecutor v. Dusko Tadié, Appeals Chamber, Judgment, 15 July 1999, IT-94-1-A,
para. 137 (https://www.legal-tools.org/doc/8efc3a/).

126 Roberts, 2009, p. 749, see supra note 124.

27 Triffterer, 2008, p. 302, see supra note 121; Dérmann, 2003, p. 24, see supra note 87.
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Second, the ICTY also required that the prosecutor prove the ac-
cused’s knowledge of the facts pertinent to the internationality of the con-
flict,**® which has been absorbed as constituting an element of war crimes
under the ICTY Statute.*® The requirement of the nexus between the al-
leged crimes and the armed conflict was also established by the ICTY and
has been absorbed as constituting an element of “in the context of and
[...] associated with an international armed conflict” for the war crimes
under the ICTY Statute.*®

In addition, the ICTY also expanded the concept of “protected per-
sons” through a purposive interpretation of the scope of protection under
Avrticle 4 of Geneva Convention IV. It argued that Article 4 does not make
its applicability dependent on formal bonds and purely legal relations in-
dicated by nationality. Rather, it hinges on the substantial relations evi-
denced by allegiance and effective and satisfactory diplomatic representa-
tion or protection since Article 4, if interpreted in the light of its object
and purpose, is directed to the protection of civilians to the maximum ex-
tent possible.’® Thus nationals may still have protected person status if
they cannot rely on the protection of the state of which they are citizens
because they belong to national minorities.*** This innovation corresponds
to the realities of modern conflict that are more likely to be interethnic
than between states.*® It also seems to have been accepted by the ICC
since the Elements of Crimes require the perpetrator only to know the fact
that the victim belonged to the adversary party to the conflict, rather than
the nationality of the victim.**

As for the conducts listed as grave breaches, the ICTY has also had
the chance to flesh out some individual grave breaches. For example, the
ICTY brought life to the grave breach of unlawful confinement of a civil-
ian by interpreting the interaction between different articles of Geneva
Convention 1V, such as Articles 5, 42 and 43. Thus the detention or con-
finement of civilians is unlawful either 1) when a civilian has been de-

128 Roberts, 2009, p. 749, see supra note 124.

129 Dormann, 2003, p. 17, see supra note 87.

Roberts, 2009, p. 750-52, see supra note 124; Dérmann, 2003, p.17, see supra note 87.
BL Roberts, 2009, p. 753-54, ibid; Wagner, 2003, p. 360, see supra note 123.

132 gchabas, 2011, p. 121, see supra note 15; Triffterer, 2008, p. 302, see supra note 121.
133 Roberts, 2009, p. 754, see supra note 124; Wagner, 2003, p. 361, see supra note 123.

ICC Statute, Elements of Crimes, Art. 8(2)(a)(i), para. 3, n. 33, see supra note 40; Triffter-
er, 2008, p. 302, see supra note 121.
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tained in contravention of Article 42 of Geneva Convention 1V, that is,
they are detained without reasonable grounds to believe that the security
of the detaining power makes it absolutely necessary, or 2) where the pro-
cedural safeguards required by Article 43 of Geneva Convention IV are
not complied with in respect of detained civilians, even where their initial
detention may have been justified.** It is also suggested that the ICC fol-
low this interpretation.™*®

Another example of the ICTY’s contribution to grave breaches re-
lates to torture. The ICTY has breathed new life into this grave breach.
Taking the definition of torture under the Torture Convention as guidance,
the ICTY developed a definition of torture for the purpose of international
humanitarian law by adjudicating that 1) the prohibited purpose of torture
should not be exhaustive since an “exhaustive categorization would mere-
ly create opportunity for the evasion of the letter of the prohibition”, and
2) the public official requirement found in Article 1 of the Torture Con-
vention is not a requirement under customary international law in relation
to the individual criminal responsibility for torture outside of the frame-
work of the Torture Convention.™*” This development seems to have been
followed by the ICC Statute as well.**®

A conclusion may therefore be drawn that the judicial practice on
war crimes under international criminal law has developed and will con-
tinue to develop the content of the grave breaches contained in the 1949
Geneva Conventions.

10.4.1.2. Other Serious Violations of Customs and Laws of War

The 1907 Hague Regulations and the grave breaches and other prohibito-
ry or protective provisions of Additional Protocol | are the major sources
of the 26 types of conduct that form the second category of war crimes
defined by Article 8(2)(b) of the ICC Statute as “other serious violations
of the laws and customs applicable in international armed conflict within
the established framework of international law”.**® This prompts two

135 Roberts, 2009, p. 759-60, See supra note 124.
36 Triffterer, 2008, p. 321, see supra note 121.
137 Roberts, 2009, p. 754-58, see supra note 124.

138 Triffterer, 2008, p. 306-7, see supra note 121; Dérmann, 2003, pp. 44, 61, see supra note
87.

139 Schabas, 2011, p. 122, see supra note 15; Triffterer, 2008, p. 323, see supra note 121.
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questions: Are there any grave breaches defined by Additional Protocol |
missing from this provision? Are there any new war crimes established on
the basis of other provisions of Additional Protocol I?

Three grave breaches established by Additional Protocol I are clear-
ly missing from this category of war crimes in the ICC Statute: launching
an attack against works or installations containing dangerous forces in the
knowledge that such attack will cause excessive losses to civilians or ci-
vilian objects in Article 85(3)(c); unjustified delay in the repatriation of
prisoners of war or civilians in Article 85(4)(b); and apartheid and other
inhuman and degrading practices in Article 85(4)(c).**

With regard to the practice of apartheid or other inhuman and de-
grading practices, it might amount to war crimes as an outrage on person-
al dignity, as well as humiliating and degrading treatment under Article
8(2)(b)(xxi).*** And it could also be charged as a crime against humanity
under Article 7 of the ICC Statute. But the threshold for the latter charge
is quite high since it requires that the crime be committed as “part of a
widespread or systematic attack directed against a civilian population”.

The grave breach of an attack against works and installations con-
taining dangerous forces could be covered by Article 8(2)(b)(iv) on ex-
cessive incidental damages.**? It is hard to find a similar alternative of-
fence in the ICC Statute for grave breaches of unjustified delay of repatri-
ation of prisoners of war or civilians. It has been argued that this breach
may constitute a war crime under customary international law,** but
would not be subject to the jurisdiction of the ICC. The reason for these
differences may be the less unanimous acceptance of Additional Protocol
I in comparison with the Geneva Conventions and that some states may
have concerns on some of the norms contained by the Protocol.**

War crimes under Article 8(2)(b) that are based on or related to ar-
ticles of Additional Protocol | other than those of grave breaches include:
directing attacks against civilian objects (ii), launching attacks causing
excessive damage to the environment (iv), killing or wounding treacher-

1

'

0 Sandoz, 2009, p. 679, see supra note 5.

1 Henckaerts and Doswald-Beck, 2005, pp. 588-89, see supra note 114.

2 Ibid., p. 590.

% Ibid., p. 588.

* Schabas, 2011, p. 122, see supra note 15; Triffterer, 2008, p. 288, see supra note 121.
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ously (xi), declaring no quarter (xii), using human shields (xxiii), starva-
tion of civilians (xxv), and conscripting or enlisting child soldiers (xxvi).

The war crime of directing attacks against civilian objects is based
on Article 52(1) of Additional Protocol I, which provides that “civilian
objects shall not be the object of attack or reprisals”. This war crime is
also considered a reflection of customary law.** The definitions of civil-
ian objects and military objectives in Article 52 are also the same under
customary law. It is argued that the customary status of reprisal against
civilian objects is not firmly established. Thus reprisal against civilians
remains a treaty prohibition binding only states parties.*°

The war crime of treacherous killing or wounding is based on Arti-
cle 23 of the Hague Regulations and is linked to Article 37 of Additional
Protocol I, which defines perfidy. The elements of this war crime make it
clear that it should be understood as prohibiting the killing or wounding
an adversary by resort to perfidy defined by Article 37 of Additional Pro-
tocol 1.**" This crime is also a customary crime.'*® On the other hand, per-
fidious use of the distinctive emblems is a grave breach under Article
85(3)(f) of Additional Protocol I.

The war crime of declaring no quarter is based on Article 23(d) of
the Hague Regulations and is linked to Article 40 of Additional Protocol
I, which prohibits ordering “that there shall be no survivors, to threaten an
adversary therewith or to conduct hostilities on this basis”. The elements
for this crime indicate that it covers both the declaration and the order of
no quarter. But it is not clear whether a threat of no quarter is also cov-
ered. There was some opposition to including “to conduct hostilities on
the basis of no quarter” into this crime during negotiations over the 1ICC
Statute. Article 40 of Additional Protocol I is considered to reflect cus-
tomary rules but the related war crime is just “declaring that no quarter
will be given”.*® However, this restrictive view will not overly limit the
ICC’s jurisdiction since the conduct of hostilities on the basis of no quar-
ter may amount to a war crime of killing persons hors de combat.**

1

'S

° Henckaerts and Doswald—Beck, 2005, p. 581, see supra note 114.

® Triffterer, 2008, pp. 329-30, see supra note 121.

" Ibid., p. 384-85.

® Henckaerts and Doswald-Beck, 2005, p. 575, see supra note 114.
S Ipid., pp. 161, 575.

150 Triffterer, 2008, pp. 392-93, see supra note 121.
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The war crime of using human shields is based on Article 51(7) of
Additional Protocol I, which prohibits the use of civilians to shield points,
areas or military objectives. Articles 23 and 28 of Geneva Convention 1V
and Article 12 of Additional Protocol | prohibit the use of prisoners of
war and medical units for the same purpose. This prohibition and its vio-
lation as a war crime are considered customary law.® According to the
elements of the crime, the use of human shields implies positive action
from the party to take advantage of the location of the protected persons
or an intentional co-location of military objectives and protected persons
to shield military objectives or operations.*** This prompts the question of
“voluntary human shields”, namely persons who have freely chosen to
place themselves near military objectives in the hope that their presence
will delay or prevent an attack.™® In this regard, it should be made clear
that there is no ‘use’ in voluntary human shields from the party, thus no
charge could be raised under this provision. It is further argued that volun-
tary shield civilians maintain their civilian status since their action does
not amount to direct participation in hostilities, and thus they are still pro-
tected from direct attack.™* However, due to the voluntary nature of tak-
ing the risk of being close to a military objective, to the conflict, the
threshold of incident damages of the proportionality test may be en-
hanced.'>

The war crime of starvation of civilians is based on Article 54 of
Additional Protocol I, which prohibits use of “starvation of civilians as a
method of warfare” and “to attack, destroy, remove or render useless ob-
jects indispensable to the survival of the civilian population”. The last part
of the crime of “impeding relief supplies” is based on Articles of 23, 55
and 59 of Geneva Convention IV. This provision was considered a new
rule at the time of the adoption of Additional Protocol I but since then has
been made customary rule through state practice.**® And conduct under

1 Henckaerts and Doswald-Beck, 2005, pp. 337, 584, see supra note 114.
152 bid., p. 340; Triffterer, 2008, p. 454, see supra note 121.
185 Triffterer, 2008, p. 455, see supra note 121.

4 Nils Melzer, Interpretive Guidance on the Notion of Direct Participation in Hostilities
under International Humanitarian Law, International Committee of the Red Cross, Gene-
va, 2009, pp. 56-57.

5 Ibid., p. 57; Triffterer, 2008, p. 456, see supra note 121.
% Henckaerts and Doswald-Beck, 2005, p. 581, see supra note 114.
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this crime may constitute other war crimes, such as an attack against civil-
ian objects, destruction of objects of the adversary and so on.*’

The war crime of conscripting or enlisting child soldiers or using
children under the age of 15 to participate actively in hostilities is based
on Article 77(2) of Additional Protocol I, which provides that “the Parties
to the conflict shall take all feasible measures in order that children who
have not attained the age of fifteen years do not take a direct part in hostil-
ities and, in particular, they shall refrain from recruiting them into their
armed forces”. The wording “participate actively” is considered broader
than “take direct part in” since the former covers the latter as well as other
active participation in military activities linked to combat.'® The terms
‘conscription” and ‘enlist’ were used to replace recruitment as some states
have concerns that recruitment might include recruitment campaigns ad-
dressed to children under the age of 15, and the adjective “national” was
added to “armed forces” in order to meet the concerns of several Arab
states that feared the term might cover young Palestinians joining the inti-
fada revolt."™ This crime is considered a customary crime as well.**

Finally, for conduct under Article 85(3) to amount to grave breach-
es they must cause death or serious injury to body or health. This is not
the case for war crimes under the ICC Statute except Article 8(2)(b)(x).

10.4.1.3. Mode of Liability

The grave breaches regime under the Geneva Conventions limits individ-
ual criminal responsibility to the author of the crime and to persons who
ordered the crime. Other forms of responsibility were left to the judge
who would apply national law. However, customary international hu-
manitarian law has evolved since then and it is now generally recognised
that individuals are not only criminally responsible for committing or or-
dering a grave breach or serious violation of humanitarian law but also for
assisting in, facilitating or aiding or abetting, planning or instigating such
crimes,*®* which is codified in Article 25 of the ICC Statute.

1
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" Triffterer, 2008, pp. 470-71, see supra note 121.

® Ibid., p. 471.

° Ipid., p. 473; Schabas, 2011, p. 122, see supra note 15.

° Henckaerts and Doswald-Beck, 2005, p. 580, see supra note 114.
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10.4.2. War Crimes in Non-International Armed Conflicts

As already noted, there is no grave breaches regime under treaty law for
armed conflict not of an international nature. There is only one provision
in the 1949 Geneva Conventions, known as common Article 3, which re-
fers to non-international armed conflict. Additional Protocol 1l to the Ge-
neva Conventions expanded common Article 3 but does not extend the
grave breaches regime to serious violations of its provisions.'®* Thus dur-
ing the negotiation of the ICC Statute, the inclusion of war crimes for
non-international armed conflict was difficult to achieve. But given the
fact that armed conflict of a non-international character is more frequent
today and that it is difficult to prove the international nature of much
armed conflict, it became mandatory for most delegations that at least
somelegcts should constitute war crimes in non-international armed con-
flict.

In the final analysis, the ICC Statute classified war crimes in non-
international armed conflict into two categories, namely serious violation
of common Article 3 of the Geneva Conventions in Article 8(2)(c) and
other serious violations of the laws and customs applicable in armed con-
flict not of an international character in Article 8(2)(f).

10.4.2.1. Serious Violations of Common Article 3 of the Geneva Con-
ventions

The International Court of Justice considered common Article 3 as a min-
imum yardstick in cases of civil strife.®* The ICTY and ICTR also explic-
itly confirmed that under customary international law violations of com-
mon Article 3 entail individual criminal responsibility. Other international
or rr116i2<ed tribunals and some domestic legislation have also followed
suit.

As the chapeau of Article 8(2)(c) indicates, its war crimes address
“serious violations of Common Article 3”. It is considered that any viola-
tion of the provisions always constitutes serious violations and would thus

1

[

2 Schabas, 2011, p. 131, see supra note 15.
S Triffterer, 2008, p. 476, see supra note 121.

* International Court of Justice, Nicaragua v. United States of America, 27 June 1986, ICJ
Report 14.
° Triffterer, 2008, pp. 485-86, see supra note 121; Schabas, 2011, p. 132, see supra note 15.
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fall into the material jurisdiction of this paragraph.'®® As for persons pro-
tected under this provision, Article 8(2)(c) simply reiterates the groups of
individuals mentioned in common Article 3, namely “persons taking no
active part in hostilities, including members of armed forces who have
laid down their arms and those placed hors de combat by sickness,
wounds, detention or any other cause”.*’ It should be noted that the list
following the word “including” is not exhaustive. According to the Ele-
ments of Crimes, it refers to person or persons who were either hors de
combat, or were civilians, medical personnel or religious personnel taking
no active part in the hostilities. The notion of “taking no active part in the
hostilities” is considered to have the same meaning as that of not “taking
direct part in hostilities”.**® The notion “namely” used in the chapeau in-
dicates that the list of acts in (i)—(iv) is exhaustive, and thus a serious vio-
lation of other paragraphs of common Article 3 is not a crime under the
ICC Statute.’®® The punishable acts under this provision include murder,
mutilation, cruel treatment and torture, outrages upon personal dignity,
taking hostages and summary executions. They represent a common de-
nominator of core human rights.*”

10.4.2.2. Other Serious Violations of the Laws and Customs Applica-
ble in Armed Conflict not of an International Character, Ar-
ticle 8(2)(e)

The crimes under Article 8(2)(e) of the ICC Statute are largely based on
Additional Protocol Il or borrowed from those provisions for international
armed conflict. It addresses the war crimes of attacking civilians: 1) at-
tacking objects or persons using the distinctive emblems; 2) attacking per-
sonnel or objects involved in humanitarian assistance or peacekeeping
mission; 3) attacking protected objects; 4) pillaging; 5) rape, sexual slav-
ery, enforced prostitute, forced pregnancy, enforced sterilisation and sex-
ual violence; 6) using, conscripting and enlisting children; 7) displacing
civilians; 8) treacherously killing or wounding; 9) denying quarter; 10)
mutilation, medical or scientific experiments; 11) destroying or seizing

1
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S Triffterer, 2008, pp. 486, see supra note 121.

" bid., p. 487.

® Ibid., p. 488.

199 Ipid.
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the enemy’s property; 12) employing poison or poisoned weapons; 13)
employing prohibited gases, liquid, material or devices; 14) employing
prohibited bullets. The wording and elements of most of the above crimes
are similar to those related provisions of Article 8(2)(b) for international
armed conflicts with some minor changes due to the specificities of non-
international armed conflicts. But the following differences are worth not-
ing.

The war crime of attacking civilians under Article 8(2)(e)(i) is
based on Article 13(2) of Additional Protocol Il and it has the same word-
ing and elements as Article 8(2)(b)(i) for international armed conflict.*™* It
should be noted that unlike war crimes under international armed con-
flicts, attacks against civilian objects are not classified as war crimes un-
der this section. The reason is that Additional Protocol 11 does not have a
provision prohibiting attacks against civilian objects, and thus prohibition
of atl'[Yazcks against civilian objects would not be considered a customary
rule.

Even though the wording of Article 8(2)(e)(vi) of sexual or gender
crimes is largely identical to that of Article 8(2)(b)(xxii), the former high-
lights its basis in common Article 3 while the latter in the grave breaches
of the Geneva Conventions. This difference is quite understandable due to
distinct rules applicable to international armed conflict and non-
international armed conflict. Also given the specificities of internal armed
conflict, the war crime of using child soldiers applies to all armed forces
rather than just national armed forces."

10.5.Conclusion

In the wake of the Second World War states established a grave breaches
regime in the 1949 Geneva Conventions that signalled a veritable revolu-
tion for the concept of war crimes. Although war crimes were prosecuted
and punished at Nuremberg and before, the grave breaches regime was
the first treaty codifying war crimes. It represented a determination that

1 In this regard, in non-international armed conflicts, besides members of state armed forces,

only those civilians who do not take direct part in hostilities are taken to be civilians for
the purpose of conduct of hostilities. Melzer, 2009, pp. 31-36, see supra note 154.
Triffterer, 2008, pp. 494, see supra note 121. But the ICRC’s Customary Study argues that
this prohibition constitutes a customary rule.

% Ipid., pp. 495-96.
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from then on war criminals should be sought everywhere, called to an-
swer to national courts and punished in accordance with pre-existing
|aW.174

However, after its inception more than 60 years ago, the grave
breaches regime remained, for most of the time, totally inoperative. The
reasons for this are partly technical, born of the legal complexities and
uncertainties in the regime, which only furnishes keywords to designate a
criminal act, thereby leaving a range of indispensable criminal concepts
under a cloud of obscurity. But the more substantial reason for its non-
operation lies in international politics and the hard facts of military situa-
tions. The fear on the part of states of retribution against nationals de-
tained by adversaries prevented them from prosecuting enemies in their
custody for war crimes, and the universal jurisdiction vested on third
states was generally subject to allegiances to competing superpowers.'’

With the end of Cold War, the international community breathed
life into the grave breaches regime through various international criminal
courts and tribunals, which also stimulated domestic legislation on war
crimes. Not only have these tribunals clarified the concepts of grave
breaches but they also developed convincing solutions for textual limita-
tion of them, such as the concept of international armed conflict and pro-
tected persons. What is more, those tribunals confirmed and developed
war crimes for non-international armed conflicts on the basis of common
Article 3 of the Geneva Conventions and Additional Protocol Il, thus fix-
ing the most serious deficiency of the regime, which limited its applica-
tion only to international armed conflicts.’®

Today, the grave breaches have been embedded within international
criminal law as indicated by the ICC Statute, but as a separate category of
war crimes from those violations of laws and customs of war, even though
the latter were practically all covered in the Geneva Conventions and Ad-
ditional Protocol I. This segregation stems from the historical tendency of
states in the development of war crimes to simply add layer upon layer of
new law without repealing earlier overlapping or redundant equivalents.

1% james G. Stewart, “The Future of the Grave Breaches Regime”, in Journal of International
Criminal Justice, 2009, vol. 7, no. 4, p. 856

5 Ipid., pp. 856-57.

176 bid., p. 859; see also Dieter Fleck, “Shortcomings of the Grave Breaches Regime”, in
Journal of International Criminal Justice, 2009, vol. 7, no. 4, pp. 833-54.
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But this division between grave breaches and other war crimes might lead
to a dramatic decline in the use of grave breaches due to its complex tech-
nicalities and political sensitivities in proving an internationalised armed
conflict. Thus other war crimes are perceived as better alternatives.*’’

Can the grave breaches regime still maintain its autonomous status
compared with other war crimes? Even though grave breaches share a lot
of commonalities with other war crimes under international criminal law
with regard to types of armed conflict, acts and omissions and personal
scope (types of perpetrators), and the latter further completes the former
with mens rea and modes of liabilities,"’® a total abandonment of the
grave breaches regime seems both undesirable and improbable. First, as
shown above, certain grave breaches have no equivalent in other catego-
ries of war crimes. Second, even though a perceived threat to state sover-
eignty that the ICC might take over its criminal cases has motivated states
to enact war crimes legislation according to the ICC Statute, the fact that
significantly fewer states are party to the ICC than to the Geneva Conven-
tions and Additional Protocol | actually prevents the grave breaches re-
gime from being redundant.’”® Finally, the procedural obligations of legis-
lation, search and investigation and, more importantly, the mandatory
universal jurisdiction provided by treaty law have given the grave breach-
es regime a unique character to sustain its usefulness as a domestic tool
against impunity for war crimes.

For all these reasons, the grave breaches regime seems destined to
endure, but as part of an increasingly complex mosaic of law governing
war crimes.*® The laws of armed conflict “are not static, but by continual
adaptation follow the needs of a changing world”. We could positively
anticipate that war crimes will be further clarified and unified by the ju-
risprudence of international tribunals, especially that of the ICC, in the
future. This could reinforce the grave breaches regime.

Y7 Stewart, 2009, pp. 860—63, see supra note 174.
18 Oberg, 2009, pp. 170-78, see supra note 27.

1% As of 16 March 2015, the Geneva Conventions have 196 states parties; Additional Proto-
col I has 174; and the ICC Statute has 123. See also ibid., p. 180.

Stewart, 2009, p. 870, see supra note 174.
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