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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA  (the
"Tribunal®),

SITTING as Trial Chamber Il of the Tribunal, composed afgkiWilliam H. Sekule,
Presiding, Judge Winston C. Matanzima Maqutu aniddWrlette Ramaroson (the
"Chamber");

BEING SEIZED, pursuant to Rule 73 of the Rules, of:

(i)  The "Prosecutor’s Extremely Urgent Motifam an Investigation of Contempt of
the Tribunal” filed on 14 June 2001;

(i)  The "Réponse de Elie Ndayambaje & la Regjdu Procureur en extréme urgence
demandant une enquéte pour outrage au Tribunadf' éih 20 June 2001,

(i)  The "Réponses de Sylvain Nsabimana adgu€te en extréme urgence formulée
le 14 juin 2001 par le Procureur « aux fins d’'unguete pour outrage au Tribunal »"
filed on 20 June 2001 ;

(iv) The "Réponse a la Requéte en extréme gegdn Procureur pour une enquéte sur
un outrage au Tribunal” filed on 20 June 2001 byrael for Nteziryayo;

(v) The "Réponse a la Requéte en extréme ueggmérocureur aux fins d'une
enguéte pour outrage au Tribunal” filed on 20 RO®@L by Counsel for Nyiramasuhuko;

(vi) The "Response to Prosecutor’s Extremelgduit Motion for an Investigation of
Contempt of the Tribunal” filed on 20 June 20010munsel for Ntahobali;
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(vii) The "Réponse a la Requéte du Procurewsxé@me urgence demandant une
enquéte pour outrage au Tribunal” filed on 20 ROEL by Counsel for Kanyabashi;

(viii) The "Prosecutor’s Reply to the Defence Basses to the Prosecutor’'s Extremely
Urgent Motion for an Investigation of Contempt bétTribunal” filed on 22 June 2001;

HAVING HEARD the Parties on 25 June 2001;

CONSIDERING the Statute, the Rules of Procedure and Evidentwgeofribunal (the
"Statute" and the "Rules") as well as the Coderofd®sional Conduct for Defence
Counsel of the Tribunal (the "Code of Conduct"ytwalarly Rules 46, 54, 73, 77 of the
Rules and Article 9(3)(c)(ii) of the Code of Contiuc

HAVING DELIBERATED,

1. The Chamber has reviewed and decided upoissues arising from the Parties’
submissions in the following order: (a) the Prosecs Request for investigations on
allegations of contempt; (b) the Prosecutor’s regife harmonisation of the witness
protection measures in force in the ‘Butare’ Cag&sthe Prosecutor’s allegations of a
conflict of interests; (d) the Defence requestsstamctions against the Prosecution’s
alleged misconduct in bringing the allegations @ftempt.

(&) The Prosecutor’'s Request for InvestigationsroAllegations of Contempt

2.  The Prosecutor alleges that, following ldisares in respect of several of her actual
or potential witnesses, on or about 1 to 6 Jund 20@he Butargréfecture four

members of the Defence team for Accused Kanyalaggitoached four Prosecution
witnesses, at least two of whom will or could b#ezhto testify in the Butare
proceedings, and attempted to "mak[e] them chamge iind not to testify for the
Prosecution”. Among these four persons were "Bouhmehio appeared to be the leader
of the Defence team; a "white man", the allegedisdaw of Accused Kanyabashi, who,
together with the said Boubou, falsely presenteasklf as a Tribunal investigator; and
an interpreter identified, by a witness to whompkseudonym RO was given, as a
Rwandan national, former member of theerahamweand neighbour of Kanyabashi’'s
wife, named Joseph Biroto Nzabirinda. Furthermthre Prosecutor contends that, on
another day, on or about 1 to 6 June 2001, thelelience representatives falsely
represented themselves as Tribunal investigatdisetauthorities of the Ngoma
Commune Office in the sajtefecture These individuals allegedly told the said
Commune authorities that the Prefect had given ghemmission to verify information in

a file, which was accordingly released to them. Oinne Defence representatives
thereupon allegedly tried to steal a document filoenCommune Office referring to the
particulars of a Prosecution witness. He was, hewduarced to return the said document
to these authorities, who had seen him take it.
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3.  According to the Prosecution, these actswantto Misconduct of Counsel pursuant
to Rules 46 of the Rules and Contempt of the Trabparsuant to Rule 77(C) of the
Rules for having:

() Knowingly and falsely presented themselethird parties as ‘ICTR investigators’,
without specifying that they were not acting ond&ébf the Office of the Prosecutor, and
with the intention of using such authority and astznt on the said third parties;

(i) Intimidated witnesses; and,
(i) Attempted to tamper with evidence.

4. The Chamber agrees with the Prosecutoiiriliastigations in respect of such
conduct could fall within the ambit of Rule 54 bktRules, according to which "[a]t the
request of either party @roprio moty a Judge or a Trial Chamber may issue such
orders, summonses, subpoenas, warrants and trandés as may be necessary for the
purposes of an investigation or for the preparatiooonduct of the trial”, notably in light
of the fundamental necessity to protect the safatysecurity of witnesses.

5.  However, the Chamber bears in mind theityra¥ such allegations and the fact
that, should the Chamber decide to proceed witliPtbeecutor’s request for
investigations on these issues, a trial would conuaevithin the trial, at the conclusion
of which these allegations could result, if proveotably, in a verdict of Contempt of the
Tribunal and in the imposition of "a fine (...) otexm of imprisonment (...)", pursuant
to Rule 77(C) of the Rules.

6.  For this reason, and bearing in mind thiegple of the presumption of innocence,
any allegations of contempt are to be handled dut care. Consequently, the
Prosecution is to justify its request for investigas byprima faciesatisfying the Trial
Chamber that there are reasonable grounds to belat contemptuous conduct may
have taken place, which may be attributable taatleged contemnor.

7. The Chamber notes in this regard thatelj@irement oprima facieproof of
allegations of contempt is supported by Decisiard dJudgements rendered in this matter
by the International Criminal Tribunal for the foemYugoslavia $eenotably the
"Scheduling Order in the Matter of Allegations agiAccused Milan Simic and his
Counsel", The Prosecutor v. Blagoje Simial, 7 July 1999, in which the ICTY Trial
Chamber dismissed allegations of contempt madédtosecutor against Counsel
Pantelic, prior to his being "called upon (...) tepend to the allegations" and prior to
the appearance of any witnesses, on the grounti4ttdaes not have good reason to
believe that Mr. Igor Pantelic may be in contemfhe International Tribunal'See also
the "Judgment on Appeal by Anto Nobilo Against kirgdof Contempt”, The Prosecutor
v. Zlatko Aleksovski, Case No. IT-95-14/1, 30 Ma&02 (the "Aleksovski Appeal
Judgment on Contempt"), where, at para. 56, theeAlspChamber dwells on "the danger
of a Chamber [actingroprio moty being both the prosecutor and the judge in r@hetd

a charge of contempt, and the possibility in suchse that the ordinary procedures and
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protections for the parties are overlooked", them&affirming the need, when
allegations of contempt are raised, "to proceejdjvay of an indictment, with the
prosecution bearing the onus of establishing tlaegeh (our emphasis)).

8.  With respect to the present allegations,Ghamber notes:

() That they lack precision, notably: (1) irspect of the persons allegedly contacted by
the Defence representatives and of their beinges#es or not to be called during the
joint trial by the Prosecutor, save for Witness ®lb is included in the Prosecutor’s list
of witnesses filed on 30 April 2001, (2) in respethow many and which of the 4
witnesses contacted were supposedly intimidatgdn (@spect of the relevant dates

when such conduct allegedly took place; (4) in eespf the identity and actual status of
the individuals having contacted the said persons.

The Chamber particularly notes in this regard thatProsecutor does not "formulat[e] at
[this] early stage the nature of the charge withghecision expected of an indictment”,
as expected for allegations of contentped the Aleksovski Appeal Judgment on
Contempt, para. 56);

(i) That, further, to support her allegatiortsg fProsecutor adduces only hearsay
evidence, in the form of an Interoffice Memoranddated 6 June 2001 signed by an
Associate Investigator of the Office of the Progecthe "OTP"), and double-hearsay
evidence, in the form of an affidavit from a Coaratior of the OTP, which affidavit
relies upon the information contained in the ab@ferenced Memorandum of 6 June
2001;

The Chamber particularly notes that neither havaers\gtatements emanating from the
witnesses who were allegedly approached been pedduaor any official statement
emanating from the authorities of the Ngoma Comnt@fiiee referring to the
allegations of tampering with evidence held in tlzechives.

(ii) That, lastly, the Prosecutor’s withdrawad,her Reply to the Defence Responses, of
the accusations against Joseph Biroto Nzabirindsgraber of the Defence for Accused
Nsabimana, who was singled out, notably as beirfigrfaer member of the

Interahamwg, on the sole ground that "[s]ince the filing artExtremely Urgent

Motion, she has new information that there wasraor §with respect to the latter]",
without elaborating on the nature of this erroit®iscope, casts substantial doubt on the
overall reliability of the allegations made.

9.  For these reasons, the Chamber is nofisdtibat the contemptuous conduct
alleged may have taken place, and/or may be atitxbtio the Defence teams concerned,
S0 as to justify an order for investigations. Thesecutor’'s request in this regard, at
para. 30(B) of her Motion, is therefore dismissed.

10. Having reached this conclusion on the bastee@tubmissions and evidence thereof
submitted by the Prosecutor, the Chamber has sottesl to assessing the counter-
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evidence produced by Counsel for Kanyabashi, wiviat not substantially controverted
by the Prosecutor in her written and oral replieshe form of:

(i) Two affidavits, one from Lawrence Morgany@stigator of the Defence team for
Kanyabashi, the other from his wife Marie-Josée rdana, attesting to the fact that the
former was not in Rwanda during the period whenalteged events took place and, in
any event, was not a member of the Defence teaikdnyabashi at the said period; and

(i) An Interoffice Memorandum of the Safety & &eity Section of the Tribunal in
Kigali and a waiver signed on 25 May 2001 by MruBou Diabira, pertaining to the
latter's mission and presence in Kigali at the timh¢éhe events alleged by the Prosecutor
to have been committed in the Butaréfecture

11. For the same reasons, the following furthay@rs for orders pertaining to the
Prosecution’s allegations of contempt are dismissed

(i) "[T]hat the Registrar investigate and (...Rg¢aaction under Rule 46(D), if
appropriate” (para. 30(C) of her Motion), "for iinemediate surrender to the Tribunal of
the passport and other travel documents in theegeg® of persons investigated pending
investigation" (para. 30(D) of her Motion);

(i) "[T]hat each member of the Defence team ahiabashi, and persons in the employ
of the Defence, submit sworn affidavits in this tegtan[d] in particular about all of the
allegations above, including whether or not anyesentation was made as to being an
official staff member of the Tribunal (...)" (parad(&) of her Motion);

(iif) That any persons found guilty of contempttee Tribunal be sentenced under Rule
77(C) of the Rules (para. 30(G) of her Motion);

(iv) That sanctions be imposed against any persngaged in misconduct (para. 30(H)
of her Motion);

(v) That any such persons be immediately remdneed the Defence teams concerned
(para. 30(l) of her Motion);

(vi) "[T]hat any person removed return all matksia his or her possession related to
the Tribunal to the Trial Chamber for appropriastitution” (para. 30(J) of her Motion);
and, finally,

(vii) That "the Registrar (...) advise the approfgiauthorities in Rwanda that they
should insist on inspecting the official Tribundéntification bearing a staff member's
title before any contact” (para. 30 M of her Modi@ane hereby dismissed.

12. This being said, the Chamber, recalling tlavity of allegations of contempt,
especially in respect of witnesses, wishes to $tatte should any such allegations be
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brought in the future by a party, this must be doné¢he basis of properly prepared and
substantiated submissions.

(b) The Prosecutor’s Request for Harmonisation ofthe Witness Protection
Measures in Force in the ‘Butare’ Cases

13. Inlight of the allegations of contempt reéetto above, the Prosecutor further
requests the Chamber to add the following ordénéqorotective measures currently in
force for her witnesses in the Kanyabashi and Naogge cases: "that the Accused,
Defence Counsel, member of the Defence team, ootlngy person in the employ of the
Defence, shall make a written request, on reasenaiilce to the Prosecutor, to the Trial
Chamber to contact any potential prosecution wemgsany relative of such person. The
Trial Chamber, with consent of such person, maptgaa interview of such person by
the Defence and the Registry shall make contacuaddrtake arranging such interview"
(para. 30(A) of her Motion). This, she submits, Ydomarmonise the Kanyabashi
Decision of 6 March 1997 and the Ndayambaje Degisiol1 March 1997 with the
other prosecution witness protection orders indarcthe ‘Butare’ cases, regarding
Accused Nyiramasuhuko, Ntahobali, Nsabimana andifyeyo.

14. As contended by Counsel for Kanyabashi, tlsdtiutor has not justified this
request in view of the unclear and unproven aliegatof intimidation of witnesses by
members of the Defence for Accused Kanyabashi.hdgee they proven any such
allegation with respect to Accused Ndayambaje, ishmt even alluded to in the
Prosecutor’s allegations, as pointed out by CouiaséNldayambaje.

15. However, the Prosecutor has thus drawn thenGgs attention to discrepancies
between the protection measures granted in resp#oe Prosecutor witnesses in the
present proceedings, with respect to the conditionghich contacts of the Defence with
the said witnesses are subject. The Chamber funthtes in this respect that similar
discrepancies are found in the corresponding oidesce with respect to the Defence
witnesses.

16. The Chamber notes that a harmonization inrsgect would affect some of the
Parties in the present proceedings. Indeed:

(i) On the one hand, should the orders for veisngrotection measures rendered in all
the present cases be harmonised in line with theysgered in the Nyiramasuhuko,
Ntahobali, Nsabimana and Nteziryayo cases, theridefef Accused Kanyabashi and
Ndayambaje would be in a less favorable positidi wéspect to preparation of their
casesCounsel for Kanyabashi and Ndayamabaje indeed subatisuch an order would
impede their work;

(i) On the other hand, should the conditionsdontacts with Defence witnesses be

harmonised in line with those more stringent prisd@cmeasures which are presently
applicable to prosecution witnesses or to thosetteér Accused in the present
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proceedings, the Prosecutor would likewise belesa favorable position than under
some of the protective orders currently in force.

17. However, it is the view of the Chamber thathsprejudice, if any, would not be
substantial and, in any event, would be balancetthéyollowing factors:

(i) The fundamental principle of the equalityawins between the Parties and the
Prosecutor could be at stake, should the Defenseraé Accused in the instant
proceedings (namely, Nyiramasuhuko, Ntahobali, Msaba and Nteziryayo) continue
to be under more restrictive orders with respecbttacts with the Prosecutor’s
witnesses. Such a situation could possibly havedaerse effect on the Accused
Nyiramasuhuko, Ntahobali, Nsabimana and Nteziryswyespective preparation of their
cases, as opposed to that of Accused KanyabasiNdayghmbaje;

The Chamber recalls in this regard ttthe Accused should be put in the same position,
one with respect to the other, in view of theipesive preparation [of their cases] in
these joint proceedings” ("Decision on the Fulldasure of the Identity and Unredacted
Statements of the Protected Witnesses", The PrugecuButare’, 8 June 2001,

para. 20).

(i) The same principle could also be at stakeusd the Prosecution continue to be in a
position where he could contact the witnesses ttalled by the Defence of some of the
Accused under less stringent conditions than tirofarce for the witnesses to be called
by other Accused. For instance, at present, thedetdion needs to request leave from
the Chamber or a Judge thereof prior to contacibgfence witness to appear on behalf,
notably, of Accused Nyiramasuhuko, Ntahobali andimana, whereas it needs only to
make such a request to Counsel for Nsabimana, glitouish to contact any of their
witnesses;

(i) A harmonisation along the lines of the mae@mprehensive orders in force in the
present proceedings would warrant an equal levptatection to all the withesses to be
called by all the Parties. For instance, at presmnmttacts between the Prosecution and
Accused Nsabimana’s and Ndayamabaje’s witnessesavenoelow 18 years of age are
not subject to the consent of a concerned membiabivitness’s family or his or her
parents or guardian as opposed to the witnessesdalled by the Prosecutor or by other
Accused,

18. The Prosecutor’s request for harmonisationd#ius granted, in the interests of
justice, for the above reasons, the Chamber wilfely on the Prosecutor’s submission
in this regard, based on Reports by the Witnessvaetdn Support Section of the
Tribunal, according to which the Kanyabashi and yéalabaje Decisions on protective
measures for victims and witnesses of 6 and 11 IMa887 do not adequately address
the present situation in Butare, Rwanda, and tfetysand security of the Prosecution
witnesses from that area, as opposed to the moeatrand more restrictive measures
applicable to the other Accused in these joint pealings.
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19. So as to properly harmonise all the relevade® rendered in the present
proceedings in respect of contacts with anothetyRBawritnesses, the Chamber will not
retain the formulation suggested by the Prosecutitich in any case differs from all
the orders rendered in these proceedings with cespeontacts with its witnesses, and
decidegproprio motuthat the Order applicable to all the protectedhesses in these
proceedings shall read as follows:

"[THE TRIBUNAL HEREBY ORDERS] That contact or communication with either
prosecution or Defence protected victims or witeessr their close family members,
that is to say, the witness's father, mother, sp@)snd children, is subject to a written
request to the Trial Chamber or a Judge thereofeasonable notice to either the
Prosecution or the concerned Defense. If leaveaistgd, and with the consent of the
concerned protected person or his or her parergsardian if that person is under the
age of 18, the party on behalf of which the victinthe witness would testify at trial
shall undertake the necessary arrangements tddseisuch contact.”

(c) The Prosecutor’s Allegations of a Conflict ofnterests

20. The Prosecutor contends that one of the fafemxe team members alleged to have
been in contempt is Kanyabashi’s son-in-law. Acoagdo her, such a personal
relationship between a member of his Defence taadritee Accused may give rise to a
conflict of interest, pursuant to Article 9(3)(c)(©f the Code of Conduct, according to
which "(...) the Counsel’s professional judgemenbehalf of the client will be, or may
reasonably be expected to be, adversely affectéd hyhe Counsel's own (...) personal
interests (...)". The Prosecutor asserts that tisene iadvisement of the Accused or
written waiver of a conflict of interest.

21. The Chamber notes in this respect that siaeerénce Morgan, according to his
affidavit produced by Counsel for Kanyabashi, diearentioned on his application form
the fact that he was married to Marie-Josée Uwimdaaghter of Joseph Kanyabashi,
such a personal relationship must not have beesidened by the Registrar of the
Tribunal as giving riseper se to a conflict of interest.

22. Whatever the case may be, the Chamber naekdivrence Morgan solemnly
declares in the said affidavit that he was a Dedeneestigator for Kanyabashi for the
sole period of 6 December 2000 to 5 March 2001thatlhis assignment as a member of
the Defence for the Accused ended on 6 March 2Bite any possible conflict of
interests thereafter ceased to exist, the Chandyeesl the corresponding Prosecutor’s
prayers for the following orders:

(i)  "[T]hat each member of the Defence tearKafiyabashi, and persons in the
employ of the Defence, submit sworn affidavitshistmatter, an in particular about all of
the allegations above, including whether or not mpyresentation was made as to being
an official staff member of the Tribunal and/orrgthe son-in-law of Kanyabashi"
(para. 30(E) of her Motion);
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(i)  "[T]hat each member of the Defence tedrKanyabashi, and persons in the
employ of the Defence, submit sworn affidavits tiest to the fact that any member of
the Defence team is or is not in any way relatecduding by marriage, to Kanyabashi”
(para. 30(F) of her Motion);

(i) "[F]or an affidavit of advisement of clie of potential conflict of interest if any
member of the Defence team, or person in the engdltlye Defence, is in any way
related, including by marriage, to Kanyabashi" §&O0(K) of her Motion);

(iv)  "[l]f appropriate, that Kanyabashi subrtotthe Trial Chamber a statement that he
was advised by Counsel as to a potential conffiatiterest and written waiver of any
potential conflict of interest, if a member of thefence team or person in the employ of
the Defence, is in any way related to Kanyabasbkluding by marriage" (para. 30(L) of
her Motion).

23. The Chamber further notes that these mattensl e addressed administratively by
the Registry.

(d) The Defence Requests for Sanctions againsetRProsecutor’s Counsel Alleged
Misconduct

24. Counsel for most Accused in the instant procegs object to the Prosecutor’s
"careless" conduct in the matter, in that:

(i) The principle of presumption of innocenceswgolated: Counsel for Kanyabashi
and Nsabimana object to the substantial doubtdaston the Accused on the basis of
unsubstantiated allegations; Counsel for Nyiramakatobjects to the reference made to
Accused Nyiramasuhuko in the Memorandum by the G®6rdinator, Mr Fomuso, as
though she was singled out in spite of the absefhaay allegations actually made
against her; Counsel for most of the Accused siiyilabject to substantial doubt cast on
all the Accused in these proceedings, in that Hlegations appear to be pertaining to all
the Defence teams in the instant proceedings;

(i) The reputation and professional credibilifyall Counsel in the present proceedings
have been affected;

(i) The safety of the Defence investigators baxe been jeopardised. In that respect,
Counsel for Nyiramasuhuko object to the disclosuréhe Annexure to the Prosecutor’s
Motion, of the identity of the members of all Deterteams, including the Defence
investigators whose security was thus jeopardizbd.Prosecutor however replies that
the information contained in the list of the ‘Bigacase Defence team members is an
official document of the Tribunal, made availaldeghiem by the Registry and generally
available to the public. Furthermore, Counsel feabimana, whose Defence investigator
Joseph Biroto Nzabirinda was singled out, notablpeing "a former member of the
Interahamwe" in the Prosecutor’s Motion, submit the latter’s life has thus been put at
risk.

PURL.: https://www.legal-tools.org/doc/b92c68/



The Prosecutor’s Breach of the Principle of Presutign of Innocence and Attack on
the Professional Credibility of Counsel

25. The Chamber does not consider that all thaigext in the instant proceedings or all
their Counsel may have been prejudiced with resppegtpossible breach of the principle
of presumption of innocence and/or the possiblevtitotheir professional reputation, in
that the allegations brought, as opposed to thergewording or the title of the Motion,
singled out only one specific Defence team, thaaafused Kanyabashi and, as it later
proved from Counsel for Nsabimana’s submissiongjaty to the Motion, Nsabimana’s
Defence team as well. Only these Counsel and tbgrective Accused could therefore
have suffered prejudice, if any, from such allegadi in the way they were brought.

26. This being said, the Chamber does not fintlttreaprinciple of presumption of
innocence was violated as a consequence of the I@ranbeing seized of allegations of
contempt linked to these Defence teams in themhgtaceedings. Indeed, the Judges of
the Tribunal are professional jurists capable efidguishing between the issues at stake
and those that are or will be alluded to at tfalcthermore, the Chamber recalls that it
dismissed the Prosecutor’s allegations for lackroha facieevidence.

27. Neither does the Chamber find that the corezb@ounsel professional credibility
and reputation was affected by the allegations dginbby the Prosecutor against
investigators members of their Defence team, théegations having been dismissed.
The Chamber further notes in this respect thdtpalyh the Prosecutor could in the first
place have proved more careful in not disclosintip&opublic at large all the information
identifying the persons which were alluded to in ketion and Annexes, she generally
acted in good faith, in the overall urgency necgssadealing with any possible threat to
the security of her actual or potential withesses.

The Prosecutor's Disclosure of the Identity of Defee investigators

28. The Chamber does not find that the Prosecutattaching to her Motion a list of all
the members of the Defence teams in the ‘Butarge cacluding their investigators,
proved negligent and caused any prejudice in #gpect. The Chamber particularly
acknowledges the Prosecutor’'s submission thatighisriginates from the Registry and
is not,per se a confidential document, and further notes thatefence did not contend
that prior notice was given to the Registry thacttisure of the identity of specific
members of their teams could affect their security.

The Prosecutor's Withdrawn Allegation that Josephr8to Nzabirinda, Investigator of
the Defence for Nsabimana, Inter Alia, was "a formenember of the Interahamwe"

29. The Chamber has duly noted the Prosecutiofglvawal, in their Reply to the
Defence Responses and at the hearing of 25 Jurie @08l allegations pertaining to
Joseph Biroto Nzabirinda, member of the Defencéfmused Nsabimana, on the basis
of new evidence proving that "an error" was made.
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30. The Chamber notes that these allegationshatadbly that of his being "a former
member of thénterahamw®&, may since have been echoed in the Rwandese and
international Media, as contended by Counsel falbNsana, thus possiblyjeopardising
the security, if not the life, of the concerned &wefe investigator, and thus possibly
hampering the defence investigations.

31. The Chamber further notes in this regard @d#tpugh acting in good faith so as to
urgently act on possible threats to the securityesfwitnesses, the Prosecutor should
have acted more diligently in avoiding disclosuréhte public at large of the identity of
the members of the Defence teams concerned, sosa®id such an unfortunate
situation as that of Nsabimana'’s investigator. Thember accordingly finds that the
attitude of the Prosecution qualifies in this regas Misconduct of Counsel, within the
meaning of Rule 46(A) of the Rules.

32. Contrary to Counsel for Nsabimana’s assertiotisis regard, the Chamber did not
address a Warning, pursuant to Rule 46 of the Rtdebe Prosecutor’'s Counsel in the
present case during a hearing of 12 August 1999 wderording to the English
authoritative version of the transcripts of thatedéhe Chamber only orally
"admonish[ed] the Prosecutor” without having reseuo the specific procedure laid out
under Rule 46 of the Rules.

33. The Chamber, having found the Prosecutorsn€eluto have conducted themselves
improperly and recklessly in respect of the disatesf the identity of

Defence personnel allegedly in contempt of the dnd, consequently warns

them in terms of Rule 46(A) of the Rules to deBisin such conduct, which is contrary
to the interests of justice.

FOR THE ABOVE REASONS,
THE TRIBUNAL

I.  GRANTS, in part, the Prosecutor’s Request for harmorosadif the protection
measures afforded to her witnesses in the presecég@dings; and

IIl. ORDERS, proprio moty in respect of all protected witnesses in the priesen
proceedings:

"That contact or communication with either prosemubr Defence protected victims or
witnesses, or their close family members, that isay, the witness’s father, mother,
spouse(s) and children, is subject to a writtemesgto the Trial Chamber or a Judge
thereof, on reasonable notice to either the Prdigecar the concerned Defense. If leave
is granted, and with the consent of the concermetégted person or his or her parents or
guardian if that person is under the age of 18ptréy on behalf of which the victim or
the witness would testify at trial shall undertélke necessary arrangements to facilitate
such contact.”
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IIl. DISMISSES the Prosecutor’'s Motion in all other respects;

lll. WARNS the Prosecutor's Counsel in the present procesgmgsuant to Rule
46(A) of the Rules.

Arusha, 10 July 2001

William H. Winston C. Matanzima Arlette
Sekule Maqutu Ramaroson
Presiding Judge Judge Judge

(Seal of the Tribunal)

PURL.: https://www.legal-tools.org/doc/b92c68/



