NIIUTY JUDCE ADVOCATZ'S OFFICY
7708 ' AR CRIMZS CROUT
TUROFEAN CO:MAND

We-T /(J/ / L 30 April 1947

UNISED/STA S

sduard Karl Ludwig CURDTS,
Fritz “ARJEKE, Cerwan nationals

)
)
vs % Case No. 1?—1733
)
)

REVIZY AND RECOLMINDATIONS

1, TRIAL DATA: ACCUSTD

Tried et Dachau, Germany Married, tvo children
Date: 22-23 January 1947 21, and 27 yecars
CGeneral Lidilitary Covernment Age 56

Court Folice Laster Sergeant
Sentence: Death by Hanging

Fleas Findings

CHARGE: Violation of the Laws NG G
of "ar

T.RITUUTARS:  1n that Tduard Karl NG
Ivdwig 7URDIS and Fritz " ARNTKE,
a.50 known s Fricdrich ¥ ARNSKE,
Cerman nationals, dicd, a2t or near
S%TS%N, Cermany, in or &about June
or July 1944, wilfully, dcliber-
ately and vrongfully encour&pge,
aid, abet and rarticipate in the
killing of en unknown .ember of
the United States Arny vho vas
then an unarmed, surrendercd
frisoner of war in the custody

of the then Cerman Reich.

2., RZCOIAENDATIONS: That the findinss and sentence be arrroved.

3. EVIDSENCE: The charges against Fritz VARNZKE vers withdrawn and
he was not tried.

For the Irosecution. It vas shown that during the month of June

or July 1944, a flane crashed and en unidentified American flyer was

cagtured near STESEN, Germany (R 10, 13, 14). The accused CURLTS, a

poli ce master scrgeant, with his immediate surerior, lst scrgeant
CLTVE and one "ARNZKE, a lieutenant of the rural jolice todok charge

of the flyer (R 14, 48). 'itness iAiCK™NSTEN testified "ARNZKT and ac-

cused CURDTS drove the airman to the wrecked plane and ¥ ARNTZKT asked

the accused, "Do you want, or should I", weaning shoot the flyer
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(R 14, 15, 18). "ARNTKE :nd accused took ths victim into voods about
200 meters distant and accused shot the flye~ in the hoad, %illing him
instantly (R 17, 22, 34 35, s1). Tne victim was unarmed end mAde 10
atbaurt to essars (R 54 Wions.e SACKMAN ano others buried the bedy
that same day ‘R 1' "¢ aceuseC ir an extrajudiclat stétecent ads
Attsd She murder of ti. tald (1+3x 1., R 7). ‘Inw flyer vas ar
smeescan (X 10). 7The accusel! 35 & Jerman nazional (R 47).

Fo: the Defunse. agiuiza yaeusfiac 1n his own defense; he ad-
dttec ths kiiling (B 51) hut cluimed he actad vnder supsrics orcore

from YARNT S ‘K 51).  He feiled vo refute testinony ol vitness

LACKTNSTEN ‘R 16, 18;, that oo was gaven cheice i snooting or act

shooting the {lyer.
L. JURTEDICTICN:' The Court wes lerally constituted and hac juris-
zebim of the persor of nh: sceused and of the offense.
MTNE mxemiravion of the 2ntire record fails to dirclose any
v imion adt pisutied in 1a'vstice to the accused. Cefense
aounzet onjacsad %o the jirsdiction 2i the rourt (K 3, %, 5), cn the
pronnds taat Arviaciss oI ana Ti. '....;]".'.e.'y (overnnant Ordinunce No. 2,
YTechnicayr banval for %.ceal and }ro.soa Officers’, Second Tdition,
rublished by Suprems dusdcusrters Lliien Eurciationa.¢ Force, vhich
vias surersedsd at the vime o1 uvnis triel by Title 5, "Legal and lenal
hdministration", of "uiilitary Government Regulations", published b/
Headcuarters, United Stetes Forces, "mropeen Theater, 30 November 1945,
farled vo Jefins the penalty for the commissicn of such crime. The
defenes claimed that, if no statutory jenalties were yrovided {or the
courts to impcse, vhe court its-1lf wes wvithout jurisdiction to hear
this case. Thet point is disrosed of by refe.!rence to Jriminal Lav
fyom Agerican Juris;rudence, Volume 26, Faragrarh 5€0, Iape 5¢'7, which
reads as follcws:*
"The junisiment which may be inflicted upon convi cvion of any
of the grades or aezre:s of homicide is asually jrovided by
statute. I, rowever, no renzlty is rreseribed by statute in

resfect of sny grade of culjable homicide, the runiehuent to be
inflicted must be that [rescribed by the common law, as, at




common law, under the statutes of most states, murder or first
degree murder is punishable by death *¥#k n

In other words even if no statutory fecnalties were set out, the com-
mon law would still govern and the courts would oe entiiled to iajo=u
the death sentence in a first degree murder case., All war crimes are

subjec. to the death renalty, although a lesser may be imposed (FM 27-10,

T ar Derarurent, U.3. Army, "Rules of lLand “arfaren, Iara;rarh 357).

6. CITUIENCY: There was & letition for Review filed 19 Msrch 1947 by
Frank L. Valters, Chief Defense Counsel, on behalf of accused CURDTS,
alleging (1) the defense of superior orders as e conyrlete defense and
(2) thet the Court erred in not considerins the sujerior orders as a
mitigating circumstance, Defense counsel contended that on the date

of the killing, the defense of surerior orders vac 2 coarlete and vslid
defense in both ths Anerican and Ceraan arides (F) 27-10, laraprajh 307,
fage £7), Said jrovisions merely congtituted a temporary self iajosed
rolicy ¢ tia United States concerning the imrosition of runishment for
viclations oi the laws and usages of var under the conditions therein
contemylated and in no way altered the existing law of nations, lore,
over, by this exyression of ypolicy which jermitted of a very lenient
administration and enfor:ement of the laws of war, the United States
cauld not be said to have attempted to abrogatc velid and existing pro-
visions of international law then obtaining. Th: expressed policy of
the United States has since besn chanped as indicated by FL 27-10, War
Department, U.S. Army, "Rules of Land Yarfare", Faragrarh 345.1,

Change No. 1. .

As to the second allegation in the Fetition for Review, namely,
the consideration of surerior orders es a mitigratineg circumstance in
imposing sentence, the testimony of yprosceution witnesse¢s and the
defendent himself shov this killing to be a cold blooded urder vith-
out any oxtenuating circumstences, Furthermore it was shovn !y the
frosecution and not rebuttud by the defense that 1st Serpgeant Y ARNTKR
asked the accused vhether he, CURDIS, would do the killing or should

VARNEKE do it himself. Accus.d had the eluction of killing or not




!
killing the fiyer. Under thase circunstances, ihz cort vas fuily

justified ir ths sentence 1t dm; oscc.
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IEGAL FOEM NO: 13

MILITARY COVERNNUNT COURT
1 TLITATRGE TCHT

Order on Review
Verfuegung nach Ueberyruefung

Case lo, 12-1733 Order No.
Strafsache Nr. 12-17133 Verfuegung Nr.

“hereas onc Zduard Karl Ludvig CURDTS
(Neme of Accused) (Name dzs (der) Angeklagten)

was convictid of the offence of wrongfully rarticirating in killing a
frisoner of war
wegen der fclgenden strafbaren Handlung_rechtswidrige Teilnahme an der
Ermordung eines Kriegsgelangenen
i LA

by the *XHXEXMEATNXRXMATIXNARICENIET
#Ceneral at Dachau, Germany
in__ Dachau, Deutschland
TAHXHEKENX (Address of Court)
XXX E RS X OO T KR (Anschrift des Gerichts)
#*Oberen

and sentenced to Death by hanging
schuldig erkannt und zu__ Tod durch den Strang

by Judgment dated the 23 January

durch Urteil vom 23 Januar 194 7 and
daf;T

(Detwi)

Vhereas the case has now come before me by way of review and after
Diese Strafsache ist mir zur Ueberyruefung vorgelegt worden und

due consideration and in exercise of the rowers conferred uron ne, I
nach entsprechendem Studium des Sachverhaltes und in Ausuebung der mir

hereby order:
uebertragenen Befupnisse verfuepge ich:

That th: findings and sentence are ajrroved., The Commanding
General, First Military District, will carry the sentence into execution
at "'ar Criminal Frison No. 1, Landsberg, Geruany, at & time to be deter-
mined by him.

pass der Befund und das Urteil bestaetipt verden. Der kommand-
jerende Ceneral, vom kilitaerbezirk I, wird die Vollstreckung des
Urteils im Kriegsverbrechergefaengnis No. 1, Lendsberg, Deutschland,
zu ciner von ihm festgesetzten Zeit, veranlassen.

Dated this
Gegeben am 23 June 194 7

CERTIFIED A TRUZ COIY: /s/ Lucius D, Clay
$31gnature of Reviewing Authority)

VAD% M. FLEISCHZR Unterschrift der nachpruefenden
S AC Behoerde)
LUCTUS D. CLAY
fieneral USA
#Strike out words not aprlicable. Commander in Chief
#'ichtzutreffendes ist zu (Title)
durchstreichen. (Titel)




LGAL FORK NO: 16

HZAD UARTERS
TUROIEAN COMMAND

AG 383 JAG 27 Jun 1947

SUBITCT. Execution of Sentence in the Case of the United States vs.
Fduard Karl Ludweip CURDIS and Fritz '".RN7KT (Case No.12-1732).

T0 Cemmancdine (Ceneral

First I'zlitary District,

ATO 1, U.S. Amy.

Referance is made to letter, Ho. USFET, file AG 383 JAC-AQ0,
subject: "D:signation of Irisons for Var Criminals," 26 February 1947

and to the inclosad cojyies of the Order on Review in the above entitl.d

case as to accused :duard Kerl Ludwig CURDIS o 58

Uron compliance with the Order on Review the Certificate
below will be coupleted and returned to the Deputy Judge Advocate for
Viar Crimes, 7708 YVar Crimes Croufp, AIO 17€, U.S. Armv.

BY COLRAND OF CENERAL CLAY:

/8/.-¥m. E. Bergin
/t/ Ym. B, B"RCIN

Bripgadier General, USA

1 Tne.: Adjutant Gensral

1 Form No. 13 (in duy)

Frank furt 7175

—_——— ——

CPRTIFICATY OF COI'TLTANCE

The sentence covered by the above described Order on Review
vas carried into execution at War Criminal Irison No, 1, Landsberr,

Gertany, on 15 Julv 1947, at 1016 .
(Date) (Hour)

/s/ L. H. Johnson Jr., Maj
(Signature and Rank)

He. 1=t Mil Dist
(Organizetion)

/s/ Georee T. Lagish
(Countersignature and Rank
of Vitnessing Officer)

Maj . Inf

i
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