
Dt:fUTY JUDCe ArNOCA .!. 'S OFF! c·~ 
7708 , .4R C'lH{'f'.S r.~ur 

'SUROFF.J..N co: illi\ND 

) 

vs ~ 
) 

~duard Karl Lud\\i t CURDTS, ) 
Fritz 11 ARNEKS, Gt.r1.i.an nationals ) 

1. TRIAL DATA: 

Tried a t Dachau, Ger many 
Date: 22- 23 January 1947 
Gt.n~ral l:ill ta ry r.over nm1;nt 
Court 
Sentence: Death uy Hanr jn£ 

CH1>Rr.E: Violat ion of t he Laws 
of ''·ar 

: • • ~~·:;;: 1T,hRS : ln that '.!:duard Karl 
I t· Jv·ig •;l'RDTS an d Fd tz ' i.RK':KE , 
a:s o knov.n es Fr i edr ich 1' M1N~KE , 
Garman nationals, di<l, r-.t or near 
S~~S~tI , C-c nuany , in or &bout J UOQ 

or July 1944, wilfully, dclib1:tr­
a tely and y•ronpfully en cour ape , 
aid, abet lind rarticirat& in the 
killing of an unknown 11'.(,mbor of 
the United States Arr:iy r·ho v·as 
th1:.n an U."larmed , surrendE>r .... d 
rrisoner of war in the: custody 
of the t hen Ger man nei~h . 

30 Arril 1947 

Cas e No. l?-1733 

i.CCUSED 

Uarricd, t.Y'O childNn 
21.i and 27 y<:ars 
hf t:. 56 
I olica !..aster Sergeant 

flo::as Findings 

NG G 

~!G G 

2. R'300iilNDATIONS: That th1;; findin~s and santencc3 be arrroved. 

3. EVID"!:NCE: The char ges against Fritz '.'.nRN!:KE ,. ere:: "1ithdra\\n and 

he v·as not tried. 

For tho rrost.cution. I t v.as shO\'iO thc:t during thE:I rnpnth Of June 

or July 1944, a 1lane crashed and <i n unidt.ntifiE:ld 1\mt:rican f l yer w-is 

caftur ed nt:ar S~.:.SEN, Germany (R 10, 1 3, 14) . Th" accused CtJRI)TS, a 

i:oli ce master s"'rgeant, \lith his imm~diatE:i surer ior, 1st S\::rgeant 

CL-mE and one , .. Afu~KE, a lieutenant of the rural 1olice took charge 

of the flyt:r (R 14, 48). , .. i tness AJ.CK .·l~SEN t estified ···J.PJJ"SK!: and ac-

cusod CURIJI'S drove th~ airman to the wrecked rlane and '"Afil~K'.: ask~d 

the. accused, "Do you want, or should I", i.-eaning shoot tht: flyer 
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(R 14, 15, 18). • ~R.t.'SKZ 'md accue~d took t.hd victim into '"oods about 

200 meter s distant a~ ac·cused tmct. th11 f .L~·_,.·~ in th-: hcarl, !<illin.e him 

instantly {R 17, 22, 34: 35, :ilJ . Tnt' \'i ~ti'l1 ,,.. ,1 ::; uu&"rm~d anc' 'llf..o·~ 1:0 

attu.11 t to (.6~ap (R 5;.:·. Wi t.n:;. ... ~ JACKl!J..N an0 ?t.h.;;rs bu.c~ed th"' bccy 

Juue~::.can (li 10) .. -;:·n .. ac..: u::.e:.I :i <:> c. ,:uman na:.ional (R4?). 

t :/:CK~'.:nN ~F.. ;.~1 l G:. t.hat r. ... w'ls e~vsn ch<· Lee oi snoo tit'lf or '.let 

shoo ti nf i'..he 11:,'~r . 

. t.ct i 0:'l ct' t .!'\c: ;0r .:.:L -,f t~~.:- ::.<.ens:~~ anci of tht- vff cnse. 

vias sut~rsedsd 3.t tlH t.imr: ~! -.n .. ti :.nc.l t y Title 5, ''Letal and l ·mal 

hdminist:rati 0n 11 , of •1uiili ta r y Government Regulations", published bJ 

HC'ad<. ua~te:.: s, Un:i.t.ed Stc-tos For cbs, ·.;,l roJ. d&n Theat.er, 30 N::>vembt:r 1945, 

f'&.l bd \.O ;Je f~n~ the i:t::nalty for tho commission of such cri me . The 

defe;net: claim~:c. t hat.) if no statutory l enalties were i:rovided ror tho 

cou::-ts to imrcse, ,;he <.ourt i ts'"llf w: s without jurisdJ.ctio!1 to hear 

th:i.5 case Tne t roirr~ i., dis rosed of 'oy reference t o .::ri.Jni.laJ. l .a .. · 

fro111 Alner l can Juris r rude:1ce , Volurr.c 26 , faraerarn 5e0, r aee 56'/ ; which 

reads as follows · 

11The rw1is~ment which nay be inflicted qon ccmvfo'tl~ on of any 
of the grad~s or ae?,re ~s of homicide i s "J!';~ally i r-:>vldt:ld by 
s '..:.e>tute. j'f:, t-o· .... ev9r, no renelty is rrbsr.ribed bv &tatute i n 
re~Iect of any erade of culrable ho:nicicie, the runibht!W:lnt t~ be 
i nflict ec roust be that r r e3cri bed by the common laws a~ , at 
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conmon law, under the statutes of rovt st&tes, murder or first 
degree murder is funi shable by dee. th **" .11 

In other wor ds evan if no statut.or-1 rcnalc.ie& wE.re set out, thEi .!<>m·· 

mon law would stil l govern and tr.a co..irts woul.d .:>t: en ti t.l cd t? ionj O:>' ; 

tht> death sent.enca in a f i rst dAr.ree,, murder cas1:1 . All WC:tr crimes s:-e 

::i~joc·:, to t hE; dl:"'e·::. h renaltv. althoui;h a lea&er may be ic,1rose:d (FM 27-10, 

'ar DeJar·~r.ent , t:.3. Army, :iP..ulos of lund ":a rfare"; hrarrarh 357). 

6 . CI.T..:JB~!CY: There was a Ietition for Review fil ed 19 1'.arch 1947 by 

Frank i., . \':alters, Chief D&f'ense Co"1nsel , on behalf of accused CURDTS, 

alleeing (1) the defense of &Ufdrior ordt:irs ~s e. comrletc dcfensa and 

(2) thet the Court erred in not considerin~ the ~1r~rior orders as a 

mitiratinp. circumstance . Deft:nse counsel contended that on the da te 

of the killinp, the defense of surt:rior ordl'.Jrs wat· a cx>.nrlete and valid 

defense in both the Auerican and Ger.Tian arr.d.(;)s (Fr 27-10, l arapraJ h 3L-7, 

lage f-7), Said rrovisione 1111.rely constituted a t c;mrorary self i :.1rosed 

rol:i.cy c • · t.'.'.::i United States conc1:rni 11(' the imrosition of runishm~nt for 

Yiv~:.3\.:'..c;no c.i the laws and usages of v•ar und.:r th<=. conditions therein 

contemrlated and in no way C1lt.;red tht.. <:l:xisting l:lv: of nat:lon3. }.,ort:, 

ovor, by this dX}:ression of rolicy which Jl:irmi ttE:Jd of a v0ry lenient 

adminis tration and enfor ·~e;ment of thu laws of \Alar, th& United Stat'3s 

cruld not be said to have at.temrtE:d t 0 abrogate. vc:.lid and e;xisting rro-

visions of international law then obtaininr . Th~ ~x~re~sed rolicy of 

the United States has since bc1:1n chanr1::d as indicated by FA: 27-10, War 

Department, U .s . Army, 11Rulas of Land 11:arfare 11 , f a racr arh 345.1, 
,,.. 

Chal'l{le No. L 

As t o the second allegation in tht: retition for Re:vi ew, namely, 

the consider ation of sur~rior orders a s a rn:i ticaUrw circumstance in 

j mi:;osing sentence, the testimony of rrosocution witne:ssc:s an1 the 

dofendt.nt hims0lf shov· this killine to be a cold blooddd .:iurdE:tr v·ith-

out 8f'l¥ oxtcnuatinp circunstances . Furth~rmorE. it V"f.s r.hov·n ;y the: 

i:rosecution and not rebuttvd by the def ense th" t lst 8e1ecant ,. finw.>;l\3 

asked the accused v·hether h£ , CUR!Jl'S, viould do t ht: l<illinr or should 

\' ARNEKE do it himself . Ace us ,d t.c.d tho el oction of killinr or not 
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killi:if; t,ht:. f".l.y~r . Uml~r t hf:s".'.) ;i.rcu.n.c.. tance~, th-J c~rt v. 3.:; fuJ..lr 

C.O:!t! iJSIOr' : ----·-·--

/ 3/ (;, s s ~- > ·~..:. &'1t 
I :-,/ ·; -~ . 3 'T.'P.k". G:-l'.!.. 

CvJ or.-~~ i" .'1GD 
:.•., :: ui.~ ,T llQ ,~,- ." .dVL' C(l '".,•: 

.=: ·, r i c> :.· Vt'".•.u.e c. 

- '·· -

. I 
/S · tl')C. .rt J. 'fr·evh; 
I t.' ~oe1uT ,J . ·!'F.An~ 

i. t.t'>:i:-r .. C'y· 
i o:; i:. Tric.l c e~ti.;n· 

I 



IBC.AL FOPJ.1 NO : 13 

HlLITARY r-0VErun ~?fl' COl1RT 
l.:JLITA~RG~ CHT 

Order on Re\rie•• 
Verfue~.n~ nach Ueber1ruefune 

Order No . 
Ve.rfueimng ~r. __ _ 

Case No. 12-1733 
Strafsache Nr. 12-lj).,3 __ 

1'.her.eas one, 3duard Karl ludv·ie ClffiDT0 
(Name of Ace used) (Name.=d:..:.3;:;;.s_(_d_e_r _) -A-n-~-~·"""'i<l,_a_p-tenJ 

was convict<•d of the offence of wronrfully ro.rticirating in killinp a 
r.risoner of war 

wegen der fclgenden str afbaren Handlung rechtsvd.drige 'l'eilnahn~ an _der 
Ermordung eines Krieesgefangenen 

~ 
by the ilWIXWHltnJXIGtIUI~~ 

*General 

Ult.t10000lX 
vom -.UUftl§)OOQIDDQJY'tGt1 

'*Ober en 

and sentenced to Death by haneing 

at Dachau, Germany 
in Dachau, Deutschland 

- '"T.Address of Court) 
(Anschrift de s Gerichts) 

schuldig erkannt u.nd zu_ Tod durch d:~;;;.S.;.tr:;.a;;.;n;..;.ig..._ _____ ....;... ___ _ 

by Judgment dated the 
durch Urteil vom 

23 January 
23 Januar _________ 194_7_and 

(dat:eT 
(De. tw.1) 

''"hereas the case has now come before me by v•a.v of review and after 
Oiese Strafsache :ist rrdr zur Ueberrruefung vorpelegt worden und 

due consideration and ln exercise of the r owers conferred uron me, l 
nach entsrrechendem Studium des Sachverhalte~ ur1d in Ausuebunp der mir 

hereby order: 
uebertraeenen Befupnisse verfuepe 1ch: 

That th: findings and s entonce are arrroved. 1h e Commandinp 
General, First Military District, will can-y the sentence into execu\ion 

· at ,.·ar Criminal 1-rison No . 1, Landsbere , Ger 1rany, a t & tirr..e to be deter­
mined by him. 

Dass der Befund und das Lrteil b'3staetiet , .. e.rden. Der kommand­
itirende General, vom fuili taerbeziri< I, ,.·ird die Vollstreckung des 
Urteils im KriegsvQrbrecher gefaengnis No. 1, L~ndsber£, Deuts chland, 
zu ~invr von ihm f est gesetzten Zeit, v~ranlassen . 

Dated this 
C.egeb~n am.~~~2~3.......,J~un;.;.;..e~~-194_]__ 

CERTIFIED A. TRUE <PfY: 

v· AD1!: M. FLEISCHSR 
t .t. Col. AC 

"*Strike out words not arrlicable . 
~'j chtzutreffandes ist zu 
durchstreichen. 

I 

s Lucius D. Clay _ 
Signa ture of Reviewing Authority) 
Untor schrift der nachfruefenden 

B~hoerda) 
LUCJl'S D. CLAY 
r.eneral USA 
Command~r in Chief 

(Title) 
(Ti t el) 

I 

u 
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w;;J.IY'UA~RS 
":L'ROTEAN C<l.'JJ/.ND 

l TrA!. FOR}:. NO: 16 

~G 383 JAG 27 <Tun 1947 

TO 

EJcecution of Senten t:e ~n ·t-he (;a,rn of t.he United Stat e P V f.i • 

Eduard Karl l.:uct.d e CCn!'YrS and Fritz ~ ·, ,ru.,".Kll: (Case No.12-17:3)). 

Ccmr.t&nrl :.nr.r r-enerHl 
Fir~t b.l:i.tary !)j strict, 
Afu 1, U.S. Army. 

Rcft:r:mc~ is made to :tettor, Ho . USF'S T, file AG 383 JAG-.400: 

subject: 11 D~signation of Irisons for'f ar Cri1r.inals, 11 26 February 'l947 

and to the inclosed cories of the Order ~m Review in thd aoove en ti tl.::d 

case as to accused ____ ~guard Karl LudwiJL_C_L~grs 

Uron com~~iance with the Orner on Review the Certificate 

belov; will be COfaflet<3C: and returned to the D~plty Judge Advocate for 

1,•:ar Crimes, 770$ , .. ar Crime s Grouf, A!O 17€, U.S . Arm,v. 

BY COllll:AND OF C?_.NSRAL CIAY: 

l !nC:..: 

I I ,.. 'C' B . s ... m. .... . erg1n 
/t/ · ·m. E . B-r.:RGIN 

Brigadier General , DSA 
Adjutant Cren~ral 

l Form No. 13 (in dur) 

Frank.t\lrt 7175 

·-------·-----------
cr.:RTIF'ICAT'4': OF CO?'fl IAt~c:i: 

The sentence covered by th a ahovo described Ord<-r on Review 

vas carried into execution at Nar Crl ml nal I rison No. 1, l.andeberi:-, 

Geru.any, on__l2.._J'i;' ___ _ 1947, at_...;l;;;..O:;...;;l:;...;;6 ____ _ 
- (na te (Hour) 

/ s/ L. H. ~Tohnson Jr. , Ma;l 
( Si~nature and Rank) 

He,. 11'1 t l iil Dir.t 
(Or~anize.tion) 

s C'.tiore e T , Lagish . ....,.. _ __,. _ _ 
Countersignature arxi Rank 
of \ .. i tnessine, Officer) 
Maj. Inf 


