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Article K
1

Mistake of fact or of law
2
·
 3

Alternative text A

Unavoidable mistake of fact or of law shall be a defence provided that the

mistake is not inconsistent with the nature of the alleged crime. Avoidable

mistake of fact or of law may be considered in mitigation of punishment.

Alternative text B

1. A mistake of fact shall be a defence only if it negates the mental element

required by the crime [charged provided that said mistake is not inconsistent

with the nature of the crime or its elements] [, and provided that the

circumstances he reasonably believed to be true would have been lawful].

1
 The letter designation of this article corresponds to that found in

part 3 bis (General principles of criminal law) of volume II of the report of

the Preparatory Committee (Official Records of the General Assembly. Fifty-first

Session. · · No. 22 (A/51/22), vol. II).

2
 There were widely divergent views on this matter.

3
 Some delegations were of the view that mistake of fact was not necessary

because it way covered by mens rea.
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2. Mistake of law may not be cited as a ground for exemption from criminal
responsibility [, except where specifically provided for in this Statute].4

4 Some delegations felt that paragraph 2 of alternative text B rtill left
some ambiguity, and an alternative approach could read as follows:

"Mistake of law as to whether a particular type of conduct is a crime
under this Statute, or whether a crime is within the jurisdiction of the
Court, is not a defence. However, a [reasonable] mistake of law may be a
defence j.f it negates the mental element required by such crime."
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