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H?.AD~ARl'Jm 
UNIT.ED $!'ATES 1'0RC!%3 IN AUSTRIA 

APO m. u~s. ~ 
MILIT :J« COMMISSION 

OWERS NUMB~ 2 
18 'April ' 1947 

Bofor e a ?Aili t 'lry Commission whioh convened "lt Salzburg , .\J\stria, 
pursuant to tnr:lgr3ph 2 , Speci~l Orders Number 304, Ho~dqu&rters, United 
Stut es Forc6s in ;\ustri·1, J l Ducc:mber 1946, wer o ::lrroigneq . .lnd trieda: 

Franz Goetz, Nor:,ert Gruber, J'ri e<lr ich. Huebner, Joseph Paulezynski, 
. Johll1\Il Prossl, Josef Scbuecb, Friedrich Weinorth, Rudolf B!lst., Ferdinand 
Iilielinaun, Ernst Erhart, 'Rudolf Goyerhofc r , Hort"l H:.1uswirth, Friedrioh 
Kisch, Gretl KubiskaeStuf1nie K'.lrner, Ellz~bcth Perbel , Franz Schloegel• 
nofer, Josef3. Schmidhannor, S'afan SchW'lrtz, Victor Ziegler, Knroline 
Hondl, Alois L~chingcr , Rudolf M'JYorhof0r , Poul Niemiez lnd Franz Bruck­
boeck, Austrian nationals. 

ClLUpEt Vblation of the L!lws of ~hr • 

. Specific3tioni In tb~t Fr3nz Goetz, Norbert Grubor, Friedrich 
Huebner, Joselb P~ulozynski, lobunn Prossl, Josef Schuech, Friedrich 
Woincrth , Rudolf Bast, J'erdin1nd lrdelinnun, Ernst Erhart , Rudolf Gey­
crhofor, Hert3. Hluswirth, Friedrich Xi.sob, Grctl Kubiska , Stefanie Karner, 
Eliz&both Parbol, Franz Schloegelbotert Josefa Schmidh 1mmer, Stefan Sch­
wartz, Victor Ziegl er, Karoline Hendl1 Aloia Lachingcr , Rudolf litlyerhofer. 
Pa'ul Niemiez '.llld Fr.mz BruokbOeck, did, at or no"lr :1JT1st etten, Austria, on 
or sbout 20 M:irch, 1945, wilfully encp\U'Jge • !li d :ibct ·md p'.ll'tioipate in 
commit ting .:!ss .. rnl ts upon fifteen unknown luneri c'ln,. ::iirmun , members of the 
Unitc.<1 dt '1t 6a ;ll'lqy, mo were then un:lrmed , surrender ed prisoners of w:ir in 
tho custody of the then German Reich, 

Fr•u1z Gootz 1: 
'110 the Spcci'fic:1tion of the Ch'lrgo • 

To t ho Ch 1rgc i: 

Norbert Grubort 
To th~ Specific3tion .ot the Charge~ 
To the Chlrge t 

Friedrich ll>.ebner~ 
To the Specification of the Ch~rgo a 
To tho Cb:ir ge . t: 

Joseph P3ulezynski1 
To the Spcoitic'ltion ot the Ch ,ree s. 
To the Charge 1 

J'oh'ln Prcssle. 
To the Specification ot the Cb3rge1 
To the Charge I 

Josef Schuecha 
To the.Specitic~tion ot tho Ch3reet 
To the Ch3rge ~ 

Friedrich ~icinertba 
To tho Specific~tion ot '1le Ch3rget 
To the Ch lrgo a 

Not Guilty 
Not Gui}.ty 

No·; j1.4il ty 
No~ ·Ju il ty 

Not- Guilty 
Not Guilty 

•• 

Not Gujlty 
Not Guilty 

Not Guilty 
Not Guilty 

Not Guilty 
Not Guilty 

Not Guilty 
Not Guilty 
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Mili t..lry Co!IV!lis s i vn Or der s N.lmbo1· 2 , Hq U~Fi., •l8 I pril 1947 I 

Rudol f Bast a: 
I To t.he .3pecific l t ion of t he Ch..trr~e & !lot Guilty 

To tho Cha r ge • Mot Guilty 

Fe r dinand Edclinauna 
To t he Specification Of th t- Ch f!lrgo 1. Not Guilty 
'l'o t he (.:!ur ge · Not Guilty 

Ernst Erh:3rta 
I 

To t he ;;pacifica t ion Of t ho Chf\r ge a Not Guilty 
To the Char ge Not Guilty .. 

Hudolf Geyerhot era 
To the :Jpecif icatipn of the Chur ge t Not Guilt y 
'l'o the Clur ge t: Not GuUty 

He1ita Ih.UJJwirths 
To the ~pecification Of the Cb.irge t Not , Guilt y 
To the Ch ~rge ' Not Guili y 

~riedrich Ki s ch& 
To the ~pecification of t he Chsrgo 1 Not Guilty 
To thf.J Ch l r ge Not Guilty 

Gret l lmbisk>l i # 

To the ..:> •• ecif ica t i on ot, the Ch 'lr ge 1 Hot Guilty 
To th~ Ch~rgv • Hot Guilty 

Stefanie Karner a 
I 

To tho ~pocific~tion of tbe Ch:n·g t. I Not Guilty 
'l'o t ho Chd'rgb t Hot Guilty 

Elizabeth Porbela 
To t he Specifica tion of t ho Ch :irgc: a Not Guilty 
To the Ch.1r g<: •• Not Guilty 

~ ·\ 
.Fnnz .3chloegel hofer 1: 

'l'o t 11<; Specification of t he Chnr ge a. tlot GuUt y 
'11 0 the Charge P:: l; Guilty 

JOsof~ Scbmidh~l'llllera 
To t he Specifica tion of ~he Ch3rge 1 !'To .; Guilty ,, 
'l'o the Char ge I: No~ Guilty 

3tef~n Scbw~tza 
To the Specitioati on at the Chargoa Not Guil~ 
'l'o the Char ge & Not, Guilty 

Victor Ziegl era ' To the Spec i fioation of t.hc Chur go e: Not Guilty 
T J t he Charge : • Not Guilty 

Korolino Hendlt 
To tho J pec ificotion of the Ch nr {!e 1 Not Guilty 
To tho Ch..lr ge t: Not Guilty 

;J,oi s L1ch inzor a 
'i'o t he .Jp(lc ific:it i on of t he Ch :il' .:11J a Not Guilty 
'l'o the Ch .:ir ge • Not Guilty 

Ruclolf Mayerho!'cr a 
To tho Speci fio~tion of t he c .r f.! e l Not Guilty1 
'l'o the Char,~ c. t Not Guilty 
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Military .Coumission Ho~ 2. Hq uara. 18 Apr 47. 

iaul Niemiezt 
To the Specification ot t he Qiarse I Not Guilty 

· To the· Cb ugc • Not Guilty 

Franz Bruckboeoka 
To the Specifica,~on ot tho Cb9rf~ • Not Guilty 
To the Ch!irgo • Not Guilty . \ 

llNDI WSt 

Rudolf .Bast ' 
Of the $pacification of the Ch~rge ••• Not Guilty 
Of the Ch.irge • Not Guilty 

F~rdinond E:lulinuuna 
Of the Specification of tho Ch.lrge I Not Guilty 
Of the Ch.lrge Not Guilty 

Hort:1 Hauawirth I 
/ Of the Spoc}fic.ltion of th6 ChJrgo • Not GuUty 

or the· Charge t Not Guilty 

Friedrich Kisch • 
Of the Speoifi c3tion of tho Cb3rge • Not Guilty 

I or. the Cb<lrge I Not Guilty 
/ ! ~ 

Greil Kubiskaf 
Of the Speo~fiC3tion of the Oh.:1rge • Not Guilty 
Of the Cb :ll'ge • Not Guilty 

Stef~n 3chw:.irtz t 
Of the Spocific~tion of the Ch'lrgo • Not Guilty 
Of the Ch 31'80 . .. Not Guilty 

Victor Z;i.egl cr t I 

or tho Specific~tion of the Charge • Not Guilty 
Of the Cb arge a Not Guilty 

• I 

K:iroline Hendl a 
1 Of t he ~pecific~tion of th& Charge Not Guilty ' 

Of the Charge Not Guilty 
• • :J .. 

Alois L~ching~r • 
Of the $peoificati~n of the (h3rgo • Not Guilty 
Of the Cbnr lle Not Guilty 

i:aul Nh;mioz 1 ., .... ,, 
Of the Specification of the 'th u ·e:e • Not Guilty 
Of the Charge • Not Guilty 

Franz Goet z• 
Of the Specificat ion of th Cl Gh t r{!e I ' Guil,ty 
Of the Ch:.ll'ge • Guilty 

) 
Norbert Grubora 

Of the Speci ti c.ition of the Cb:irge • Guilty 
Of the Ch lJ'ge Guilty 

,,, J 
Friedrich Huebner • 

' 
I Of tho ~pocification of the Chlrae • Guilty 

or the Charge I Guilty 
/ .. 

Joseph P.lulozynski a 
Of the Specification of the Ch rge_ Guilty 
Of t he Ch.l1°ge Guilty 
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Military Com.nieaion Ordera No. 2, Hq USFA, 18 April 1947; 

' 

the 

J'ohsnn Presal • 
Of the Specification of t he Chuge t Guilty 
Of the Cha,ree Guilty 

Josot Schuech1 
Of tho Specification ot the Charge • Guilty 
or the Cb.use Guilty 

I 
Friedrich Wein~rtba 

Ot the Speci!ic~tion of tho Ch3rge G~ilty 
Of t be Ch:irge . " Guilty 

Ernst Erh..irta 
Of the Specific·ition of the Charge Guilty 
or the Charge I Guilty 

Rudolf Geyerhofor a 
' Ot the Specification of tbe Charge I Guilty 

Of the Cln 'rge I Guilty 

St eph!ni e K:irnor a 
Of th6 S:tiecific~t~on of the Charge Guilty 
Of the Coarge Guilty • 

Elizabeth Perbel a ' 
Of the 3peuifioation of the Ch.lrgO Guilty 
Of the Cb:n gc Guilty 

· Fr~hz ~ohloagelhofer a 
Of tbe Specification. of t bo Ch~ree Guilty 
or the Ch{lrge \ Guilty 

J'osef-1 3chmidh!llllller f 
Of the Specification of the Charge Guilty 
Of the Charge • G11ilty 

Rudolf .Mayerbofera 
Of the Specification of tho Ch3rgc.. Guilty 
or the Chiirse Guilty 

Fr3nz Bruokboocka 
Of the Specification o f the Ch.uge Guilty 
Of the Ch..trge • Guilty 

ACWITfoUf 

The CO!lllrlssion thereupon on 22 January 1947 acquitted 
following D~med 3CCUSedl 
!Udolf Bast 

Fordin~nd Etlel inauu . 
Herta Hauswirt h' 

· Friedrich 1{1soh 

Gretl Kubisk3 

Stef.:in Schwarta 

Victor Ziegler 

Karoline He;ndl 

Aloia La~hingcr 

Paul Ni emiez. 
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Military Commi~.ion Ordore No. 2. ~ USJ'4 • 16 ,\pr 47 

ampfCJP -

Franz Goetz a · 
To be confined ~t h.Ji'd l~bort ~t such pl'.lcc a s the 
roviewi~ Cllthority m:iy direct, for t wo ye~rs• 

Norbert Grubera 
To be confined •' bare la'9or, :it' such place a s the 
reviewing au~bori ty ..,-. dt.l'ect, •lbr tour y c:irs.' 

Friedri ch Huebnora 
To be confined .l t h..lrd hbor, .lt s uch pl::ico a s the 
r eviewing a uthority ma)' direct, tor t wo ye~rs. 

J os olii P'.lulezynskia 
To be confined '.lt h.:ird l :lbOr, a t suob pl~ce 38 t he 
reviewi~ 3uthority 1DQ)' direct, t c · tl'O years. 

/ 

J olpnn .Prossl a 
To be confined 3 t h'.lrd l abor, i t such pl.loe :is the 

i reviewi~ ~utbori ty may direct , tor two ye3rs. 

Jos ef dchuecb1 
To be 'contined .lt h'll'4 11bore ~t s uah pl~ce 3 8 the 

r eviewing 'l uthori tf 1DJY 41~', tor t our and one-h3lf 
years. 

Ernst Erh'.lrt1 
To be confined ~t h1rd la~or, at such Pl'.lcc l s the 
r evi eTiing lUthority 111.:lY direct, for ono l nd one-hllf 
year s . · I 

' Friedri ch 1ieinertb1 
'l'o b e confined at . bud l nbort- .it such pl:ice a'3 the 
r evi ewing wthority Ila)' direct, tor one ~d one-halt 
year s . 

Rldolf Geyerhot era 
To be confined 3 t b31'il l OOC>r, .'lt s uer. pJ. :t~e :is the 
r eviewing l Uthority Jll.1¥ direo,, for ~wo y~1rs. 

St oP:i.lnie K3rnera 
To be confined '-\t hard l:ibor, at auch pl 'lce :is the 

.. 

reviewi~ 'lllthority DUY direct, tor. three ioontha. .. 

• 

Elizabeth Perbela 
To be confined 3t b:ird l.lbor, at such pbce as the 
roviewi~ 11thori ty ~ direct , tor one :md one..tu lf 
year s . ... . 

JDBef ..l SGllai~~· I 

To be continea .H b.lrd l 3bor , a t such pl!lcc a s the 
r eviewing authority may di r ect , tor one :ind one-half 

' year. .. I • . . 
Rudolf M'JYerb6tera 

To be oonfined l t b~rd l abor, lt aucb' pl'lcc ~s the 
r eviewine authority Jll:\Y ·direct, tor OJle yenr. • • 

Fr::mz Bruckb6eok1 
To bo confined .it b.ll'd l abor, at euth pbco 'ls t he 
r evi ewi ng 3Uthority may di r ect, tor two ye~rs. 

• Fr::.nz Schloegelhot ers 
To be confined at bard l a bor, at s uoh place l s the 
revi~wing authority Dl1 direct, for five ye '.lrs. 
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Mili to.ry Col'Mlission Ordors No. 2 . liq USFA, 16 .~pr 47. 

The scntoncce wero adjudged on 22 Janu1ry 1947. 

.. \Ql'ION OF m.yIEU?9 ?VIHORI'1'X 

Fr..inz Goetza: 
The septence is approved, but owing to the lell8th of time t he 

accused has been in c~ntinement, eighteen months of the confinement 
imposed are remitted. AIJ thus modified the sentence will be duly 
executed. The Coamanding General, Zene Comnand, Austria , is directed 
to effect the coumitment of the Sdid accused to such confinement at hard 
labor in the custody of the Austrian auth~rities. 

I 

Norbert Gruber.a 
The sent.ence is approved, but the period. of confinement is reduced 

to two yearss ::ind owing to the l ensth of ti11e t~G accus~d has been in 
confinement, eighteen montba of the oontinement i mposed are remitted. 
As thus modified the sentence \1il). be duly executed. The CommandiDB 
General, Z.One Co;mnand, Austria, is directed to effect the comnitment of 
the said accused to such con!'inemen\ at hard labor in the custody of the 
i ustrian authorities. · 

Friedrich Huebnera 
The sontence is approved, but owiJ:J{! t o the .length of time the accused 

has been in confinement, eighteen months of the confinement imposed are• 
r emitted. ~ thus modified the sontebce ·will be duly executed. The Co­
mmanding Genera l, Zone Corrmand, Austri1, is directed to affect the conmit­
mont of the s~id accus~d t~ such confinement 9t h3rd labor in 1he custody 
of the ~ustri~n authorities. . , 
Josef Paulezynski a ~ 

The sentence is approved, but owing to tba l~ngth. of time the accused 
bas boen in confinement, fifteen months of the confinement imp0sed are ro­
mi tted. ,\s thus modified t he sentence will be duly executed. The Colllll8nd­
il'l8 General, Zone Conmand, Austria,is directed to effect the coninitment 
of the said accused to such confinement at hard l abor in the custody of t he 
Austrian authori

1

tj.es. 

J ohlnn Pressla 
The sentence is approYed, but owing to the. !<:.:1t:th of time the acoused 

h::is been in collfinement, twenty !'lOnth• of the c~nf u _mont impoaed are re­
mi tted. AB thus modified the sentence will be dul·· exec~ted. The COll'lll­
anding General, Zone Coamand, Austria, is directed ·co eff ect the comnitmout 
of tho said a~cused to such confinement at hard l sbor in the custody of 
thff Au3triap suthoritiee. 

Josef Schuecha 
The sentence is approved, but owing to the l~ngth of time the accusce 

has been "1n confinement, eighteen months 'lf th e confinement imposed are 
r emitted. ~s thus modified the sentence ~11 be duly executed. The Com1-
anding General, Zone· COmm.lnd, Austria, is directed to effect the comnitmon! 
of the s~id accused to suoh oontine.ID6nt Jt h3rd labor in the custody of the 
A·ts triau authorities. 

1
Frie4ricb Weinerlh• 

The sentence is apprcved, but owing to the lell8th o~ time the accused 
b3s been in confinement, the aentenoe is relllitted. 

ErDst Erhart a 
The sentence is approYed,. but owing to the length Df time the

1

accuscd 
baa beeD in confinement, the sentence is remitted. 
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Milit3ry Comniaaion Or4era No. 2, Hq USFA, 18 Apr 47 

Rldolf Geyerbofera 
The sentence ia approved, but owing to tho l ength of time the 

accused h35 beon in confinement, twenty months of the confinement 
impos~d 3r e remitted. As thus modified the sent ence will be duly 
execu.t od. The CoJ!lll:lnding Goneul, Zone Comn!llld, ·'-us tffa, is direct-
ed t o Duch confinanent a t h.ll'd labor in the custody of the l..us trbn 
author ities.. 

1 

Stof~nio Karner• 
The s entence is ~pprovcd but one month of the confinement is remitt­

ed, .;M9 thus modified, tbe scnt ongo will b c duly executed. The 'liar Cr~mes 
Prison at Camp Marcus w. Orr is doaign.:it ed ...1 s the pbce of confinement. 

Elizabeth Perbela 
'l'he sent ence is appi-oved, but owi ll8 to t he le~th of time the accused 

bas been in confinement, tce ·ecitonoe b:ls boen remitted. 

Fl':lnz Scbloeselhoter • 
The sentence ia approved, but owing to the l engtlj of time the accusaee 

h 'la bee:n i n confinement, el even months of the continement imposed are re­
mitted. As thus nx>dified the sentence will be d~ly executed. The Co­
JD1Unding Gener 3l, 2.one Coamund, :watri~ , ia directed t o effect ~he colllllit­
mont of the s::iid accused to suob confinement ot h'.U'd bbor in t he custody 
of the .Austri:in 3Uthoritiea. 

Josef~ Schmidh.llIIJle:rl 
The s entence is approved , but owing t o t he l ength of time the .3Ccused 

has been in confinement , 1he sentence is r emitted. 
' 

Rldolf I.byerhof or a 
The s ent ence is ::i pproved, but ·owing to the l ength of time tho· 'lccuaed .... / 

has bee:n in confinement, ·the sentence is remitted. "-

' 
Fr·mz Br11okboecka 

Th~ s cntcnt e is approved, but owi1J8 to the l ength of time the accused 
has been in confine~cnt, eighteen ~onths ot th ~ confioGment imposed are 
remi ttod . :Ls thus nodit'i ed the amitence will .'e duly execut ed. The Co­
IIlllUnding Gener ':ll, 2.one; Cotml3Dd, Austria, is di.Ne t ... : to effect the cOIIl'llit· 
mcnt of said accused to such confiru>nl9nt at h'l'ra 1 1 l c.-:- i n the custody of tq 
AuatriJn authorities. 

BY COl&t~ OF UJIJTF.NANI' GENER.a. KFY!Sa 

OFnCL..La 

Isl B. ·a. Saurel 
/t/ B W s:DREL 
Lt Colonel ,\GD 
Actina Adj ut ant General 
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HEAD~UAA'l'EBS 

UNITED ,S'l'llTl°S FORCES IN hUSTRL·, 
Office ot the Judge J.dvocate 

APO m, U. s. Army 

24 February 1947 
• 

SUBJECT1 Review of Proceedings of a r.dl.itary Conaiaission in th.e Cas!il ot 
the Unitod Stvt'Js versus Aloia Grisl a Cue Hot 5-88 

I 

TO ColIKll~d.i.ng General 
Hoadquartors; United Stl1toe Forcos in Austria 
APO 7771 u. S. Army . . : . . . . 

l, ·The r acord of the proceedings o.f tho 11ilitary Commission appoint­
ed by this headquarters for the . tri~.l of J~ois Grisl having been referred 
to mo for review under the provoeions of pr. ragreph 14 a, War Crimes Melll(>oo 
rAndwn Nwnber 3,~ this headquarters, 23 AP.ril 19461 I submit her~witb fD1 
review, with opinion and recommendations and reasons th~refor, es requirod 
by paragraph 14b, War Crimes Memorandum Nwnber 3,cs, 

2. 5Ypops1s of Charges, Findings, nnd Sentence . . 
The accused, Aloie Gri1l, an Auatrian National, was tried by a 

Military Coromi~sion at Salzburf 1 Austria on 24-26 June 1946 on the follow­
ing charge and specificetionss 

Charge: Violation of the Lawe of War 

· Specificetion: In thet Aloia Grial, a public official of the 
then German Reich, acting for and on behalf of the tnen uerr.1811 Reich, 
did, on or a)X;ut 26 July 19441 at or neer MOLLN, Austria, wilfully, 
deliberat ei.Y rod wrongfully encvurage) aid, aoet ci.nd participate in 'the" 
deni al o.f propt7r ruedicr·l attention t o FRJiNK G~ ROGJiN, • ·Llember of the · 
United Str t es Ann1,who was then &n. unermed, wounded, surrendered prison-
er of war in the custody of the German Reich. . 

· The coruruissiun in closed session and upon secrot written bnllot 
f ound the bccused guilty of the charge end guilty of the speci!icr-tion, 

The conmission, in c1~sed sessi~n iind uponsecret writtell 
ball~t, sentenced the accused·t o be confined at h: rd l abcr f~r the torm 
or his ~~a.tur.al life. 

3~ . Evidence f or the Prosecution 

' 
\ 

At about 1130 h~urs, on or about 26 July 19441 an American bomber 
plMe was sh~t down over GROSS BUClffiERG near MOIJ.N, Kreis Kirchdor!) Aust., 
ria (1!5 Zone), and several airmen, including une FRhNK G ROGAN, pera­
chuted from the plane before it crashGd. (R 6) ROGAN wes found by cne 

. · JOSEF MULLER, a civili&n, with a serious wound of undetermined origin in 
his left thigh. (R 6). ,\1.died by two other men,. iarull..ER cut off the flier's 
parachute, administered rough, .emergfmCY .first aid, l'nd carri'ed hiin· a . " • 
short distance to a first-aid etAti.on net r the rond. ( R 7) WELLER then 
went to · h~s home for l~, and returnee somat.i.ine l ater in the ·after.rioon 
to the tirst-sid station vdlere the flier still reru~ined. (R 7) Previous · 
to this, the ~ccused, Dr ALOIS GRlSL, the Health Conmissiouer for Kreis · 
Kirphdort, a public official and physician, had,arrivud at ~he JaidhausJ 
a bUiJ,.ding e.bout two kilometers fran the pince where the flier wes lying. 
(R 50) Wora had been sent to the .Jaidhaus about the 't'A'.)unded flier, ·and. 
Dr. GRISL was told by JOHANN POSCHER, chief of the Gl:lndarmerie1 

11there 
:is a b<'i:UY wounded flier laying out tbere. 11 (R 51) Accordi{lg tO POSCHER,. 
the accused r eplied, 11That is out of question, the dog tt~uld perish or 
die." (R 51) In' the meantime, back at the tir~t;-f\id stf' tion, ·word having 
been r t::oeived from the Jaidhaus that the fiier would receive no JUedical 
att~ntion, he was loaded on the truck of one TIBITJ.N~ and taken away. 
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(R 7, 8) 1'he truck stopped tor approximately a quartor of an hour at 
the Jaidhaus, but according to some testiJliony, Pr GRISL was no longer 
there, having gone out on a patrOl. se~rching for other fliers f~m 
which he did not return until later. 'R 52) At about 1500 hours that 
nftornoon, the truck left the Jaidhaua and went to the vi llage of 
MOLLN, where the wounded flier wt:is left at about 1600 hours at the 

.;.poorhouse. (R 33) Immediately after thiB, Dr BLAHA, a local physici­
an in MOLLN, came to the poorhouse snd 11XEUllined the flier. (R 33) He 
gave tho fliar an injection ot morphine and put some sterile gauze on 
his ~ound. (R JS) He then went to the Gendarmerie post Pnd asked the 
chief of the Gendarme~ie, KO!lll.ER, to telephone to Dr GRis.L, (R JS) 
~cording to Dr BLliliA'S testimony, l\OEHLiR tPlked to Dr. GRU>L, And· 
was told by the latter the.t nn ruubulance v.ould not bQ s.ent for the 
flier and that the affeir did not concern Dr. BLAHA •. (R 39) KOEHLER 
testified, howeYor, that Dr BLAHA himself talked on the phone to som<r­
one at the Jaidhaus who he understood to be Dr GRISL and was told in 
substrnc~ that no rnedici-1 cr.re ' wN1 to be given to the fiier. (R Jl) 
Aleo tm prosecution witness, REX:HSB~ER, st ~ted he w&s at the Jaidhaus 
and he believed that Dr GRISL ·telked on the phone to Dr BLAHA. (R 22) 
Dr BLAHA then .returned to the poor house, hut did not have the ,f 0cilities 
to render the necessory.treet.ment to tho flier. (R 39) Dr BLAHA was 
of the opinion that the flier needed a blood trensfusion, and for .this 
purpose and runbulance was needed to .t eke him to the hospital. (R 39.) 
There was a hospitfll wi. th such facilities at KIRCHDOnF, but only Dr 
GRISL had the authority to direct the use ot the ambulnnce. (R 43) 
When asked whether timely medicE'l or surgical assistence would have 
saved the life of the flier, Dr BLAHA replied "maybe". (R 41) At 
1800 hours that afternoon, the . flier died, and Dr BLl.ilA pronounced 
him c:ead. (R 40) · 

The first witness called by the prosecution vies JOSEF MUELLER, -
who testified that hi3 found the wounded flier and brought him to the 
aid station: that after two or three hours word c<Jne froJJlth~ Jaid­
mus that the flier would "not get crcy medical treE'tment"; and that 
shortly theNafter th~ wounded man was t aken away on a truck. (R 6 -15) 
The p~secution next celled MICtiAEL RECHBERGEl\., a Lieutenant of the 
Gendarmerie post ttt KIF.CHDORF 1 who stated that he saw Dr GRISL at t.be 
Jaidhaus, and asked him about the wo.u.nded flier, and was told that .he, 
GRISL, had not come as a physician ani that the wounded flier ·diu not 
int~test t1im. (R 18) After that the prosecution cr lled Anton KOF.HLER, . 
commanc.~r of the Gendarmerie post et IDLLN, Who t:. >'st.i.fiea in· r eforenoe 
to tile telephone conversc1tion between Dr BLIJUL nae. t lw t> ccused, as . 
stated above. (R 29-32) The next witness wes Sister H.D 'l'ERLEITNER, • 
an attenuant at the poorhouso in MOLLN, wtx> testified concerning tbe 
flier's woun~s and daath, and that Dr BLAHA said that Dr GRISL forb~de 
hia to treat the American. (R 34) JU.OIS BLIEHER, a priest at 1i01tl-N, 
t~en tes~ified that he administered last rites to the flier before his 
death at the poorhouse, and that Dr BLJUIA said that he had been for­
bidden by Dr GHISL to render medical e.ttontion. (U 37) The next wit­
ness was Dr BLAHA, the substantial portions of whose testimony have 
already been steted above. ( 39-49) The l ast witness called by the 
prosecution was JOHANN POSCHER, a gendann f~ra Kirohdorf 1 Wio st~ted 
ttti t he was guarding tV«:> . other American flier . prisoners at tm Jaid-

' haua when Dr GRISL canie ' up tc them and said ~'You ~gs, you ought ii:> 
go to the assistE n~e of the wounded flier who was then about two kilo­
reeters away, as stated abowe. 

4. Evidence for ·the Defense 

The essence Qf the case tor\ the defense was that Dr GRISL at 
no time spok~ to Dr BL.AHA and at not.time gave instructions to anyone 
that medical treatment V«>uld be denied to the flier! ru1d further, 
that GRISL came to t he Jaidhaus as an agent· of the Landrat and not as 
a physician, that he had no medical equipmdllt. or supplies with him and 
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thnt he did not go to the vo unded flier boc· uso he hrd no means of 
rondering assistance to him. 

The d~fense c~lled as · its first witn~se FRDIDRiCH STAUFFER, or: 
tho filgemeine SS, wti\J testifiod that he was sent to the Jaidhaus on 
tha day in question by the chief of the Gendarmerie post at Kirchdorf, 
and escorted two imerican prisoners to MOLLN. (R 61) He stl\rted out 
on foot with the prisoners, 'and a little late r TIBITANZL cP.me along 
1r;i t\ . truck with other A.nericnn prisoners. ( R 6~) He go~, on ~e. truck 
with hie pr~s~ners and went to the Geridormorie post in MOLLN. (R 59) 
There he heard .the chief of the Gendorm~rie, KOFJiLER, say to Dr BLAHA, 
\ha\ he had calllid up Kirchdorf about the wounded prisoners 1md was 
tole thet they were to get no' medic~l treatment, not even a dressing. 
(R 59) He further stated that·KOEHLER told Dr1BLAHA in referenco to 
this: "Doctor, you c~n ask yourself ogein in Kir chdorf or in the Jaid­
haue where Dr GR!SL is." (R 62) He did not st1y at the Gendarmerie 
post loog enough to know Vlhether or not Dr HLJJIA made a call to Dr. GRISL. 
(R 62) Then he took the W> Wlded fiier to the poorhouse. (R 62) 

The defense c~led finally the accused, Dr FR!SL, who, after being 
duly oppr&.s~'<l · of his rights, testified under oath in hie o\lll behalf. 
(R 66) . He stated that he wcie the public health officer in Kirchdort 
( R 68); that he did not engRse in general practice or surgery ( R 69); 
that on tm 26 July l944tha I.Md.rat sent him to too Jaidhaus to help 
capture the· fliers that had been ahot <k>wn (R 69); that although his , 
car ran out of gaeol,ine on tho way, he finally arrived there (R 70); 
that he presumed tha» the flier was so severen}¥ wounded t~t no help 
could be given him (R 71); that he docided to comply wi. th his orders 
fran the Lruuirat and go seardh for other f'l:lors ( R 71); that he Md 
no modicaJ. supplies or surgical instrwDents, but onljl some pACkages 
ot bc.Odliges with him (R 71); thr t ho nevdr talked to Dr BLAHA en' the 
telephone on that day, and never gave instructions for Dr~ in ro­
gard to 'the f«)Unded flier ( R 72) W1.en l'sked why ho had changed hie 
plea from .not guil1Jy to guilty, he r epliod, "Because I see now thP.t 
I shOuld have gone to that wounded fi,ioro 11 (R 72) 

On cros'e-ex.ainination, certrin inconsistencies were brought out 
in ttie accused's . story. For example , he str.ted that he c~me to the . 
Jaidhaua armed with a pistol intending to search for fliers (R 73)1 

but then stated that _he intended to l ook for wounded fliers for thl\ 
purpose of treating them. (R 73) 

' 

5. Proceedings 

The Military Conu11ission was appointed pW'E'll Ult to authority 
del egPted by the Commanding Gene~al, United State~ Forces, EuropelUl 
Theeter, to the Commanding General, ~nited StAtes Forces in Austria, 
by l etter, H~a6quarters, United State• Forces , EuropeP.n Theater, II:, 
250.4 GltP-1'®

1 
10 October 1945, subjects "Authority t o appoint Mil.it- . 

. ; 

nry Conud.ssioosit . T~ commis'sion wP.s appointed by paragraph 51 Specinl 
Order Number 115, Headq~ers, United States Force• in Austria ; 17 
May 1946, and amcnd~d by paragraphs 1-4, Special Order Number 138, , 
HeadqlJarters, United States Froces in Jwatria, 14 June 1946. The pro­
visions ot paragraph Jd, War Crimes Memorandum Number J, He~dquai:ter,, 
United ~t~tes Forces in Austria, ~ April 1;9461; were compliea with, ... in · >i ·. 
that the cummission was , oomposed of more tha• three commissioned ·officers, . 
and toot a Trial Judge Ailvocnte and Defense Counsel and assistants tor 
each were appointed. 'l'ha charges ware properly sworn to, and ·were r e7 
Serred for 

1
proper indorsement to the Tri~. Juago Advocate, !or tria+-. 

The cnarges ~ere served on tbe accused a~ra thon five days prior tc : the 
date of trial. The accused wae represented by n MAjor .arxl a .Captain, in ·'. 
the ~nii~CI. Ste.ties A.rrq

1 
both vt whom were experienced' attorneys .. · 'lbe ,. 

accus~d steted 'et the trinl that he wAs satisfied wl. th counsel.. ~ fair 
end impartial trial was ned. Four. cpmpe~ont interpretors were sworn, . 
Md the 4;1ntire proct.edings were interprotocl in the German l~usge· tor . 
the benefit of the ~co~sed! 
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6. Jurisdiction 

... • 

That a .Military Commission haa the power to try an ene1D3 national 
for an offense against the lsws of war is settled. 'fhere is no question ' 
but that the Commission had jurisdiction over the eccused and the offense 
charged • 

.. 7. Procedur». 

·· The p~ceed~s ot the ·oOfD!es i on v1l:lre, in gener al, conducted i n 
accord rnpe with tbe rules of procedure prescribed for g&neral courts-me.r­
ti ~i, which is in accord with pAragraph 41 Wa r Crimes Memor r.ndum Nwnber 3, 
cs, which provides that V.ilitary Conmissions will h~ve r egard !or,· with-
out being bound by, such rules. ' . 

The eccus~d wr-s arraigned at the b~ginning of the trial in the 
usual manner and pleeded not guilty to the specific<tion :nd not guilt7 
to the chArge . (R 5) Subsoquontly, before th..i prosecution h t·.d complet ed. 
its case, the accused, through the def ense ·counsel, requested that his 
plea of not guilty to the charge e1l4 to the sp~cificr tion be withdrawn 
and a plea of guilty be entered to both. (R ~9) The Presidan•. of the~· 
Commiss ion explained to the accused the meani ng of such a plea and told 
the accused that he exposed himself thereby t o a sontence upt to c.nd i n­
cluding t he ddath pgnalty. (R 49) Tho accused hc.ving seid that he 
Wlderstood this, the· commission ~ccept~d t he chcnged pl ea. Lat er, <fter , 
the £.ccused nnd t !ken t ho strnd undor or t h E- s c wit.Pass in his pwn 
behnl1'1 t he President illlde th'e tollowin& stat c.ruent: · "Your t est'imony 
and ~vidence oifer~d by your counsel i s incon~istent vdt h your ple~ of 
gl,lil.ty rnd this colll!ltissi on must r egr rd your plot. rs :improvidentislly 
ent .:ir ed •••••• t his commissi on will ,.iroceod to tru :l rnd j udge111erit as if 
you hed not pleaded guilty ~nd your pl ee of guilty will not be commented 
upon or consider ed by t he commission in its dolibor vtions , 11 (R 82) 
The def enso counsel thon offored to have t he cccus1,;d expl r in the reason 
for his plue of guilty, but the coarnission, hllving 1Mdo i t s ruling 
direct ed t he counsel to proceed with r~direct examination of the witness. 
Def onse counsel t hen promptly asked tho hCcused why he had plerded 
guilty md accused r ep:}.ied, "Because I 'feel guilty 'of heving refused 
the help." (R 82) No further comnent eppor.r s in t he record, and the 
commission proceeded thereafter on v plcr or not guilty. · 

The Manual for Courts-Marlilll ( 1928) , p.qragraph 70 (pogo 54) 
s t .. t t:s f! S follows: ''Whenever it appeti rs t o tl.1.1 court that a plea of 
guilty may have been snter ed improvidently or th•'ueh l r ck of understand­
i ng of its mei>ning rnd effect, •r whenover r n 11cc·i snd '9fter a plea of 
guilty, makes a stat ement to the court, in his t esti .nony or ot herwise, 
inconsistent with the plea, the presid~nt of the l 1>w member if oo 
di r ect ed by the president, will make such explt•netion end s! et ement to 
t he E.ccused as t he occasi on. r equires. If, lift er such e:xpl.anation end 
~totement, it apper.rs to the· court that t he accused in f~ct e~tered the 
pl ea improvidently or through lclck of understanding of its meaning lµld 
~ffect, or if after such explanation and stl\t ement the accused does not 
yolunt11rily withdraw hia inconsistent strt ement, thu court will proceed 
to trial and judgement sa if he had pleaded not guilty ." 

In changing the accused's plea from gull ty to not guil ty,· the 
commission was thus following the prescribed ~rocedure. The accused 

, . had j ust tcstif~ed under oath at length in such a woy as to exonerat e 
himself completely, and his t 13stimony WGs inconsist~nt with a ·plea oi 
guilty. Wh.Y the · sccusod and ,the defense counsel saw fit to enter such 
n ploa in the first · place, or wh¥ they attempted to cling to it after 
the conunission' s ruling, is unknowni b)lt in r l\Y evont the conunission 
t ook the propt1r nction rod fully protected the rights of th c') accused 
notwithst anding the error or i gnoro.noe on his or td s counsol's part. 

No irregularities of lmportr..nco or prejudicial. to the sub­
stf ntial. rights of the accused ar e noted. Ths l aw ruember r uled on 
interlocutory questions rnd the vdmissabi lity' of' evidence, the '!\rial 
Judge Advoc~te of fered ~ document into evi dence and the Def ense Counsel 
objected. Before the r uling of the Law M;;suber was ~.ade , the Trial 
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' • J4dge Advocr te improperly r ead a ~Art of the st temont to the commission. 
(R 78). The Law Member ruled that the docwnent was admissable and the 
Defense Counsel took exception. The Law Mamber then ruled that the im­
proper st~twuent of the Trial Judge Advocate would be stricken from the 
record, whereupon the Trial Jud8e Advocete withdrew the document from 
ei'idence. 

· In s~verlll inst~nces, hearsay evidence ·w.13s admitted, sometimes 
over objection. (R 161 19, 78) Thia 1a clcnrly pennissible under par a­
graph 51 War Crimes Memorandum Number J, cs, the only condition being 
tt..t it must have proba~ive v~lue to a rersonabla man. 

Dwring the direct exPmination of prosecution wit·nes• Anton 
KOEHLER, the Trial Judge Advocate made a conunent reg~rding the witness• 
mentality ~d manner of testifying. (R ·JO) The remark wee made improper­
ly at that. time and constituted a violetioh of the rule against a party 
attempting t6 discredit his own witness. There wos no objection' by 
Defense Counsel, however, and it cannot be said that tho error was 
preJudiciel to the rights of the accused. In several o'ther instr nces 

.-A attempted violations by the Trial Judge Advocate of the normal rules of 
procedure ~ere .corrected by the ~aw Member. (R 27 1 7'>-74) 

·a. Sufficiency 

Article · 1 1 Genttva Convention of July Z7 , 1929, for tre ameliora­
tion of the . condition of the w::>unded and sick of anuies in th1:1 field , es 
cited in pnragrb:ph 174, Field Manual 27-10, Rules of LF-nd Warfare, states 
as follows: 

· · "Officers, soldidrs,and othor persons offici&lly attached to 
anilies whO are wounded or sick shall be protec~ed un~ur all circumstances; 
they shall be treeted with humani~y and c~red for, without distinctio~ of 
nat:loriality·; by the belligerent in lfllose power they are. 11 

. hrticle 2, Genevf Convention of Z7 July 1929,cs, as cited in 
parAgrnpn .175,· Ffold Manual Zl-101 !urthor stfltoss 

. · "Subject to the cr re that must be t ( ken' of them under the pr eced­
ing article, 'the wounded end sic~ of MY army who fall into the power of 
the other .belligerent shall be prisoners of war, and the general rul~s of 
international. iaw in respect to prisoners shall be appiicable to them". 

. In discussing these articles of the convention, one authority .. 
states the following: _ 

"The improtent poi.nt in this Artit.l.e :.s to determine the meaning 
of 'sick an~ wounaed', in order to know when prot~ction is demande~. It 
is clear that the expression applies only• to those ~o, through sickne~s . 
or vcuqds, are no longer able to continue fighting. Those who continue 
despite wounds are considered as active combatants, And l".l'e lfoble to 
be attacK'ed as such. 11 Wharton's Internatd.onal ~w, Ed 1944, p 191 

· There cari be no question that bhe American fkuer , Rogan, ! nlls 
into the category of persons mentioned in the above articles. He had 
parachuted from a disabled pl~e, had beep captured and disanned, and wa~ 
severely wounded. He was entitled to the protection afforded by these ' 
Articles, end the general rules of international law in respect to 
prlsoners were applicable to him. / 

. The treatment he should have received is stated in Articl~ l~, ~ 
Geneva Convention of 27 July 1929, relative to the treatment of prisoners , , 
of wl r, s s cited' in apragreph a7, Field Manual 27-10, Rules of Land Wa~ 
f ar e s · ' 

"Prisoners aff .3cted with a serious illness or whose condition 
necessitstes a major surgical oper ntiun must be admitted, at the ~ense 
of the det~inin{power, to cny military or civil med.lct.l establiahmMt· 
qualified to treat them. 11 

. The basis of the cnarge against the accused in t'lUs crs~ w~s 
that he encourag~d, aided, abetted and participnted "in the· denial of 
proper medicr..l attention" to which the deceased flier was entitled rertpectsa 
first, 'he refused t o ,rendor 8n7 ffiedicsl trent mont to ti}e flier himself; · 
second, he refused to send the flier to D hvspital in an Ambulance for 
proper treatment; third, he r efused t o gi vo pormiasion to Dr BLAHA 
t o render proper trent ment 
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11 , In r egr. rd to the fi11st point, it is necossary t o ccmsi~er . 

what duty or oblig~tion the accused owed to the flior under the 
circwnstEnces. The l c,w does not ordinarily attnoh criJdinal responsi­
bility for non-i'easance in the ebsence of a leg&l auty w take speci­
fic action. It appears from tne record that the nccused was the pub­
l ic Health Commissioner for Kreis Kirchdorf (R 80). It further appears 
t hat he represented the Landrat on the day of the alleged crime, and 
that the Landrat qad the duty of evacuating wounded fliers (R 83) . In 
the words of Dr GRISL himself, the Landr~t wcs rosponslbel for t ['king 
cere of wounded American fliers (R 84), and furthermore the Lr ndrnt 
hed issued no orders or instructions to the accused not to treot or 
r~nder medioei attention to wounded fliers (R 81). As the repr~son­
t ativo of the Lrndrat, therofore·, the r ccused may bo considered' fully 
respohsi'M!le for the performnnce ot these duties. As further support­
ing thia conclusion, it appeP. rs that RECHBERGER, who was ectually or­
dered to c~pture the fliers, subsequently r eported to the l rndrat that 
tho accused h~d rendered no medicAl attention in this instance, and 
said further th"t 11Dr GRISL and myself 11t tho t ime did not act as wo 
should heve ~cted.11 (R 28) .~inally, during tho course of the trial, 
the accused attempted t o change his plen to ~iltf because, as he SRid, 
11 I f eel guilt¥ of having refused the he).p. 11 lR 82) Standing elone, 
this l~tter point might be consider ed to be of limited provative value 
on the basis that the accused may have f elt t hat he had merely violated 
the ethics of the medical profession, but when oonsider~d in. rel ation 

1 with the other testimony, it appears more probabl e that ho f e1t that 
he hnd f ailed to perform a specific duty on this occAsion. It thlas 
appears from the evidence that the l'ccused. at the time of th~ alleged 
offense wrs under a duty to render uiedical attention to the flier, nnd 
his f ailure to do so is an offense for which he mny lagr lly bo held r espo­
nsible: 11 It is non-fecsance ·and .a crime tor sny pu~lic officer wilfully 
to negl ect to perform any duty tor which he i s bound to perform •••••••• 11 

Miller, Criminal Law, 1934, page 477 • . 
In r egard to the second snd tnird points 1aentioned above, 

th o evidence is so clerr and the record so compl ate os to call for 
little comment . The rccused himself admitted that he alone had author­
ity to dispatch arnbulPncds within Kreis Kirchdorf 1 that he had an 
ambul&nce available oro 26 July 19441 and that he did not. dispatch it 
on this occasi on. {R 83) Also as indicated in ppragraph 3, supra, 
ther e w6s ample testimoey tO' sustain the conclt1sion that Dr BLAHA talked 
t o th e accused on the telephone and was told t ha·. no medical atterition 
was to bo given to t he Y«:>unded ftliier, and that C!' B! !JIA co ..J.d not A"ender 

, t he appropriate treatment without the p~rmission nnd assistance of the 
accused. 

Whet her the conduct o,f the accused cnused tho deeth oI the 
flier is a matter of conjooture, but it seems f airly obvious that it 
d:fd contribute to his death at the time. He, no doubt, through pro­
f essional training, could hrve slowed the ble~ding of the wounded · / 

, flier had he tried, r ather t han to le::ve tfie flior in untreined hands . 
And, if the view of the evidence t aken by the commission is corr&ct, 

, he could groatly h&ve expedited more substantial trel'tment. In :-ey 
event, this wl's a question of fact for tl'c commission to determine ~ 
It should be noted that it was not essential to prove that the accused's 
conduct er.used the death of the flier, qecruse there was adequat e proof 
of the positive daniel of mediorl ~ttention, which is the essence of 
thsi charge under the rules of war. Proof that such denial coused the 
death of the flier would mer ely constitute an nggr~votion of the offence 
t o be t eken into consideration by the commission in det ermining the 
sentence . 

The findi ngs of guilty are sustnined by evidence whiqh was 
competent within the meaning <tnd. intent of paragraph 5a , War Crimes 
Memorandum Number 3, namely, that it had provative velue to a r eason­
able man. There are no irregulf.rities affecting the feirness and 
impartiality ·or t he trinl or which are pr ejudicial to the subste.nt.i al 
rights of tbe &ccused in proceedings such as these . 
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9. Petition for Reopenilig of ProcJedins;s on tae Grounds of Newly­
Discovered Evidence, 

I 

ApproximatQly six JJ10nths after the trial hrd been completed, tho 
findings made, and the saitence adjudged, the wifo of the accused, by 
l etter d~ted 28 Decamber 1946 ruid addressed to the Commt nding General, 
USFA, requested, in effect, tnat proceedings be reppen(:jd for the 
purpose cO . nearing the t estimony of ono Anton MOSER who wee not a witn(:jee 
et the tria~ and who, she indicated, would be able to give eviQence / 
which would be of benefit to the ~ccused, 

Upon the receipt of that letter by this office, an officer i ives­
tigt tor, duly authorized to admin,ister oaths wvs instructed to locrte 
MOSER Nld t cke his sworn st~tement concerning hid knowledge of the events 
which took place on the day of the olleged ·offvnce, for the purpose of 
deterID.J.ning whether such statement might hnvo any bearing upon the guilt 
or innocenco of the r ccused. Such a statement was t~J<en &nd it, together 
with a translation of ·the above mentioned letter from t t:e wife of the 
accused, is attPched to the record of trivl. 

A careful analysis of MOSER's stP.tement indicates thet although 
he WPS with the ~ccused the bdtter part of the afternoon in qu~stion, 
he wt1s not in his presence during the commission of, and that he other­
wise has no knowledge of, the particul~r acte of the nccused which consti-

. tuted a violation of the l rws of war. 
The rule of l t w applicable to questions of this neture, ha~ 

been etnt ed •as follows: "The words ' material avidence ' ar~ aptly applied 
to the force of testimony, upon the applicntion for a ne~ trial after 
verdict, upon the ground of newly discov~red ovidence . Such evidencv 
must be naterial end it does not snt isf y the condition if it is cwnule­
tive , corroborative, or impeaching in char~ct~r ofll.y. In defining the 
word •msterial' as this used, a sta~em'3nt is seid to b.e 'mat erial' when 
it has A bearin& directly or indirectly upo~ the m«tter in question ~ 
to influence its aetennination." Wharton, CN.minnl · Evidence, Vol I, 
p 590 (Underscoring supplied.) The ocidence that has, or could be, 
contributed to this case by MOSER will ba consider ed on the bases of 
this ivle. • I 

As stated in, paragrph S supra , the r ecord soows thC>t the 
accused participnted in the denial of -proper medicrl sttention in three · 
different ways; fil'8t1 he refusad to render · any madicrJ. trer tm.ent to 
the flyer himself; second, he rbfused to sand t r.e flyer to & hospitel 
in cin ambulance for proper treatment; and tnird: ~a r efused to give 
permission to Dactor BLAHA to render proper trertJ10n'·. 

Tho r ecord w:>uld not seem to permit of' rny l1'l estion tiut t hat 
his first offence, that is, his r efusal to render any !Tu3dic&l. treetment 
himself, was committed between the t:iJne he first Elrrived at the Jc.id­
haue and the tiae the w:>unded fiyer was transported to MOLLN. At no 
other time did he have an opportunity to trert the flyer himself; 
Furthermore the reco,rd clearly indict t ed that the flyer was trAnsported 
t o MOLLN prior to the return of tne accused to tho J£iidhe11e after his secr r!. 
for other flyers .who might have landed in the vicinity" The wi t .ness 
MOSER stat es, .however, that "the first time Dr GRISL ~r.Ll I heard s9me­
thing about trn wounded man" wAs after they had r eturned to the Jeid-
haus from their search for the other fiyers. All of the other. w.itneeses 
who wer e in a posit~on t o know Agree, and the ~ccused himself admits 
(R 70), that he was advised cf the presenoa of tho wout)ded flyer'' in 
the vicinity immediately after he first ~rrived et the J r. idhaue and . 
prior t o his l erving there t o seP.rch for thd othor flyers. CartP.inly 
the determination of no court could be influenced by such obviously 
unifonued testimony as MOSER would give on this issue . 

· Ps to the second respect in 'l'lhich the ·nccused cienied the victim 
pro~r medicDl ~ttention, nsmaly his refusal t o ~all Pn smbulqnce, it ·1s 
obvious from the record thot the c:x;,.nclusion of the court wes br eE::d sub­
stnntially on testimony by the accused hims~lf (R 83) that he ~lone1 had 
authori)y 't o dispatch ambulances f rom I<r eis Kirchdorf, thllt He had an 
ambulance avail able on that day , ond t het he did not, in f act, dispatch 
it. MOSER has said n~thing Rbc.ut this , and offers no new evidonca in 
this oonneotion, 
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As to the third point, namely the accused's refusal to give 
permission to Dr BLAHA to render proper treatment, it appears fran the. 
record that the conclusion of quilt ·in this connection was based upon 
testimony that this permission was refused during a telephone conversa­
tion in which he, the accused, 'participated. WSER admits that he did ' 
not overheari and that he was not told about, any such conversation. 
He concedes, howeYer, that a tolephone ·call was in fact· received by the 
accused, and in this respect his testimo(l¥ t onds to corroborate the 
stetements of the other witness. In any' event,' MOSER admittedly has no 
knowledge of the substance of the t~l~phone call in question, and can 
say nothing in coMection therewith cu.ch would be of any benefit to 
tho accused. 
. It is concluded for tho reasons s~Bted above that MOSER1s 

evidence could not heve influenced a detennination of ony court en 
any ot the matters which were in question ct this tri~l and, therefore, 
by deny~ng the request of Mrs GRJSL to reopen this case. 

10. Sentence 

According to the provisions ot· pnragraph l3a, Vk r Crimos Mero­
r andwn Number 3, this herdquartors, 23 April 1946, the commi~sion could . 
adjudge ttny type of punishment referred to in p1;1r agrliph 45, Wnr Depart­
ment Field Manual Zl-5, subject: ")tilit&r;y Government and Civil Affairs"·, 
dnt ed 22 D~cember 1943, up to and including the death penalty. It i s 
further stf ted in parigrr1ph l)a, War Crimes "emorandum Number 3, cs, 
that conmissions may be guided by, but are not limited to, the penvlties 
authorized by the Manual for Court-lLartials,' the l nws of the United 
Str t es, r.nd of territory in which the offense wr.s committed or the trial 
is held. No specific penalty is pr.:isoribed for rn offense such as is 
,chcrgcd in this cc.se, and therefore the conmiasion i s entitled to ad-. 
judge such sentence as it deems appropriobe b~sed on the facts~ The· 
provisions of pF.r cgrrph Jc, War Crimes Memorf: ndwn Numbor 3; cs, were 
complied within that the1·0 was concurrence 0£ at lerst two-thirds of 
the memb&rs of tha commission present in the findings md tm sont enoe. 

The sentence adjudged, however, would ~ppear to be somewhat 
excessive in view of certain mitigeting ci rcumstrnces which appeet in 
too r eoord and in view of the nature of the offense which Y1as coJlllllitted. 
Although the accused had a clet.r duty to r ondu'."' v.hat aid he could to the 
fl.ier and although he clearly violated thr t du~:r: the evidence does not 
establish beyond a reasonable doubt that hie co.~r:uct in f act caused the 
flier's death. The principal testiroont in this ~oflTle~tion is Dr BLAHA1s 
statement (R 41) that "maybe" timely modicrl or sur1:,for·l assist~nce 
.:>uld hfve SP.ved the life of the flior. Furthermore, considering the 
chr rge against this P.ccused, ~nd his Actions es dev~loped by the testi­
mony, it does . not appear that he coamitted such positive ~cts of viol­
ance r.s ere normally associated with a sentence of the sevcrlty adminis­
ter~d here. For inst~nce, it seems worthy of coament that the eccused 
wPs never, according to the testimony, in the immediat e presence of tho 
victim, and to ruach him he would have hnd to tr(vel a distance of over 
one kilomet er. While this comes f ar from excusing hi s actions, never­
thel ess it should be t aken into consideration by w~y ~f mitigetion, It 
is Dccordingly recommended thDt the sentence be ~pproved and mitigr~ed 
to one . of impri sonment at hard labor for fifteen yuars, 

The following petitions for clemency hi1ve been made by mooibars 
of th~ accused's family and are appended to the record of trial.1 ' 14 
October 1946, by Else GRISL, ' his wife; 2) October 1946, by Else GRlSL, 
q,...s wife ; 25 October 1946, by Josef and Josefine GRISL, his pP.rents; 
26 October 1946, by Johann SCHANTL, his f&.ther-in-lnw; 28 Dt.:cember 1946, 
by Else GRISL, his wife . These petitions in genernl r ef er to the good 
char r.cter of th~ 8ccuscd, his kind ond considur at e nature, and the con­
cern of his family ov~r his conviction. They do not t dd any new matarial 
evidonc~ t o the c~sc, oth~r then ns commentdd on in paragrpah 9, supra, 
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in conoection with the ststement of Anton MOSER, r.nd furnish no souna 
be.sis for clemency beyond the mitigf· ting oircwnatr ocee and reconmendll­
tion set forth in the proceding parbgrpah. 

ll. Opinion 

It is my opL1ion thats 

~ · The Mi.litPry Cornmission wes legally constituted, , 
• . . I 

b. 1he MJ_litary Commission had jurisdiction over the offense 

.. 

~ 

and tra person charged, . ' 

c. The r~cord of tr~l is legrlly sufficient to support the 
finding of guilty end the. sentence, 

d. No er~ors injuriously affecting the substantial 'rights 
of tra accused were committed during the trial 

I 

. 12 •. Recommendation 

It is accordingly recommended that: 
I 

e. The sentence be approved, but that in view of the extenu­
ating and mitigating .circumstEnces the sentence be reduced to confine­
ment at hard labor for a tenn of fifteen years, and that 

I 

b. . 'f.he· COJ!llllMding Genertl, Zone Collllllsnd, Austria, be directed 
t o effect the colI¥Uitment ot the said accusud t o such confinement at hard 
l abor in the custody of the Austrian authorities . 

13. Activn \. 

.. 

. . 
No confirmation of the sentence is r c"1uired vilere the Comrnrnd­

ing General, Umteci. States Fore.ea in Austria, is the appointing authoi­
ity, r.s is the c&se here. (Par Jh, War Crimes M~orandum Nua:P~r J, this 
head~uarters, 23 Apri~ 1946) Accordingly en action desigrred to carry the 
foregqing 'i-acomru.endations into- effect, should th~y. meet wirh your approval, 
is submitted herewith. 

. I 

I have read the record of tr~il in 
this cPse Fnd concur in the above r eview. 

s/: David S. McLean 
\ : : .t/ . DAVID S. Y:cLE/.N. 

) .'.Colonel , JAGD 
' Juqge Advocf'te 
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s/ R1.isselJ 0 Pettibc.ne 
t/ RUSSELL 0 PETl'lBQNE . 

U. S . Civlli6:1 . 
Chief, Viar C.rimes Branch · 

.. 

.. 


