HEADQUART'ERS
UNITID STATES FORCES IN AUSTRIA
APO 777, UsSe Army

MILITARY COMMISSION ),
, E 18 April 1947
ORDERS NUMBER 2 )

Before a Military Commission which convened 1t Salzburg, .Anstria,
pursuant to paragraph 2, Special Orders Number 304, Headquarters, United
States Forces in .ustria, 31 Deccmber 1946, were arraigned and trieds

Franz Goetz, Noriert Gruber, Friedrich Huebner, Joseph Paulezynsgki,
Johann Pressl, Josef Schuech, Friedrich Weinerth, Rudolf Bast, Ferdinand
Bielinaun, Ernst Erhart, Rudolf Geyerhofcr, Herta Hauswirth, Friedrich
Kisch, Gretl Kubiska, Stef nie Karner, Elizabcth Perbel, Franz Schloegel-
hofer, Josefz Schmidhammer, Stefan Schwartz, Victor Ziegler, Karoline
Hendl, Alois Lachinger, Rudolf Mayerhofcr, Paul Niemiez and Franz Bruck-
boeck, Austrian nationals,

»

ioslation o h W1le

; ﬂngcigicnti%gt In that Franz Goetz, Norbert Gruber, Friedrich
Hucbner, Joseph Paulezynski, Johann Pressl, Josef Schuech, Friedrich
Woinerth, Rudolf Bast, Ferdinand Edelinaun, Ernst Erhart, Rudolf Gey-
erhofer, Herta Hauswirth, Friedrich Kisch, Gretl Kubiska, Stefanie Karner,
Elizabeth Perbcl, Franz Schloegelhofer, Jogefa Schmidhmmer, Stcfan Sch~
wartz, Victor Ziegler, Karoline Hendl, Alois Lachingcr, Rudolf Maycrhofer,
Paul Niemiez and Franz Bruckbdeck, did, at or near .mstetten, Austria, on
or zbout 20 March, 1945, wilfully encourage, aid abet nnd participate in
comnitting assaults upon fifteen unknown american airmen, members of the
Unitcd States .omy, who werc then unarmed, surrendered prisoners of war in
the custody of the then German Reich,

PLEAS |

Franz Goatzy
To the Speeification of the Ghargo: Not Guilty
To the Chairge & Not Guilty

Norbert Gruberg
To the Specification Charges No: suilty
To thc Charge (3 Not uilty

Friecdrich Huebners
To the Specification Not Guilty
To the Charge ] Not Guilty
& S
Joseph Paulezynskis
To the Speecification Chrges. Not Guilty
To the Charge 1 Not Guilty

Johan Prcssly
To the Speeification of the Not Guilty
To the Charge Not Guilty

Josef Schuechs
To the Specification Not Guilty
To the Charge Not' Guilty

Friedrich Wweinerths
To the Specification Not Guilty
To the Charge Not Guilty
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Rudolf Bagte
To the Specificition of the Charges llot Guilty
To the Charge [ tlot Guilty

Ferdinand Edelinauni
To the Specification . Charget Not Guilty
To the Charge - t Not Guilty

Ernst Erharti
To the opecification Chargei Not Guilty
To the Charge [ Not Guilty

Fudolf Geyerhofers
To the Specification Charges Not Guilty
To the Chirge (7 Hot Guilty
Hert: lauswirths \
To the Speeification Not Guilty
To the Ch.rge : Not Guilsy

Friedrich Kischi
To the Speecification Not Guilty
To the Charae Not Guilty

Gretl kubiska: t
To the o_.czeification of liot Guilty
To the Charge ) Hot Guilty

Stefanic Karneri
To the SGpeeification o Not Guilty
To the Charge ot Guilty

Elizabeth Porbels
To the Specification . Not Guilty
To the Charge g Not Guilty
3
Franz Schloegelhofers:
To tuc Speeification Guilty
To the Chargze fab Guilty

Josefa Schmidhimmers :
To the Specification 3 Guilty
To the Charge Guilty

otefan Schwartzs
To the Specifieation urgo Guilty
To the Chargs [ ' Guilty

Victor Zieglers
To the Specifieation » Charget Guilty
T>5 the Charge 3 Guilty

Karoline Hendlp
To the wpecification Charget Guilty
To tho Charge ¥ Guilty

alois Lmhingér:
To the ospecification Guilty
To the Charge Gnilty

Rudolf Mayerhofers
To the Specifieation the C .rucs Guilty
To the Charc ' Guilty
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Paul Niemiezi
To the Specification of the Charge
To the Charge

Franz Bruckboeok!
To the Specification of the Charge
To the Charge

| FINDINGS:

Rudolf Bast)
Of the 3pecification of the
0f the Charge

Furdinand Biclinauns
Of the Spceification
Of the Charge

Herta Hauswirtht
Of the Specification Chirge
Of the’ Charge

Friedrich Kischi
Of the Specification
Of the Charge

Gretl Kubiskay
Of the Specification
Of the Charge

Stefan Schwartzs
Of the Speccification
0f the Charge

Victor Ziegleri
Of the Specification
Of the Charge

Karoline Hendls
, Of the Specification
Of the Charge

Alois Lachinger:
0f the Specification
Of the Charge

Paul Niemiczs
Of the Specification
Of the Charge

Franz Goetz:
Of the Spccification
Of the Churge

Norbert Grubers
Of the Specification
Of the Charge

Friedrich Huebners
Of the Speeification
Of the Charge

Joseph Paulezynskii
0f the Specification of the Charge
of tpe Charge 3 .

Not Guilty
Not Guilty

Not Guilty
Not Guilty

Guilty
Guilty

Guilty
Guilty

Guilty
Guilty

Guilty
Guilty

Guilty
Guilty

Guilty
Guilty

Guilty
Guilty

Guilty
Guilty

Not Guilty
Not Guilty

Not Guilty
Not Guilty

' Guilty
Guilty
)

Guilty
Guilty
/

Guilty
Guilty

Guilty
Guilty
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. Johann Pressli
Of the Specification of the Charge ¢ Guilty
Of the Charge . Guilty

Josef Schuechi
0f thec Specification of the Charge Guilty
Of the Charge Guilty

Friedrich Weinerthi
Of the Specification of the Charge (| Guilty
Of the Charge Guilty

Efnst Erharss
Of the Specification of the Charge Guilty
Of the Charge Guilty

Rudolf Geyerhoferi
' Of the Specification of the Charge Guilty
0f the Charge Guilty

Stephinie Karncrs
Of the Specification of the Charge Guilty
0f the Charge Guilsy:

Elizabeth Psrbels '
Of the Specification of the Charge ' Guilty
Of the Charge Guilty

Franz Schloegelhofers
0f the Specification of the Charpe Guilty
0f the Charge Guilty

Josefa 3chmidhammers
Of the Specification of the Charge Guilty
Of the Charge Guilty

Fudolf Mayerhofer: -
0f the Specification of the Charge : Guilty
Of the Charge ¢ Guilty
Franz Bruckboacks

Of the Specification of the Charge Guilty
Of the Charge Guilty

ACCUITTALS

The Commission thereupon on 22 January 1947 acquitted
thce following named accuseds

Rudolf Bast

Ferdinand Edelinaum

Herta Hauswirth

Friedrich Kiasch

Gretl Kubiska

Stefan Schwarta

Victor Ziegler

Karoline Hendl

alois Lachinger
Paul Niemiez




|
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Franz Goetz: °
To be confined at huard hbor, at such place as the
reviewing cuthority may dircot. for two years.

Norbecrt Grubers
To be confined at% hard labor, at such place as the
reviewing authority may- ddrect, ‘for four ycars.

Friedrich Huebners
To be confined .t hard labor, at such plasec as the
reviewing authority may direct, for two years.
Joseph Paulezynskis
To be confined at hard labor, at such place as the
reviewing authority may direct, fc - two yaaf'a.

Johann Prcasl:
To be confined at hard labor, :t such place as the
reviewing authority may dircet, for two years.

Jogef Schuechi

To be'confined at hard libor, at such place 18 the
reviewing 1uthority may direet, for four and one-half
years. ’ :

Ernst Erhart:
To be confined at hard labor, at such place 1s the
reviewing thority may direct, for onc and one-hilf
yearss

Friedrich Jdeinerths
To be confined at hard labor, a2t such place as the
reviewing authority may direct, for one and one~half
yearse

Rudolf Geyerhofers
To be confined at hard labor, at such plice as the
reviewing authority may ﬂireot. for two y.ars.

Stephanie Karners
To be confined at hard: labor, at such place as the
reviewing athority may direct, for. three months.

Elizabeth Perbel:
To be confined at hard labor, at such place as the
roviewing authority may direct. for one and one~half
Yearse

]

Josef. Schmidbammer: 2
To be confined ic¢ hard labor. at auah place 'as the
reviewing authority may dircct, for one and one-half
years

Rudolf Mayerhofers =
To be confined at hard labor, it such placc as the
reviewing authority may direct, for ome yeciors
Franz Bruckboecks A BT
To bec confined at hard labor, at such place as the
reviewing authority may direct, for two years.

.

# Franz Schloegelhofers
To be confined at hard labor, at such place is the
reviewing authority may dircet, for five years.
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The sentences were adjudged on 22 Januiry 1947.

ACTION OF REVIEVING AUTHORITY

Franz Goetze
The sentence is approved, but owing to the length of time the

accused has been in confinement, eighteen months of the confinement
imposed are remitteds As thus modified the sentence will be duly
executed, The Commanding General, Zene Command, Austria, is directed

to effect the comnitment of the said accused to such confinement at hard
labor in the custody of the Austrian authoritiep.

Norbert Grubers
The sentence is approved, but the period of confinement is reduced

to two years; and owing to the length of time the accused has been in
confinement, eighteen months of the confinement imposed are remitted.
A8 thus modified the sentence will be duly executeds The Commanding
General, Zone Command, Austria, is directed to effect the commitment of
the said accused to such confinement at hard labor in the custody of the
Austrian authorities. y

Friedrich Huebneri y

The scntence is approved, but owing to the length of time the accused
has been in confinement, eighteen months of the confinement imposed are
remitteds As thus modified the sentehce will be duly executed. The Co=
mmanding General, Zone Command, Austrii, is directed to effect the commit-
ment of the said accused to such confinement at hard labor in the custody
of the Austrian authorities.

f

Josef Paulezynskis i / :

The sentence is approved, but owing to the length, of time the accused
has been in confinement, fifteen months of the confinement imposed are re-~
mitted. As thus modified the sentence willbe duly execcuteds The Command-
ing General, Zone Command, Austria,is directed to effect the commitment
of the said accused to such confinement at hard labor in the custody of the

Austrian authoritiess

Johann Pressli

The sentence is approved, but owing to thc¢ len.'th of time the a@sused
has been in confinement, twenty monthe of the conriy .ment imposed are re-
mitteds As thus modified the sentence will be dul- cxecuteds The Comm-
anding General, Zone Command, Austria, is dirccted c¢o effect the commitment
of the said accused to such confinement at hard labor in the custody of
the Austriap authorities. '

Josef Schuech:

The sentence is approved, but owing to the length of time the accused
has been “in confinement, eighteen months of the confinemcnt imposed are
remitted. As thus modified the sentenc¢ will be duly executed. The Comn-
anding General, Zone Command, Austria, is dirccted to effect the commitment
of the said accused to sueh confinement at hard labor in the custody of the
Angtrian authorities.

JFriedrich Weinerths
' The sentence is approved, but owing to thc length of time the accused

has been in confinement, the sentence is remitted.

Ernst Erhart: ;
The sentence is approved,. but owing to the length of time the accusecd
has been in confinement, the sentence is remitted.
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Rudolf Geyerhofer:

The sentence is approved, but owing to the length of time the
accused has been in confinement, twenty months of the confinement
imposcd are remitteds As thus modified the sentence will be duly
exeeutcds The Commanding Goneral, Zone Command, .ustkda, is direct-
¢d to such confinemént at hard labor in the custody of the Austrian
authoriticss '

Stefanic Karners

The sentence is approved but one month of the confinement is remitt-
ede .8 thus modified, thc scntenee will be duly execeuteds The #Har Crimes
Prison at Camp Marcus e Orr is designated .s the place of confinement.

Elizabeth Perbels
The sentence is approved, but owing to the lenat.h of time the accused
has been in confinement, g$he sentcnce hus been remitted.

Franz Schloegelhofers '

The sentence is approved, but owing to the length of time the accussel
has been in confinement, eleven months of the confinement imposed are re=-
mitted. As thus modified the ascntence will be duly exccuteds The Co=
mnanding General, Zone Commind, Austria, is dirccted to effect the commit-
ment of the said accused to such confinement at hard labor in the custody
of the Austrian authorities.

Jogefa Schmidhammers
The scntence is approved, but owing to thc length of time the accused
has been in confinement, the sentence is remitted.

Rudolf ilayerhofers
The sentence is approved, but owing to the length of time the accused
has been in confinement, -the aentence is remitted.
A\

Franz Eruckboeck:

The scntenée is approved, but owing to the length of time the accused
has been in confinemcnt, eighteen months of thec confincment imposed are
remitteds .is thus modified the sentence will oe duly executcds The Co-
mmanding General, Zone Command, Austria, is dicozt.. to effect the commit-
ment of said accused to such oonﬂn.emont at hard l:tcr in the custody of th
Austrian authorities. ;

BY COMMAND OF LIRUTENANT GENERAL KEYESs

OFFICL.L: THOMAS F HICKEY
Brigadicer General GSC
Chief of Staff

/s/ Be.i. Saurel

/t/ B W SAIREL

Lt Colonel AGD

Acting Adjutant General




HEADQUARTEHS
UNITED STATES FORCES IN AUSTRIIL
) ; Office of the Judge Advocate
7 Repois APO 777, Us S. hrmy

v

2, February 1947

: . :
SUBJLECTs Review of Proceedings of & wilitary Commission in the Cese of
the United Stotes versus Alois Grisls Case No: 5-88

Commending General
Headquarters, United States Forces in Austria

APO 777, Us S, Army

. l. The record of the proceedings of tho Military Commission appoint~-
ed by this headquerters for the trial of Alois Grisl having been referred
to me for review under the provodions of prregraph 14 a, War Crimes Lemo-
randum Number 3, this headquarters, 23 April 1946, I submit hercwith my
review, with opinion and recommendations and reesons therefor, as required
by paragraph 14b, War Crimes Memorandum Number 3,cs,

2, Synopsis of Charges, Findings, and Sentence

The accused, Alois Grisl, an Austrian National, was tried by a
Military Commission at Salzburg, Austria on 24~26 June 1946 on the follow-
ing charge and specificetionsy i :

Charge: Violation of the Laws of War

Speé¢ificetion: In thet Alois Grial, a public official of the
then German Reich, acting for and on behalf of the tnen Yerman Keich,
did, on or about 26 July 1944, at or neer MOLLN, Austrie, wilfully,
deliberately end wrongfully encouragey aid, aoet and participate in the.
denial of proptr medicsl attention to FRiNK Gy ROG/N, & member of the
United Stctes drmy,who was then an unarmed, wounded, surrendersd prison—
er of war in the custody of the German Reich, . ;

' The commission in closed session and upon secret written besllot
found the sccused guilty of the charge snd guilty of the specificction,

The commission, in clhsed sessiin znd uponsecret written
ballot, sentenced the accused to be confined at hrrd leber for the temm
of his natural life, '

3; Evidence for the Prusecution \ : - iy

At ebout 1130 hcurs, on or sbout 26 July 1944, an Ameriéen bomber
plane was shct down over GROSS BUCHBERG near MOLLN, Kreis Kirchdorf, Auste
ria (US Zone); and several airmen, including one FRANK G ROGAN, pera-
chuted from the plane befcre it crashcd, (R 6) ROGAN wes found by cne
.- JOSEF MULLER, a civilian, with a serious wound of undetermined origin in

his left thigh. (R 6)s Aidied by two other men, MULLER cut off the fliecr's
parachute, administered rough, .emergency first aid, ond cerried him a . ',
short distence to a first-aid station neer the rond. (R 7) MUELLER then
went to his home for luneh, and returned sometime later in the aftermoon
to the first-zid stetion where the flier still remsined. (R 7) Previous
to this, the sccused, Dr ALOIS GRISL, the Heslth Commissioger for Kreis
Kirchdorf, a public official and physician, had arrived at the Jaidhaus,
a building about two kilometers from the place where the flier was lying.
(R 50) Word had been sent to the Jaidhaus about the wounded flier, and
Dr. GRISL was told by JOHANN POSCHER, chief of the Gendarmerie, "there
is » bedly wounded flier laying out there." (R 51) According to POSCHER,
the accused replied, "That is out of question, the dog Bhould perish or
die." (R 51) Im the meantime, back at the first-esid ststion, word having
been received from the Jaidhaus that the flier would receive no .medical
attention, he was loaded on the truck of one TIBITANZL and taken away.
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. haus when Dr GRISL came:up tc¢ them and said "You #ogs, you ought o

%d ]
(R7, 8) The truck stopped for approximately a quartor of an hour at | |
the Jaidhaus, but atcording to some testimony, Dr GRISL was no longer |
there, having gone out on a patrél searching for other fliers from |
which he did not return until later. (R 52) At abaut 1500 hours that

aftornoon, the truck left the Jaidhaus and want to the village of

MOLLN, where the wounded flier was left at about 1600 hours at the

.poorhousé, (R 33) Immediately after this, Dr BLAHA, a local physici=-

an in MOLLN, came to the poorheuse snd wxamined the flier. (R 33) He
getve the flier an injsction of morphine and put some sterile geuze on {
his wound. (R 38) He then went to the Gendarmerie post 2nd esked the '.
chief of the Gendermerie, KOEHLER, to telephone to Dr GRISL, (R 38)
hccording to Dr BLAHA'S testimony, KOEHLER té&lked to Dre GRISL, and-
was told by the latter that an anbulance would not bg sent for the
flier and that the affeir did not concern Dr. BLAHA. (R 39) KOEHLER
testified, however, that Dr BLAHA himself talked on the phone to somew
one at the Jaidnaus who he understood to be Dr GRISL and was told in
substznce that no wedicel care'wss to be given to the flier, (R 31)
Also the prosecution witness, RECHSBERGER, st:ted he was at the Jaidhaus
and he believed that Dr GRISL teslked on the phone to Dr BLAHA, (R 22)
Dr BLAHA then .returned to the poor house, but did not have the freilities
to render the nccessary.trestment to the flier. (R 39) Dr BLAHA was
of the opinion that the flier needed & blood tresnsfusion, and for this
purpose and ambulance was needed to.teke him to the hospital, (R 39)
There was a hospitel with such facilities at KIRCHDORF, but only Dr
GRISL had the authority to direct the use of the ambulance. (R 43)
When asked whether timely medicel or surgiceal assistence would have
saved the life of the flier, Dr BLAHA replied "maybe', (R41) 4t
1800 hours that afternocon, the.flier died, and Dr BL.LIA pronounced
him cead, (R 40) :
The first witness called by the prosecution was JOSEF MUELLER,
who testified thet he found the wounded flier and brought him to the
aid station: thet after two or three nours word ceame fromthe Jaid=-
haus that the flier would "not get =ny medical treetment"; and that
shortly thercafter the wounded man was taken away on a truck, (R 6 =15)
The prosecution next cslled MICHAEL RECHBERGEL, a Lieutenant of the
Gendermerie post at KIRCHDORF, who stated that he saw Dr GRISL at the
Jaidhaus, and asked him about the womnded flier, and was tokd that he,
GRISL, had not come &s a physician and that the wcunded flier did not
intetest nim. (R 18) After that the prosecution cslled Anton KOEHLER,.
commancer of the Gendarmerie post et MOLLN, who tsstifiea in- reference
to the telepnone cunversation oetween Dr BLAHA nad thc rccused, as .
stated aboves (R 29=32) The next witness wes Sister HINIEKLEITNER, .
an attenuant at the poorhouse in MOLLN, who testified councerning the -
flier's wouncs and ceath, and that Dr BLAHA said that Dr GRISL forbade
nim to treat the American. (R 34) ALOIS FLIEHER, a priest at MOLLN,
then testified that he administered last rites to the flier before his
death at the poorhouse, and that Dr BLAHA said that he had been for-
bidden by Dr GRISL to render medical ettention. (R 37) The next wite :
ness wes Dr BLAHA, the substantial portions of whose testimony have
already been steted aboves ( 39=49) The last witness called by the
prosecution was JOHANN POSCHER, a gendarm from Kirchderf, who stated
that he was guarding two other American flier prisoners st the Jaid-

o e -

go to the assist:snce of the wounded flier who was then about two kilo-
meters away, as stated abowe.

L. Evidence for the Defense

" The essence of the case for\the defense was that Dr GRISL at
no time spoké to Dr BLAHA and at nottime gave instructions to anyone
that medical treatment would be denied to the flier; and further, ;
that GRISL casme to the Jaidhaus as an agent of the Landrat and not as
a physician, that he had no medical equipment, or supplies with him and
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that he did not go to the wunded flier bec:use he hod no means of
rendering assistance to him, :

The d:fense czlled as-its first witncee FRIEDRICH STAUFFER, of *
the Allgemeine SS, whv testified thet he was sent to the Jaidhaus on
the day in question by the chief of the Gendarmerie post at Kirchdorf,
and escorted two American prisoners to MOLLN, (R 61) Hc started out
on foot with the prisoners, and a litile later TIBITANZL ceme along
in a truck with other American prisoners. (R 6L) He got, on the truck
with his priséners and went to the Gendarmerie post in MOLLN. (R 59)
There he heard the chief of the Gendarmerie, KOEHLER, say to Dr BLAHA,
that he had callsd up Kirchdorf about the wounded prisoners and was
told thet they were to get no medicsl treatment, not even a dressing.
(R 59) He further steted that -KOEHLER told DriBLAHA in reference to
this: '"Doctor, you cen ask yourself agein in Kirchdorf or in the Jaid-
haus where Dr GRISL is." (R 62) He did not stry at the Gendarmerie
post lopg enough to know whether or not Dr HLAHA made a call to Dr GRISL.
(R 62) Then he took the wunded flier to the poorhouse. (R 62)

The defense called finelly the accused, Dr FRISL, who, aftor being
duly appréscd of his rights, testified under oath in his own bshalf,
(R 66), He stated that he was the public health officer in Kirchdorf
(R 68); that he did not engage in general practice or surgery (R 69);
thet on th: 26 July 1944the Landrat sent him to tho Jaidhaus to help
capture the fliers that had been shot down (R 69); that although his
cer ran out of gasoline on the way, he finally arrived there (R 70);
that he presumed fthap the flier was so severenly wounded thet no help |
could be given him (R 71); that he decided to comply with his orders
from the Lendrat and go seardh for other fliers (R 71); that he had
no medical supplies or surgical instrugents, but onlyg some packages
of bendages with him (R 71); thet he never takked to Dr BLAHA on the
telephone on that day, and never gave instructions for Dr BLAHA in ro-
gard to ‘the wounded flier (R 72) W.dn csked why ho had changed his
plea from not guilby to guilty, he replicd, "Because I see now that
T should have gone to that wounded flior," (R 72)

On cross-exemination, certein inconsistencies were brought out
in the acdoused's story. For example, he ststed that he came to the
Jaidhaus armed with a pistol intending to search for fliers (R 73),
but then stated that he intended to look for wounded fliers for the
purpose of traating them. (R 73)

The Military Commission was appointed pureuint to authority
delegeted by the Commanding General, United States Forces, European
Thester, to the Commanding General, United States Forces in Austrie,
by letter, Headquarters, United Statem Forces, Europesn Theater, AG
250.4 GAP-4GO, 10 October 1945, subject: "huthority to appoint Milit—
ary Commissians", The commission wes appointed by parasgraph 3, Special
Order Nuwber 115, Headquarters, United States Forces in Austria; 17 :
May 1946, and amendcd by paragraphs 1-4, Special Order Number 138,
Headquarters, United States Froces in hustria, 14 June 1946, The pro-
visions of paragraph 3d, War Crimes Memorandum Number 3, Headquarters,
United “tates Forces in Austria, 23 April 1946, were complied with,.in

that thé cummission was composed of more thas three commissioned officers,

and that a Trial Judge Advocate and Defense Counsel and zssistents for
each were oppointed. The charges were properly sworn to, and ‘were rew
ferred for proper indorsement to the Trial Juage Advocate, for trid «

The charges were served on the accused morée thon five days prior to the

date of trial. The accused was represented by a Major.and & Captain in .

the United Stetes Army, both of whom wore experienced attorneys, - The
accusad steted ‘at the trial that he was satisfied with counsel, A4 fair
end impartisl trial was hed. Four competent interpretors were sworn 5
and the entire proccedings were interproted in the German lznguage for
the benefit of the accused, r ' ;
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6, Jurisdiction

: That a Military Commission has the power to try en enemy national
for an offense against the lews of war is settled, There is no question
but that the Commission had jurisdiction over the eccused and the offense
charged.

7. Procedurse.

The proceedings of the'oopnission were, in generel, conducted in
accordénce with the rules of procedure prescribed for general courts—mar-
tiol, which is in accord with paragraph 4, War Crimes Memorsndum Number 3,
cs, which provides that Vilitary Commissions will have regard for,*with-
out being bound by, such rules, - ' ooy

The eccused wes arraigned at the beginning of the trizl in the
usual manner and plesded not guilty to the specific:tion -nd not guilty
to the charge. (R 5) Subscquently, before thu prosccution hed completed
its case, the accused, through the defcnse counsel, requested that his
plea of not guilty to the charge end to the specificrtion be withdrawn
and a plea of guilty be entered to both, (R %49) The Presidens of the-’
Commission explained to the accused the meaning of such a pleca and told
the accused that he exposcd himself thersby to & sontence upito and in-
cluding the deeth penelty. (R 49) The accused heving said that he
understood this, the commission rcceptud the chenged plea., Later, :fter
the zccuscd nod trzken the stcnd under ofth £s ¢ witpess in his own
behalf, the President mzde thie following statcment: "Your tes¥imony
snd cvidence oifered by your counsel is inconsistent with your ple: of
guilty snd this comuission must regrrd your plez rs improvidentially
entoreds .« oo this commission will proceed to trizl rnd judgeuent as if
you hed not pleaded guilty cnd your plee of guilty will not be commented
upon or considered by the commission in its decliboreticns." (R 82)

The defensc¢ counsel then offsred to have the accused explcin the reeson
for his plee of guilty, but the commission, having medc its ruling
directed the counsel to procced with rodirect examination of the witness.
Defense counsel thén promptly asked the nccused why he had plezded
guilty end accused rcplied, "Becausel feel guilty ‘of heving refused

the help." (R 82) No further comment appcrrs in the rccord, and the
commission proceeded thereafter on e plce of not guilty.

The Manual for Courts-~Martisl (1928), paragraph 70 (page 54)
strtes #s follows: "Whenever if zppesrs to th. court that a plea of
guilty mey have been sntered improvidently or though leck of understand-
ing of its meening snd effect, ér whenever sn nccuscd after a plea of
guilty, makes a statement to the court, in his testiuony or otherwise,
inconsistent with the plea, the president of the lew member, if =
directed by the president, will meke such explenetion ond stetement g0
the sccused as the occasion required. If, after such explanation ¢nd
stotement, it appesrs to the'court that the accused in fret entered the
plea improvidently or through leck of understanding of its meaning and
gffect, or if after such explanation and statement the accused does not
voluntarily withdraw his inconsistent strtement, thc court will proceed
to trial and judgement as if he had pleaded not guiltys."

: In changing the accused's plea from guilty to not guilty, the
comnission wes thus following the prescribed procedure, The accused
.hed just testified under oath at length in such a woy as to exonerate
himself complctely, and nis testimony wes inconsistent with a plea of
guilty., Why the sccused and the defense counsel saw fit to enter such
a plea in the first place, or why they sttempted to cling to it after
the commission's ruling, is unknown; byt in 7ny event the commission
took the proper action and fully protected the rights of thé accused
notwithstanding the error or ignorance on his or his counsel's part.

No irregularities of importance or prejudicicl to the sub-
stzntial rights of the accuscd are noted. The¢ law member ruled on
interlocutory questions snd the odiissability of evidence, the Trial
Judge Advocrte offcred # document into evidence and the Defenso Counsel
objecteds Before the ruling of the Lew Muuber was made, the Trial
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Judge Advocrte improperly read a part of the st temunt to the commission.
(R 78). The Law Member ruled that the document was admissable and the
Defense Counsel took exception. The Law Member then ruled that the im-
proper stetement of the Triel Judge Advocate would be stricken from the
record, whereupon the Trial Judge Advocrte withdrew the document from
evidence.

In several instances, hearsay evidence wss sdmitted, sometimes
over objection, (R 16, 19, 78) This is clesrly permissible under para-
graph 5, War Crimes Hemorandum Number 3, cs, the only condition being
thet it must have probative velue to a reesonable man,

; During the direct exemination of prosecution witness Anton
KOEHLER, the Trial Judge Advocate made a comment regerding the witness!
mentality and manner of testifying, (R 30) The remerk wes made improper-
ly at that time and constituted a violation of the rule against a party

attempting to discredit his own witness., There was no objection by
Defense Counsel, however, and it cannot be said that the error was
prejudiciel to the rights of the accused: In several other instences
attempted violations by the Trial Judge Advocate of the normal rules of
procedure were .corrected by the Lew Member. (R 27, 73-74)

‘8. Sufficiency

Article 1, Gensva Convention of July 27, 1929, for the ameliora-
tion of the condition of the wounded and sick of armies in the field , es
cited in paragréph 174, Field Manual 27-10, Rules of Lend Warfare, states
as follows:
] "Officers, soldicrs,and other persons officislly attached to
armies who are wounded or sick shall be protected under all circumstances;
they shall be trceted with humanity and orred for, without distinetion of
nationality, by the belligerent in whose power they are,"

Article 2, Genevs Convention of 27 July 1929,cs, as cited in
paragraph 175, Field Manual 27-10, further statess

. "Subject to the crro that must be trken' of them under the preced-
ing article, the wounded end sicK of amny army who fall into the power of
the other belligerent shall be prisoners of war, and the general rules of
international law in respect to prisoners shall be applictble to them",

In discussing these articles of the convention, one authority .
states the following:

"The improtant point in this Arti€le is to determine the meaning

of 'sick and wounded!, in order to know when protection is demanded. It
is clear that the expression applies only to those who, through sickness
or wounds, are no longer able to continue fighting., 7%hose who continue
despite wounds are considered as active combatants, and ere lieble to

be attacked as such." Wharton's Internatdonal Law, Ed 1944, p 191

There cen be no Question that bhe American fkuer, Rogen, falls
into the category of persons mentioned in the above articles, He had
parachuted from a disabled plgne, had been captured and disarmed, and was
_ severely wounded. He was entitled to the protection afforded by these -

"rticles, and the general rules of international law in reSpect to
prisoners were applicable to him, :

The treatment he should have received is atated in Article 14,°
Geneva Convention of 27 July 1929, relative to the treatment of prisoners
of wer, &8s cited in apragraph 37, Field Manual 27-10, Rules of Land War—
feres

"Prisoners affscted with a serioms illness or whose condition
necessitates a major surgical operatiovn must be admitted, at the cxpense
of the detaining power, to eny military or civil medicel establlshmnnt
qualified to treat them."

; The basis of the charge against the accused in thiis crse wes
that he encouraged, aided, abetted and participated "in the denial of
proper medic:l attenticn® to which the deceased flier was entitled reppects:
first, hé refused to render any medicsl trentment to the flier himself;
second, he refused to send the flier to e hcspital in an ambulance for
proper treatment; third, he refused to give permission to Dr BLAHA
to render proper treatment
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: In regerd to the first point, it is necessary to consicer
what duty or obligation the accused owed to the flier under the
circumstences, The l:w dces not ordinarily attach criuinal rcsponsi-
bility for non-fessance in the ebsence of a legsl auty to take speci-
fic action. It appears from tie record that the accused was the pub~
lic Health Commissioner for Kreis Kirchdorf (R 80), It further appears
that he represented the Landrat on the day of the alleged crime, and
that the Landrat had the duty of evacuating wounded fliers (R 83)., In
the words of Dr GRISL himself, the Landrat wes rcsponsibel for tcking
cere of wounded Americen fliers (R 84), eand furthermore the Lrndrat
hed issued no orders or instructions to the accused not to trest or
render medical attention to wounded fliers (R 81)., As the reprgson-
tative of the Léndrat, thercfore, the cccused may bec considered fully
responsible for the performence of these duties. As further support-
ing this conclusion, it appeers thet RECHBERGER, who was ectually or-
dered to cepture the fliers, subsequently rcported to the Lendrat that
the accused had rendered no medical attention in this instance, and
said further that "Dr GRISL end myself ot the time did not act as we
should heve ected." (R 28) Finally, during the course of the trial,
the accused attempted to change his plea to guilty because, as he said,
"I feel guilty of having refused the help." (R 82) Standing zlone,
this letter point might be considered to be of limited provative value
on the basis that the accused may have felt that he had merely violated
the ethics of the medical profession, but when considered in, relation
' with the other testimony, it appesrs more probable that he felt that
he had failed to perform a specific duty on this occrsion, It thus
appears from the evidence that the rccused at the time of th: alleged
offense wrs under a duty to render medical attention to the flier,and
his failure to do so is an offense for which he may leogclly be held respo-
nsible; "It is non-fessance ‘and a crime for sny puklic officer wilfully
to neglect to perform any duty for which he is bound to perform........"
Miller, Criminal Law, 1934, page 477.

In regard to the second and third points mentioned above,
the evidence is so clesr and the record so complete as to call for
little comment. The rccused himself admitted that he alone had author-
ity to dispatch ambulences within Kreis hirchdorf, that he had an
ambulance available on' 26 July 1944, and that he did not, dispatch it
on this oceasion. (R &3) Also as indicsted in paragraph 3, supra,
there wss ample testimony to~sustain the conclusion that Dr BLAHA talked
to the zccused on the telephone and was told tha: no medicel attention
was to be given to the wounded flier, and that Dr EI’HA co.ld not mender
the appropriate treatment without the p.rmission and cssistence of the
accused.

Whether the conduct of the accused caused the deeth of the
flier is a matter of conjecture, but it seems fairly obvious that it
did contribute to his death at the time. He, no doubt, through pro-
fessional training, could heve slowed the blecding of the wounded /
~flier had he tried, rather than to lecve the flior in untrzined hands.
And, if the view of the evidence takecn by the commission is corrdct,
he could greatly have expedited more substsntiel trestment. In zny
event, this wes a question of fact for thc commission to determine.

It should be noted that it was not essential to prove that the accused's
conduct caused the death of the flier, becrusc there was adequate proof
of the positive deniel of medicel nttention, which is the essence of
thsi charge under the rules of war. Proof that such denial coused the
death of the flier would merely constitute an aggrsvaticn of the offence
to be teken into consideration by the commission in determining the

sentence,

The findings of guilty are sustained by evidence which was
competent within the mcaning snd intent of paragraph 5a, War Crimes
Memorandum Number 3, namely, that it had provative velue to a reason-
able man, There are no irregulerities affecting the fairness and
impartiality ‘of the trial or which are prejudicial to the substantial
rights of the acccused in proceedings such as thesc.
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9. Petition for Reopening of Procdedings on the Grounds of Newly-
Discovered Evidence,

Approximately six months after the trisl hed been completed, the
findings made, and the sentence adjudged, the wifo of the zccused, by
letter dated 28 December 1946 and addressed to the Commending Genersl,
USFA, requested, in effect, tnat proceedings be reppencd for the
purpose ud hearing the testimony of one Anton MOSER who wes not a witncss
at the trial and who, she inditsted, would be able to give evidence !
which would be of benefit to the accused,

Upon the receipt of that letter by this office, an officer i.ves-
tigetor, duly authorized to administer oaths wrs instructed to locote
MOSER and tcke his sworn stetement concerning hid knowledge of the events
which took place on the day of the alleged offence, for the purpose of
doterm.ning whether such statement might have any bearing upon the guilt
or innocence of the sccuseds Such a statement was t:ken and it, together
with & translation of the above mentioned letter from tie wife of the
accused, 1s atteched to the record of tricl,

A careful analysis of MOSER's stetement indicates thet although
he wes with the sccused the better part of the afternoon in question,
he was not in his presence during the commission of, and that he other-
wise has no Knowledge of, the particular acts of the accused which consti-

-tuted a violation of the lows of war, :

The rule of lew applicable to questions of this neture, has
been stated as follows: "The words 'material cvidence' are aptly applied
to the force of testimony, upon the applicetion for a new triel after
verdict, upon the ground of newly discovered evidence, Such evidencs
must be naterial sznd it does nut satisfy the condition if it is cumula-
tive, corroborative, or impeaching in charactér only. In defining the
word 'material! as this used, a statement is seid to be 'material! when
it has a bear directly or indirectly upon thé matter in question so_as
to influence its determination," Wharton, Criminal Evidence, Vol I,

P 590 (Underscoring supplied.) The ccidence that has, or could be,
contributed to this case by MOSER will be considered on the bases of
this rule. . .
ks stated in. paragrph 8 supra, the record suows thet the
accused participated in the denial of .proper medierl attention in three -
different ways; first, he refuscd to render any medicel trestment to :
the flyer himself; second, he refused to send the flyer to & hospitel
in #n ambulance for proper treatmemt; and third. ne rcfused to give
permission to Dactor BLAHA to render proper tre:tiwen® 7

' The record would not seem to pemmit of rny c¢uestion but that
his first offence, that is, his refusal to render any medicsl trestment
hiuself, was committed between the time he first arrived at the Jzid-
haus and the tise the wounded flyer was transported to MOLLN., At no
other time did he have an opportunity to trest the flyer himself.,
Furthermore the record clearly indicrted that the flyer was transported
to MOLLN prior to the return of the accused to the Jaidheus sfter his seercr
for other flyers who might have landed in the vicinity. The witness
MOSER states, however, that "the first time Dr GRISL sa'«l I heard some-
thing about the wounded men" was after they had returned to the Jeid-
haus from their search fur the other flyers., All of the other. witnesses
who were in & pusitdon to know agree, and the accused himself admits
(R 70), that he was advided cf the presence of thc wougded flyer'in
the viecinity immediately after he first srrived at the Jzidhaus and
pricr to his lerving there to sesrch for the other flyers. Certeinly
the determination of no court could be influenced by such cbvicusly
uniformed testimony as MOSER wculd give on this issue.

\ PAs to the second respect in which the accused denied the vietim
proper medicsl attenticn, namely his refusal to call sn ambulance, it is
cbvious from the record thet the conclusion of the court wes beged sub-—
stantially on testimony by the accused himself (R 83) that he elone’ had
authoripy to dispatch ambulances frum Kreis Kirchdorf, that he had an
ambulance available cn that day, and thet he did not, in fact, dispatch
it. MOSER has said ncthing abcut this, and offers nv new evidence in
this connection.
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As to the third point, namely the accused's refusal to give
permission to Dr BLAHA to render proper treatment, it appears from the,
record that the conclueion of quilt -in this connection was based upon
testimony that this permission was refused during a telephone conversa-
tion in which he, the accused, 'participated. MOSER admits that he did
not overhear, and that he was not told about, any such conversation.

He concedes, however, that a telephone call was in fact received by the
accused, and in this respect his testimony tends to corroborate the
stetements of the other witness. In any event, MOSER admittedly has no
knowledge of the substance of the telephone call in question, and can

say nothing in connecction therewith which would be of any benefit to

the accused.

_ It is concluded for the ressons steted above that MOSER's
evidence could not heve influenced a determination of any court en

any af thc metters which were in question #t this tricl end, therefore,

by denying the request of Mrs GRISL to reopen this case.

10. Sentecnee

According to the provisions of paragraph 13a, Wer Crimes Memo=
randum Number 3, this herdquarters, 23 April 1946, the commission could
adjudge any type of punishment referred to in paragraph 45, War Depart-
ment Field Manual 27-5, subject: "Militery Government and Civil Affairs",
dated 22 December 1943, up to and including the death penelty. It is
further steted in paregraph 13a, War Criues Memorandum Number 3, cs,
thet commissions may be guided by, but are not limited to, the penclties
authorized by the Manual for Court-Martials, the laws of the United
Strtes, #nd of territory in which the offense was committed or the trial
is held. No specific penalty is prescribed for rn offense such as is
cherged in this cese, and therefore the commission is cntitled to ad-
judge such sentence as it deems appropriate besed on the factse The
provisions of perzgreph 3¢, War Crimes Memorsndum Number 3, cs, were
complied within thet there wes concurrcnce of at le:st two-thirds of
the members of the commission present in the findings ¢nd the sentence.

The sentence adjudged, however, would zppear to be somewhat

. excessive in view of certain mitigeting circumstsnces which appear’ in
the record and in view of the nature of the offense which was committed,
Although the accused had a cleer duty to rendur what aid he could to the
flier and although he clearly violated thrt duby. the evidence does not
establish beyond 2 reasonable doubt that his co.cuct in fact coused the
flier's death., The principal testimony in this conrection is Dr BLAHA's
statement (R 41) that "meybe" timely medicsl or surgicel assistance
would heve szved the life of the flicr, Furthermore, considering the
cherge 2gainst this accused, =nd his actions as devcloped by the testi-
mony, it does.not appeer that he committed such positive scts of viol-
ance as ere normally associated with a sentence of the severity adminis-
tered here, For instence, it seems worthy of comment that the accused
wes never, according to the testimony, in the immediate prescnce of tha
victim, and to rcach him he would have had to trzvel a distance of over
onc kilometer. While this comes far from excusing his actions, never-
theless it should be tzken into consideration by wry of mitigetion, It
is nccordingly recommended that the sentence be approved and mitigrted
to one of imprisonment at hard labor for fifteen years,

The following petitions for clemency have becn made by membors
of the accused's family and are appended to the record of trials: 14
October 1946, by Else GRISL, his wifej 23 October 1946, by Else GRISL,
h.s wife; 25 October 1946, by Josef and Josefine GRISL, his parents;

26 October 1946, by Johann SCHANTL, his father-in-lew; 28 December 1946,
by Else GRISL, his wife., These petitions in generzl refer to the good
charccter of the sccused, his kind and considerete nature, and the con-
cern of his family over his conviction, They do not rdd any new matsrial
evidence to the cesc, other then as commented on in paragrpah 9, supra,
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in connection with the statement of L.;mton MOSER, and furnish no souna
besis for clemency beyond the mitigeting circumstinces and recommenda-
tion set forth in the proceding parsgrpéh. ‘

11. Opinion ’
It is my opiaion that:
8 'I‘hé_i_lilit.sry Commission wes legally constituted, .

b, The Military Commission had jurisdiction over the offense
and the person charged, !

The record of trisl is legrlly sufficient to support the
finding of guilty #nd the sentence,

d. No errors injuriously affecting the substantisl rights
of the accused were committed during the trial

.. Recommendation

It is 2ccordingly recommended that: :

e. The sentence be approved, but that in view of the extenu-
ating and mitigeting circumstences the sentence be reduced to confine-
ment at hard labor for a term of fifteen years, and that

% i

b. The Commanding Generel, Zone Commsnd, Austria, be directed
to effect the comuitment of the said accused to such confinement at hard
labor in the custody of the Austrian suthorities.

13. Acticvn

No confirmation of the sentence is reyuired where the Commend-
ing General, United Stetes Forces in hustria, is the appointing author-
ity,es is the case here. (Par 3h, War Orimes Memorandum Numper 3, this
headwuarters, 23 April 1946) Accordingly en action designed to carry the
foregoing recommendations into-effect, should they meet wirh your approval,
is submitted herewith,

I
Russell O Pettibone
RUSSELL O PETTIBONE

U, S, Civiliaa .
Chief, Wer Crimes Branch-

I heve read the record of triel in
this eese snd concur in the above review.

s/ David S. McLean

t/ DAVID S. McLEAN

| 'Colonel, JAGD
‘Judge Advocrete




