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UNITED NATIONS WAR CRDES CCMMISSION.
COMMITTEE III,

Material for the prcparation of a definition of

"orimes apainst hmnanigz : 2 %
Ccmpiled by Egon Schwelb, Legal Officer,

"I. Preliminary,

- Oormittee III, to.whem the case: of Christoph Manner (}.0.2553) who is
charged with a "crire against huranity" had been referred by Cormittee I,
degided in its meeting held on 12th }March 1946, to atterpt a definition of

_-Yerimes against humanity", and charged this writer with the collection of
the material and the prepara.tion, of a paper on the subject. 3

The present report oontain:s:

. 1) ' A survey of the use of the term "erime against lmrmm.ty" and similar

expressions prmr to tbe 1939-1945 Var,

2) *Tnc preparatory dxscu.,slons durmg the 1939-1945 “ar,

3) An zmalys:l.s of the basic ‘dosunents of the ‘present post-war pericd.

L) Illustrat:.ons to be derived frcm the Nuremberg preceedings at present
still in progress.

5}: An attempt at 2 definition,

- II, The Development prior to the 1939-1945 “ar,

1) The Fourth Hagus Convention of 1907 recalls that the Contracting
Perties have been animated by the desire to serve, even in the case of wor,
"the interests of humanity and the ever-prorressive neceds of civilization'
(Preamble, paragreph 2). In the rmech gquoted eighth paragraph of the
Freanble the Centracting Farties dcclu.ned inter alia,”that "the inhabitants
and. belligerents remain under the nrctectlon .and governance of the law of
nations,derived from the usages established among civilized peonles, from
the la..s of humanity, and frecm the dictates of the public conscience"

The term "huwranity" here appears in a docunient vhich deals, as it
were, per definitionem, with war crimes in the narrowest and technical
sense, namely with \n.olatlon of the laws and customs of war which are laid
dovm in the document J.tsclf. g

'2) The Peace Tre uty of Versailles provided in‘Art,227 that the Allied and

issociated Poviers nublicly arraign Wilhelm II of Hohenzollern, formerly
the German Empernr, for a suprere offence against international morality and

the sanctity of trcaties." - In its decision the _specia.l tribunal sitting
over Wilhelm II was to-be guided “"by the highest motives of international
policy with a view tc- vindicating the solemn obligations of international
undertakings and the validity of international morality".

This arraigmment of the Kaiser did not take effect on a charge of a
violatinn of existing law but-thc cx-Kaiser was cherged, according to what
the authors considered to be the then state of 1ntcrmtlonal law, with

...‘,;

\
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o!‘fences against noral ‘not lemal provisions, This precedent of iArt.227,
therefore, does ot ¢ concern the present problem of "crimes against
hunanity", because the la.ttor, .28 framed in the Cherter of the International .
iilitery Tribuncl, are crimes oi‘f‘cn(hng ago.inst legal and not only moral
duties. Art, 227 of the Trecaty of Versailles was, of course the pre-
decesscr not of the provisions of Art;6 (c) of the Charter, (Crima against
humanity), but of 4rt,6(a) of the Charter (crimes against peace), with this.
important distinction, thaet-.the crimes against peace under Art,6 (a) are not
rerely contraventions of ,a moral code, , but violations of legal provisions.
This difference illustratés the developmnt uf international law - at least
in theory - between: 1919 and 1924.5. i ;
3) The Cormission of Fz.ftecn, set up in Ja.nun.ry 1919 by the Prelininu.ry
Peace Conference, rcported that "in spite of the explicit regulations, of
cstablished customs and of the clcar dictates of humanitv, Germany and her

..Allies have piled outrage upon-autrage", The majority of the members of-
.- the Comrission held that all persons belonging to enery countries, however
« . ihgh; theu: position may have been, without distinction of rank, including .

chiofs of States who.have been guilty of offences against the laws and

eustoms of war or the laws of humanity are liable to criminal prosecution”.
Here we find‘for the first time thc :)uxta-position ‘of of‘fencos against the
lews ond custons of wrr corrcsponding to Lrt,6(b) of the 1945 Charter, and

: offences against the laws .of humanity corresponding to its Art. 6(0)
..h) I @ not Ynow whether the 1919 Cormission, in using the terms "offences

ageinst the laws of humanity" had in mind offences which were not covered by
the other expression "violation of the laws and customs of war",. particularly
whether the Commission thought of crimes against -Many civ:.lian populatlon"
committed by the Central Powers ‘in World Var I, It is comon knowledge
that to some extent also in the first '.vorld war persecutions of their own

‘nationals had becen conducted by the Central Powers on a considerable scale,

though not on'a soale cox:pa.ra‘ble with' what happened in Nazi dominated Europe
between 1933 and 1945, Reference is nadc, e,g. to persecutions by the
Austrien and Hungarian authorities of pol:.tic:.al opposition groups and of

" Slavonic and Fomanic races in Austria and Hungary, and crimes ccrmitted by

Bulgars and Turks against racial minorities. Fhatever thc answer to these
questions-may be, in the actual text of the Feace Treaties, the phrase "laws
of humanity" does not appear and ‘rts,228-230 of the Treaty of Versailles
dealt only with acts in v:.olat:.on of the laws and. cuatoms of war,

III. The preparatory d:.scuss:.ons during the Second World War,
_hotion by the United Nations War Crimes Cormission;

1) The mcessity of including intn.the retributive “actions of the United
Nations also crimes cormmitted egainst neutrals, ageinst Stateless persons
and last, but not least, against persons of enery nationality, was felt
-early in the second Werld War, when.the outrages comitted by the German
Nazis and the.Italian Fascists against cpoos:r.tion groups’ and racial
minoritics became generslly knoim, It was particularly the unprecedented
erinmes against the Jews, irrespective of their citizenship, that contribu-
ted to the general opinion that not only crimes committed against allied

- conbatants and allied civilian pcpulations, should be-punished,

‘The London Intcrnational Assermbly, e.g., recommended in"The Punishment

“.of Wer Criminals", Reocrt of Cormission I, p.7., that in defining the scope

of the retri‘butive action of +the United Nations, "a comprehensive view
.should be ta.ken, including not only the custom.ry violations of the laws of
war, but ‘any other sericus crime against the local law committed in time of
war, the perpetrator of vhich has not been visited by -eppropriate punishment".
In respect of thc extermination of-Jews, 'it was rccomuiended"that pum.sh'.‘.ent

should be imposed not only .when the victims were Allied Jews, but even when ;

the crimes had been cormitted against statcless Jews or any other Jews, in
Cermany or elsevherc," Finally, the London International /ssembly recom-
mended "a speedy punishment of. crimes such as those that were perpetrated
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ofter the lest wer againgt peace-rinded Germans who were assisting the
s1lies in re-establishing lzw and crder”.

2) The United Nations Jar Crimcs Coimission itself has fron a very early
date devoted its attention to the vunishrent of erimcs Such as those
‘comuitted againct Goriman and stateless Jews in Germeny.  Jis-a result of
consideration by the Commission of the draf't resolution submitted by
Committec IIY under the title "Scope of the Retributive .iction of the
United N:;1::1.0:1"" (poe.c, 20), a letter was written by- Sir Cecil Hurst to
the Rt rion.nnthorw Edcn on the 3lst liay 1944, The follcwing was stated
in this letter, the tcxt of vhich was approvcd by the Carmission on 30th
Yoy 1944 (Minutes MNo.20):

- " Technically, a distinction can well be dramm between strocities -
cermmitted by the enery which are vieolations of the laws and customs of war
and thosc which arc not, but it will probably be the general view that the -
need to exact rctr:.but:.on is as great in the one cnse as in the other,

" i category of cneny atrocitics which has deeply affected the public
nind, but which docs not fall strictly within the definition of wexr crires,
is undoubtedly thc atrocities which have been committed on racial, nolitical
or relipgious grounds in-encry territory.

" The 'public:l.ty winich was given to the appointment of the Cormission

for thc Investigation of Var Crimcs led nony peeple to assume that-it
would be part of the dutics of the Commission to investigate atrocities of
this character curmitted by the encry in enerny territory as well as in
occupicd territory. I have been approached on occasions by bodies and
individuals desirous of knowing whether they could help the Commission in
this part of its work. If somc other machinery for dealing with the above

category of cases is to be set up, the Commission feels that a publie
ennouncenent to this effect would be helpful, in order that the public at-
large may understand thet cfifective steps m.ll be teken to cnsun. that. thc
authors’ of these atrecitics are brought to justice.

" The Governments of the United Nations may “lfc‘.dy have in view some
plan for bringing the suthors of thesc crimes to justice, but if that is
not the case, it is right that rou should know that the Ccmmission is
precpared tc take up this work if by so doing it con assist the Governments
of the United MNations, "

The then Lord Chenceller (Lcrd Simon)rcpliecd to Sir Cecil Hurst in a
letter dated 23rd .'-.u;ust 1944, inter alia,:

" Thirdly, in your letter of the 31st May you refer to a category of
enery atrocitics which does not fall within the definition of war crimes,
norely, atrocitics cormittcd on rocial, political or religious grounds in
cneny territory, This would open a very wide fields, No doubt you hawvc
in mind particularly the atrccitics committed against the Jews, I
assume there is no doubt that the massacres which have occurred in occupicd

. territory would comc witain the categery of war crimes and there would be
no question as to their being within the Conmission's tcrms of referencc.
No doubt they arc part of a pelicy which the Nazi Government have a~dopted
frem the outset, :n® I can fully understand the Cerrission wishing to
receive and consider and report on cvidence which threw light on whet one
night deseribe as the cxtermination policy., -I think I con probably .
express the view of His Majesty's Gevernment by saving that it would not
desire the Cornmission to place :u'w unnecessaxy r»strlction on the
cvidence which may be tendered te it en this general subject, I feel I
should srarn you, however, that the question of acts of this kind committed
in cnery territory raises scrious difficultics and it swould probably be
better thot the Cormission should net concern itsclf with these until the

matter has been fully considered in the light of youwr receat rccommendaticns,

!
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His Majesty's (‘vovernn.nt do attach very great iﬁpbi-tamc to the iwéétiga- e

tion which they fecl sure is procecding of the T)ASsacres. comitted. in the

occupied territorios e.nd the idcnt:.fice.ti.on of those responeible.

~The mttcr wes furthor discusscd in the moting of the menission b

“" held on 26th Septerber 1944, The record in the Mi.nutcs of the met.’mg
 is as fullows, (Doc.M.33, p.3.): - TR _

b Persecution of Jews.

i

" Lord Wr:.ght was of opinion that. the persecution of thc Jews in

' Gcrmrmy .wes,. logically, a wor crine, and that the Cormission might ha.vc to

consider cxtending ite def‘inition of war crimes. E

.. The Chairmn, Sir Cecil Hbrst remrkcd that Lord Six:‘.on 8 letter hai :

. indjcated a dosire that the Cormission should not interpret its mandate
1n any- norrow. spirit, but pointed out the difficulties in the oy of
""including in the Cox:xnission's dutics the handling of German crimes against
~ Gerrens in Germeny. Ho, (the Chairman).should like to’remind the

Commission thet the vast majority of thc crimes comitted against the Jows
fell within the Commission's terms of reference because they head been °
carried out in occupied territory 8uch as Poland, or because the victims
werc non—Gcr"t‘.ns. :

A Purther 19tter ’by lr. Eden, dated 8th Noverber 191.4, was received
fron the Foreign Office, confirming thc attitude taken in the Lord
Cha.ncellor s lct'cer ao.ted 23rd uugust 1944, It Snted g

" The views: of the Tar Cabinct on. your “letter oi' the 31st Mny were
com:nmicated to your Cermission in the qetter frcm the Lord Chancellor to
yoursclf as Chairmen on the 23rd Jugust 1944, The fowrth peragraph of
that letter .dealt with the supgrestion put forward by the Cormission as to

‘atrocities cormitted on racial, political or religious grounds in enery

territory. - In that! letter, '‘after stating the view then held, the Lord
Chanccller went on.to say thet His Majesty's Government would give further
consideration to this gucstion., I an thercfore writing to lct you know
thet His Mojesty's Governmont adhere to the views as stated in that letter.
The najority of these ctrocitics will hove been committed ageinst enemy
nationals; if committed egainst-illied mationals they arc within your
Cor:niss:.on s terms of refcrence already, I think it is clear from the
letter that there was no intention to excludc atrocities on these grounds
in enery territory if they in fact ceme within the category of war crines,
but you were clearly raising the wider issue, His Majesty's Government
do not - as was stated inthc lctter, - wish to preclude the Commission
fron collecting any evidence which they feel would be of value in relation
to the gencral ¢stermination policy which has undoubtedly been carried out
in cccupied territory in ci.rcumstzmccs which constitute war crimes.

* " Apart from other consideratlons His Mejesty's Governmnt fecl that
the progress of ‘th: wir has made the war criminal question one of some
urgency, and it would be a mistake for the Coimission to undertake this
additional and heavy burden, It i's unnecessary to say that His Majesty's
Government sincerely hope that those who have been responsible for these
atrocities may one day have the pum.shxm.nt which their actions deserve. "

3) On the 12th Junc 1944, President Roosevclt mde o statement containing,

Ainter alia, the following paragraphs:

" ....This nation is appalled by the systemotic persecution of helpless
minority groups by the Nazis. To us the unprovoked rurder of innocent
pecople simply because of race, religious or political creed is the blackest

of all possible crimes, - Since the Nazis begen thiBURIzdwsi/wsiylegl teels.org/doc/c52df5/
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citizens in all valks of life and of «ll political and rcligious pursuasions
ho.ve expresscd our feeling of repulsion and our anger, It is'a matter with
respcct to which therc is. a.nd. czan be no division of opinion amon&st ua. ol

osessTo the Hitlcritos, their subordinates and functionariee and
s aatellites, to thc German- people and to all other peoples under the Na.z:!.
[ 7. yoke; we heve made clear our deternmination to punish all participants in
7 theso acts of savagery.: Inthe namé of. hunanity e have cullea upon then
'I:o spare. the 1ives of these innucent peoplo. T
- The then Unitcd States Under-Secrcta.ry of Stute lir Grcw ,said on
.lst February 1945 ‘that the State Departrent plan cnlla "for ‘the punishment
ssssofor the whole broad crininal enterprise, includinp' offences wherever
cormmitted e.r-.inst .....m.nority elcmcnts - Jem.sh and other groups. and
4ndividuals",. o et R

P L) In the House of Cormons on 4th Cctober 1944, in‘reply to 2 question
i agking that thc nanes of those rcsponsible for crires apainst Germon
democrats and anti-Nazis » such as the rurdor cf 7,000 intorncea in
Buchonwald concentration camp, should bc added tb thc“list of war cr:l.mimls,
Mr, Eden said e :
ek Crimes carmitted by Germans a"a:mst German, however reprehensible,
‘are in a diffcrent category frun wor crimes and connot be dealt with under

the same procedure, Majesty's Government have this matter under
consideration, but I am not in a positicn to mke a.mr f‘urthcr staten.nt
at present s

.

oI roply tor a further quest:mon &s {:o \1hother the murder of anti-Nazi
* Gerrions -in’ Gerrmw aas ot just os crminal as’ the murdor of other anti-
' Nezis elsewhére,’ I.Ir Edén said: y PR B S e i e RS

" I 'was not try:.ng to measure thc degrt.e of the reprehensi'blc inémr of
. these'deeds; .211 I was_saying wos thatiii was not.a wvar crime in the
sense of othcr crimes:that are being comitted, and other means would have
1:o be found for denl:mﬂ with it,

T Flno.lly, in reply to & question by Mr. S:.lvcrn:m ns to whether the .
terms of rcfercnce’ of -the War Crimes Corrission should be widened so that
all these matters could 'be dealt with by e;.uctly the same procedure, Y,
Eden said: :

" No, Sir., We really have given some thought to this., I cannot
agree with my Hon,Fricld about wwidening the work of the War Crimes
Commission; they have a very definite and circunmscribed task. I agree -
howcver, about the offensiveness of these m'imcs, all I soy is, that
they must be handl(.d in some othcr way. " :

" In the Hou.;e of Cormcns on 34.ot Janu.nry 1945, the then inister of
Stute, Mr, Rlcha.rd L:" stoted in rcply to a question:

g 2 Cr:.mcs ‘committed. by Gv.rnans aga.mst Germans are in a different
category from war crimes end cannct be deslt with under the samé procedure,
But in spite of this, I can assurc nmy hon, Friend that His Mojesty's
Goverfment will do their utmost to cnsure that these.crimes do nct gy '

| unpunished, It is thc desire of His Mo jesty's Governiment that the

authorities in.post-zar Germany shall mete ocut to:the perpetrators of

these crimes: the punishments which they deserve,

" The authoritics to which I refer are the authorities who will be
in control in Germany when the wer-comes to an end. . I think I can
lcave it to my hon., and learned Friend to imagine who those authorities

will be, "

T
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o 9 5) In view of the ‘quotations frcn Com:ission documcnts rccmn&ntions
.. .from semi-of'ficial-bodics like. the' London International A..se;.bly and from
1 the quoted officinl’ statements of spolcésmn of the Pritish and imerican
Governments, it is not difficult to concludec that Art, 6(c) of the Charter
of the International uH.litnry Tribunal and its corollarics , Perticularly
Law, No,10,. are thc outcome’of the doli‘bere.t:.ons of this Cm:l.ssion, and
similar discussions in’ othcr quarters. 3

IV. Crimes cﬂainst Humnity in rcccnt basic documents.

»

. -—... ......-. P

' The: £ollcmiﬂg documnts contnin provisions rogmﬁing crimes against
ihmaanity. A ;

1 2 & A .
{ TRy

1) the Chnrter oI‘ the (European) Intcmntionnl Hiln.ta.ry Tribunnl

:2)= Contrnl Counc11 La.w No.lO . i
3) thc Chn.rter or the Intt.rnotional Ihh.tary Tribum.l far 'the Far East. @

b ‘It may be noted -in th:.s conncetion th..t thc .;ustrian ”Constitutioml
nct concerning Var Crincs cnd other Notional Socialist Misdeeds", which
was cnacted on 26th June, 1945, i.e. before the conclusion of the Four-
Powert Agreement ‘dnted 8th /upust 1945, contains, in section 1 (2) a penal
-sanct:.on for "acts’ rcpugnant to ‘the natural principles of -hunenity against
othcr: persone M- (i.e. othcr ‘than enery. conbato.nts and civilian populmtions
of occupied territories,)’

! “ 1) :The Definition of Crines cpainst humanity in the Chn.rter of the
' ] (L*uropean) Inte.rna.t:.onnl Inilitary - Tribunal, ; ‘

(A) Art.6, of the Charter mnexed to the Four-Porer 4greement of 8th - g
iugust 1945 provides that the Internctional Militory Tribunal shall have {
the pm':er to try and punish persons who, acting .in’ the interests of the

European /xis countries, whether es individuels ar as men'bers of 7
fiaie orpx.n.sations, cammitted any of -the follcr'ing crimes: ;r = - e v

; (a) erimes against pcaco ....._- v i e R S e @
it (b)wnrcnms Bois e o iy BTSSRl (D

( c) crimes against humenity, namely, rurder, extcm:.na.tzon,
enslavement, depertation and-other inhumone acts. committed
ageilnst any civ:Lh..n populetion, before or during the war;
or persecutions on pelitical; racial or religious grounds’
in execution of or in connection with any-crime within the

' Jurisdiction of the Tribunal, whether or not in violation
cf the dormestic lew of “the country whcre pcrpotrated

(B) From the text thc i‘ollov'inp ‘can be rathcred

( a) in order to fall under irt.6 (¢) a crime must have becen
" carmittéd by persons acting in the.intcrests of the Europoa.n :
mcis cot nﬁries, : ; o ]

(b) it is 1mlcva.nt hothiar ‘the ordme s comdttod ’by an v :
individual as such er by a person as & member ‘ofi-an e : ‘1
orgenisation; via e > ?

1
1

. (c) there are tv'o types -of crimes against hunanitys

.crires of thc 'urder-type", narely, murder; cxteymination,
r.nslavemnt deportation and other inhunane acts, and -
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(a)

(c)

(f)

()

(h)

S,
"persceutions!,

In the casc of the former, i,c. the niore serious type, the
Charter provides thot thoey rust hove been committed agoinst
any eivilinn population, This icans that (1) crimes
.cormitted apninst nilitary forces rrc outside the scepe of
the provisicn; (2) sinple and iselnted scts cormitted
ageinst individuals are also outsidec the scope, The
wording "civilian pupulation" clearly indicotes that o
larger body of victims.is visunliscd. (3) The nationality
of. the civilian population affgected is irrclevant, (org.
"any" ecivilian population).  “he term, therefore, includes
crircs beth asainst allicd 2nd aczainst ememy nationnls,

- L5 far as allicd eivilicn ponulations are the vietims, the

crire falls both under «rt.6 (b) mnd :rt.6 (c).

It is dirrclevant whether o crime of the "rurder type" has
been corzmitted before or during the war,

With repard to "persccutions", the Charter provides that,
in order to fall under thc orovision, two conditions rmst
be complicd with: (_l) the perscecution rust have been
cormitted on politicel, racial or relipious grounds, and
(2) in cxceutione®, or in conncetion with ony crirme within
the jurizdiction of thc tribuncl. ks

The word "perscecutions" covers activitics which ere less
grave thon rurder, cxter:inntion, enslaverent, deportation
and othcr inhumane acts, Persccutions are distinguished
fron these more scrious types of crimes ageinst humanity

in that thoy f2il under the provision only if they were
cormitted on certain grounds (political, racial or
rcligious) and in exccution of or in conncetion vith
c¢ither-a crirme against pvecace, or a war crime in the narrower
sensc, or a crime against humenity of the rawder type.

The last paresraph of .rt.6, provides that leaders,
orpaniscera, instigators 2nd accomplices participating in
the formulation or enmccuticn of & common plan or conspiracy
to commit any of the feregoing crimes (which include
"erizes against humanity",) ere responsible for oll acts
perfermed by any persons in execution of such plan,

Fan this provision stipulating the vicaricus liability of
leaders, orranisers, cte., it oen be gcathered that the
leoders ond organisers are responsible for acts performed
by third pcrsons. Nothing is said nbout the responsibi-
lity of the acturl performers, but it scems to be inplicd
thot the perpetrators arc also eriminelly licble though
he “harter itsclf in reneral and this provisica in
particular, deals only with persons responsible on the-

.high lewel :

This it bornc out by the Control Council Law MNs,10,
(¥ilitery Govermment Gozette, No.5, p.46) which was passed
to give cffcet, inter clia, to the London Jfgreement of

8th .wmrust 1945, ; :

It ic cexpressly stated that for the question whether there
is o punicshcble crime cgainst humanity, it is irrelcvant
whether or not it has bien camitted in violation of the

" domestic law of the:country where verpctrated., This

means theat the defendant ennnot successfully pleed that he
wag allowed. te camit a . erime by the low of the territery
vihere it was caamitted, ' Conplianec with runicipal low
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- preceded by the words "atrocitics and offences including but not limited

to et Hcr(., cxpressly, the porpetration of the individuxl atrocitics
and offences is dcclared a punishefble offence, The actual text is as

s , i v

G Tt Tk
NS AR G L P CR

-8- 4 ~ : 4 . 'f;l.é

is no defence to 2 cherpe for o crime against humanity, It e

. is submitted thot this is only one cpplication of the gencral |

. rulc permcating the modern law uf war ‘crimes thot superior
- order is no dofecnce, if the order is illegal., frt.6 (c) of
the Chorter providcs in effcct that superior order is no s
defcnce oven in cases where the illegal order or, for that o
rmatter, the illegal permission is given in the formof a =~ ° |
runicipal enactment, . Here the.Charter expressly lays down e

the supremacy oi Intcrnational law over municipal law, : ~r

The definition of Cri.ms aga:mst Humani ty in the Control Council ;
Law No,10,..

.- The assumption made above (1(h)) obout the criminnl liability not only i
of the planners and instigators, but also of the actual perpetratcrs, is heves
borne out by irt.II( l)(c) of the Control Council Law No,10. L O i

In Law No,10, the dcf:.m.tion of -crimcs against humanity which is,. :
‘roughly, taken from the Charter of the International Military Tribunal, is

follows :

J..uch of the follo"ri 14 acts i8 recognised as a’crime:
(a) .... .A' v

(b)

(c) Crimes against Humanity., .trccitics end offences, including but

not limited to rmrder, cxtermination, cnslavement, deportation, .

imprisonment, torturc, rapc or other inhumsne acts committed

against any civilian'population, or persccutions on political, :

racial or religious grounds whether or not in violation of’ the <

donestic laws of the country where perpctrated. O
It will be noted that as fcr es "persecutions” are concerned the
second of tho twe conditions contained in the Charter (supra 1(1‘)5
dropped for the province of the locel law' as intended for the tcrritory
of Gcrmany,  This mcans that to be a“ecrime against humanity, within the
neaning aw No,10, it is not neccssary that the persccution was cormitted
in execution of or in conncction with a crime against pcace s & war crime
or a crime ageinst humanity of tho mrder typo.

The tbove quotcd prcviai‘on to the effCCu that domestic law is !

'irrelevant for the question whother or not a crime against humnity has

been cormitted applies alsc under Law No, 10
2) Crimes against humanity according to the Charter of the

Intcmational dlivary Tribunal for thc Far East. :

Art.6. of the Charter of the Intcrnatlonnl Military Tribunal for the
Fer Eest (established by Special Proclemation of General MacArthur, Supreme
Cormander- for the /llicd Powers - see Doec,C.182) is fromed onthe pattern of
irt.6, "of the Charter of the (European) -International ¥ilitory Tribunnl,
The differences arc as follows: Tne provision that the accused person must
have becn "acting in the intcrests of the European iixis Countries", docs,

of course, not appear in the Far Eastcrn Che arter, The lotter speaks of
"Far Eastern war criminals", t~
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The definition of crimes against peacc differs insofor os the Fer '

- Bastern Charter spcaks of the “waging .of declarcd or undeclexcd sar of

. aggression" and adds International law,. obviously Intermtiom.l customry
law, to Intcrnation.l trcat:l.es » agrcements.or’ o.ssumnccs. .

¢+ Ver orimes in tho narrower aonsc arc in the - Far Euatorn Chartor called
"convontional war orinee" nerely violetions of the laws and custonms of war,
.»Tﬁ .illustrations oontained in irt,6 (b) of the Eurcpean Charter-are
o tted Al : 7 -

! The definition of orima n{rainat hun:miﬁy in the Fa.r Eaatern- Charter
différs only 'in that rcligioua grounds of persccutions are omitted,
Fersecutions on political and racial grounds are crimgs acainst humanity
both in Europe and in the Far East, Persecutions on religioua grotmds
ore punishe.'ble only.under ‘the: Eu.ropaa.n {marter. ; T

L) Dolimitation of crimes agdinst hwnani*ty fron other typea of crines.

Ve have now to attex:pt to distinguish crimes ageinst hm:l:mity s7ithin
the meaning of the instruments analysised above,. from other types of crimes,
“This task, again, is:three-fold because crimes’ ageinst humanity: }mst be
distinpuished from 1) -erimes &painst peace, 2) wor crimcs in the narrower
scnse and 3) simple or common crimes punishablc under rmmicipal crimihal low,

In order to attempt 'this delimitetion it is ‘necessary to kecp in rind
that in a certain gencral “sense » every crime, or ncarly every orimeg, is
~inhumane and thérefore a crime against hurnnitar. What greater crime <
ageinst huranity can be conceived than the planning, preparation, initiation
and waging of a war of aggression? If the documents analysised distinguish
crimes against humenity from orimes against peace, they obviously use the
former term not in its gomml connotation, but in a limited technical sense.
- i

- Morcovcr, vhat can be considered morec inhunane and a ‘greater cr:Lme
against humanity thon the violation of the lews and customs of war and
particularly the. type oi‘ violations cnumerated in sirt.6(b) cf the (European)
Cha.rtt.r.

Reforence has alrendy been made” (supr" II(l)) to ‘the ”reamble of the
Fourth Hague Convention where it has been stated that the laws of humanity -
are the basis and the sourcc of the laws and customs of land warfare.

This, in connection with 4irt.6(c) ("eny civilien population") leaves no-
room for doubt that crines committed. against the civilian population .of -
occupied territory are both violations of the laws and customs of var :-
(2rt.6(b)) and crimes against humanity (irt.6(c)). Vhere enemy combatonts
are the vietims of o crime - irrespective of whether or no the crime is an
. "inhumene act" - we are faced with a wer crime in the nmo‘aer sense, not
falling under the nction of a "erime apgainst humanity",

5)  Strictly spoaking alic mest of the common crimes of the municipal law
of ,civilised nations offcnd somchow or othcr against "humanity", There
can be no doubt thet homicide (r:urder, manslaughter) is also an offence
age.inst humanity in this non-technical sense, The same.applies, to causing
grievous bodily harm, assault, scxual offences and the like, . /lso cmong
the comon crimes a"ainst oroperty, there are such as may be considered
inhumane, e.g. robbery, arson, :

Drawing the distmct:.on between crimes against humam.'ty and ordinary
cammon law crimes is particularly dlf‘f:,cult beceouse -the definition of
erimes apainst hunanity contained in the Cha.rtcr cenumerates roughly
spcaking, only acts which are visited by punishment under the ariminal
law of a2ll civilised nations; but also speaks of "othr.r inhumane acts" a
phrasc vhich in this connection is tautologicel, = (4in inhumanc act is a
crime against humonity.) The solution probzbly is that "inhumane"
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corron crimcs becomc crines against htman:l ty, if by. their purpose or -

nogni tude:.they become the-conccrn  of foreign Pmcrs amd conscqucntly, g

the concern of Intcrno.tionnl Lavwr, 77 o : b Ao s

v ot ..«'.'

& further difficulty 1408’ in the: faot that tho Chartes cxpréssly

stipulatos that is is irrclevant whgther an s.ct violates the lox loci..

f )

the case 'of Sepp Dictz) ‘that the term "war crime” in the wider scnsc -
comprises crimes against pécce; wor crimes, violations: of the laws 'md
‘custons of war and crimes agc.:[’nst hmnanity, but it follows on the otha'
hand from what has been said above that the term “cr:bne against. hurcnity!
corprises- also violations of ‘the. laivs and customs of “wor con:B.tted
agoinst the civilian population and that, the phrase "ecrime:agninst
humanity” used in 'a non-technical sense,’ covers also crimes agninst’

éomrion crimes punishable in mnicipal cmiminal law, .

. V,-The: Nurem'berr Indictment nnd Procce ggs.

1) It remains to exm::i.ne whether the Nureniocrg proceed:.ngs up to the
nresent stage, throw any adﬂitiona.l ‘lizht on our pro‘blen. i :

- In. assessing the indictment and the spcech of Mr.Juatice Ja.ckson in
opening the case for the prosccution regarding crimes against humonity,
we rust be carcful to kecp in mind that these pronouncements were not
made by the Cormittee of Prosccutors or by lr,.Justice Jackson in amr :
legislative or judicial capacity.  The Four-Power Agrecment itself wms
signed on behalf of the four Contracting Powers as an instrument laying
dovm provisions of law, The charge, on the “other hand,was presented on -

Tt has been sho*m in prcvious papers (c.g. in Doc.C 156, Repoa-t on

-t

behalf of the same governments,but not in their law giving cepncity, but

in their capocity of o party to judicial proccedings,

That the Jmerican representa.tive both in concluaing the law mn]d.ng
agrecnent and in prescnting the éase of the prosecuting party hoppened %o
be the same person, (Mr:Justice Uacknon), does not alter this position,' .
In the case of Groat Brita:.n F&'anco and the U S.8. R. , even the persons .
were different, :

The indictment and Mr,Justice Jackson' s speech, to which mﬁ.rencc :
will be made’ below, is thercforc nothine but the’ stntement of the view
of one party in judicml prmeedims. LAY - by

2) With this proviso refercnce moy be had to Count 4 of the Indictment -

Cnd.6696.  In parcgraph X, (statement of the of‘fenca), it is steted that - .

thc plan to commit crimes agmnst humanity as defined in Art.6(c) in
Germany, and in the occupied territories, involved, zmong other things,

-the murder and pcrsceution of all who wcrc or *:ho wcre suspected: of 'bemg

hostile to the Nazi pa: -fy.

These mthodwa crincs constituted inter alia, violations of
internal penal laws ,/cf the peneral pnnciples of crinina.l law as derived
from the. criminal law of 211 ‘¢éivilized notions, It is also-said that the
prosccution will rely uron the facts pléeaded under Count 3, as also -
constituting crimes ugainst humanity, which means that the prosecution
considers war crimes in the narrower scnsge falling also under the notion
of crimes against humanity, . The f‘ollomng z.xample.s of crimes t‘.g"-.inst
humanity ore ‘given in the indictment: - &

imprisonncnt of versons without judicial process,

holding them in pretective custody and in Concentration Camps,

subjecting then to persecution, degradation, despoilment,
enslavement, torturc and murder,
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eatablishing special courts to carry out the will of the conspiratcrs 2 L

permitting favoured branches or organs of, the State and Po.rty to
opcratc outside the range even of nazified lm", it
persccution of the Jovis,
confiscation of their property, '
ordéring by the Chicf of the Gestapo of anti-Jcrrj.sh dcmonstrations
 all over Germeny, . :
destruction of Jewish property, . ; o R

. gasaing ‘of Jewis. i s

lunong 1ndividual crims the indictment citcs as cr:Lmes agcinst hma.nity

the murder of; the /ustrian politician, Dollfuss, and thc imprisonment of
the lustrien politician Schuschnipp, the rurder of the German politicians
Breitscheid and Theclmnnn, ~nd thé imprisonmont of Pastor NiemSller,  The
~mentioning of Dollfuss is intcresting bectuse Dollfuss wes ot the time of
his decth the dictator(Prime Ministcr) of an independent State, which wes

" itself organiscd-on Fnscist lines ond clcse:Ly cllied to Fe.sciat Lioay, $
“The rentioning, in the indictment, of the imprisomment of. .Schuschnigg, -

- 'shows that 2an offence comnitted agcinst the citizen of o country not under

hll:.geront occupation is congidered os fr 21ling under the term of 2, crime
ageinst humnnity, Brcitscheid Theelmenn and NiemBllér are oxe les of
the ‘persccution of Socir1-Democrats , Corrmunists ond Churchmen of German
mtionv.lity constituting crimes cg..inst humnity. A ; ]

<L le

o

3) M Justice Jackson, in his introductory specch delivcrcd at Nurcnbcrg
~on the 21st Noverber: 1945, stated: "7c chorge guilt on planned and intended
conduct thet involves morcl ns well os legel wrong. And we do not mean
conduct that is a naturcl and human, even'if illegel, cutting, of corners,
such 2s mony' of us might well have ca:n:itted had we been inthe defendents'
positions, = It is not becouse they yielded to the normal frailties of™
hunan beings that we accuse them., It is their a’bnom'-.l and inhmmne o
conduct which brings them to this bar." ; ;

Hc‘oﬁl_.ac -said: "i‘ha.t Attack upon the pecce of .thc wofld is the crim:

“ageinst intcrnftioncl socicty which brings into international cognizance

crimes in its nid ond preparation which otherwise might be only internal
concerns",  Indaling with the Nozi party programme of 1920, Mr,Justice
Jackson pointed out that it declared that no Jew ar any person of non-
Germnn blood could be o menber of the nation, such persons were to be
disfranchised, disqurlified from office, subject to the alien laws ond '

* entitled to nowishncnt only nfter the German population had first been
provided for, - Under the hesding "The consolidntion of Nozi Power", Mr,
Justice Jockson proposed to consider the steps "which embraced the most
hideous of crimes cgrinst humnity, to which the conspirators resorted
in perfecting con’crol of thc Gexman State; and in preporing Germony. for
the agrressive whr:indispensible to their onds"”, In describing the
cammitting of crimes agninst humnnity prosecuting counsel mentioned the

. decrce suspending the pucrantces of individucl liberty contained in the

Weimrr Constitution, Mr, Justicu Jockson quoted ~ document, cmamting
from Col,Gen,von Fritsch, vho said in 1938, thnt shortly after the first
wvor he come to, the conclusicn that the I‘L.zis would have to be victorioua
in three b..ttles if Germany were to becomc po:'.'erful agein,

2) the battle ngsinst the Catholic church
3) the mttle against the Jews.

" Tne warfore ﬂ.gc.:.nst these elements wos contmuous. -'The battle in
Germany was but o practice skirmish for the world wide drive cgﬁ.’mst
them, Herc in.point of geography ond of time arc two groups of crimes
ageinst humanity - one within Germeny before ond during the war, and

one in occupied territory during the war.,  But these two are not
separate inupNaz:. plannlg. gy cre a oontinuous unfolding of the Nazi

1% The bottle .agrinst the working class,

PURL: https://www.legal-tools.org/doc/c52df5/

e et RO

PP VOERURE

i

o

i L Lt S e

T R T R e e L N IR DA e



PEREe S MLl e bl e oL T og L R A g tae T LR TS R Ve - . AL e - S P o
}

-12-

plen to exterminate peoples and institutions which might serve as a focus
or instf'-ment for overturning their "new world order" at any time or -
plece,

My, Justice Jackson proposcd to unfold to the court the prosocution's

proof regerding erimes against humnity accordj.ng to Gcn.von Fritsch s
classification, ¥,

In connection r:zth "the battle. apnnst the world.nz clnss“ ’the
prosecution mentioncd the disBolution of the frce trade um.ons, the °
confiscetion of their funds, the cstablishment of the Germnn lobour front,
the appointment of "trustees of labour"”, nnd the elimination of' the-
association character of thc employers .and trade associntions.

Wiith regard to crimes against huminivy, committed by rersecuting the
 churches, Mr,Justice Jackson pointed out that it is not because the Nazis
themselves wore irreligious or’ pagan,but because thcy persccuted others
of the. Christinn foith thot they became guilty of crime and itis because, Q
the persecution of the churches wms. o step in the' prcperotion of agrressive
worfare that the offence became one of intcrnationol consequence, A -
seqret decree by Martin Bormann of June 1941 on the rclation of Vi
Christionity and Nationol Socinlism was quoted, = An orgenised demonstration
agninst the Bishop of Rothenburg wos given as an example of 2 crime against
humanity . m ‘connection with the battle.against the churches,  -Further
examples. given werg the conflicts within thc Protestant Church, the sending
of Pastor Niem®ller to o concentration camp. Further, the violotion of
the concordatwiththe ‘Holy Sece was adduced, cons:Lsting of - persccutions ‘of
the Cntholic Church, its pricsthood and. mr.nbcrs amd the suporeasion ef
-church schools and educntzoml :mstltutiona. '

'Yith rcgard to crimos aga:mst hmity, cormitted agalnst Jews, the
~4merican Chief':Prosccutor said: "What we charge af ainst these defendants.
‘is nct; thosc arrogances and pretensions: which frequently acconpeny.
intcmin,_,ling of different races and peoples cnd whichare - 1ikely, despite
the houest efforts of Government,. to produce regretteble ‘crimes.znd
convulsions, It is our p'urpose to show plans and desicna to. which all :
Nazis were fanatically comnittod to annihil..te v_ll Jemsh people. s @

nf'tor having g:.ven an outline of the inmnn»r"'ble crimes connittcd
ageinst Jews, the incrican Chicf Trosecutor d:.acusscd terrorism 2s &
preparation for the wor,  He said: "How a Governnent' treats its own
inhabitants gencrally is thought to be na concern of other Governments or
of intc.rnatlonal socicty, C(.rtcu.nly fewopprcss:.ons or cruclties would
warrant the mtcrvcnt:.on of forcign Powers.” But the German mistreatmeni
of Gurmans is now known to pass in ma{mitudc and savagery any-limits of -
vhat is tolerable By modern civilization, Other mt;ions, by silence,
would take o conscnting part in such crimcs., . These Nazi persccutions
morcover, . take character as international crires because. of the: purpose
- for whioh they were undortaken,, The purposc, os we have seen, of getting
rid of thc influence of Iree labour, the churches and the Jews was to
“‘clcar their obstruction to the precipitation of a.ggress:.ve war,- If
cppressive warfare in nolrhon of trcaty obligatiéns is ‘a matter of
~internctional cognlzonco " the prcpar'xtlons for it rmst also be of concern
“to the.intérnational cr':runity. Terrorism wos the chief instrument for
s«.curing the cohcsior of the German people in wnr purposes. Moreover,
these crueclties in Gc:many served as atrocity proctices. to discipline
the merbership of thc criminal orgonisction to follow the pattern later
in occupied countrics,"

Later, Mr.Justice Jackson ‘said: "Under the clutch of the most
jintricate web of cspionage and intrigue that any modern -tate has
endured, the porsecut:.on and torturc of & kind that has not been visited
upon thc world in many centurics,  thc c.lencnts of thce German population
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'which wiere both decent and caurageoua were annihilated,

1) "Crimes against hurnnity"
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Those '1hich were
dccent and weck wvere intimidated,", :Mr,Justice Jockson went on stating
that the Nezis not only silenced ‘discordant’ voices » thoy crected positive
controls as effective ns their nogetive ones,  Propagande on.e scolc
never before known:stimuloted the pv.rty und party fomationa w.lth
permnent enthusinsm. : 3 R G

¥r.Justice Jackson rlso said: "The i‘ourth count of ﬂxe indictmant ia :
based on-crimes agrinst humanity,  Chicf among these are nmass killings of
countless humen beings in cold blood.  Does it toke these men by suwrprise
that rurder is treated s a crime?.... SERS MNP s DR S

YL 'SM' 3

The la.w as 12id down in the bosic documents o.nd as cxplo.incd mhe SIS { ;
course -of the’ Nuremberg - procecdings,’” which is at present. in progress, s g
copeble of being'. smmizea by the following nropoait:.ons- AT A R SR AN R §

afPonces coai tted agalnat civilian
populations, . A

2) ' Crimes committed ageinst conbotants are outside the scope of the
notion,

3) Crimes ago.inst humzmity my consist in violations

either of the laws and customs of war,

or of positive runicipal provisions of criminal law,

or of the general principles of coriminal law as derived
from thc. aiminal law of all civilised neotions,

4) Isclated offences do not fall within the notion, 4 greater mmbcr‘
s of victims or a greater nurber of acts of the same pattern is
necessary to constitute 2 crime ageinst humanity which thereby
beocmes a concern of fareign Stetes and, conscquently, of
Internatinngl lc.w.

5) There are two diffcrent types of crimes against humenity:

(2) crimcs of the murder type, (rmurder, extermination, enslaverent
deporte.tion and other inhumane Acts). The words "other
inhumnne ccts" cover only scrious crimes of o character
siniler to murder, extcrmination, enslavement and c’oport:'
tion - eiwden generis rule of interpretodion;

(b) persccutions, (on political and racicl, in Eurcpe also

religious, grounds.r)) -

6) Crincs of the rurder type arc crimes ageinst humanity, if committed
by pcrsons acting in the intcrest of the Eurone'm ixis ‘countries or
by "For Enstern war criminals",

This condition docs not apply in the local law of Cermony as ladid
dowm by Law Fo,10 for criminnls other thon mojor war criminals.

7) "Persccutions" constitute crimes apainst humanity only if perpet-
*  rated on politicel and racial (in “urom. also religious) grounds. |
In the case of the mrjor war criminals it is o further conditfon i
that '"persecutions”" be in execution of or in connection with 20y
crime within the jurisdiction of an Intcrnational Militery
Tribunel, (i.e. crimes ogoinst pence, violations of the laws and
customs of wnr, crimes "g’unnt peace of the nurder type.)
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The notionnlity of thc victins is irrelevent,
It is :erolovant whcther o crine ‘of the murder type hns beon darl
cormitted beforc or during the war,

Though this is not cxprcss]y stated as to pcrsucut:.ona" it is
~-'submitted that it is also irrelevant "'hcthor persccutions have 'been

comx:d.tted ba!'orc or. during the war. .- .

Not only the rinpleaders, but alsc the px.rpetr‘.tora of crimos age.inat
humanity arc oriminally rcsponsible. ,

It is irrclevant whether or not a crime against hm:nnity ha.s been |
cormitted in violation of the lex loci,

54 crime tz,_..nst hmmnity can be ccamitted by cn...ctmg leg:l.slz\tion SH
which orders or permits erimes ara:.nst humenity, e.g, unjustified Q
killing, deportations, racicl dz.acri:ninntion, supnrossion of civil
liberties, cte,
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