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CC&MITTEg I I I .

l i a te r ia l  f o r  th e  p re p a ra tio n  o f a  d e f in i t io n  o f 

"crim es a fta in s t hum anity .11 

Compiled by Egon Schwelb, Legal O ff ic e r .

I . '  Ifre lim inary .

Oonsr.ittee I I I ,  to . whom the ease! of C hristoph Manner (N0.2553) "who i s
charged w ith  a  " crime a g a in s t  humanity" had been r e f e r r e d  by  Committee I ,
decided in  i t s  m eeting he ld  on 12th March 1946, to  a ttem p t a  d e f in i t io n  of 
"crim es a g a in s t  hum anity", and charged th is  w r i te r  w ith  th e  c o l le c t io n  o f 
the m a te r ia l  and the  p re p a ra tio n  o f a  paper on th e  s u b je c t .

The p re s e n t  r e p o r t  c o n ta in s :

l )  A survey o f th e  use o f the  t e r n  "crim e a g a in s t  humanity" and s im ila r  
ex p ress io n s  p r io r  to  th e  1939-1945 V;ar.

2-) -The p re p a ra to ry  d isc u ss io n s  du ring  the 1939-1945 ~ a r .

3) An a n a ly s is  o f the b a s ic  documents of th e  p re se n t post-w ar p e rio d .

4) I l l u s t r a t i o n s  to  be d e riv e d  frcm th e  Nuremberg p roceedings a t  p re se n t 
s t i l l  in  p ro g re ss .

5) An a ttem p t a t  a  d e f in i t io n .

• I I .  The Development p r io r  to  the  1939-1945 ~ a r .

1) The Fourth  Hague Convention o f 1907 r e c a l l s  th a t  the  C o n trac tin g  
P a r t ie s  have been anim ated by th e  d e s ire  to  se rv e , even in  the case o f w ar,
" t he i n te r e s t s  of humani t y  and th e  eve r-p ro g re s s iv c  needs of c iv i l i z a t io n "  
^Pream ble, paragraph  2*7. In  the  much quoted e ig h th  paragraph  o f the 
Pream ble the C o n trac tin g  P a r t ie s  d e c la re d , i n t e r  a l i a , ' t h a t  "the in h a b ita n ts  
ar.d. b e l l ig e r e n ts  rem ain under the  p rc te c t io n  and governance o f the lavr o f 
n a tio n s ,d e r iv e d  from th e  usages e s ta b lis h e d  among c iv i l i s e d  p e o p le s , from 
th e laws o f hum anity, and frcm the  d ic ta te s  of the  p u b lic  co nscience" .

The ten .; "humanity" here  appears in  a  document v«hich d e a ls ,  as i t  
w ere, p e r  a e f in it io n e m , w ith  w ar c r in u s  in  th e  narrow est and te c h n ic a l  
sen se , namely v /ith  v io la t io n  of the  la v s  and customs of war which a re  l a id  
down in  th e  document i t s e l f .

2) The Peace T reaty  of V e r s a i l le s  p rov ided  in  'A r t .227 th a t  the A llie d  and 
A ssocia ted  ?»v/wrs " p u b lic ly  a r r a ig n  YTilhelm I I  o f H ohenzollern , fo rm erly  
the German Emperor," fo r  a supreme o ffence a g a in s t  in te r n a t io n a l  m o ra lity  and 
th e  s a n c t i ty  o f t r e a t i e s . " . In  i t s  d e c is io n  th e  s p e c ia l  t r ib u n a l  s i t t i n g  
over V ilhelm  H  was to -b e  guided “by th e  h ig h es t m otives o f in te r n a t io n a l  
p o lic y  w ith a  view tc -v in d ic a t in g  th e  solemn o b lig a tio n s  of in te r n a t io n a l  
u n d ertak in g s and the v a l id i t y  o f in te r n a t io n a l  jp o ra lity " .

This arra ignm ent o f the  K a iser did  not tak e  e f f e c t  on a charge o f a  
v io la t io n  o f e x is t in g  lav; b u t th e  cx-K ai3er was charged, accord ing  to  what 
the au th o rs  considered  to  be the then  s ta t e  of in te r n a t io n a l  lav.*, w ith
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o ffen ces  a g a in s t  moral:, no t lc /ra l p ro v is io n s . This p receden t o f A r t .227, 
th e re fo re ,  does not concern th e  p re s e n t problem of "crim es a g a in s t 
humanity", 'because the  ia tto r,- .& 8  .fram ed in  the Charter o f  the  I n te rn a t io n a l  , 
¡M ilitary  T rib u n a l, a re  crim es o ffend ing  a  g a in s t  l e g a l  and not on ly  m oral 
d u t ie s .  A r t .227 of the T reaty  of V e r s a i l le s  was, of co u rse , th e  p re ­
d ecesso r no t o f the p ro v is io n s  o f A r t ;6 (c )  o f the ^ h a r te r ,  ( Crimes a g a in s t  
hum anity), b u t o f ^ r t« 6 (a )  of th e  C h arte r (crim es a g a in s t  p e a ce ) , w ith  t h i s ,  
im portan t d i s t in c t io n j  t h a t - th e  crim es a g a in s t  peace under A r t .6 (a )  a re  n o t 
m erely co n trav en tio n s  o f .a m oral code j'~but v io la t io n s  o f  le g a l  p ro v is io n s .
This d ifference illu s tra te s -  the development of in te rn a tio n a l lav  -  a t le a s t  
in  theory -  between 1919 and 1945. •* «'

3) The Commission o f  F i f te e n ,  s e t  Up in  January 1919 "by th e  P re lim in a ry  
Peace C onference, re p o r te d  th a t  " in  s p i te  of the e x p l i c i t  r e g u la t io n s ,  o f 
e s ta b l is h e d  customs and  o f the c le a r  d ic t a te s  o f  hum anity; Germany and her 
A l l ie s  have p i le d  ou trage  upon-.outrage". The m a jo r ity  of th e  members o f 
th e  Comniisision h e ld  th a t  a l l  persons belong ing  to  eneny c o u n tr ie s ,  however

it ig h ,th e ir  p o s i t io n  may Have been , w ithou t d i s t in c t io n  o f ra n k , in c lu d in g , 
c h ie fs ,  o f S ta te s  who «have been g u i l ty  o f o ffences  a g a in s t  th e  lav/s and 
customs o f war o r 'th e  laws of humanity a re  l i a b l e  to  c rim in a l p ro se c u tio n " . 
Here we f in d  f o r  th e  f i r s t  tim e the  ju x ta -p o s iti 'o n  o f o ffen ces  a g a in s t  th e  
laws and custom s o f w rr co rrespond ing  to  A r t .6 (b )  o f th e  1945 C h a r te r , and 
o ffences  a g a in s t the  laws .of hum anity co rresponding  to  i t s  A r t .6 lc ) .

4) I  do no t know w hether th e  1919 Commission, in  u s in g  th e  term s "o ffences
a g a in s t  th e  laws o f  humanity" had in  mind o ffen ces  which were n o t covered  by 
th e  o th e r  e x p ress io n  " v io la tio n  of th e  laws and customs of w ar",, p a r t i c u l a r ly  
w hether th e  Commission thought of ciim es against" "any c iv i l i a n  p o p u la tio n "  
co n rd tte d  by th e  C en tra l Powers in  World nar I .  I t  i s  cohnon knowledge
t h a t  to  some e x te n t a ls o  in  th e  f i r s t  w orld  war p e rse c u tio n s  p f  t h e i r  own
n a t io n a ls  had been conducted by the» C e n tra l Powers on a  c o n sid e rab le  s c a le ,  
though n o t on a  so a le  comparable with* what happened in  Nazi dom inated Europe 
between 1933 and 1945. R eference i s  made, e .g .  to  p e rse c u tio n s  by the
A u stria n  and Hungarian a u th o r i t i e s  o f p o l i t i c i a l  o p p o s itio n  groups and o f
S lavonic  and ^omanic ra c e s  in  A u s tr ia  and Hungary, and crim es committed by 
B ulgars and Turks a g a in s t r a c i a l  m in o r i t ie s .  Whatever th e  answer to  th ese  
questions-'m ay b e , in  the a c tu a l  t e x t  o f  th e  ?eace T r e a t ie s ,  th e  p h rase  "laws 
of humanity" does not appear and , 'r t s .  228-230 o f  th e  T reaty  o f V e r s a i l le s  
d e a l t  only w ith  a c ts  in  v io la t io n  o f the  law s and customs o f  war.

H I .  The preparatory discussions during the Second World War. .
_____Action by the United Nations War Crimes Cpixdasion;

1) The n e c e s s i ty  o f in c lu d in g  in to  th e  r e t r i b u t i v e ‘a c tio n s  of th e  U nited  
N ations a ls o  crim es committed a g a in s t  n e u tr a ls ,  a g a in s t ' S ta te le s s  persons 
and l a s t ,  b u t no t l e a s t ,  a g a in s t  persons o f eneny n a t io n a l i ty , 'w a s  f e l t  
e a r ly  in  th e  second World War, when t h e  ou trages  committed by the German 
N azis and t h o . I t a l i a n  F a s c is ts  a g a in s t  c p n o s itio n  groups and r a c i a l  
m in o r it ie s  became g e n e ra lly  kna<m. I t  was p a r t i c u l a r ly  the  unprecedented  
erim es a g a in s t  the  Jew s, i r r e s p e c t iv e  of t h e i r  c i t iz e n s h ip ,  th a t  c o n tr ib u ­
te d  to  th e  g e n e ra l op in ion  th a t  no t o n ly  crim es c o n rd tte d  a g a in s t a l l i e d  
conba tan ts  and a l l i e d  c iv i l i a n  p o p u la tio n s , should be -punished.

The London I n te r n a t io n a l  Assembly, e . g . ,  recommended in"The Punishm ent 
.of Wcr C rim in a ls" ,' R evert of Commission I ,  p . 7 . ,  t h a t  i n  d e fin in g  the scope 
o f th e  r e t r ib u t iv e  a c tio n  of th e  U nited  N a tio n s , "a  comprehensive view 
should be tak e n , in c lu d in g  not on ly  the  custom ary v io la t io n s  o f the  laws o f 
w ar, b u t a n y 'o th e r  s e r i r u s  crim e a g a in s t  th e  lo c a l  law c o n rd tte d  in  tim e of 
war,* the  p e rp e t r a to r  o f which has not been v i s i t e d  by a p p ro p ria te  punishm ent". 
In  re s p e c t  of th e  ex te rm in a tio n  of -Jew s, i t  7/as recom*.iended"that punishment 
should be imposed n o t only  .when the  v ic tim s wore A llie d  Jew s, b u t even when 
the  c rim es  had been committed a g a in s t  s t a t e l e s s  Jews o r  any o th e r  Jew s, in  
G eram y o r e lsew h ere ."  F in a l ly ,  the  London in te r n a t io n a l  Assembly recom­
mended "a  speedy punishm ent o f crim es such a s  those  th a t  were p e rp e tra te d
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a f te r  the la s t  war against peace-minded Germans who rare  a ss is tin g  the 
a l l ie s  in  re -estab lish in g  lav/ and order".

2 ) The United Nations "ar Crimes Commission i t s e l f  has fron  a very early  
date devoted i t s  a tten tio n  to  the punishment of crines such as those 

‘ committed against G,_rman and s ta te le s s  Jevrs in  Gcrnany. As- a re s u lt  of 
consideration by the Commission of the d ra ft re so lu tion  submitted by 
Ccnnittee I I I  under the t i t l e  "Scope of the R etributive -»ction of the 
United Nations", (Doc,C.20), a l e t t e r  was. w ritten  by- S ir  Cecil Hurst to  
the Rt.Hon. Anthory Eden on the 31st way 1944. The following was s ta ted  
in  th i3 l e t t e r ,  the tex t of which v/as approved by the Commission on 30th 
Iby 1944 (liinutcs No. 20):

" Technically, a d is tin c tio n  can well be drawn between a tro c it ie s  
crmr.itted by the enony which are v io la tions of the lav;s and customs of war 
and those which are not, but i t  w ill probably be the general view th a t the 
need to exact re tr ib u tio n  is  as g reat in  the one case as in  the other.

" category of enemy a tro c i t ie s  which has deeply affected  the public 
mind, but which does not 'f a l l  s t r i c t ly  within the d e fin itio n  of wax crimes, 
is undoubtedly the a tro c i t ie s  v.hich have been committed on r a c ia l ,  p o li t ic a l  
or re lig ious grounds in  enemy te r r i to ry .

" The pub lic ity  which was given to the appointment of the Commission 
fo r  the Investigation  cf V.'ar Crimes led many people to  assume th a t i t  
would be p a rt of the duties of the Commission to investigate  a tro c it ie s  of 
th is  character committed by the encry in  enemy te r r i to ry  as well as in  
occupied te r r i to ry . I  have been approached on occasions by bodies and 
individuals desirous of knowing whether they could help the Commission in  
th i3 p a rt of i t s  work. I f  some o ther machinery fo r dealing with the above 
category of cases i s  to  be set up, the Commission fee ls  that a public 
announcement to  th is  e ffe c t would be h e lp fu l, in  order th a t thd public a t 
large may understand th a t e ffec tiv e  steps w ill bo taken to  ensure that- the 
authors of these a tro c i t ie s  are brought to ju s tic e .

" The Governments of the United Nations may already have in  view some 
plan fo r  bringing the authors of these crimes to  ju s tic e , but i f  th a t i s  
not the case, i t  i s  r ig h t th a t •'■ou should know th a t the'Commission i s  
prepared tc  take up th is  work i f  by so doing i t  can a s s is t  the Governments 
of the United Nations, "

The then Lord Chancellor (Lord Simon)replied to S ir Cecil Hurst in  a 
l e t t e r  dated 23rd August 1944 , in te r  a l i a , :

" Thirdly, in  your l e t t e r  of the 31st May you re fe r  to a category of 
enemy a tro c it ie s  which does not f a l l  w ithin the d e fin itio n  of war crimes, 
namely, a tro c it ie s  committed on ra c ia l ,  p o li t ic a l  or re lig io u s  grounds in  
enemy te r r i to ry . This would open a very wide f ie ld . No doubt you have 
in  mind p a rtic u la rly  the a tro c it ie s  committed against the Jews. I  
assume there i s  no doubt th a t the massacres which have occurred in  occupied 
te r r i to ry  would come w it.an  the category of war crimes and there would be 
no question as to th e ir  being w ithin the Commission's terms of reference.
No doubt they are p a rt of a policy which ihe l!asi Government have adopted 
from the ou tset, .r I  can fu lly  understand the Commission wishing to  
receive and consider and report on evidence which t ’arev/ l ig h t on what one •• 
might describe as the extermination policy. I  think I  can probably 
express the view of His Hajesty *s Government by saving th a t i t  would not 
ucsire the Co.Trr.issicn to  place any unnecessary re s tr ic t io n  on the 
evidence which may be tendered t r  i t  cn th is  general subject. I  fe e l  I  
should warn you, however, th a t  the question of acts  of th is  kind committed 
in  enery te r r i to ry  ra ise s  serious d if f ic u l t ie s  and i t  v'ould probably be 
b e tte r  th a t the Commission should net concern i t s e l f  with these u n ti l  the 
matter has been fu lly  considered in  the l ig h t of your recent recommendations.
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His Majesty’s Government do a ttach  ver^ g rea t importance to  the investiga-* 
tio n  which they fee l sure i s  proceeding of the qassacres committed Jub the 
occupied te rrito rie s-an d  the id e n tif ic a tio n  of those responsib le , J.

The m atter was fu rth e r discussed in  the meeting of the Commission
• held on 26tk ^September 1944. The record in  the  J*Lnutes of the meeting 

is  as follow s, (Doc.M.33, p .3 . ) : •*' *

" Persecution of Jews.
/# .  • * '* * * *

" Lord Wright v/as of opinion that, the persecution of the Jews in  
Germany; was,. lo g ica lly , a v/ar c rin e , and th a t the Commission might have to
consider extending i t s  d e fin itio n  of v/ar crimes. ". * . *' «

. The Chairman, S ir  C ecil HUrst remarked th a t Lord Simon's l e t t e r  had 
, indicated  a desire that the Commission should not in terpret- i t s  mandate 

;;/ in  any narrow s p i r i t ,  but pointed out the d if f ic u l t ie s  in  the way of 
’ ‘ including in  the Commission's duties the handling of German crimes against 

Germans in  Germany. He, (th e  Chairman). should lik e  to 'rem ind the 
Commission th a t the vast m ajority, of the crimes committed against the Jpws 
f e l l  within the Commission’s tenns of reference because they had been ' 
ca rried  out in  occupied t e r r i to r y  such as Poland, or because the victim s 
were non-Germans. • "X

A fu rth e r l e t t e r  by Mr. Eden, dated 8th  November 1944, v/as received 
from the Foreign O ffice, confirming the a ttitu d e  taken in  the Lord 
Chancellor’s l e t t e r  dated 23rd.'August 1944. I t  stated:*

• • * *
" The views >of the T*ar Cabinet on your l e t t e r  of the 31st May wore 

communicated to  your Commission in  the ’l e t t e r  frcra the Lord Chancellor to  
yourself as Chairman on the 23rd ^ugust 1944. The fourth paragraph of 
th a t l e t t e r  dealt with the s u g g e s t i o n  put forward by the Commission as to  

' a tro c it ie s  conmittcfd on ra c ia l ,  p o li t ic a l  or re lig io u s  grounds in  eneny 
te r r i to ry . ; In that; l e t t e r ,  Rafter s ta tin g  the view then hold, the Lord 
Chancellor went on. to  say th a t His m ajesty 's Government would give fu rth e r 
consideration to  th is  question. I  am therefore w riting  to  l e t  you know 
th a t His M ajesty 's Government adhere to the views as s ta ted  in  th a t l e t t e r .  
The m ajority of• these a tro c it ie s  w ill have been committed against enecy 
nationals; i f  conaitted a g a in s t•A ilied nationals they arc w ithin your 
Commission's terms of reference already. I  th ink  i t  i s  c le a r  from the 
le t t e r  th a t  there  was no in ten tio n  to  exclude a tro c it ie s  on these grounds 
in  enemy te r r i to ry  i f  they in  fa c t came w ithin th e  category of war crim es, 
but you were c lea rly  ra is in g  the wider issu e . His M ajesty’s Government 
do not -  as was s ta ted  in thc l e t t e r ,  -  wish to  preclude the Commission 
from co llec tin g  any evidence which they fee l would be of value in  re la tio n  
to  the general c. termination policy which has undoubtedly been carried  out 
in  occupied te r r i to ry  in  circumstances which co n stitu te  war crimes.

* " Apart from other considerations His M ajesty 's Government fe e l  th a t  
the progress of th _• war has made the v/ar crim inal question one of some 
urgency, and i t  rould  be a mistake fo r  the. Commission to  undertake th is  
add itional ana heavy burden. I t  i*s unnecessary to  say that His M ajesty 's 
Government sincerely  hope tha t thr»se v?ho have been responsible fo r  these 
a tro c it ie s  may one day' have the punishment .which th e ir  actions deserve. 11

3) Cn 1hc 12th June 1944, President Roosevelt made a statement containing, 
.in te r a l ia ,  the following paragraphs: . •

*' ........ This nation is  appalled by the systematic persecution o f  helpless
minority groups by the Nazis. To us the unprovoked murder of innocent 
people simply because of race, re lig io u s  or p o li t ic a l  creed i s  the blackest 
of a l l  possible crimes. • Since the Nazis began th is  campai3n many of .ourPURL: https://www.legal-tools.org/doc/c52df5/



citizons in  a l l  walks of l i f e  end of a l l  p o l i t ic a l  and re lig io u s  pursuasion3 
have expressed our fee lin g  of repulsion and our anger. I t  i s  a n a tte r  with 
respcct to  which there is  .and can he no d iv ision  of opinion amongst us, 11

" To the H it le r i te s ,  th e ir  subordinates and functionaries and 
s a te l l i t e s ,  to  the German people and to a l l  other peoples under the Nazi 
yoke, we have made c lea r our determination to punish ajll p a rtic ip an ts  in  
these ac ts  of savagery, • In  th e  none of humanity wc have ca lled  upon them 
to  spare the liv e s  of these innocent people, H

The then United S tates Under-Secretary of S ta te , Jlr, Grcw,{s a id  on 
1st February 1945 th a t the S tate Dbpartmont plan c a lls  " fo r th e  punishment
........ fo r  the whole broad crim inal en te rp rise , including offences wherover
crmndtted a g a in s t ........ m inority■ elements, Jewish, and other groups and
•indiv iduals",.. ; .. _ ... • •:

4) In the House of Commons on 4th October 1944, in  reply  to  a  question
asking that the names of those responsible fo r  crimes against German 
democrats and an ti-N azis, such as the nurdor of 7,000 in ternees in  
Buchenvald concentration camp, should'bo added to  the l i s t  of war crim inals, 
Mr, Eden said:

" Crimes committed by Germans against German, however reprehensible, 
are in  a d iffe ren t category from war crimes and cannot be d e a lt  with under
the same procedure. His I.iajesty 's Government have th i3 m atter under
consideration, but I  am not in  a position  to  make ary fu rth e r statement
a t present, •'’ : “ " .
* ; * ♦ k 1 • • * ' * • • i . . f *

In  rep ly  to- a further-, question as io  whether' the murder of anti-N azi 
•Germans in  Germry y/ab not juc t as crim inal as the murder of other a n ti-  
Nazis elsew here,U r. Eden said: \ •* • * *• ......

" I  was not try ing  to measure the degree of the reprehensible ii>£ny of 
. these deeds; -a ll I  was saying was. that-iit. was. Jiot^a. war. crime..in the 
sense nf other crim es:that are being c o m itto 6 fr and other jaeans would have 
to  be found fo r dealing with i t ,  "

f . 7. •. • #, • *. • 1 . *

• F in a lly , in  reply to a question.by Mr, Silverman as to  whether the . 
term3 of rcferencc of the T7ar Crimes Commission should bo widened so tha t 
a l l  these m atters .could be d ea lt with by exactly  the same procedure, lir,
Eden said : •- .

" No, S ir , We re a lly  have given some thought to  th is .  I  cannot 
agree with my Hon.Fricld about widening the wcrk of the  War Crimes 
Commission; they have a very d e fin ite  and circumscribed task . I  agree, 
however, about the offensiveness of these crimes; a l l  I  say i s ,  th a t 
they must be handled in  some other way. "

In the House of Comncr.j on 31st January 1945, the then f iin is te r  of 
S ta te , 2-ir. Richard Law s ta ted , in  reply to a question:

Crimes’committed, by Germans against'.Germans are in  a d iffe ren t 
category from w?r crimes p'ld cannrt be d ea lt with under the sane procedure. 
But in  sp ite  of th is ,  I can assure my hen. Friend th a t His ^¿ajesty's 
Government vri.ll do th e ir  utmost to  ensure that these.crim es do net go 
unpunished. I t  i s  the desire  of His M ajestyfs Government th a t the 
au th o ritie s  in  - p o st-v a r. Germany sh a ll mete out to;-the perpetra to rs of 
these crimes the punishments which they deserve.

" The au th o ritie s  to  which I  re fe r  a re  the au th o ritie s  who w ill be 
in  control in  Germany when the v/ar -comep to  an end. . I  th ink I  can 
leave i t  to my hon. and learned Friend to imagine who those a u th o ritie s  
w ill be. " •.
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r.: 5 ) ;"  view of the quotations from Commission documents, recommendations 
,jv from .sem i-official- ‘bodies lik e  the* London In te rna tiona l Assembly and from 

-the  quoted o ff ic ia l ' statements of spokesmen of the ^ i t i s h  and /jnerican 
Governments, i t  is  not d if f ic u l t  to  conclude that Art, 6(c) of the Charter 
of the In ternational M ilitary  Tribunal and i.ts co ro lla rie s , p a rtic u la rly  
Law, No,10, ore the outcome'of the deliberations of th is  Canmission, and 
sim ilar discussions in  other quarters,

. . . .  1 y  . . . .

‘IV.. Crimes against •Hunir.nity in  recent basic  documents,

. ' The foil«iv/ing docuirisnts contain provisions regarding crimes against 

. ■.“ t y s  : :  r ; ;  .; - • ................... , . .. . •
1) the Charter of the (European) In te rna tiona l M ilitary  Tribunal,

2) Control Council Law No, 10,
'/•  • •• • - •'

3) the Charter of the In te rna tiona l M ilitary  Tribunal fo r  the Far'E ast.
•. * t ‘i- ' • * " .  . •

# t • i: Tit may be rio ted ,-an  t h i s  connection  th a t  th e  A u s tria n  " C o n s ti tu tio n a l  
Act concern ing  Wrr Crimes and o th e r  N a tio n a l S o c ia l i s t  M isdeeds", which 
was enacted  on 26th June , 1945, i . o ,  b e fo re  th e  conc lu sion  o f  th e  F our- 
Pov{er. Agreem ent- da ted  8 th  August 1945» c o n ta in s , i n  s e c t io n  1 (2 )  a  pena l 
•sanction  f o r  " a c t s : repugnant to  ’the .n a tu ra l p r in c ip le s  p f.hum an ity  a g a in s t  
o th e r  p e rso n s ," ( i . e .  o th e r  th an  eneqy coribatan ts and c i v i l i a n  p o p u la tio n s  
of occupied t e r r i t o r i e s . )

1) The D e f in i t io n  o f Crimes a g a in s t  hum anity in  the  C h arte r o f the 
(•European) I n te r n a t io n a l  M il i ta ry  T rib u n a l. "

. rs > ■ •; j  * • /

(A) A rt,6 . of the Charter annexed to the Four-Power .Agreement of 8th  
August 1945 provides tha t the In ternational M ilitary  Tribunal sh a ll have 
the pcwer to  try  and punish persons who, acting in  the in te re s ts  of the 
European Axis countries, whether es individuals or as members of 
organisations, committed any of the following crimes: ; r

( a )  crim es a g a in s t.p e a c e  .-

(b) war c r im e s .. . .... < : - . 1

(c ) crimes against humanity, namely, murder, exterm ination, 
enslavement, deportation an d o th cr inhumane acts.committed 
against ar\y c iv il ia n  population, before or during the war; 
or persecutions on p o litic a l^  ra c ia l  or re lig ious grounds 
in  execution.of cr in  connection w ith ary^crime w ithin the

1 * ju risd ic tio n  cf the Tribunal, whether or not in  v io la tio n
cf the domestic law of*the country where perpetrated,

. . I. • • * - * > .
(B) From the tex t the following can be gathered:

. (a) in  order to  f a l l  under A rt,6 (c) a  crime must have been
c o m ittc d  by persons-acting in  the in te re s ts  o f the European 
Axis countries;

(b) i t  is  irre lev an t 7/hether the crime »?a3 committed by an v '
individual as such cr by a person as a m e m b er  of* an 
organisation; • \  1

• (c) there are two types of crimes against humanity?

. . .-.crimes of the "murdor-type", namely, murder j exterm ination,
enslavement, deportation and other inhumane a c ts , and •

- 6 -
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In  the c;.so of the form er, i . e .  -the more se rio u s  ty p e , the 
C h arte r p rov ides th r.t  they  n u s t h:.vc been committed a g a in s t 
any c iv i l i a n  p o p u la tio n . This means th r.t ( l )  c rir .e s  

•co m ittcd . a g a in s t m i l i t a r y  fo rc e s  a rc  o u ts id e  th e  sccpc o f 
the  p ro v is io n ; (2 )  s in r l e  and i s c lp ts d  r.c ts  committed 
a g a in s t  in d iv id u a ls  a re  a ls o  o u ts id e  the  scope. The 
wording " c iv i l i a n  pop u la tio n "  c le a r ly  in d ic a te s  th a t  a  
la r g e r  body of v ic tim s  i s  v is u a l is e d .  ( 3) The n a t io n a l i ty  
of. the  c iv i l i a n  p o p u la tio n  a f f e c te d  i s  i r r e le v a n t ,  (o rg . 
"any" c iv i i i r .n  p o p u la tio n ) . xhe t c m ,  th e re fo re ,  in c lu d es  
crim es fceth a g a in s t  a l l i e d  and a g a in s t  enemy n a tio n a ls ,  
j'.s  f a r  a s  a l l i e d  c iv i l i a n  p o p u la tio n s  a re  the  v i c t i n s ,  the  
crime f a l l s  bo th  under -“r t . 6  (b )  and A rt, 6 ( c ) .

I t  i s  i r r e le v a n t  w hether a  crim e o f th e  "murder type"  has 
been c o n r.itte d  be fo re  o r d u rin g  the  war.

Vfith r e r a rd  to  " p e rse c u tio n s" , th e  C harte r p rov ides  th a t ,  
in  o rd e r to  f a l l  under the p ro v is io n , two co n d itio n s  n u st 
be com plice w ith : ( l )  the p e rse c u tio n  n u s t have been 
committed on p o l i t i c a l ,  r a c i a l  o r r e l ig io u s  grounds, and 
( 2) in  execu tion  c f, o r in  connection  w ith  any crime w ith in  
the .ju r is d ic tio n  o f the  t r ib u n a l .

The word "p ersecu tio n s"  covers a c t i v i t i e s  which a re  le s s  
grave than  n u rd e r , e x te rm in a tio n , enslavem ent, d e p o rta tio n  
and o th e r  inhumane a c ts .  P e rsecu tio n s  a re  d is t in g u is h e d  
from th ese  nore se r io u s  types  of crim es a g a in s t  humanity 
in  th a t  th ey  f a l l  under the  p ro v is io n  only i f  they were 
c o m i t tc d  on c e r ta in  grounds ( p o l i t i c a l ,  r a c i a l  o r 
r e l ig io u s )  and in  ex ecu tio n  of o r in  connection  vdth  
e i t h e r  a  crim e a g a in s t  peace , or a  war crime in  th e  narrow er 
sen se , o r  a  crime a g a in s t  humanity o f the  rx trcer typo .

The l a s t  paragraph  o f .r .r t .6 , p rov ides th a t  le a d e rs ,  
o rg a n is e rs , in s t ig a to r s  and accom plices p a r t ic ip a t in g  in  
th e  fo rm u la tio n  o r  execu tion  of a  common p la n  o r consp iracy  
to  commit any o f the fo reg o in g  crim es (which in c lu d e  
"crim es a g a in s t humanity",) a re  re sp o n s ib le  f o r  a l l  a c ts  
performed by any persons in  execu tion  o f such p la n .

t h i s  p ro v is io n  s t ip u la t in g  the v ic a r io u s  l i a b i l i t y  o f 
le a d e r s ,  o rg a n is e rs , c tc .  , i t  osn be gathered  th a t  the  
le a d e rs  and o rg an ise rs  -ire re sp o n s ib le  f o r  a c ts  perform ed 
by th i r d  p e rso n s . Nothing i s  s a id  about th e  r e s p o n s ib i­
l i t y  o f th e  a c tu a l  p e rfo rm ers, b u t i t  seems to  be im p lied  
th a t  the p e rp e tra to rs  are  a ls o  c r im in a lly  l ia b le  though 
the  (,h a r te r  i t s e l f  in  re n e ra l and t h i s  p ro v is io n  in  
p a r t i c u l a r ,  d ea ls  only vd th  persons re sp o n s ib le  or. the- 
h ig h  l e v e l
T his i s  borne ou t by the C on tro l Council Lav/ No, 10,
(M il i ta ry  Government G a z e tte , No.5, p .4 ^ ) which was passed  
t c  give e f f e c t ,  in te r  a l i a ,  to  th e . London Agreement o f 
8 th  -or us  ̂ -1945.

I t  in  e x p re ss ly  s ta te d  t h a t  f o r  the q u es tio n  w hether th e re  
i s  a  p un ishab le  crime a g a in s t  hum anity, i t  i s  i r r e le v a n t  
w hether o r not i t  has b en ccm n itted  in  v io la t io n  of the  
dom estic law o f the cou n try  where p e rp e tra te d .  This 
means th a t  th e  defendant cannot s u c c e s s fu lly  p lead  th a t  he 
was allow ed t r  cc t.rd t a crime by the law  c f  the  t e r r i t o r y

"persecutions".
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i s  no defcnco to a charge fo r a  crime against humanity. I t  
i s  submitted th a t th is  i s  only one app lication  of the general 
ru le  permeating the modern lav  uf v/ar crimes tha t superior 
order i s  no defence, i f  .the order i s  i l le g a l .  A rt,6 (c) of 
the Charter provides in  e ffe c t th a t superior order is  no 
defence even in  cases where the i l le g a l  order o r, fo r  th a t 
m atter, the i l le g a l  permission is  given in  the form of a
municipal enactment, ..Here the Charter expressly lays down
the supremacy o j? In te rna tiona l lav  over municipal law.

• 2) The d e fin itio n  of Crimes against Humanity in  the Control Council
Lav/ Mp. 10.. ; . ' . .

The assumption made above (1(h)) about the crim inal l i a b i l i ty  not only 
of the planners and in s tig a to rs , but a lso  of the actual p e rp e tra to rs , is
borne out by ^ t . I l ( l ) ( c )  of the Control Council Law No.10.

In  Law No.10, the d e fin itio n  of crimes against humanity which i s ,  
"roughly, taken from the Charter of the In te rn a tio n a l M ilita ry  Tribunal, i s  
preceded by the words ’’a tro c it ie s  and offences including but not lim ited  
to  . . . "  Hcri^ expressly, the perpetra tion  of the individual a tro c it ie s  
and offences is  declared a punishable offence. The actual te x t i s  as 
follow s: * *

” Each of the following acts  is  recognised as a ’crime:

( a )  . . . . .
’ * ♦

(b) » ..... *

(c ) Crimes against Humanity. A trocities  and offences, including but 
not lim ited  to murder, extermination, enslavement, d ep o rta tio n ,• 
imprisonment, to rtu re , ryipe or other inhumane ac ts  committed 
against any c iv il ia n  population, or persecutions on p o l i t ic a l ,  
ra c ia l  or re lig io u s  grounds whether or not in  v io la tio n  of the 
domestic lavs of the country vhere perpetra ted . n

I t  w ill be noted th a t as f a r  as "persecutions" are concerned, the 
second of tho twe conditions contained in  the Charter (supra l ( f ) ;  is* 
dropped fo r  the province of the lo ca l l a v  as intended fo r  the te r r i to ry  
of Germany, This means th a t to  be a  crime against humanity, w ithin tho 
meaning Lav No, 10, i t  i s  not necessary th a t the persecution was connitted
in  execution of or in  connection with a crime against peace, a war crime
or a crimc against humanity of the murder typo,

r y r • v * . - •;£. \
Thetbove quoted prevision to  the e ffe c t tha t domestic lav  is  

irre lev an t fo r  the ques'c'-On whether or not a crime against humanity has 
been committed applies also under Lav No.10 .

3 ) Crimes against humanity according to  tho Charter of the
In te rna tiona l M ilitary  Tribunal fo r  tho Far EastT

A rt.6. of the Charter o f 'th e  'in te rn atio n al M ilita ry  Tribunal fo r  the 
Far East (estab lished  by Special Proclamation of General MacArthur, Supreme 
Commander fo r  the A llied Powers -  see Doc.C.182). i s  framed ontiie p a tte rn  of 
A r t ,6 . 'of the Charter o f the (European) In te rna tiona l M ilitary  Tribunal,
The d ifferences arc as fo llo v s: The provision th a t the accused person must
have been "acting in  the in te re s ts  of the European Axis Countries", docs, 
of course, not appear in  the Far Eastern Charter, The l a t t e r  speaks of 
"Far Eastern war crim inals", ?
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The definition of crimes against pcacc d iffe rs  in so far as th e  Far 
Eastern Charter speaks of the 'waging of doclarcd or undeclared war of 
aggression" and adds In te rna tiona l law,, obviously In te rna tiona l customary 
lav/, to In ternational t r e a t ie s ,  agreements or assurances.

TTar crimes in  tho narrower sonsc are in  the Far Eastern Charter callod  
"conventional war crimes"., -namely v io la tions of the laws and oustoms of war. 
T ho-illu stra tions contained in  A rt. 6 (b) of the European ^hartor-are 
omitted,

: . .. sj j  *
The d e fin itio n  of crimes against humanity in  tho Far Eastern 'C harter 

d iffe rs  only in  th a t re lig ious grounds of persecutions are emitted, 
Persecutions on p o li t ic a l  and ra c ia l  grounds are crimqs against humanity 
both in  Europe and in  the Far E ast. Persecutions.jon re lig io u s  grounds 
are punishable, only .under the. European C hatter, -?

k) Do lim it a t ion o f crimes against humanity from other types of crimes.

We have now to  a tten p t to  d istingu ish  crimes against humanity :w ithin 
the meaning, of the instruments analysis'ed above, from other types of crimes. 
This ta sk , again, i s - th r e e f o ld  because crimes against humanity .must be 
distinguished from 1) -crimes against peace, 2) war crimcs in  the narrower 
sense and 3) simple o r connon crimes punishable under municipal crim inal law

In  order to attem pt th is  delim ita tion  i t  i s  .necessary to  keep in  mind 
th a t in  a oe rta in  general sense, every crime, or nearly  every orimp, is  
inhumane and therefore a crime against humanity. What g rea ter crime 
against humanity con be conceived than the planning, preparation, in i t ia t io n  
and waging of a  war of aggression? I f  the documents analysised d istingu ish  
crimes against humanity from orimes against peace, they obviously use the 
former term not in  i t s  goneral connotation,-but in  a  lim ited  technical sense
"* "" ' • " * ' ' . y  ■ * *

Moreover,- what can be considered more inhumane and a ‘g rea te r crime 
against humanity than the v io la tio n  of tho laws and customs of war and 
p a rtic u la r ly  the. type of v io la tions enumerated in  A rt.6(b) cf the (European) 
Charter. • * . .

Reference has already been made'(supra H ( l ) )  to  the bearable of the 
Fourth Hague Convention where i t  has boon s ta ted  th a t  the laws of humanity 
are the b asis  and the source of tho laws and customs of land warfare.
This, in  connection w ith A rt.6(c) ("any c iv ilia n  population") leaves no 
room fo r doubt th a t  crimes committed against th e 'c iv i l ia n  population of 
occupied te r r i to ry  are both v io la tio n s  of the laws and customs, of war : • 
(A rt,6(b)) and crimes against humanity (A rt.6( c ) ) .  Where enercy combatants 
are the victim s of a crime -  irresp ec tiv e  of whether or no the crime i s  an 
"inhumane act" -  we are faced w ith  a war crime in  the narrower, sense, not 
fa l l in g  under the nction of a "crime against humanity".

5) S tr ic t ly  speaking alLc mcst of the common crimcs of the municipal law 
o f .c iv ilis e d  nations offend somehow or other against "humanity". There 
can be no doubt th a t homicide (murder, manslaughter) is  a lso  an offence 
against humanity in  th is  non-technical sense. The sam e,applies.to  causing 
grievous bodily harm, a ssa u lt, sexual offences and the lik e . Also among 
the conx.ion crimes against property, there ore 3uch as may be considered 
inhumane, e .g . robbery, arson.

Drawing the d is tin c tio n  between crimes against humanity and ordinary • 
common lav/ crimes is  p a rticu la rly  d i f f ic u l t ,  because the d e fin itio n  of 
crimes against humanity contained in  the Charter enumerates roughly 
speaking, only ac ts  which are v is ite d  by punishment under the criminal 
law of a l l  c iv ilised  nations, but also speaks of "other inhumane acts"  a 
phrase which in  th is  connection i s  tau to lo g ica l. (An inhumane act i s  a 
crime against humanity.) The so lu tion  probably is  th a t "inhumane"
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comon crines become crimes against humanity, i f  by th e ir  purpose or 
magnitude^they become the concern of foreign Posers and, consequently, 
thé concern of In te rna tiona l lav;. -j .

• ’ " %■' . . r W  ' • ■.
fu rth e r d if f ic u lty  l ie s  in  the fa c t th a t the Charter expressly 

s tip u la te s  th a t i s  i s  irre lev an t vhpther an act v io la te s  the lox lo c i.
. .• • ‘ • 1 1 • *r:ff

I t  has been shown in  previous papers (e .g . in  Doc.Ç.156, Report' o n ^  
the case of. Sepp Dietz) th a t the term "war crime" in  the wider sense - ’ 
comprises.crimcs against peace, war crimes, v io la tio n s-o f the laws and 
customs of vrar and crimes against humanity, but i t  follows on the other 
hand from what has been said  above th a t the term "crime ag a in st innxih.ityi" 
comprises-also violatipns. ofJtTie. laws and customs of' w ar'¿o m itted  
against the c iv ilia n  population and th a t,th e  phrase "crime against 
humanity" used in  a  noh-tochnical s e n s e c o v e rs  a lso  crimes against 
peace, war crimcs also i f  committed against combatants, .and ordinary 
connión crimes punishable in  municipal crim inal law, . .. ; • --

, V.-The Nuremberg Indictment and Pr»ceedines.
? - * • • ■ 7 1 *
1 ) I t  remains to  examine whether the Nuremberg proceedings _yp to  the
present stage, throw any additional l ig h t  on our problem. : ? *

• • •• j , /  . / ■ » . * *  • * . •
• • • i • v * * • ••

- In  assessing the indictmont and the speech of H r.Justice  Jackson in  
opening the cáse fo r  the prosecution regarding crimcs against humanity, 
we must be carefu l to  keep in  mind th a t these pronouncements were not 
made by the Committee of Prosecutors or by Mr. Justice  Jackson in  a iy  
le g is la tiv e  or ju d ic ia l capacity . The Four-Power Agreement i t s e l f  was 
signed on behalf of tho four Contracting’Powers as an instrument laying 
down provisions of law. ^he charge, on the other hand,was presented on 
behalf of the same governments, but not in  th o ir  law giving capacity , but 
in  th e ir  capacity of a  party  to  ju d ic ia l proceeding^.

That the *jnerican represen ta tive  both in  concluding the law making 
agreement and in  presenting the case of the prosecuting party  happened to  
bo the same person, (M r.Justice Jackson), does not a l t e r  th is  position .
In the case of Groat B rita in , France and the U .S.S.R., even the persons 
wore d iffe re n t.

The indictment and M r,Justice Jackson’s speech, to  which reference 
w ill be made ;below, i s  therefore nothing but the statement of the view 
of one pa rty  in  ju d ic ia l proceedings. . ..

2 ) ï ï i th  th is  proviso reference may be had to  Count 4  of the Indictment 
Cod.6696 . I n  paragraph X, (statem ent of the offence), i t  i s  s ta ted  th a t 
the plan to  ca.imit crimes against humanity as defined in  A rt. 6(c) in  - ' 
Germany, and in  the occupicd te r r i to r ie s , ,  involved, iunong other th ings, 
the murder and persecution of a l l  who were or who were suspected of being 
h o s tile  to the Nazi. pa rty .-

These m ethod^^d  crimes co n stitu ted , in te r  a l ia ,  v io la tions of 
in te rn a l penal law s,/c f the general p rinc ip les  of criminal, law as derived 
from the crim inal law/of 't i l  c iv iliz ed  nations. I t  i s  also* said tha t the 
prosecution w ill  re ly  u^on the fa c ts  pleaded under Count 3,' as a lso  
co n stitu tin g  crimes .¿gainst humanity, which means tha t thé prosecution 
considers war crimes in  th e  narrower sense* fa l l in g  a lso  under the notion 
of crimes against humanity. . The following examples of crimes against 
humanity are given in  the  indictm ent: ’ >

imprisonment of persons without ju d ic ia l process,
holding them in  pro tective custody and in  Concentration Comps,
subjecting then to persecution, degradation, despoilment, 

enslavement, to rtu re  and murder,
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estab lish ing  special courts to  carry out the w ill of the consp irato rs, 
permit tint: favoured branches or organs of. the State and Party to  

operate outside the range even o f  nazified  lav , 
persecution of the Jews, .
confiscation of th o ir  property,
ordfering by the Chief of the Gestapo of anti-Jew ish demonstrations 

a l l  over Germany, 
destruction  of Jewish property, .

• gassing of Jews. , ' A

Among individual crimes the indictment c ite s  as crimes against humanity 
the murder of the i.ustrian  p o lit ic ia n , D ollfuss, and the imprisonment of 
the Austrian p o litic ia n  Schuschnigg, the murder o f the. German p o litic ia n s  
B reitschoid and Thaclnr.nn, and the imprisonment of Pastor Niembllcr. The 
mentioning of D ollfuss i s  in te re s tin g  because Dollfuss w as.at the time of 
h is death the d ic ta to r  (Prime M inister) of an independent S ta te , vhich was 
i t s e l f  organised- on F ascis t lin e s  and closely  a l l ie d  to  F asc is t ^ ta ly .
The' mentioning, in  tho indictm ent, of the imprisonment of Schuschnigg, 
shows th a t an offence committed against the c itiz e n  of a  country not under
b llifreren t occupation is  considered as fa l l in g  under, the t  erm of a crime
against humanity. B reitscheid , Thaolmann and Niemttllor are  examples of 

.'the persecution of SociolJJemccrats, Communists and Churchmen of German 
nationality , con stitu tin g  crimes against humanity,' v..

• ' - -  - ’  .

3) Mr; Ju stice  Jackson, in  h is introductory specch delivered a t Nuremberg 
on the  21st November 1945, s ta ted : MT7e charge g u il t  on planned and intended 

. conduct th a t involves'moral as well as leg a l wrong. And 7/e do not mean 
conduct tha t i s  a na tu ra l and human, ev en if i l le g a l ,  cu tting  of co iners, 
such as many of us might w ell have committed had we been in  "the defendants* 
positio n s . I t  is  not because they y ielded  to  the normal f r a i l t i e s  of" 
human beings th a t we accuse them. I t  i s  th e ir  abnormal and inhumane 
conduct which brings them to th is  bar, ”

• . T1 ‘ - - I ' ' . •

Ho also-said :. "That a tta ck  upon the peace of .the world i s  the crina 
against in te rn a tio n a l society which -brings in to  in te rn a tio n a l cognizance 
crimes in  i t s  aid and preparation which otherwise might be only in te rn a l 
concerns” , Incbaling with the Nazi party  programme of 1920 , Mr, Justice 
Jackson pointed out th a t  i t  declared tha t no Jew or any person of non- 
German blood could be a  member of the nation , such persons were to be 
d isfranchised , d isqualified  from o ff ic e , subject to the a lien  laws and

• e n ti t le d  to  nourishment only a f te r  the German population had f i r s t  been 
provided fo r, • Under the heading "The consolidation of Nazi Power", Mr, 
Ju stice  Jackson proposed to  consider the steps "which embraced the most 
hideous of crimes against humanity, to which the conspirators reso rted  
in  perfecting  con tro l’of the German S ta te ; and in  preparing Germany*for 
the aggressive war’indispensible to  th e ir  onds". In  describing the 
committing of crimes .against humanity prosecuting counsel mentioned the 
decree suspending the guarantees of individual l ib e r ty  contained in  the 
Weimar C onstitution, Mr. Ju stice  Jackson quoted a document emanating 
from Col,Gen,von F ritsch , w£o said  in  1958, th a t shortly  a f t e r  the f i r s t  
war he cane to  tho conclusion th a t the Nazis would have to  be v icto rious 
in  three b a tt le s  i f  Germany were to  become poTrorful again,

1} The b a t t l e . a g i a s t  the working c la ss ,
2; the b a tt le  against the Catholic church,

• 3) the b a tt le  against the Jews.
r i*

11 The warfare against these elements was continuous, • The b a tt le  in  
Germany was but a p rac tice  skirmish fo r  the world wide drive against 
them. Here in .p o in t of geography and of time arc two groups of crimes 
against humanity -  one w ithin Germany before and during the war, and 
one in  occupied te r r i to ry  during the war. But these two are not 
separate in  Nazi planning. The}' CJX. a oontinuous unfolding of the Nazi
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plan to exterminate peoples and in s titu tio n s  which n ight serve os .a focus 
or instrument fo r  overturning th e ir  "new world order" a t  any time or
tO n/ii **place, "

Mr. Ju stice  Jackson proposed to  unfold to  the  court the prosecution1s
proof regarding crimes against humanity according to  Gen.von P u ts c h ’s 
c la s s if ic a tio n , ■

In connection w ith ‘'the b a ttle , against the working c la s s " , 'th e  
prosecution mentioned the d isso lu tion  of the free  trade unions,, the 
confiscation of th e ir  funds, the establishment of the German labour fron t, 
the appointment of " tru s tees  o f labour", and the elim ination of t h e '  
association  character o f ■the employers and trade associations.

With regard  to  crimes against humaniTy, committed by persecuting the 
churches, H r.Justice  Jackson pointed out th a t i t  i s  not because the Nazis 
themselves wore irre lig io u s  or pagan,but because they persecuted others 
of the- C hristian fa i th  th a t they become g u ilty  of crime and i t  is because 
the persecution of the churches was a step  in  the preparation of aggressive 
warfare tha t the offence became one of in te rn a tio n a l consequence. A ••
secre t decree by Martin Bornann of June 1941 on the re la tio n  of 
C hris tian ity  and National Socialism was quoted. An organised demonstration 
against the. Bishop of Rotheriburg was given as an example of a crime against 
humanity,in connection w ith  the b a ttle .a g a in s t the churches. -Further 
examples given were, the co n flic ts  w ithin the P ro testan t Church, the sending 
of Pastor Niemttller to  a concentration canp. Further, the v io la tio n  of 
the concordat7dththe Holy See wa3 adduced,,.consisting of persecutions "of 
the Ch.tholic Church, i t s  priesthood, and members and the suppression of 
church schools and educational in s ti tu tio n s . ; ' >•

With regard to crimes against humanity, comnitted ag a in st Jews, the 
•American Chief:Prosecutor s a id :<"What wo charge a ;a in s t these defendants.
' i s  net. .those arrogances and pretensions ^ i c h  frequently  accompany 
interm ingling of d iffe ren t races and peoples end which ere lik e ly , despite 
the holiest e f fo r ts  of Government, to produce reg re ttab le  crimes.end 
convulsions. I t  is  our piirpose' to  chow plans and designs t a  vrhiah a l l  
Nazis v/ere fa n a tic a lly  committed, to  ann ih ila te  e l l  Jewish people,"

* * '* /.* r * .

if-; A fter having given an outline of the innumerable crimes c am ittcd  
against Jews, th e  >»ncrican Chief prosecutor discussed terro rism  as a 
preparation  fo r  the war, He said: "How a Government-t r e a ts  i t s  own 
inhabitan ts generally is  thought to  be no concern of other Governments or 
of in te rn a tio n a l society , 1 C ertainly fewoppressions or c ru e ltie s  would 
warrant the in tervention  of foreign Povrers.'/' But the German mistreatment 
of Germans is  now known to pass in  magnitude and savagery any lim its  of 
what is  to le rab le  by. modem c iv iliz a t io n . Other nations, by silence , 
would take a consenting p a rt in  such crimes. These Nazi persecutions 
moreover, take character as in te rn a tio n a l crimes because.of the purpose 
fo r whioh they were undertaken.t The purpose, as we have seen, of getting  
r id  of the influence of five labour, the churches and the Jews, was to 
c lea r th e ir  obstruction to the p rec ip ita tio n  of aggressive war,- I f  
aggressive warfare in  v io la tio n  of tre a ty  obligations is  a m atter of 
in te rn a tio n a l cognizance', the preparations f  or i t  must a lso  be of concern 

‘ to th e -in te rn a tio n a l comriunity. Terrorism was the chief instrument fo r 
'-"securing the cohesior of the German people in  war purposes,. Moreover, 

these c ru e ltie s  in  Germany served as a tro c ity  p rac tices, to  d isc ip line  
the membership of the crim inal organisation to  follow the p a tte rn  la te r  
in  occupied countries,"

Later, M r,Justice Jacksonrsaid: "Under the clutch of the most
in tr ic a te  web of espionage and in trigue  th a t any modem ^ ta te  has 
endured, the persecution and to rtu re  of a kind th a t has not been v is ite d  
upon the world in  many cen turies, the elements of the- German population
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which were both decent and courageous were ann ih ila ted . Those vjhich were 
decent and weak vrere in tim idated ." . ; i4*.Justico Jackson went on s ta tin g  
th a t the Nazis not only 3ilonced discordant’voices, thoy created  positive  
contro ls as e ffec tiv e  as th e ir  nogative ones. Rropaganda on a .scale 
never before known • stim ulated the party  tind party  formations with 
permanent enthusiasm.

^ .J u s t i c e  Jackson also said: "The’ fourth  count of the indictment i s  
based on crimes against humanity, Q iicf among these are mass k illin g s  of 
countloss human beings in  cold blood. &oes i t  take these men by surprise 
th a t murder is  t re a te d  as a c r im e ? .. . . ,, '

VI. Sunrairy.

The law as la id  down in  the basic  documents and as explained in  tie 
course of the'Nuremberg; proceedings, which ‘i s  a t present in  progress, is  
capable of beinc surnmarized by the following p ro p o sitio n s: •

1) "Crimes against humanity" are *ffences committed against c iv ilia n
populations. i

\  • ’ *2) Crimes committed against combatants are outside the scope of the
notion.

3) Crimes against humanity may consist in  v io la tions

e ith e r  of the lav/s and customs of war, 
or of positive  municipal provisions of crim inal law, 
or of the general p rinc ip les  of crim inal law as derived 

from th e  criminal law of a l l  c iv ilis e d  nations.

k) Iso la ted  offences do not f a l l  w ithin the notion. A g rea te r number' 
of victim s or a g rea ter number of ac ts  of the some p a tte rn  is  
necessary to co n stitu te  ‘a crime against humanity which thereby 
boornes a concern of. foreign S tates and, consequently, of 
In ternatir.ncl law.

5) There are two d iffe ren t types of crimes against humanity:

(a) crimes cf the murder type, (murder, exterm ination, enslavement
deportation and other inhumane a c ts ) . The words "other 
inhumane acts" cover only serious crimes of a  character 
sim ilar to murder, exterm ination, enslavement and deporta­
tio n  -  eiindcn generis ru le  of in te rp re ta tio n ;

(b) persecutions, (on p o li t ic a l  and ra c ia l ,  in  E^ope a lso  
re lig io u s , grounds.)

6) Crimes of tue murder typo are crimes against humr.nity, i f  committed 
by persons acting in  the- in te re s t of the European ¿ocis countries or 
by "Par Eastern war crim inals".
This condition does not apply in  the lo ca l law of Germany as la id  
down by La* 7-o,10 fo r crim inals other than major war crim ina ls .

7) "Persecutions" co n stitu te  crimes against humanity only i f  p e rp e t­
ra ted  on p o li t ic a l  and ra c ia l  ( in  ^Wope also  re lig io u s ) grot^i^s»
In  the case of the major war crim inals i t  is  a  fu r th e r  cond ition  
th a t "persecutions" be .in  execution of or in  connection with *-ny 
crime w ithin the ju risd ic tio n  of an In te rn a tio n a l M ilita ry  
Tribunal, ( i . e .  crimes against peace, v io la tio n s  o f the lav/s and 
customs of war, crimes against peace of the murder type .)
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8) The n a tio n a lity  of the victim s i s  irre le v a n t.

9) ^ t is  irre lev an t v/hcther a crime of tho murder type has been 
committed before or during the y/ar.
Though th is  i s  not expressly stated* as to  "persecutions" i t  i s  

•. submitted tfyat i t  i s  also irre lev an t whether persecutions have been 
committed, bafore or during the \var. .. .

10) Not only the ringleaders, but a lsc  the perpetra to rs  of crimes against 
humanity are crim inally  responsible.

1 1 ) I t  i s  irre lev an t whether or not a crime against humanity has been 
committed in  v io la tio n  of the lex  loci*

12 ) crime against humanity can be co m itted  by enacting leg is la tio n  
which orders or permits crimes against humanity, e .g . u n ju s tified  
k i l l in g , deportations, ra c ia l  discrim ination, suppression o f .c iv i l  
l ib e r t ie s ,  e tc.’
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