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sper Mugiraneza et al. (Case No. ICTR-99-50-1) 

ATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the "Tribunal"), 

rial Chamber II, composed of Judge William H. Sekule, Presiding, Judge Asoka de 
ana, and Judge Arlette Ramaroson (the "Chamber"); 

r Mugiraneza's Motion to Require the Registrar to Allow Access to a Witness" filed on 
ary 2003 (the "Motion"); 

IVED AND CONSIDEIRED: 

strar's Response to the Prosper Mugiraneza's Motion to Require the Registrar to 
ess to a Witness" filed on 18 March 2003 (the "Registrar's Response"); 

cutor's Response to Prosper Mugiraneza's Motion to Require the Registrar to Allow 
itness, Jean Kambanda" filed on 19 March 2003 (the "Prosecution Response"); 

per Mugiraneza's Reply to the Registrar's Response to Pros eza's Motion to 
re the Registrar to Allow Access to a Witness" filed on 19 ("Mugiraneza' s 
nse to the Registrar"); 

sper Mugiraneza's Reply to the Prosecutor's Response to Prosper Mugiraneza's Motion to 
ire the Registrar to Allow Access to a Witness" filed on 25 March 2003 ("Mugiraneza's 

Response to the Prosecution"); 

ddendum to Prosper Mugiraneza's Motion to Require the Registrar to Allow Access to a 
itness" filed on 1 6 July 2003 (the "Addendum"); 

rosecutor's Supplemental Response to Prosper Mugiraneza's Motion to Require the 
istrar to Allow Access to a Witness" filed on 23 July 2003 (the "Prosecution Response to 

eza's Reply to the Prosecutor's Supplement Response to Prosper 
raneza's Motion to Require the Registrar to A ~ ~ o w  Access to a itness" filed on 28 ~~l~ 
(the "De fence Supplemental Reply") ; 

NG the Statute of the Tribunal (the "Statute"), and the Rules of Procedure and Evidence 
particularly Article 20(4)(e), and Article 21 of the Statute which read: 

@ 20 (4)(e) 
determination of any charge against the accused pursuant to the present Statute, the accused shall 

e entitled to the following minimum guarantees, in full equality: 

xamine, or have examined, the witnesses against him or her and to obtain the attendance and 
examination of witnesses on his or her behalf under the same conditions as witnesses against him or her; 
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rosper Mugiraneza et al. (Case No. ICTR-99-50-1) 

ational Tribunal for Rwanda shall provide in its Rules of Procedure and Evidence for the 
otection of victims and witnesses. Such protection measures shall include, but shall not be limited to, 
e conduct of in camera proceedings and the protection of the victim's identity. 

IDERS the matter solely on the basis of the written briefs of the Parties, pursuant to Rule 

ONS OF THE PARTIES 

e Defence Motion and the Registrar's Response 

1. The Defence requests the Chamber to require the Registrar to allow access to a potential 
witness, Jean Kambanda, the former Prime Minister of the Interim Government of Rwanda, 

o is serving a life sentence after pleading guilty before the Tribunal. The Defence fùrther 
cifies the conditions under which they wish to interview Mr. Kambanda. 

. The Defence states that in December 2002, the Lead Prosecutor acting for the 
rosecution in this trial (at that time Marks Moore, Senior Trial Attorney) inforrned Defence 

unsel that Mr. Kambanda would testify for the Prosecution in the trial of this case. Defence 
ounsel contacted Mr. Kambanda through an interrnediary, who was instructed to inforrn Mr. 

nda that the Defence Counsel wanted to talk to him. The Defence maintains that Mr. 
da is willing to be interviewed by Defence Counsel. Since Mr. Kambanda was at that 

ned in The Hague with cooperation fiorn the ICTY Registry, so that the Prosecution 
rview him, the Defence contacted the acting chief of the ICTY Office of Legal 

stance and Detention (OLAD) asking for an interview to be arranged. The Defence claims 
ave received an email from OLAD stating that it could not interview Mr. Kambanda 

cause the ICTR Registry sent a memorandum to the ICTY Registry denying permission for 

The Registrar denies that he ever sent a memorandum to the ICTY blocking the 
interview as the Defence has alleged. Rather, the Registrar expressed some reservations on the 

lty in executing a Decision of the ~ribunal,' which in bis opinion was likely to create a 
precedent that the Parties would be tempted to rely on for remedies other than those 

rovided in Rule 90bis. 

The Defence submits that in order to provide effective counsel, the Defence should be 
le to interview witnesses for the Prosecution, so long as those witnesses are willing to be 

rviewed, and consent to having the interview recorded. Furthermore, the Defence submits 
it would be unethical for an attorney to deprive their opponent access to evidence, including 

ing a fact witness not to talk to the opposing counsel. 

osecutor v. Bizimungu et al., Case No. ICTR-99-50-1, Decision on the Prosecutor's Ex Parte Motion for the Transfer of 
ained Witness Pursuant to Rule 90 bis (TC), 4 November 2002 
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In relation to the duties of the Prosecution, the Defence submits that the Prosecution has 
onal duty to infom Defence Counsel of exculpatory evidence and should not restrict 

e's ability to gather and present such evidence, as the denial of this deprives the 
accused of his right to effective counsel. In relation to the duties of the Registry, the Defence 
submits that it is a denial of fundamental fairness for a neutral a m  of the Tribunal, such as the 

bers or the Registry, to deprive the Defence the ability to interview a willing potential 

The Defence submits that Mr. Kambanda is a potential witness for the Defence, who is 
ieved to possess exculpatory information, a fact that the Defence will have to interview the 
itness in order to verify. 

7. The Registrar notes that, in his opinion, Mr. Kambanda is a potential prosecution 
itness; therefore it is for the Prosecution to reply to the Defence Motion, and specify the 

rernents under which the Defence can interview Mr. Kambanda Registrar submits that 
is no provision in the basic rules of the ICTR that authorises th istrar to allow a party 

access to the potential witnesses of another party. Fu e, in relation to the 
of this Decision, the Registrar submits that he does not opinion to express. 

. The Defence reiterates that while Mr. Kambanda is a potential rosecution witness, he is 
otential defence witness who has expressed a desire to speak to the Defence. The 
seeks equal treatment and submits that it is not the place of the Prosecution to either 

t or deny the Defence access to a potential defence witness, as this would give the 
rosecution control over the Defence's access to evidence. Furthemore, the Defence submits 

e in its opinion the Registry has control over access to Mr. Kambanda, directly - or 
by cooperation with the ICTY Registry - the Registry must either have directly or 
given authorisation for access by the Prosecution. The Defence emphasises the 

reasons why, as a neutral organ of the Tribunal, the Registry must have the trust of al1 those 
involved, 

The Defence argues that the Registrar's view that access to Mr. Kambanda is governed 
Rule 90bis is incorrect, as this rule concerns only the physical transfer of a detained person 

national authorities to the Tribunal, and has nothing to do with access to a potential 

e Defence reiterates that it is not asking the Trial Chamber to compel Mr. Kambanda 
O an interview, as it lacks the power to do so? thus an interview with Mr. Kambanda 
oluntary and subject to the conditions Mr. Kambanda desires. 

The Prosecution argues that on the basis of the status quo Mr. Kambanda as a 
secution witness, and the timing of the Defence motion, the Cham should not allow the 

2 hile the Trial Charnber has the authority under Rule 90(E) to compel a witness to testify by granting him irnmunity for 
)-iis testimony, it has no power to order anyone to submit to an interview. 
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Defence access to an interview of Mr. Kambanda as it will prejudice on going investigations 
may endanger other potential witne~ses.~ 

. The Prosecution relies on Article 15 of the Tribunal's Statute, which mandates it to 
stigate and prosecute crimes within the jurisdiction of this court. Under Rule 39 of the 
unal's Rules of Procedure and Evidence, the Prosecution is empowered to question 

witnesses and take al1 measures to provide for the safety of potential witnesses and informants. 

. The Prosecution relies on the jurisprudence of this Tribunal also that of the I(J'y to 
restnct pre-trial interviews by either party of the other party's witne~ses.~ On the basis of this 

rudence the Prosecution argues that each party must be allow to freely cany out pre- 
estigations without interruptions, and to ensure that potential tnesses are net placed in 

The Prosecution wishes to bring to the attention of the Trial Chamber that, in line with 
icta in ~ovacev i c ,~  Mr. Kambanda' s legal representatives have orally indicated to the 

secution that Mr. Kambanda does not wish to speak to the Defence. 

The Prosecution submits that the Tribunal's Rules of Detention extend to any person 
ise detained on the authority of the Tribunal" even though such person may be 

icali'y absent fiom the Detention Unit at Aru~ha .~  The Prosecution argues that these Rules 
own the circumstances under which contact with detainees may be restricted. Under Rule 
f the Rules of Detention, the Prosecution may request the Registrar to prohibit, regulate or 

t conditions for the contact between a detainee and any other person if there are reasonable 
ounds to believe that such contact could prejudice investigations. 

. The Prosecution submits that it is aware of its disclosure obligations, including a duty to 
the Defence any exculpatory material in its possession, in accordance with Rule 68. 
e, the Prosecution submits that the transcripts of the interviews conducted with Mr. 
for the purpose of his trial have been disclosed to the Defence, and the Prosecution 
urance that it will disclose other such materials that may corne into its possession. 

eply to the Prosecutor 

The Defence argues that the fallacy of the Prosecutor's response is that it presurnes that 
a party designates a witness, he or she cannot also be a witness for the opposing party. The 
nce argues that this position is in conflict with Article 20(4)(d) of the Statute of the 
unal, which guarantees the right to effective counsel, and also Article 20(4)(e), which 

uarantees the defence the right to obtain the attendance of witnesses under the "sarne 

This point must be read in its context, and now having regard to the "further submission" of the Parties 
utor v. Kajelijeli, Case No. ICTR-98-44A-T, Decision on the Defence Motion to Interview Prosecution's 
lternatively to be Provided with a Bill of Particulars (TC), 12 March 200 1 ; 

r v. Milan Kovacevic, Case No.IT-97-24-T, Decision on Prosecution Motion to Protect Victims and Witnesses 

Rules Covering the Detention of Persons Awaiting Trial or Appear Before the Tribunal or Otherwise Detained on the 
Auhori3 of the Tribunal, adopted by the Tribunal at the Second Plenary Session on 9 January 1996, Rule 3. 
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nditions as the witnesses against him or her". The Defence also relies on Article 20(4)(b), 
ich guarantees the defence adequate time and facilities to prepare a 

The Defence submits that the Prosecution has misinterpreted the three decisions that it 
on in its ~ e s ~ o n s e . ~  It argues that the key relevant Decision is Prosecutor v. Delalic et 

* which states that the right to cross-examination, guaranteed by Article 21 of the ICTY 
  te,^ is more than a "blind confrontation in the courtroom," but also includes prier out-of- 

investigation. In this case, the Trial Chamber did not hold that the Defence had no right to 
ct pre-trial interviews; rather it held that the Prosecution could not be forced to reveal the 

itness's current address. The Defence notes that in Prosecutor v. Milan ~ovacev ic '~  the 
amber also held that prosecution witnesses could not be forced to subrni t to interviews by the 

Defence. The Defence interpret the Decisions in Celibici, Kovacevic and Kajelijeli as sirnply 
ing that witnesses for one party cannot be forced to submit to interviews by the opposing 
Y* 

. The Defence reiterates that there is good cause to interview Mr. Karnbanda based on the 
ery provided by the Prosecutor, giving the Defence a good faith basis for believing that 
ambanda could be called as a defence witness.'' The Defence argues that denying the 

ortunity to interview a potential defence witness until the Prosecution has completed 
investigation directly affects the Accused's right to a speedy trial. 

urlîher Subrnission of the Parties 

. In the Addendum, the Defence represents to the Chamber that it has received 
on to the effect that Mr. Kambanda has now refused to testify for the Prosecution, and 
he has now been transferred from the Detention Centre at The Hague to another 

cation. In its submission, this removes the main basis for the Prosecution's objection to the 
ting of the Defence Motion, because he is no longer a potential prosecution witness, and 
investigations are no longer being carried out by interviewing Mr. Kambanda as he is no 

at The Hague. 

. The Prosecution replies to this charge by stating that "it remains the intention of the 
rosecution to cal1 Jean Karnbanda as a prosecution witness". The P cution daims that Mr. 

Kambanda's legal representatives have indicated that he does not wi talk to the Defence. It 
er clairns that the Defence had plenty of opportunity to intervie . Kambanda before he 

s designated as a prosecution witness, and, in essence, now it is too late for the Defence to do 

7 Kajelijeli, Decision on the Defence Motion to Interview the Prosecutor's Witnesses or Alternatively to be Provided with a 
lars (TC); Kovacevic, Decision on Prosecution Motion to Protect Victims and Witnesses (TC); and Prosecutor 

, Case No. IT-96-1 -T, Decision on Defence Motion on the Discovery of Identity and Location of Witnesses (TC), 

on on Defence Motion on the Discovery of Identity and Location of Witnesses (TC) 
is identical to that in this Tribunal's Statute. 

, Decision on Prosecution Motion to Protect Victims and Witnesses (TC) 
ce submits that if the Trial Chamber desires the Defence will file an ex parte analysis of Mr. Kambanda's 

statements related to Mugiraneza, and how the Defence believes them to be exculpatory. 
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. The Defence draws the attention of the Chamber to vague wording in the Prosecution 
onse, specifically highlighting that the Prosecution does not deny that Mr. Kambanda has 

to be a witness for the Prosecution, nor that he has been transferred back to Mali to 
ontinue serving his sentence. The Defence does not dispute that the rosecution still intends to 

. Kambanda as its Witness; however, it submits that it ma be against his will. The 
Defence seeks now to be given the opportunity to attempt to interview Mr. Kambanda, and if he 
refuses to be interviewed then so be it. 

. The Defence challenges the Prosecution's assertion that the Defence had plenty of 
unity to interview Mr. Kambanda before he was named as a potential prosecution 

ness. It gives a chronology of events leading up to the time when Mr. Kambanda was 
ed as a potential prosecution witness, demonstrating that in fact there was little 

pomuiity for interviewing Mr. Karnbanda, not plenty as the Prosecution claims. 

NG DELIBERATED 

. The Chamber has considered al1 the submissions of the Parties, including the 
entations made by the Registrar. The Chamber is not convinced by the Prosecution 

ument that due process is protected by preventing the Defence from gaining access to Mr. 
anda. The Chamber is not satisfied that the Prosecution's ongoing investigations will be 

pered by allowing the Defence to interview Mr. Kambanda. 

The Chamber notes that as of the date of this Decision, the rosecution acting in this 
se have yèt to file any details of potential witnesses with the R istV for the purpose of 
tting protective measures in place for prosecution witnesses or potential prosecution 
tnesses. l 2  However, the Charnber accepts that Mr. Kambanda has been adequately nominated 

y one of the Parties (in this instance the Prosecution) as its potential Witness. This entails that 
certain procedure should be followed by the other Party (in this instance the Defence) who 

es to interview that Witness. 

The Chamber notes the Decision of Trial Charnber III of 29 September 2003 in the case 
rusecutor v. Joseph Nzirorera where a similar request was made by the Defence to 

interview potential prosecution witnesses who are also convicts of this Tribunal. The Chamber 
articularly notes a passage of obiter dictum in that Decision whereby it is stated that "any 
terview of that kind should take place in the presence of a representative of the opposing party 

tect the integrity of the process".13 The Chamber approves of this reasoning, and also 
es that such procedures are recornmended in some national jurisdictions, where it is seen 
er to interview a witness in the presence of a party from the opposing side, in order to 
avoid any allegations that may arise in relation to tampering with evidence.14 The 

er feels that in this case such procedures are appropriate to protect the integrity of the 

tial memo fiom WVSS(P) to Trial Chamber II (at the request of the Chamber), 1 
utor v. Joseph Nzirorera, Case No. ICTR-98-44-1, Decision on the Defence Request for Leave to Interview 
ecution Witnesses Jean Mr. Kambanda, Georges Ruggiu and Omar Serushago (TC), 29 September 2003, 

to Profesional Conduct, Law Society of England and Wales, Principle 2 1.10 
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roceedings, including the transparency of that integrity. Thus, a representative of the opposing 
Id be pemitted to attend such interview. 

In its submissions the Defence allows that any interview with Mr. Kambanda should be 
on his part. The Chamber finds that this should be so. Accordingly, the Registrar, 
ilitating the interview must determine whether or not Mr. Kambanda is willing to be 

nce. If he is not willing to be interviewed by the Defence, then that is 

SONS, THE TRIBUNAL 

Motion in the following terms: 

a) The Parties shall arrange between themselves a suitable time for the Defence to 
interview Mr. Kambanda, when a representative of the Prosecution may be present. 
There must be no unreasonable delay in the facilitation of this interview. 

) The Registry shall facilitate the interview according to its established procedures, and 
also according to the laws and procedures of the host country. 

wever: 

fore the interview can take place, the Registrar should satisfy himself that Mr. 
ambanda is indeed willing to be interviewed by the Defence. Should he not be 

ed on this point, the interview shall not proceed, and the Registrar shall inform the 
es and the Charnber accordingly. 

ardana Arlette Ramaroson 
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