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Nations are essential elements of the world comtypuitihe world represents only so
much culture and intellectual vigor as are credigdits component national groups.
Essentially the idea of a nation signifies congtwec cooperation and original

contributions, based upon genuine traditions, genwulture, and a well-developed
national psychology. The destruction of a natitieréfore, results in the loss of its future
contributions to the world.

Raphael LemkiAxis Rule in Occupied Europe: Laws of Occupatiamlgsis
of Government, Proposals for Resl(€arnegie 1944) at 91

The danger of genocide lies in its promise to ereaivorld without enemies. Think of
1genomde as a crime in service of a utopia, a waittiout discord, enmity, suspicion,
ree of the enemy without or the enemy within. Omeeunderstand that this utopia is the
core of the genocidal intention, we have to reatie this utopia menaces us forever.

Michael Ignatietfemkin’s Word New Republic (Feb 26, 2001) at 25
INTRODUCTION

Although prosecution and punishment of internaticoranes like war crimes and genocide at
the international level has attracted consideraltiention on the part of scholars, prosecution
and punishment of extraordinary international cnats at the national level has attracted much
less! There has been little concentration on how domestirrts or tribunals punish international
crimes when they exercise national, territorial, wriversal jurisdiction. This is a notable
concern, insofar as national and local criminatigasinstitutions play a key role in sanctioning
extraordinary international criminals. These ingigns carry the bulk of the prosecutorial
weight. Assuredly, they remain deeply influenced dybstantive elements and procedural
aspects of international institutions. It is amittes opportunity the trial of the perpetrators of
international crimes during the Bangladesh LiberatWar of 1971 is committed to be held by
Bangladesh Tribunals under a law namely Internati@rimes Tribunal Act, 1973 (as amended
in 2009). In this paper we have argued that theogders of 1971 can be brought to justice
unquestionably under this 1973 law ensuring thedstads propounded by recent trends of
international criminal law. The paper makes anréffo discard the concerns surrounding this
much awaited and desired trial from a blend ofamati and international law perspective. It
suggests some avenues to make the trial more igéettansparent and acceptable. The paper
while recognizing the magnitude and extent of #spective crimes, have viewed the words war
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crimes, crimes against humanity, genocide and &iagminst international law and peace in
indivisible manner. As a thematic need for Inteioval Genocide Conference (Dhaka: 2009) the
paper would lay emphasis on genocidal aspect gbthygosed trial.

TRIAL OF INTERNATIONAL CRIMES

Certain crimes because of their very nature, gyavitagnitude and horrendousness are today
defined as ‘crimes under international law' or $ymmternational crimes'. Consequences of
these crimes transcend national boundaries anccoouat of their atrocious nature adversely
affect international peace and security i.e. v®latternational public order. According to
contemporary international law, international crinfall under universal jurisdiction of states
implying that any state at any point of time is ded to have jurisdiction to try these crimes.
Principles of International Law have regarded the following crimes as crimes under
international law: a) Crimes against peace b) Wianes and c) Crimes against humanity.

Principle VII of the Nuremburg Charter declarest tt@mplicity in commission of the foregoing
crimes is also a crime under international law. deer, prior to the Nuremberg Charter on
December 11, 1946 the United Nations General Asbemhiclared that “genocide, whether
committed in time of peace or in time of war, israne under international law and therefore,
punishable under international laAct of genocide is contrary to the spirit and aiaishe
United Nations and condemned by the civilized wofltiey are condemned universally. So,
universal jurisdiction is applicable to the crimiegenocide and as such any and every state has
jurisdiction to try this offence. As a leitmotifpternational crimes may be tried in either of the
two available forums: in a municipal court/tribunat in an international court/tribunal. Whereas
the domestic court may apply either internatioral lor domestic penal provisions, the
international court/tribunal has the option of misg to international law. In our case it is
argued that the domestic tribunal set up undernatenal Crimes (Tribunal) Act, 1973 would
have to apply established principles of internaldaw and International Criminal Law with a
blend of national law.

QUESTION OF STATE JURISDICTION

States enjoy criminal jurisdiction in conjunctionithv other types of jurisdiction like civil,
administrative, judicial etc. Jurisdiction of atstanay also be categorized as jurisdiction to
prescribe; jurisdiction to adjudicate and jurisitintto enforce'. States exercise their jurisdiction
either on the basis of nationality principle (atstes the supreme authority in relation to its
nationals) or on the basis of territorial princigéestate is the supreme authority in relationlito a
actions and omissions, events etc. taking plachinwithe boundaries of the state). Domestic
jurisdiction of the state is one of the manifestasi of state sovereignty also and hardly raises
any concern from other states or bodies. Whenta steercises its civil jurisdiction in relation to
even foreign nationals no other state, not everstide of nationality of the aliens seem to bother
at all. However, when a state exercises crimingbgliction in relation to aliens it may face
guestions on the part of the state of nationalityhe aliens. In this situation, the doubts of the
state of nationality may be eroded by ensuring jsheeess of law'. The objections of states of
nationality concern not so much the exercise ahitral jurisdiction by the 'host state' as much
as apprehension regarding respecting cardinal iplascof justice administration like 'rule of
law', 'due process of law', etc. If these concameswell addressed there remains no valid ground
for objecting to exercise of criminal jurisdictiday a state. As argued in the latter parts of this
paper that the 1973 war crimes law of Bangladeshtina merit and mechanism of ensuring the
standard of these safeguards. So, the jurisdidtimaaifestations of Bangladesh to try the 1971
war criminals and genociders fit with the provisaf international law.
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WAR CRIMES AND GENOCIDE

In this background we need to think about prosegutihe ‘'war crimes' and ‘genocide’
committed during Bangladesh liberation war in 19War crimes have a strict legal definition
and signify “violations of the laws and customsaair. Such violations shall include, but not be
limited to, murder, ill-treatment or deportationdlave labor or for any other purpose of civilian
population of or in occupied territory, murder t+tieatment of prisoners of war or persons on
the seas, killing of hostages, plunder of publigpovate property, wanton destruction of cities,
towns or villages, or devastation not justifiedrbijitary necessity.> When we talk of the trial of
war criminals of 1971 we evidently want to coverr@ore criminal acts than merely those under
'war crimes'stricto sensuCrimes perpetrated by tmazakars, al-badrs, al-shams, jamg&aand
other anti-liberation elements fall very much withihe notion of crimes against humanity
namely, “murder, extermination, enslavement, degpiamn, and other inhumane acts committed
against any civilian population, before or duritg twvar; or persecutions on political, racial or
religious grounds... whether or not in violation dfetdomestic law of the country where
perpetrated.” War criminals of 1971 also committed genocide nivggriany of the following
acts committed with intent to destroy, in wholeiropart, a national, ethnical, racial or religious
group, as such:

b) Causing serious bodily or mental harm to membetb®fjroup; _ _ _

c) Deliberately inflicting on the group conditions bife calculated to bring about its physical
destruction in whole or in part

d) Imposing measures intended to Erevent births wtlmrgro%lp

e) Forcibly transferring children of the group to amext group.

§a§ Killing members of the group

The English phraseology Trial of War Criminalstlgmescribes the content but the Bangla
word Juddhoparadhmerely depicts only a small segment of the crimesmmitted by the
perpetrators in 1971 and may be replaced by thel Maddhokalin aparadho convey the real
intention, scope and purpose of the intended trial.

WAR CRIMES AND GENOCIDE ASJUS COGEN®F INTERNATIONAL
LAW

Why genocide is a recurring phenomenon in the p@itR international relations? Is it the
consequence of attitudinal shift from the Genodamvention (with emphasis on duties of the
states’ to prevent and punish the crime of gengc¢aéhe UDHR (with emphasis on the rights of
the individuals vis-a-vis their states)? Prepondegaof a rights-oriented culture left the sphere
of states obligations vis-a-vis collective righesisusly ignored. Victims of genocide were and
continue to be the casualties at the tall ordevenEprevention and punishment of the crime of
genocide began to be treated as a domestic mékterobservation of the International Court of
Justice is a serious response to such contention:

[A]s to the territorial problems linked to the ajggltion of the Convention, the Court would point
out that the onIK Brovision relevant to this, Alei&/I, merely provides for persons accused of one
of the acts prohibited by the Convention to ‘bedrby a competent tribunal of the state in the
territory of which the act was committet.

So, states can not be oblivious of this type ofigabion to try the crimes of genocide. This
obligation clearly falls within the sphere otr§a omnesfrom where no derogation is
acceptable. The object and purpose of the Gendeaweention was illustrated by the world
Court in the following manner:
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The origin of the Convention show that it was thkemtion of the United Nations to condemn and
punish genocide as ‘a crime under international lawolving a denial of the right of existence
of entire human groups, a denial which shocks tmscence of the mankind and results in great
losses to humanity and which is contrary to maagl hnd to the spirit and aims of the United
Nations ....The first consequence arising from tlisoeption is that the principles underlying the
Convention are principles which are recognized ibized nations as binding upon states, even
without any conventional obligation. A second cansnce is the universal character both of the
condemnation of genocide and of the co-operatiguired ‘in order to liberate mankind from
such odious scourde.

Theerga omnesndjus cogensoncepts are often presented as two sides of the sain. The
term erga omnesmeans “flowing to all,” and so obligations deriviigpm jus cogensare
presumablyerga omnesindeed, legal logic supports the proposition thaat is “compelling
law” must necessarily engender an obligation “flogvito all”. It is difficult to distinguish
between constituents of “general principle” cregtian obligation so self-evident as to be
“compelling” and so “compelling” as to be “flowing all,” that is, binding on all statééThe
obligation of states fojus cogenscrimes was narrated in tHgarcelona Tractioncase, the
International Court of Justice as,

[Aln essential distinction should be drawn betweabe obligations of a State towards the
international community as a whole, and those ragisis-a-vis another State in the field of
diplomatic protection. By their very nature therf@r are the concern of all States. In view of the
importance of the rights involved, all States carhbld to have a legal interest in their protection
they are obligationsrga omnes®

Thus, the first criterion of an obligation rising the level oferga omness, in the words of the
ICJ in the above mentioned case, “the obligatidres siate towards the international Community
as a whole.” The ICJ gave examples, at the sante pdé such crimes as,

Such obligations derive, for example, in contemporaternational law, from the outlawing of
acts of a%gressmn, and of genocide, as also fr@ptinciples and rules concerning the basic
rights of the human person, including protecti@mnirslavery and racial discriminatioh.

With the establishment of a permanent Internati@rahinal Court having inherent jurisdiction
over these crimes demonstrates a convincing argufoerthe proposition that crimes such as
genocide, crimes against humanity, and war crinmespart ofjus cogensand that obligations
erga omneso prosecute or extradite flow from them. Bangldédesuld hardly denunciate itself
from such obligation to try the war crimes and gades in 1971.

GENOCIDE IN 1971 AND PARA-MILITIA FORCES OF EAST-PA KISTAN

In 1971, the world witnessed acts of genocide cdtechiby the Pakistani military and their
allies against théangleesin general andHindu Bangleesn particular in Bangladesh. The
military regime of Pakistan being aided and ingegdaby their native alliesgzakar, al-badr, al-
shamsetc) committed incalculable and unprecedented gdaoin Bangladesh. M K Nawaz
rightly pointed out that, “The Bangalee people havianguage and culture different from the
people of West Pakistan can accordingly be consiles ethical group within the meaning of
Article Il of the Genocide Conventiort®. Anthony Mascarenhas wrote:

The Nazi style programs were intended, in the odanté the ambitions of the West Pakistan
re?.lme, as military answer to what was essentglpplitical problem of its own making .....the
obliteration of Bengali language and culture is¢batinuing purpose of the regirtie.

On February 22, 1971 the generals in West Pakist@a decision to crush the Awami League
and its supporters. It was recognized from thet finmt a campaign of genocide would be
necessary to eradicate the threat: 'Kill threeiomllof them,' said President Yahya Khan at the
February conference, ‘and the rest will eat oudwf hands'” On March 25 the genocide was

launched. The university in Dhaka was attacked stndents exterminated in their hundreds.
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Death squads roamed the streets of Dhaka, killomges7,000 people in a single night. It was
only the beginning. Within a week, half the popuatof Dhaka had fled, and at least 30,000
people had been killed. Chittagong, too, had la#tits population.

All over East Pakistan people were taking flightdat was estimated that in April some 30
million people were wandering helplessly acrosstHekistan to escape the grasp of the
military.*® Ten million refugees fled to India, overwhelmingat country's resources and
spurring the eventual Indian military interventidine population of Bangladesh/East Pakistan at
the outbreak of the genocide was about 75 million.

When the burden of the killing became too muchtiierarmy, the Pakistanis enlisted and trained
paramilitary units made up of non-Bengali Muslinmgl&8Bengali collaborators from right-wing
religious parties. These paramilitary units, thkeBadr, rajakar and al-Shams worked as
informers and assassins to augment the militanylespme task of killing Bengafts.In June
1971 it was reported in international media thabréed on the formation of these units:

‘Throughout East Pakistan the Army is training reawamilitary home guards or simply arming
"loyal" civilians, some of whom are formed into peacommittees. Besides Biharis and other
non-Bengali, Urdu-speaking Moslems, the recruitslude the small minority of Bengali
Moslems who have long supported the army -- adbemthe right-wing religious parties such
as the Moslem League addmaat-e-Islami.

‘Collectively known as th&azakarsthe paramilitary units spread terror throughdet Bengali
population. With their local knowledge, thitazakarswere an invaluable tool in the Pakistani
Army's arsenal of genocid@.'

The involvement of theazakars, al-badrsand al-shamsin the atrocities are depicted and
documented by many works in Bangladesh. Detailtrtreat of those narratives is out of the
ambit of this papef. So there is no reason why the genociders shoalpegustice.

There are overwhelmingly strong evidences thatath@ve crimes were committed by Pakistani
regular and auxiliary forces during the Bangladeéér of Liberation in 1971 (anti-liberation
forces call it civil war which, however, in no waliminishes the criminal liability of the
perpetrators). In terms of number of people killathout three million), women raped (two
hundred thousand) and persons forced to flee timines to turn refugees (ten million took
shelter in India), the above crimes undoubtedlk rianst after Nazi holocaust during the Second
World War, followed by genocide committed by KheRouge regime of Pol Pot in mid-
seventies in Cambodia, brutal elimination of abmu# million Hutus by the Tutsis in Rwanda in
the late eighties and the ethnic cleansing of theslivhs by the Serbs in Bosnia in the early
nineties of the last century. While these lattemes have been prosecuted, or are being
prosecuted, it is preposterous that the crimes dtteunin Bangladesh during 1971 have
remained to date with impunify.

WHY THE TRIAL MUST TAKE PLACE?
The rationality of holding the trial can be expkdnfrom several perspectivés:

1. These crimes are so heinous in nature that it shthekconscience of the human kind. It
shakes the foundation of human civilization itsé@lfe perpetrators are regarded as the
hostis humani generis e. enemy of the human kind under internatidaal That is why
such crimes should not go unpunished.

2. Peaceful co-existence is not possible between ithlators and the victims. From the
viewpoints of restorative justice even after so yngears such trial should be held.

3. Holding of such trial also deserves significance tfte sake of revival of the spirit of
liberation war and the ideals for which the peofdaght in 1971. To get relief of
ignominy we have for not able to punish the comemstisuch trial is necessary.
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4. From a sense of deterrence that is to create anmador the future violators holding of
trials of the suspected criminals should be brouglpistice.
5. In order to show respects to the departed soul901, the trial should take place.

HOW THE TRIAL CAN BE HELD?

What are the options available to Bangladesh tdhieywar criminals of 19717 Can the criminals
be tried in an international tribunal under intémm@al law? Unfortunately, criminals of 1971
cannot be tried in the International Criminal Cotire only permanent court having international
criminal jurisdiction. The ICC established undee fRome Statute in 1998 lacks jurisdiction to
try offences and crimes committed prior to its ekshment. Bangladesh, therefore may take
resort to any one of the following possibilities:

a) Establish an International Tribunal to try thesees
b) Establish an UN sponsored National Tribunattiertrial
c) Establish a Special tribunal under the doméaticto try the war criminals of 1971.

In our opinion, the first two options may appeab®far-reaching for Bangladesh. Formation of
any International War Crimes Tribunal, whether wathwithout UN cooperation, may not be
that easy because of international politics. Weukhmever lose sight of the fact that even
‘enemies have friends'. The only remaining optitwerefore, is to try the perpetrators in a
Special Tribunal established under 1973 internati@nimes law as prevailing in Bangladesh
solely for this purpose. Under which law these esnshould be tried? Here again, Bangladesh
has two options: first, try the war criminals irethational court applying universal jurisdiction,
and second, try them in the national court/tribumader national/municipal law.

With respect to the first option, Israel's prosemutof Nazi official Adolf Eichmann in 1961
provided a convincing example. The court in thiall wbserved:

The abhorrent crimes ... are not crimes under Igraeld Bangladesh) law alone. These crimes,
which struck at the whole mankind and shocked thescience of nations, are grave offences
against the law of nations itself... Therefore, gofifam international law negating or limiting the
jurisdiction of countries with respect to such a@gninternational law is, in the absence of an
International Court, in need of the judicial andiative organs of every country to give effect to
its criminal interdictions and to bring the crimigdo trial. The jurisdiction to try crimes under
international law isiniversal®*

Now, with regard to the second option, we may abersourselves to be extremely lucky in the
sense that we already have a statute which wadeehdy the Bangabandhu government in
1973. The title of the statute is self-explanatdrige International Crimes Tribunal Act, 1973.
The law is updated with modern trends of war critagsand genocide dimensions in July 2009
by Bangladesh Jatiyo Shangshad-the parliament,

The war crimes designated in section 3(2) of th&31&ct fall squarely within the purview of the
extraordinary crimes at international criminal laBangladesh is better off by establishing a
special tribunal to try these crimes through thpliaption of a hybrid system of law composed
of its own criminal law and international crimiraiv.*

Section 6 of the 1973 Act deals with various aspettthe tribunal’s chairperson, its seat, and
gualifications of its judges. Some scholars hadgested that a pre-trial chamber could have
checked politically motivated investigati6hBut it seems that the recent amendment to the 1973
war crimes law has ensured the independent inaiiigby the agencies. Hence, international
standard of the prosecution is not compromisedhgylaw. The functioning of the tribunal
should have national control with international esyre. Purely nationalistic option is fraught
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with the potential risk of sending an undesirabmal to the rest of the world, which may
tarnish the impartial image and credibility of tidunal. The capacity and willingness to hold
fair trials of particularly internationally desigea crimes by national tribunals/courts is
increasingly being scrutinized by international etvers for signs of corruption, lack of due
process, and political influence. The fundamentalgiple centers round every criminal trial, be
it national or international, is that justice istromly to be done but also manifestly seen to be
done. The proposed war crimes trial in Bangladsstoiexception. It must be a fair and credible
trial.

In formulating the applicable substantive law amdcpdural rules of the tribunal, Bangladesh
must be careful about certain basic principlesitdrnational law and its own constitutional law.
For example Article 9 concerning arrest and spegdlyand the right of the accused enshrined in
Articles 14 and 15 of the International CovenantQiwil and Political Rights 1966 of which
Bangladesh is a party and its own constitutionahrgotees embodied in chapter 3 of its
Constitution. Being a party to the Vienna Convemtan the Law of Treaty 1969, Bangladesh
must affirm that it would not invoke or apply angtional law to escape international treaty
obligations. The Shimla Pact 1973 is especiallgvaht to this point. A case has to be made for
arguing that the Shimla Pact is void in internagiolaw for its inconsistency, if not repugnancy
to, the peremptory norm of international 1av.

Should Bangladesh succeed in ensuring fairnessransparency in conducting the trial, the UN
is set to appeal, as it did in the case Cambodiaghe international community to provide
assistance including financial and personnel sugpdhe proposed tribunal.

INTERNATIONAL CRIMES TRIBUNALACT 1973

The 1973 Act is self contained having both substaréind procedural provisions. Under this
Act jurisdiction of the Tribunal includester alia, crimes against humanity, crimes against
peace, genocide, war crimes, violation of inteoral humanitarian law and any other crimes
under international law.

The Act reproduces the definitions of the differentmes from existing international law and
goes further to include 'any other crimes undeermdtional law' in the jurisdiction of the
Tribunal. By the latest amendment in June 2009¢heslature of Bangladesh has updated the
International Crimes Tribunal Act 1973. As it stantbw, any individual or group of individuals
besides members of the armed forces, defence fasceany auxiliary force, which had
committed genocide and crime against humanity aeat@, would come under the purview of
the law. The crimes mentioned in the law are: myreletermination, enslavement, deportation,
imprisonment, abduction, confinement, torture, rapeother inhuman acts committed against
any civilian population or persecution on politicalcial, ethnic or religious grounds.

The law defines crime against peace as plannirepgpation, initiation, or waging of a war of
aggression, or war in violation of the internatibineaty, agreements or assurances. It mentioned
that genocide meaning and including any of theofalhg acts committed with intent to destroy,
in whole or in part, a national, ethnic, racialigeus or political group such as killing members
of the group; causing serious bodily or mental haommembers of the group, deliberately
inflicting on the group conditions of life calcuéat to bring about its physical destruction in
whole or in part; imposing measures intended toveue birth within the group; forcibly
transferring children of the group to another group

The law defines war crimes as mainly violation leé faws or customs of war which includes,

but not limited, to murder, ill treatment, or defadion to slave labour; murder or ill treatment of
prisoners of war or persons on the seas, killingpadtages and detainees, plunder of public or
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private property, wanton destruction of cities, tswor villages, or devastation not justified by
military necessities.

The crimes also include violation of any humanéarrules applicable in arms conflicts laid
down in the Geneva Convention of 1949; any othenes under international law; attempting,
abetting, or conspiring to commit any such crinesmnplicity in or failure to prevent any such
crimes. The law has provisions for appointing thaienan of the tribunal from among the
judges of the Supreme Court or a person qualificoet a judge of the Supreme Court or anyone
who served as the judge of the tribunal. The laa® &las a provision for ensuring independence
of the tribunal.

A common critique made to the address of war critribsnals relates to concerns about “Fair
trial”. The 1973 Act not only envisages right ofpaal of a person convicted by the tribunal to
the Appellate Division of the Supreme Court bubalscorporates rights of the accused during
trial. The accused may give explanation relevarth&écharge, can conduct his own defence or
have assistance of counsel, shall have the rigptasent evidence in support of his defence and
to cross-examine any prosecution witness. Theseharenanifestations of the 'due process of
law' and ‘fair trial' and make the 1973 Act moremiame, jurisprudentially sound and legally
valid and therefore, an improvement over the NurenglCharter- the founding stone of modern
international criminal justice administratiéh.

As to definition of genocide it can be said thabubh new dimensions of genocide like
genocidal rape, forced pregnancy etc are not spaktyf mentioned as constituent elements of
genocide, the using of the words ‘other crimes undternational law’ and ‘not limited to’
would not debar a competent and prudent tribunalctmmmodate those dimensions under this
law. So, at any parlance the 1973 law (as amende2009) conforms to the international
jurisprudential standards of criminal law.

MYTHS SURROUNDING THE TRIAL AND THE REALITY

37 years of lapse in failure to hold trial has givese to many confusion and misconceptions.
The new state of Bangladesh took legislative, jatiend administrative steps to hold trial of the
committers of heinous crime. But successive prod®aki martial law regime in conjunction
with the evil forces had perpetuated the power andgadesh. The result is that they have
escaped the justice and created an array of camfiagjainst any sort of trial. Following excuses
are often used as ploy against holding trial of affences in 1971. It has been argued that all
these contentions are misleading and untenablesieye of law.

1. There was no war other than a civil strife in 191 in Pakistan, so any allegation of war
crimes is baseless.

This contention is a clear negation of the histirthe birth of Bangladesh itself. People holding
such opinion lives in a fool's paradise. Ori"arch 1971, large scale massacre was perpetrated
by the Pakistani forces in the name of ‘Operatieargh Light’. An unjust war was levied upon
the unarmed people of Bangladesh. Bangladesh éddladependence as a response to that.

The Proclamation of Bangladesh independence had\cktated why the people as a last resort
declared the war against Pakistani authoritariaginte. Once a territory is declared to be
independent complying with all the established reowh international law and practices, any
presence of outside forces is taken to be a thoe#lte sanctity of territorial integrity of that
newly born country. So the battle fought clearlynes within the definition of war as enshrined
by international lav#’
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A civil war is usually fought to usurp the statewss between two or more rival groups of a
country. The sole purpose of civil strife is to cixeow a regime from the power and to assume it
by the rival opponents. Then what happened betvBsgladesh (East-Pakistan) and West-
Pakistan during the 24 years life span of Pakistwas nothing other than to establish the right
to self-determinatiolf of theBangaleepopulation against an external force. It was faugt to
alter the internal sovereignty but to alter theeexal sovereignty —to struggle for emancipation
from the clutches of exploitation, oppression ang@gpsession of west-Pakistani authoritarian
regime for the purpose ofjast government.

2. Genocide did not occur as there was no large seanass killing in the then east Pakistan.
The prevailing conviction that 30 lakh (3 million) people were killed is a misnomer. So, the
extent of mass killing so as to render it as ‘genate’ is not fulfilled.

Indiscriminate massacre on the ground of religi@te, caste etc with the sole intention to
destroy a particular group either whole or in mhyes fall within the definition of genocide. In
order to determine a particular crime as genodigetést is the intention of the perpetrators not
the number of people massacred. This is partigulevident from the definitional scope of
genocide under the Genocide Convention, 1948. Wighntent to destroy an ethnic, national or
religious groups etc either wholly or in part comethin the purview of genocide.

3. A considerable period of 37 years after the ‘indent’ has elapsed. So it is not viable to go
for a trial.

Law of limitation is totally foreign to known cansrof criminal jurisprudence. International
criminal law particularly emphasizes on this askat crimes like war crimes, genocide, crimes
against humanity, crimes against international éd peace are so gravious in nature that their
application, extent and consequences can not deedrwithin a time framework. The trend of
the development of international law for last fol@cade is that in such cases states should have
universal jurisdiction to try the offenders. Apdrom some processual and convenience
adversary there is no strong objection againsjuthgprudential basis of universal jurisdiction. If
used competently and following the due processawf any tribunal can exercise universal
jurisdiction to try the war crimes.

4. Evidence is essential in order to prove the comssion of an offence. It is impossible to
produce testimony of crimes occurred in 1971; hencéhe question for a trial is not
reasonable.

After the Second World War the perpetrators of wéimes and genocide were brought to the
altar of justice. In the recent past, trial of mmt&tional crimes committed in Rwanda, Bosnia-
Herzegovina, Cambodia has been held in Tribundie Aws followed in those trials had a
simplified way of proof. Bangladesh has also erabtéernational Crimes Tribunal Act 1973 in
line with that standard. In this law it is providdtht even the news report, papers, letters other
convincing documents can be taken into account @®af of involvement in the international
crimes during 1971 war. Besides these, many victmsar, their successors, sufferers are still
alive to narrate the incidents and people involwgth the genocides and war crimes are within
the reach of any incarceration and investigatian.iSis erroneous to say that identification of
the culprits and production of proof would be imgibte.

5. The then government of Bangabandhu declared amagy to the criminals, hence holding
trial again would be violative of rule of law on the one hand and ignominious for
Bangabandhu himself on the other. By the Shimla Pacamong India, Bangladesh and
Pakistan the war prisoners and main culprits were ondoned. So, trial of the criminals can
not be held.
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Amnesty shown by the then government was not agplkc for every offence committed.
¥persons charged with murder, rape, looting, aréonwere not condoned. There are strong
evidences against suspected people for such invelme A jurisprudential aspect of
international law is that amnesties shown comnsttey genocide, war crimes and other
international crimes are opposed to peremptory sooh international law. Any amnesty,
arrangement and treaty amongst states in derogafi@uch principles stand void as per the
provisions of international treaty law conventin.

The essence of Shimla Pact was that Pakistan woulthe genociders and war criminals. But
Pakistan did not keep their promise which was atieg of Pakistan’s state responsibility under
international law. Pakistan’s failure can no notameexcuse from exoneration of Bangladesh’s
responsibility to try the allies of the Pakistaor€es.

6. If a citizen of a country thinks that he is aggieved of certain matters, he can proceed to
the court. As no citizen has over the years hasédill such cases, why at present such trials of
the war criminals should take place?

Such suggestions seem to emanate from erroneouspmton individual can file a case when it
is committed against that particular person. Crich@sng 1971 war were perpetrated against the
newly born state itself. So the state itself shdaddeady to bring charge. Majority of the persons
subjected to victimization is not alive or if aliveot easily traceable—this type of proposition
can only come from a sense of complacency. Thanisxcuse which resembles or fortifies the
excuse of the alleged perpetrators of not holdingiad. The victims still alive are shaken,
psychic-burnt, dreadfully teared on the one hahd, wiolators are complacent surrounded by
falsity of justification can on the other, can obky hold to be contrary to restorative justice.

8. The demand for trial of war criminals and perpetators of genocide is rather deigned to
divide the nation into two segments. So to avoid ash and chaos trial of war crimes and
genocide should not take place at all.

The demand for a trial has the vestige of dividimg nation—an assumption. Does any law acts
on assumption? Matter is that the nation was dd/ioieo two segments-one is pro-liberation
another is anti-liberation. The anti-liberation des along with the Pakistani Military forces
levied an unjust and treacherous war to banglaepl@eAfter the liberation, the defeated forces
with a pause, again revived with the religious famem and has taken revenge in this way or
that. The latest in the series is the denial ofldgration war in 1971 and hence the denial of the
existence or birth of Bangladesh itself. The tweans were and still continue. Non-divisibility
may be an element of state formation but that i;xeoessarily an inevitable constituent to retain
the nationalism. Why Bangladesh state was formetatwshould be its purposes and
fundamentals are sacredly embodied in the Proclamaif Independence and the original
constitution®* Whatever repugnant to the accomplishment of thgsels is liable to be
condemned. This is a question of sustenance asanras well.

9. The officers of Pakistani forces liable for germde and war crimes somewhat escaped the
trial. So, without prosecuting the commanding levebfficers how the persons in #' line can
be tried? Even if they are prosecuted, can they b@osecuted for genocide?

This is a question which entails higher jurisprugdrvalue and deserves a bit detail treatment.
Firstly, one thing should be made clear, that thmand responsibility does not stand in the
eye of international war crimes and genocide lawweler, it can be a mitigating factor in
awarding punishment.
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The definition and extent of genocide under Gema&@dnvention is important. One thing to be
reminded that the proposed trial would charge tspects with war crimes, genocide, crimes
against humanity etc. Mere allegation of genocidey mot be the preferred option. Even then,
any charge of genocide against theakarsetcwould have to be proved in the test of conspiracy
to genocide, planning for genocide and incitemengenocide. Article 1l of the Genocide
Convention lists five punishable acts, includingngede itself, and “[d]irect and public
incitement to commit genocide.” The other threesaate conspiracy to commit genocide,
attempt to commit genocide, and complicity in gedec The convention defines genocide as
any of a series of acts, including killing and dagsserious bodily or mental harm, that are
committed with intent to destroy, in whole or irnrfp@ national, ethnic, racial, or religious group,
as such. However, incitement to genocide is nanddfany further by the Genocide Convention
or any other treaty. So the treaty law instructly dmat to commit incitement to genocide: 1. one
must have specific intent to cause genocide, anthe?incitement must be direct and public.
From the evidences found against the members aoxiiorces like theazakarsandal-badrsit
would not be difficult to bring their activities thin the ambit of these acts which are not less
grievous than the genocide itself.

In Prosecutorv. Nahimana [Case No. ICTR 99, 2003] while discussing a boaatl of Dec. 12,
1993 for example, the Tribunal conflated “the preimo of ethnic hatred” with incitement to
genocide. Although the Genocide Convention doesexglicitly require specific intent for
“punishable acts” other than genocide, includingitement, the ICTR interpreted the
Convention that way: “the person who is incitingdommit genocide must have himself the
specific intent to commit genocide.” Arguably, hoxgg the inciter need not have specific intent
to commit genocide himself, only to cause genodigdanspiring an audience to commit it is
sufficient.

Courts have repeatedly affirmed that there is nosaton requirement for incitement to
genocide. For example, Mahimana(2007) it was observed that “[D]irect and publicitement

to genocide is...punishable even if no act of gerocasulted from it. This is confirmed by the
travaux preparatoire®f the Genocide Convention, from which we can tashe that its drafters
wished to punish direct and public incitement to@gde even if no genocide is committed, in
order to prevent its occurrenc®€ Because of its inchoate nature, incitement is ghatile by
virtue of the criminal act alone irrespective o tiesult.

Akayeshu cas@decided by International Criminal Tribunal for Rva is a good illustration on
the point. Jean-Paul Akayesu, mayor of the Rwartdamship of Taba, was the first person
prosecuted by the ICTR for incitement to genocade] for genocide itself. Early in the morning
on April 19, 1994, Akayesu had come upon a crowdofe than 100 people standing near the
corpse of a young Hutu militiaman. Akayesu gaveeesh, exhorting the crowd to unite against
the “sole enemy” which he described as the accamplof the Inkotanyi, or Tutsi rebels who
had been fighting to overthrow the Hutu-led goveeninof Rwanda. A three-judge ICTR panel
found that Akayesu’s audience had understood hee@dp as a call to exterminate the Tutsi
people. The judges were also convinced that Akakasw his speech would be understood that
way, since genocide had already begun elsewheRevanda, and since genocidal militias had
already formed in Taba. Hundreds of Tutsi were act fkilled in Taba in the days after
Akayesu’s speech. In September 1998 the TribunaVicted Akayesu not only of genocide
(making his case the first such conviction ever) élso of “direct and public incitement to
commit genocide.” Although Akayesu made his speegyerson, the trial chamber made a point
of interpreting “direct and public” to include manfprms of communication, including
broadcast:

Direct and public incitement must be defined fag flurposes of interpreting Article 2(3)(c), as
directly provoking the perpetrator( s) to commihgeide, whether through speeches, shouting or
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threats uttered in public places or at public gatigs, or through the sale or dissemination, offer
for sale or display of written material or printetter in public places or at public gatherings, or
through j[he_plgp ic display of placards or postersthrough any other means of audiovisual
communication.

In line with this it can be said that the statersdmnt the members of thhazakar, al-shamsnd
al-badr forces published in papers, letters and other comeations with the Pakistani forces do
fall within the incitement to genocide.

Another point comes for consideration here. Whetthere is option to treat crime against
humanity as a part of genocidal activities. Is ¢hany division line then between crimes against
humanity and genocide? Recently there is a tendamongst jurists to shift from crimes against
humanity to genocide. From a group-pluralist padfitview, the concept of crimes against
humanity fails precisely because it ignores thecsigecharacter of the target groups, and the
specific intention to diminish humanity by annihiitey the group as such. To be sure, the crimes
against humanity include a crime called--extermarat But the legal definition, though it
requires extermination committed in a planned, esysttic attack, does not require a specific
intent to exterminate, nor does it require thedting of a racial, ethnic, religious, or national
group as such.

Discarding this contention, David Luban argues thatlegal category of extermination tends to
treated in the same core meaning as of genociddf daserves equal claim to the designation as
the --crime of crimes. Genocide by destroying péi group continues to be a mass hate crime,
and as such it still contains the distinctive efilall hate-crimes--a murderously anti-pluralist
motivation on the part of the perpetratdrHence the distinction between crimes against
humanity and genocide has become thin under moihennational criminal law. There is
option, then to bring the charge of genocide agath® native groups indulged into
extermination of humankind during war 1971 in Bawugish.

CONCLUSION

Genocide is an act of total and most crude formenfial of the basic right to life of individual
and so repugnant to human dignity. Preservatidruofan dignity in all situations is a non-
derogable obligation of the states in the humalntsigegime created by the international
community. It is not only for the rule of law, netly for the sake of justice but even more for
the sake of humanity that the perpetrators of geleaa 1971 be brought to justice and duly
punished through a trial conducted in accordantle e process of law. Post- 2nd World War
Development of international law in general an@iinational criminal law in particular has
made laudable scope for prosecuting and punishmgulprits of war crimes, genocide, crimes
against humanity and crime against peace and atienal law. Domestic jurisdiction of states
in this respect has been widened by the recognaticuemiversal jurisdiction' whereas
international criminal law has been placed on &dobting by a clear definition of ‘crimes
under international law'. The 1973 Act of Banglddeskes a unique blending of these two
aspects and is, therefore, believed to be an mea¢ of legislation to try the committers of
heinous crime of 1971 without invoking any legitimaissent from any quarter in the
international community. An outward-looking tribumapreferred over an inward-looking
tribunal. International safeguards will help enscredible justice in the eyes of the international
community. This does not compromise the sovereighBangladesh. The sovereignty of
Bangladesh should not be seen as a tool for isolaind insulation from the international
scrutiny of the formation and operation of thednhbl. Rather, it must be used as a tool for
international participation and collaboration irsenng distributive justice to all stakeholders —
both the victims/relatives and their perpetratditeeaJustice dissipates the call for revenge,
because when the Court/Tribunal metes out to thgepmtor his just deserts, then victim's calls
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for retribution are met; by dint of dispensationjustice, victims are prepared to be reconciled
with the erstwhile tormentors, because they knaat tihe latter have now paid for their crimes.

A fully reliable record is established of atrocstigo that future generations can remember and be
made cognizant of what happened.
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