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I. INTRODUCTION:

1. Jacques Mungwarere is being prosecuted in Canada by the Public Prosecution Service

of Canada (hereinafter "PPSC") for genocide and crimes against humanity allegedly

committed in Kibuye prefecture, Rwanda, during the genocide in 1994.
1

2. On 17 August 20 11, the Defence for Mr. Mungwarere filed a motion for access to

material in the Ntakirutimana et al. case?

3.. On 1 March 2012, the Defence for Mr. Mungwarere filed another motion requesting

access to material identified in eleven other cases before this Tribunal
J

("I March

2012 Motion"). On 5 March 2012, the Defence for Mr. Mungwarere filed yet another

motion requesting access to material related to fabrication of evidence, witness

tampering and recantation in six cases before this Tribunal, as well as providing

notice under Rule 67(D)4 ("5 March 2012 Motion").

4. On 8 March 2012, the Office of the Prosecutor of the Tribunal ("Prosecution")

responded to the 1 March 2012 Motion;' and, on 14 March 2012, to the 5 March 2012

Motion," requesting that both motions be dismissed in their entirety.

5. On 14 March 2012, the President of the Tribunal, Judge Vagn Joensen, designated

himself to adjudicate the motions of 17 August 2011 and of I and 5 March 2012 with

regards to the requests in the Kayishema et al.. Bagilishema, Muhimana, Ndimbati,

Sikubwabo, Niyitegeka, Musema, Munyakazi, Ntakirutimana et al., Nchamihigo, and

I See So majeste la reine et Jacques Mungwarere, acte d'accusation, dated 12 May 2010, filed I June 2010

("Indictment").
2 Prosecutor v. Ntakirutimana et 01., Case Nos. ICTR-96-1O/17, Mungwarere Motion for Access to

Materials, 17 August 2011
3 Prosecutor v. Kayishema et al., Bagilishema, Muhimana, Ndimbati, Sikubwabo, Niyitegeka, Musema,
Munyakazi. Karemera et al., Nchamihigo and Ndindabahizi, Case Nos. ICTR-95-1, ICTR-95-1 A, ICTR­
95-IB, ICTR-95-lD, ICTR-96-14, ICTR-96-13, ICTR-97-36A, ICTR-98-44, ICTR-01-63, ICTR-01-71,
Jacques Mungwarere's Urgent Motion for Access to Material, 1 March 2012.
4 Prosecutor v. Niyitegeka, Ntakirutimana et al., Nyiramasuhuko et al., Bizimungu et al., Ndindiliyimana et
ol, and Ndindabahizi, Case "los. ICTR-96-14, ICTR-96-10/17, ICTR-98-42, ICTR-99-50, ICTR-00-56,
ICTR-Ol-71, Jacques Mungwarere's Second Urgent Motion for Access to Material and Notice Under Rule

67(D), 5 March 2012.
5 Kayishema et al. and 10 other cases, Prosecutor's Response to Jacques Mungwarere's Urgent Motion for

Access to Material, 8 March 2012.
6 Niyitegeka and 5 other cases, Prosecutor's Response to Jacques Mungwarere's Second Urgent Motion for
Access to Material an Notice Under Rule 67 (D), 14 March 2012.



Ndindabahizi cases and ordered Counsel for Mr. Mungwarere to file his requests in

relation to the Karemera et al., Nyiramasuhuko et aI., Bizimungu et al., and

Ndindiliyimana et al. cases before the relevant Appeals Chambers.'

6. On 20 March 2012, the Defence for Mr. Mungwarere replied to the Prosecution

Responses of 8 and 14 March 2012 in a single reply, providing extensive further

details on the material sought in the 1 March 2012 Motion, and their nexus to his own

case at Annex 1 of that Reply, 8 For convenience, the Reply and its Annex 1 are

reproduced here at Annex A of the present Motion,

7. On 28 May 2012, the President of the Tribunal, Judge Vagn Joensen, sitting pursuant

to Rule 75 (A), rendered its Decision on Mr. Mungwarere's Motions ("Impugned

Decision")."

8, The Defence for Mr. Mungwarere hereby applies for reconsideration of the Impugned

Decision.

II. APPLICABLE LAW

9, A Trial Chamber may exercise its discretion to reconsider a decision when one of the

following criteria has been met: (i) a new fact has been discovered that was not

known to the Chamber at the time it made its original Decision; (ii) there has been a

material change in circumstance since it made its original Decision; or (iii) there is

reason to believe that its original Decision was erroneous or constituted an abuse of

power on the part of the Chamber, resulting in an injustice, The party seeking

7 Prosecutor v. Ntakirutimana et al., Kayishema et al., Bagilishema, Muhimana, Ndimbati, Sikubwabo,
Niyitegeka, Musema, Munyakazi, Karemera et al., Nchamihigo, Nyiramasuhuko et al., Bizimungu et al.,
Ndindiliyimana et at. and Ndindabahizi, Case Nos, ICTR-95-1, ICTR-95-1A, lCTR-95-1B, ICTR-95-lD,
ICTR-96-14, ICTR-96-13, ICTR-96-1 0117, lCTR-97-36A, lCTR-98-42, ICTR-98-44, lCTR-99-50, ICTR­
00-56, ICTR-01-63 and lCTR-OI-71, Designation of a Judge to Consider Jacques Mungwarere's Motions
for Access to Material and Notice Under Rule 67 (D), 14 March 2012, ("Designation Order")
8 Prosecutor v. Ntakirutimana et al., Kayishema et al., Bagilishemu. Muhimana, Ndimbati, Sikubwabo,
Niyitegeka, Musema, Munyakazi, Nchamihigo and Ndindabahizi, Case Nos, ICTR-95-1, ICTR-95-IA,
ICTR-95-1B, ICTR-95-lD, ICTR-96-14, ICTR-96-13, ICTR-96-10/17, ICTR-97-36A, ICTR-01-63 and
lCTR-01-71, Reply to the Prosecutor's Responses to Jacques Mungwarere's First and Second Urgent
Motions for Access to Material and Notice Under Rule 67 (D), 20 March 2012, ("Reply")
9 Prosecutor v. Ntakirutimana et al. and 10 other cases, Decision in Relation to Jacques Mungwarere's
Motions for Access to Materials and Notice Under Rule 67 (D), 28 May 2012
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reconsideration bears the burden of demonstrating the existence of the enumerated

circumstances. 10

10. The criteria for reconsideration are not cumulative and only one of the factors need to

be satisfied to trigger the reconsideration of a previous decision.
1

1

11. The Chamber has the authority to reconsider its decisions if satisfied that the

underlying factual premise has changed substantially in a way that alters the original

l'outcome. -

12. Reconsideration was warranted where the Chamber did not consider the defence reply

brief since it did not receive it from the Registry. 13

13. The Trial Chamber granted reconsideration where the defence provided further

information after the original decision. 14

14. The President has the same power of reconsideration as a Trial Chamber. 15

III. SUBMISSIONS

15. The Impugned Decision should be reconsidered on the grounds that (i) it does not

take into consideration Mr. Mungwarere's Reply of 20 March 2012 and the extensive

further details provided on the material sought, (ii) it does not address any of Mr.

Mungwarere's submissions regarding the material sought from the Munyakazi case,

10 Prosecutor v. Nizeyimana, Case No. ICTR-OO-55-T, Decision on Extremely Urgent motion for
Reconsideration of the Trial Chamber 18 April 2011 Decision on Defence Motion for a Hearing by Video­
Link of witness BEJO1 and Cooperation Pursuant to Article 28 of the Statute, 6 June 2011, para. 17.
11 Prosecutor v Zigiranyirazo, Case No. ICTR-2001-73-T, Decision on the Urgent and Confidential
Defence Motion Requesting Reconsideration of the 1 March 2007 Ruling Refusing a Subpoena for the
Witness JPFR3, 20 March 2007, para. 3.
12 Prosecutor v Bagosora et ai, No. ICTR-98-41-T, Decision on Maitre Paul Skolnik's Application for
Reconsideration of the Chamber's Decision to Instruct the Registrar to Assign him as Lead Counsel, 25
March 2005, para. 17.
13 Niyitegeka v Prosecutor, No. ICTR-96-14-R, Decision on Motion for Reconsideration of Fifth Review
Decision, 25 March 2010, para. 5,
14 Prosecutor v Nyiramasuhuko et al, No. ICTR-98A2-T, Decision on Pauline Nyiramasuhuko's Ex-Parte
Extremely Urgent Motion for Reconsideration of Trial Chamber II's Decision on Nyiramasuhuko's
Strictly ConfidentialEx-Parte Under Seal Motion for Additional Protective Measures for Defence \Vitness
WBNM Dated 17 June 2005, 4 July 2005.
15 Prosecutor v Rutaganira, No. ICTR-95-1C-R73, Decision on the Motion for Reconsideration of the
Denial of Early Release, 13 February 2008, para. 4
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and (iii) misinterpreted its Notice under Rule 67 (D) and is therefore erroneous,

resulting in an injustice. Alternatively, the additional information provided constirute

a material change in circumstance which alters the facrual premise of the decision.

(i) First ground

16. It appears obvious from the reading of the Impugned Decision that it does not take

into account Mr. Mungwarere's Reply and the extensive further details provided

concerning the material sought at its Annex 1.

17. Indeed, no reference is made to the Reply throughout the entire decision.

Furthermore, the Impugned Decision states that: "Mungwarere has not provided the

required identification of the witnesses or exhibits concerned apart from Witness

GGV who testified in the Ndindabahizi case"," which clearly indicates that only the

information provided in the I March 2012 Motion concerning the material sought was

considered in rendering the decision.

18, Therefore, it is submitted that, as Mr. Mungwarere did provide the required

identification of the material sought, the Impugned Decision is erroneous, resulting in

an injustice that warrants reconsideration.

19. Furthermore, had the Impugned Decision taken into account the information provided

in Mr. Mungwarere's Reply in applying the legal standard set out by the Impugned

Decision at its paragraph 15, the outcome of the decision would have certainly been

different. Therefore, the bringing of the extensive further details provided to the

attention of the Chamber herein also constitute a material change in circumstance,

which warrants reconsideration.

(ii) Second Ground

20. The Impugned Decision fails to address Mr. Mungwarere's submissions regarding the

material sought from the Munyakazi case made in the 1 March 2012 Motion.

16 Impugned Decision, para. 26
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21. Therefore, it is submitted that, as the Impugned Decision does not rule on Mr.

Mungwarere's request to access the identified material from these proceedings, it is

erroneous resulting in an injustice that warrants reconsideration.

(iii) Third Ground

22. Mr. Mungwarere's Notice under Rule 67 (D) concerns "material which may be

discloseable to other accused or convicted persons before this Tribunal [that] is

currentlv held by the PPSC and the Defence in the Mungwarere case"]'

23. As can be seen from paragraph 35 of the Impugned Decision where it states that the

objet of Mr. Mungwarere's Notice is "for OTP to provide the Canadian Prosecution

on a continuous basis with material relevant to the Canadian Prosecution", Mr.

Mungwarere's submissions on this important issue have obviously been

misinterpreted, ignored or misunderstood.

24. While the Impugned Decision considers" that the Rule in question should not apply

mutatis mutandis to parties outside the Tribunal?", the OTP, which is aware of the

existence of this material, is a party of this Tribunal to which Rule 67 (D) applies.

25. Therefore, it is submitted that the Impugned Decision is erroneous, resulting in an

injustice which warrants reconsideration,

IV. CONCLUSION:

26. For the aforementioned reasons, the Defence for Mr. Mungwarere prays the President

of the Tribunal to reconsider its 28 May Decision in Relation to Jacques

Mungwarere's Motions for Access to Materials and Notice Under Rule 67 (D).

17 5 March 2012 Motion (Third Motion), para, 48
18 Impugned Decision, para. 36
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FOR ALL THE ABOVE REASONS, MAY IT PLEASE THE HONOURABLE

PRESIDENT OF THE TRIBl"NAL TO:

RECONSIDER For the aforementioned reasons, the Defence for Mr. Mungwarere prays

the President of the Tribunal to reconsider its 28 May Decision in Relation to Jacques

Mungwarere's Motions for Access to Materials and Notice Under Rule 67 (D);

and

ORDER the disclosure ofthe requested Material to the Defence of Jacques Mungwarere.

7 June 2012

Me. Philippe Larochelle
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I. INTRODUCTION:

I. On 17 August 2011, Jacques Mungwarere filed a motion for access to material in the

Ntakirutimana et aJ. case.'

2. On I March 2012, Mr. Mungwarere filed another motion requesting access to

material identified in eleven ather cases before this Tribunal.' ("1 March 2012

Motion"). On 5 March 2012, Mr. Mungwarere filed yet another motion requesting

access to material related to fabrication of evidence, witness tampering and

recantation in six cases before this Tribunal, as well as providing notice under Rule

67(D)' ("5 March 2012 Motion").

3. On 8 March 2012, the Office of the Prosecutor of the Tribunal ("Prosecution'')

responded to the 1 March 2012 Motion,' and, on 14 March 2012, to the 5 March 2012

Motion,' requesting that both motions be dismissed in their entirety.

4. On 14 March 2012, the President of the Tribunal, Judge Vagn Joensen, designated

himself to adjudicate the motions of 17 August 20II and of I and 5 March 2012 with

regards to the requests in the Kaytshema et 011., Bagilishema, Muhimana. Ndimbati,

Sikubwabo, Niyitegeka, Musema, Munyakazi, Ntakirutimana er al., Nchamihigo, and

Ndindabahizi cases and ordered Counsel for Mr. Mungwarere to file his requests in

relation to the Karemera et OIl.. Nyiramasuhuka et 011., Bizimungu et al., and

Ndindiliyimana et OIl. cases before the relevant Appeals Chambers."

I Prosecutor v. Ntakimtimana et at., Case Nos. lCTR..96~IO/I7, Mungwarere Motion for Access to
Materials, 17 August 2011
2 Prosecutor v. Kayishema et al., Bagilishema, Muhimana. Ndtmbatt. SikufJwaho. Niyitegeka, Musema,
Murtya);azi, Karemera et at.. Nchamihigo and Ndindobahizi, Case Nos. ICTR~9:5.·1, IC1'R-95~lA~ JCTR~

95-IB, ICTR-95-1D. ICTR.96-14. lCTR-96-i3, ICTR-97-36A, ICTR-98-44, ICTR-0l-{i3, ICTR·OI-71,
Jacques Mungwarere's Urgent Motiort for Access to Material. 29 February 20t2.
3 Prose-cutor v, Niyitegeka, Ntakfruttmanaet ai, Nyiramaruhukoet at., Bizimunguet ai., Ndindiliyimana er
.1.. and Ndindabahizl, Case Nos. ICTR-96-14, ICTR-96-IO/17, ICTR-98'42_ ICTR-99-50, ICTR-oo-56.
ICTR~Ol~71. Jacques Mungwarere's Second Urgent Motion for Acceas to Material and Notice Under Rule
67(D), 5 March 2012,
.. Kayishema et at. and 16 ouer cases, Prosecutor's Response to Jacques Mungwarere's Urgent Motion for
Access to Material, 8 March 2012. ("Prosecutor's First Response")
S Ntyitegeka and 5 other cases, Prosecutor's Response to Jacques Mungwarere's Second Urgent Motion fOT

Access to Material an Notice Under Rule 67 (D), 14 March 2012. ("Prosecutor's Second Response")
fj Prosecutor v. Ntakiruttmana et al., Kaytshema sf al., Bagtlishema, Muhimana, Ndimbati, Slkubwabo,
Nlyitegeka. Musema, Munyakazi, Karemera er al.. Nchamil1lgo. Nyimmasuhuko et at., Biumungu et at.,

1
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5. Considering that Mr. Mungwarere's I and 5 March 2012 Motions have now been

joined through the Designation Order of the President of the Tribunal, and that the

grounds relied upon by the Prosecution in opposing these motions in both his First

and Second Responses are largely similar, Mr. Mungwarere hereby replies to the

Prosecution First and Second Responses.

n. PREUMINARY MATTER

6. As a preliminary matter, Mr. Mungwarere acknowledges that, since the Karemera et

al., Nyiramasuhuko et al., Bizlmungu et al., and NdindiliyimantJ et al. cases are

currently pending before the Appeals Chamber, he must therefore file his requests in

relation to these cases before the relevant Appeals Chambers, which he shall do

forthwith. He apologizes for any inconvenience that his incorrect tiling of these

requests before the President of the Tribunal may have caused.

III. SUBMISSIONS

7. In both his First and Second Responses, the Prosecution opposes the I and 5 March

2012 Motions on three common grounds, which Mr. Mungwarere will address in

turn.

(1) First Ground

8. First. the Prosecution alleges that: "the law and jurisprudence of the Tribunal do not

generally envisage cooperation between the Tribunal and an accused in another

jurisdiction in an individual capacity." More specifieally, the Prosecution argues that

Mr. Mungwarere places undue reliance on the Simba Decision.'

9. Regarding the Prosecution argument that this Decision predates Prosecutor's

Regulation No 1 of 2008 promulgated on 17 November 2008 which regulates

Ndlndiliyimana et al. and Ndimlabahizi, Case Nos. lCTR.95_1,lCTR.95.IA,lCTR.95·1B. ICTR-95-ID.
ICTR-96-14, lCTR-96-13, ICTR-96-10117, ICTR-97-36A, ICTR_98-42, ICTR-98-44, ICTR-99·50, ICTR­
00.56, (CTR-OJ-53 and ICTR~Ol.71. Designation of e Judge to Consider Jacques Mungwarere's Motions
for Access to Materia! and Notice Under Rule 67 (0), 14 March 2012. ~'DesignatiOll Order")
7 Prosecution First Response, para. 3: prosecution Second Response, para. 3
II; pmsecuticn Fjrst Response, para. 5; prosecution SecondResponse, para. 6

2



requests for assistance by national authorities, with respect, it is submitted that this

argument is without merit. Neither Mr. Mungwarere nor the Tribunal's Chambers are

bound by internal Prosecution Regulation.

10. That the Prosecutor's Regulations do not specificaUy address the question of

cooperation with a private individual being prosecuted before a national jurisdiction

does not deprive this Tribunal of the discretion to hear such a Request in the interests

of justice. It is not to the Prosecution to establish who IDllY or may not have standing

before this Tribunal, and especially not by way of internal Prosecution regulations.

11.It has not been infrequent for this Tribunal to enlarge the scope of its own rules by

applying them by analogy, and this is a case in which, it is submitted, that applyiog

the Tribunal's policy of cooperation with State organs, such as the court or the

prosecutor of a foreign state, should be applied by analogy to cooperation with an

individual being prosecuted and tried by those very State organs. To do otherwise

would be to fly in the face of the fundamental principles of justice, in particular, the

principle long upheld at this Tribunal of equality of arms before the law.

(2) Second Ground

12. Second, the Prosecution alleges that the I and 5 March 2012 Motions are fatally

defective as they lack specificity and provide insufficient forensic justification."

J3. With respect, it is submitted that this argument is also misguided. According to the

relevant jurisprudence, when a party to other proceedings requests access to

confidential material from another case, such material must be identified or described

by its general na~ and a "legitimate forensic purpose" for accessing it must be

demonstrated.
10

9 Prosecution First Response. para. 3; Prosecution Second Response, para,3
io Prosecutor v. Rutaganda, Case No. lCTR~96":3'"R, Decision on Ruteganda's Appeal Concerning Access
to Confidential Materials in the Karemera et al. case (AC), 10 July 2009, para. 28; see a/so Prosecutor v.
Karemera et ot.; Case No. ICTR-98-44-T, Decision on Callixte Nzabpnimana's Motion for Access. to

Exhibit DNZ-46I, 23 August 201O.para. 6.

3
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14. Mr. Mungwarere submits that by identifying the relevant paragraphs in the

Indictments and Trial Judgments of the related cases, he has sufficiently described the

material for which he requests access and indicated the nature of the nexus with his

own case.

15. Nevertheless, for greater clarity and precision, Mr. Mungwarere herein provides

extensive further details on the material sought in the 1 Match 2012 Motion, and their

nexus to his own case at Annex I of the present Reply, as requested by the

Prosecution. I
1

16. The bottom line is simply that Mr. Mungwarere needs to know the identities of the

witnesses mentioned in the various paragraphs ofjudgements and indictments cited in

OUT motions and annexes, and needs to have access to their unredacted statements,

and unredacted confidential testimony, in order to adequately prepare his own

defence. Had he been charged before this Tribunal, he would have had access to such

names and statements long ago as a matter of course. Had the prosecutor in a national

jurisdiction thought such material would assist the prosecution of an individual

arrested there, that Prosecutor would have had it long ago. It is contrary to the spirit

of international cooperation, and the fundamental principles of justice and fairness,

that an accused should he deprived of such essential material for the preparation of

his own defence by virtue of the geography of his arrest.

(3) Third Ground

17. Third, the Prosecution alleges that Mr. Mungwarere "has not demonstrated that the

protected witnesses subject of his motion have consented to the variation of protective

measures or disclosure of there statements andtestimony."l2

18. As has been argued in OUT motions, it is SUbmitted that this step is unnecessary under

the rules in as much as Mr. Mungwarere does not intend to make this information

public, nor reveal the identities of these witnesses, having pledged to respect all

LI Prosecution First Response, para. 7
12 prosecution FirstResponse, para. 3;; Prosecution SecondResponse,para. 3

4
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protection orders in place. Mr. Muagwarere notes, as well, that he has already been

disclosed some confidential material that has originated at the lCIR and been

transmitted. to him by the Public Prosecution Service of Canada, and he is not aware

of any variations in the protective orders having been requested or required for such

disclosure to have taken place.

19. The Prosecution has furthermore argued that disclosure is made, as a general rule,"to

national prosecution or judicial authorities that assume the Obligation and have the

institutional capacity to ensure compliance with the Tribunal's orders with respect to

witness protection.':" Presumably, the corollary of that is that the protective measures

are unenforceable on a private individual in a national jurisdiction since that

individual does not fall under the jurisdiction of the Tribunal. It might be argued thai

the State prosecution and judicial authorities do not fall under the jurisdiction of the

Tribunal either, however, it is conceded that the mechanisms of State may indeed

provide some measure of "institutional capacity to ensure compliance".

20. However, it must be remembered that individual accused does fall under the

jurisdiction of the State "judicial authorities" that the Prosecution envisages as having

institutional capacity to ensure compliance with the protective measures. It is

therefore suggested that if this Tribunal considers it to be an issue that the applicant

does not fall under its jurisdiction, and thus the Tribunal cannot enforce compliance

with the protective measures, that it is open to this Tribunal to order disclosure

subject to an order of the Ontario Superior Court that the applicant comply with all

protective measures in place regarding this material.

21. Should this Tribunal issue such a conditional order for disclosure, the Applicant

undertakes to seek an order of the Superior Court of Ontario obliging him to comply

with the protective orders in place, and will only be able to receive any such material

as this Tribunal may order to be disclosed to him after such an order has been issued

and transmitted to the Tribunal.

13prosecutiqn Second Response, para. 4
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(4) Notice Under Rule 67 (D)

22. The Prosecution alleges that Mr. Mungwarere's submissions regarding Rule 67 CD) is

misplaced and without merit since the [eTR disclosure regime is predicated upon

"possession" of disc losable material. I' With respect, the Prosecution argument

reflects a complete misunderstanding ofMr. Mungwarere's submissions with respect

to this matter. Mr. Mungwarere is in fact in possession of material which he believes

may fall within the purview of Rule 67(D) of the Rules, and believes that the Public

Proscution Service of Canada likely has possession of some such material as well,

and is seeking guidance of this Tribunal as to what, if anything, he should do about

that situation.

IV. CONCLUSION:

23. For the aforementioned reasons, the Defence for Mr. Mungwarere prays the President

of the Tribunal to reject the Prosecution objections to the disclosure sought by Mr.

Mungwarere.

14 Prosecution Second Response, para. 17

6



/S~G

~5)

FOR ALL THE ABOVE REASONS, MAY IT PLEASE THE HONOURABLE

PRESIDENT OF THE TRIBUNAL TO:

REJECT the Prosecution objectionto disclosure

and

ORDER the disclosureof the requested Material to the DefenceofJacques Mungwarere.

20 March 2011

\'\\ ~/.o-..J-\.,
~l-l"

Me. Philippe Larochelle Me. MarcNerenberg
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{a) Kayishema et al.

24. According to paragraphs 45-50 of their Indictment, 15 Mr. Kayishema and Mr.

Ruzindana were charged with several counts related to their alleged invoIvement in

the massacres in the Bisesero area.

25. During trial, many witnesses testified about these events, and in particular on the

attacks at Muyira Hill in May 1994, as can be seen from paragraphs 405-472 of the

Trial Judgment in this case.'· Paragraph 411 of the Trial Judgment states more

specifically that there is sufficient evidence before the Trial Chamber to show that

attacks occurred at approximately twelve sites in the Bisesero area. According to

paragraphs 564-571 of the Trial Judgment, Mr. Kayisbema and Mr. Ruzindana were

found guilty of participating in these events.

26. In greater particulars, paragraph 415 of the Trial Judgment refers to the testimony of

witnesses PP, 00, II, JJ, NN, HH, UU, FF and KK who were present during the

attacks that occurred at Muyira Hill in May 1994, identifying Mr. Kayishema and Mr.

Ruzindana. Paragraphs 416-427 of the Trial Judgment further refer to the detailed

descriptions of these attacks made by these witnesses. Paragraph 425 also mentions

further evidence regarding these attacks and the involvement of Mr. Kayisherna and

Mr. Ruzindana in those, including by witnesses Z and AA.

27, Moreover, paragraphs 428-472 refer to the testimony of witnesses PP, 00, CC, W,

HH, U, DD, MM, RR, II, EE, Z and KK in which they describe further attacks in

Biseseroarea

l' Kayishema et al., First Amended Indictment, 11 Apd11997, Counts 19'tQ24
re Kaytshema er a!', Trial Judgement,21 Mal 1999
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(b) BagilUhema

28, According to paragraphs 4.29-4.31 of his Indictment," Mr. Bagilishema was charged

with several counts reiated to his alleged involvement in the events in Kibuye

pre/eClUTe, particularly attacks in the Bisesero area.

29, During trial, witnesses testified about attacks in the Bisesero area, as can be seen from

paragraphs 792-813 of the Trial Judgment in this case. IS In greater particulars, these

paragraphs refer to the testimony of witnesses H, A, 0, Z, AB, BE and AC relating to

these attacks.

30. Paragraph 804 of the Trial Judgment also refers to paragraphs 405-472 of the

Kayishema et aL Trial Judgment andparagraphs 362-497 and 649"796 of the Musema

Trial Judgment concerning further evidence presented in these trial. on the events in

the Bisesero area.

(c) Muhimana

3L According to paragraphs 5(c), (d), 6(c), (d), 7(c), (d) of his lndictment." Mr.

Muhimana was charged with several counts related 10 his alleged involvement in

events at Mugonero Complex, including the attack of 16 April 1994, as well as events

in the Bisesero area, including the attacks at Muyira Hill in May 1994,

32. During trial, many witnesses testified about these events, as can be seen from

paragraphs 210-306 and 324-375 of the Trial Judgment in this case," for which Mr.

Muhimanawas found guilty.

17 Bagilishema, Amended Indictment. 17 September 1999
IS Bogitishema, Trial Judgement, 7 June2001
J'9 Muhirnana, RevisedAmended Indictment, 29 July 2004
2tI Muhimana, TrialJudgement, 21 ~y 1999

10



1'<6;::;"2­
-/819"'

33. In greater particulars, paragraphs 21Q..225 of the Trial Judgment refer to the

testimony of Prosecution witness 81 and Defence witnesses TQ28, TQ7, ARl and

TQ8 concerning the abduction and rape of Josiana, Mariana Gafurafura and Martha

Gafurafura between 14 and 16 April 1994, who had sought refuge at Mugonero

Complex, as alleged at paragraph 6 (c) of'the Indictment Based on this evidence, the

Trial Chamber found, at paragraphs 223'225 of the Trial Judgment, that Muhimana,

Sikubwabo and Gisambo abducted these victims from Mugonero Complex.

34. According to the statements of Crown witnesses, these victims are now alleged to

have been raped by the Applicant during the same time period they were found to

have been apparently absent from the scene in the Muhimana case.

35. Furthermore, paragraphs 226-260 of the Trial Judgment refer to the testimony of

Prosecution witnesses 8G, BI, AT, AU, BH and BJ and Defence witnesses 01, ARl,

TQ28, DS and DK about the attack of 16 April Ig94 at Mugonero Complex, as

alleged at paragraphs 5 (e), of the Indictment. Based on this evidence, the Trial

Chamber found, at paragraphs 246,260, that Mr. Muhimana participated in the attack

in the presence of Clement Kayishema, Obed Ruzindana, Charles Sikubwabo,

Elizaphan Ntakirutimana and Gerard Ntakirutimana, along with civilians,

Interahamwes and gendarmes.

36. Moreover, paragraphs 26 I-306 of the Trial Judgement refer to the testimony of

Prosecution witnesses AT, BH, BJ and AU and Defence witnesses TQ28, TQ7, ARI

and AH7 concerning specific murders and rapes committed during the attack of 16

April 1994 at Mugonero Complex, as alleged at paragraphs 6 (c) and 7 (c) of the

Indictment. Of particular interest is paragraphs 261"277 of the Trial Judgment, where,

11



based on witness AT's evidence, the Trial Chamber found that Mr. Muhimana

participated, along with two soldiers, in the rape and murder of Amos Karera's

daughters at Mugonero Hospital. According to the statements of Crown witnesses,

what appears to be one of these victims is now alleged to have been raped by the

Applicant during the same time period.

37. Concerning the attacks in the Bisesero area, in particular the attacks at Muyira Hill in

May 1994, as alleged at paragraphs 5 (d), 6 (d) and 7 (d) of the Indictment,

paragraphs 324-375 of the Trial Judgment refer to the testimonies of Prosecution

witnesses BI, AP, AW, W, BH, BU and Defence witnesses NM6, AH8, DK, DL, DF,

DY, DD who provided a detailed description of theses events, for which Mr.

Muhimana was found guilty.

(d) NdimbaJi and (0) Sikub_bo

38. According to paragraphs 55·60 of their Indictment, Mr. Ndimbati and Mr. Sikubwabo

are also charged with several counts related to their alleged involvement in the

massacres in the Bisesero area, along with Mr. Kayishema, Mr. Ruzindana and Mr.

Muhimana.21 Mr. Ndirnbati and Mr. Sikubwabo are still at large. Nevertheless the

Applicant is seeking the supporting material for the charges against them.

(g) Niyittlgoka

21 Prosecutor v. Kayishema. Bogiiishema, Sikubwabo. Ndimbati, RUUlganira, Muhimana. Ryand/kayo and
Ruzindana, First Amended Indictment, 29 Apri119%. Counts 20 to 25
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39. According to paragraphs 6.54-6.58 of his Indictment,22 Mr. Niyitegeka was also

charged with several counts related to his alleged involvement in the events in Kibuye

prefecture, particularly the attacks in the Bisesero area

40. During trial, many witnesses testified about these events, as can be seen from

paragraphs 84-232, 235-238, 258-272, 288-312 of the Trial Judgment in this case,"

for which Mr. Niyitegeka was found guilty.

41. In greater particulars, paragraphs 84-215, 235-238, 256-272, 288-289, 292-302 of the

Trial Judgment refer to the testimony of Prosecution witnesses GGD, HR, GGY,

GGM, OAF, GGH, GGR, GGV and GHA, and Defence witnesses TEN-IO, TEN-8,

TEN-16, TEN-22, TEN-9, TEN-23 concerning several attacks in the Bisesero area,

including the attacks on Muyira Hill in May 1994. Of particular interest are

paragraphs 208-215 and 269-272 of the Trial Judgment, where, based on GGV's

evidence, the Trial Chamber found that Mr. Niyitegeka participated in an attack at

Kiziba on 18 June 1994, killing a victim there who is now alleged to have been killed

by the Applicant, according to the statements of Crown witnesses.

42. Also of interest is paragraph 127 of the Trial Judgment where reference is made to

Exhibit DIS, the Preliminary Report ldennfying the Sites ofGenoctde and Massacres

in April - July 1994 in Rwanda. a publication of the Ministry of Higher Education,

and Scientific and Cultural Research (COmmission for the Rwandan Genocide and

Massacre Memorial), identifying a list of people responsible for the massacres in

Kibuye prefecture.

22Niyitegeka, Amended Indictment, 25 November 2002
II Ntyitegeka, Trial Judgement, 16 May 2003
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43. Furthermore, paragraphs 215-232 of the Trial Judgment refer to the testimony of

witnesses GGV, KJ and TEN-IO about meetings held at Kibuye prefectural office in

June 1994, at which, according to the statements made by some of the Crown

witnesses, the Applicant allegedly attended.

44. Moreover, paragraphs 290-291 of the Trial Judgment refer the testimony of witness

GGM about an attack in Gitwe, and paragraphs 303-312 to the testimony of witness

GOO about an attack at Kazirandimwe, allegations similar to those made by some of

the Crown witnesses against the Applicant.

(h) .~us"ma

45. According to paragraphs 4.4-4.11 of his Indictment," Mr. Musema was also charged

with several counts related to his alleged involvement in the events in Kibuye

prefecture, particularly attacks in the Bisesero area.

46. During trial, many witnesses testified about these events, as can be seen from

paragraphs 362-497 and 830-862 of the Trial Judgment in this case." In greater

particulars, these paragraphs refer to the testimony ofwitnesses BB, M, K, F, G, N, P,

R, T, Z, AC, D, H, S, AB, E and J in which they describe several attacks in the

Bisesero area, including the attacks at Muyira Hill in May 1994, and specific rapes

and murders that occurred in the course of these attacks and to which Mr. Musema

participated.

(i) Munya/lazi

24Musema, Amended Indictment, 6 May 1999
2~ Musema., TrialJudgement, 27 January 2000
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47. According to paragraphs 7.6 and 8.5 of his Indictment, Mr. Munyakazi was also

charged with several counts related to hi's alleged involvement in the events in Kibuye

prefecture, particularly attacks in the Bisesero area." However, no evidence was

presented at trial regarding these events. Nevertheless the Applicant is seeking the

supporting material for the charges against him.

(k) Nchamihigo

48. According to paragraph 37 of his Indictment,27 Mr. Nchamihigo was also accused of

participating in attacks in the Bisesero area. along with Mr. Munyakazi and others.

49. During trial, as can be seen from paragraphs 234 and 319-325 of the Trial Judgment

in this case, 28 witnesses BRF, LDB, RJN testified abont these events, providing

detailed descriptions.

(I) Ndindabahki

50. According to paragraphs 3, 15-18 and 2()"24 of his Indictment," Mr. Ndindabahizi

was also charged with several counts related to his alleged involvement in the events

in Kibuye prefecture, particularly attacks in the Bisesero area.

5J. During trial, witness COY testified about these events, particularly attacks at Muyira

and Gitwa, as can be seen from paragraph 122 of the Trial Judgment in this case.
30

2~Munyakozi, Amended Indictment, 29 November 2002
;:7Nchamihigo, Second Revised Amended Indictment, 11 December 2006
" Nehamlhigo, Trial Judgement, 12 Noveber 2008
'9Ndindabaliiz i, Amended Indictment, 8 July 2003
"Ndindahalli.i, Trial Judgement, 15 July 2004
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