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DISSENTING JUD1MENT OF THE MI;UJ3ER ?nOM FRANCE 

OF THE 

INTZP.~UiTIONAL !IILITARY TRIBUHAL FOR THE FAR EAST 

Thou ·h dissent in· fro:1 the :1ajor:l t7r both on 
questions of l aw and of fact , I did not at first 
intend to keep on record r:··./ disa ·ree:·1ent in the for:-:1 
of a dissentin. · jud ·:-JE:mt . . I was under· the inpression 
that the najority decision woul d be pronounced in 
the nane of the najority so as to exclude the possi
bility of any fina l silence on ~y part bein;· n is
understood as ny concurrence in that decision. The 
~ajority , however , ulti~ate ly dec ided to announce its 
decision sinpl y i n the nane of tho Tr~bQnal . In these 
cireunstances , in fairness to t he Accus0d , I consider 
it to ~e my duty br i efl y to ;- i vc expr ess ion to ny own 
view of the questions of fact and of law involved in 
this case insofar as this v i ew differs froM that of the 
najority. 

Constitutionality of the Cpoation 
of the Tr ibQDa l 

It is to a superior authority r eeor·nized as such 
by all the parties concerned or nost of them that 
bclon'·s the ri ·ht of settlin1 • differc::1cos amon,:- parties . 
The acceptance of this principl e within each nation is 
sufficient proof of its confornity to natural and 
U'1ivorsal law , respect of v;hich indeed suppli es tho 
very foundation of law and civil socL:ty. A Universal 
authority v1ould bo tho ono competent to create tribunals 
to judco individuals accused of crir.1cs az·ainst universal 
order . But for want of an orcn nism ondov10d with such 
universal authority , he who possessed of actua l power 
and mora l authority sufficient to assume that duty can 
sot up tho necessary tribunals for tho trial of per sons 
suspected of acts supposed to bo in criMinal infrin~c 
ment of natural and international law. For this 
pur·poso he can r ive tho rules of procedure for secur
in( the appearance of the Accused before the Tr ibuna l 



for the jud,smcnt of the Accused r:s also for execution of 
the judr,ment . 

The crimes cormnittod aGainst tho peoples of a 
particul'1r nation arc also crim<.:s commit·:;ud acains t 
mcmb·:rs of the u1iversa1 comr.mnity. Thus , the de facto 
author·ity v1hich c an or[;'.lnizc tho trial of crincs acainst 
p.:)acc and ae::;ainst humanity can , if it fL'lds it :opportune , 
prose cute for crimes aca i nst p e oples of particul a r nations 
a ls o alone .. ,i th them. Tho lan to be applied in such case • 
hov1r:vc r , ulll not then be of a particular nat ion , tho 
victor or tho dofonte d , but that of all nations . 

The authority v·hich assumed t:~o duty of sottinr: up 
thJ necessary tribunal for the trinl of persons accused 
of crim. ... s £t[" 11nst universa l 12v1 •:1ould find its e lf dis 
qualified if , by doi n.c thls , it deliberately refused to 
crant to the i~ccuscd tho maximum r,uarn.ntco possible for a 
fair judo:t'"'nt ~ The best proof of its r,ood- v!ill on this 
point •:Jill b e to f_~r ".n t to the Defcndn.nts at l oast as 
much ru'J.r :l.nt ce as it 'iOuld c r".nt to h is ovm nationa l s for 
th:: judt_'m,nt of crimr .. s rJhich th~y cor.unit aco.inst internal 
order . · 

1.ttributinc to criminal activities the wars which 
plnycd hnvoc in th\, F'ar East durinc the.: period 
conclud ed by th~..~ surr~ndcr of 2 S{.ptcm.bcr 1945 , the Allied 
Nations ucrc , ~s a c onscqucnce of tho at ove - mentioncd 
principl. s , . pc.ri'~.ctl:,r qualified to create the International 
Milit~ry Tribun~l for the Far E~st • . The dispositions of 
tho Ch'1rter npprov._.d nnd promulcatcd on 19 Jl.nuary 1946 
in t::t .ir na!l~J by th¥ Suprc..r.1c Comr:1andcr f'or the ;.lliod 
Po·ae:rs sup- rabundnntly nanifcst their des ir e.. to assure tho 
De f endants tho nn.ximum .:.:;un:r11.ntcus pos s iblo . If 1 t is true 
that a f )\7 of thos-: c u arr.tnt ces considered indispensable 
by th~... conscicnc.; 'lnd universnl r r;ason , :J.rc not expr essly 
c r ·l.nt ··d by thn. Cl:.'l.rtcr , it is no J.css trur: th'lt they arc 
not :rc.fus,,d th ,p1 ~nd that the :.1.uthoriza ti on Ci v on to the 
TribUTll by f.rticlc· VII of the Chc.rto r to draft and amend 
rul· .. s of proc"Jdure consistunt vJith the fu."ldamontal pro
visions of this Ch~rtor is cquivalrn t at l eas t in this 
r c:sp,., ct to tho clirc:ct F;r'1nt of t:b cse cuarn.ntces . 

Th..:: fact thn. t th) authors of th e; Chart e;r ·;1erc 
pr0cis\ l'? th(, victors 'l.nd that only the cov~..-rnmcm t 

l c '1dr>Y'S of the d .... rc.·:t t(;d n'l tion could be pros C'cut cd c aul d 
not b; t·d-::L-n into considcrn.tion ~ ithcr . It is sufficient 
proof of the ;~ood -·;rill of the l.llics th':tt instead of 
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punishinG the De f endants \'Ii thout ::my trinl of any kind. 
they turned them over to a Tribun1.l fr ee to 'lcquit them. 
Moreover , th ; po li tical non- orr,nnization of the wor ld is 
to b e b l amed for the fact that a decision prior to tho 
trinl--tho one oxcludinr, tho eventua l proclamation of the 
r esponsibility of tho conquerors- - vias r onchod by tho 
victorious nations both judges and partakers in this 
dec i s i on . Inaction on tho pnrt of t he victor nations 
would hnvc deprived tho uor ld of n verdict , the necessity 
of \thich was universally f e lt. 

In the li f~ht of these remarks mo.y be r e jected a ll 
the objections m1.dc by t he De f ense to the richt of tho 
i.llicd Nn ti ons and to the c ompc tcncc of the Supr eme 
C ormn1.ndor for tho J,llic d Por1crs in tho tr name to sot up 
tho Intorn"l ti onal l\.U li tnry Tribuna l for the Far East and 
confer on it the jurisdiction purport ed to be c;rnntod by 
the Ch'lrtcr . 

Jurisdiction of th~ Tribu~al 

If tbe word 'jurisdiction ' is a cce pted in tho sense 
in nhich i t is usunlly r eco[nizc d , it ma nns and signi
fies tho llmits vi i thin ''lhich a court hls authority to 
hcnr 1.nd de t ermine n cause or cn.usos . 

It m'ly be noticed in passinc th::tt n.ny assumption of 
crimin~l jurisdiction docs not i~ its e lf imply crimi
nnli ty of tho f'l.c ts or the acts in r e l n ti on to v1hich 
such jurisdiction i~ assumed . This is pnrticularly true 
nhen tho authority vrhich r e l ays the facts to the judc;es 
is not tho one qu'l.li ficd to l ocis lntc on their crimi na lity . 
Tho r e f erenc e to the judcos only implie s thnt in tho 
c stimntion of this 1.uthority tho f'l.cts or the acts in 
que stion arc c ort<tinly or perhaps crimes . 

The jurisdiction in r om of the Inte rnational Military 
Tribu1'l.l for tho Far Enst i s determined by tho Potsdam 
Dccl'l.r'ltion of 26 July 1945 , tho net of surrender of 
2 Sept ember 1945 r the !':lose ovJ C onfc, ronc o of 26 De c ember 
19~-5 , CJ.nd by i.rt iclo V of the Chnrtor approved on 19 
Jnnu:tr~r 19hb by tho Supron..._ Cor.nn:tndor for the l. llied 
PmJ(.rs , o stablishinc; tho Internat iona l Ivi ilitury Tribunnl 
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for the Fo.r Eo.st . This jurisdiction is ·nn.nif c s ·tly 
limited to the f o.cts . .which could b e deeds only of the 
p e opl e of tho enemy nations or of r e negades . 

Tho Ch'lrt (. r docs not limi t as to d'l t c tho f a cts 
susc eptible of b , inr prosecute d and it cnn b e assumed 
th'l.t only the norm'1 l rules of prescription , if nny , as 
ac c epted by consc i ence nnd universal r eas on would limit 
tho o. ction of tho Pros e cution . Hovrovor , it i s to be 
not ed th 'l t the Far East Commiss ion i n its sess i on of 
5 .upril 19L~6 i n adoptinG tho policy in r oc;ard to tho 
a.ppr ,~h,:ns ion , trial nne punishm0nt of vwr crimina ls in 
t ho Far East so ons to have had in contcnplation some 
limit 3. ti o:J. i n this r espect . By its committee number 5: 
"':f'lr criminals 11 , it s n.ys : 11 tho offe nse n-.:o d not have 
b oo~ com~i tto d aft er ~ p~rticular date • •• but i n con r;ral , 
should h'l.vo br;o:l. com.""littcd since , or i n the period 
il:m1..:.:d io.t -1:- pr c cd i n:::; tho Eukd c:-1 Incid o::1t of 18 Scptenbor 
1931 . Tho prC!1ondcr'trlc c of c:::tscs n:ty be o.xpoctod to 
r e l a t e to the y :-- nr s since t!1o Lul:ouchi ao Incident of 
7 July 1937 . 11 

In t~ ; li; ·~t of this t ':lxt and of tho r eport 
ad optvd on 24 F,.b r unry by tho Lc: Druo of Nations .~ss cmbly 
n:ccordlnt: to vrhich 11 •·rhilo n.t the ori --; in of tho stE>, t o of 
t ension tl1.o.t existe d b e fore Sopt<.::mbcr 18 , 1931 , certain 
r espons ibilitie s r,;ould nppo .-. to be on on : sid e and tho 
othor , no que stion of Chine s r espons ibility c 'ln ar is e 
for the dcvo l onmc nt of e v ents si!'1CC S opt ombor 18 , 193111 , 

it C'l.n b i.' conclud 0d th'l.t i n tho n i nd of the F o.r E8.s t ern 
Cornnisf'i cn , v1hos 0 'lbov :- mr ntionod poliey v,ras trn.nsmittod 
to tlv ' Supr or:1e Col11P.l'1ndor for tho .;,lliod Pov1c rs , the 
f '~cts of th .. sam" c n t e·~ory o.s thos ~ of L.,ku Khassan and 
Kh~ llc'-1. i n Gol Ri v--r did not fi:-ur "' V!i th thos" c ontompla t e d 
for Y).::'Oscc ution , Without doubt~ hmv-.;vcr , if t hey can b e 
~ st "~bl..::.s0;d as ::.w1.n1- form0d an int ... ~r n. l p1.rt of tho 
\'Jhol "' of t hr .:1.'·~t·"ts ... :,, ·.cr.tostodly r , f Jrrc d to tho judgment 
of thr; Tribu· ' ' ] t;h0~;" iould v··.lidly cone within 
corniz'mcc of t~1" Tr:i.bun3 l,. 

I~1 t~·., opinio:! of the ~'l.jority 11 :'..s all the 
;.ccuscd C'..rc cl.:>r __;cd v: i th thL co~1spir'lc i es , it is not 
nocess ... l. rj- ~ in r ::)s p c c t of t~oso it no.y find cuil ty of 
conspir 'l.cy , to ,,nt c r convictions also for p l anninG 2..nd 
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prepn.Ting or in other vror ds to tnkc into consid eration 
nor to enter convictions upon counts 6 to 17 inclusive." 
Further, according to tho major i ty , 11 it conspirRcy to 
wage agcressivc or u11 l awful war arises whe n two or mor e 
persons ente r into an a~reoment to connnit that crime" 
and • of course , thos e who adopt the purpos e of the 
conspiracy nno plRn ~nd prepare for its fulfillment 
b ocome conspirators . From th i s l ast r emark it VTould 
not ne cessarily follow that he who has conspired has 
l ater p l anned nnd pr epared . In other words, the majority 
justly acc epts as true thRt conspirac y and preparation 
nrc two d i s tine t thi ngs . In my opinion, and in view of 
tho above- mentioned defini tion of conspiracy , thr 
p_!annin£; and pr_o par i ne_ arc mor~ seriQ.1l~ ma ttcrs th~ 
tho m0r c ~on~iracy ; consequently , they must be taken 
into consideration by the Tribuna l and shoul d be takm 
as tho basis for conviction if found established . 

Tho majority did not doom it nec essary to t ake 
into consideration counts 37 and 38 vThich charc;e 
conspiracy to murder , nor , for tho same r e asons , invoked 
counts 43 and 44 which ch~rcc conspir ac i es to connnit 
crime s in brN~ch of tho lnv1s of vmr. J.lthouc;h , for 
r easons indica t ed l a t er , I am i n accord with t ho conclu
sion of tho ma jorit;r r ol .'l.tivo to counts 37 and 38 , I 
do not sha r e the ir opinion r cc;arding counts 43 a nd 44. 
In my opinion , the r easons given by tho majority conc ern
inc; counts 37 and 38 v1ould not app l y to the case of 
counts 43 and 44. 

The ma jority express e s its e lf i n thes e t e rms 
(Chapte r rr , paces 11 and 12) : 

11Counts 37 and 38 chnr c;c conspiracy to murd er . 
J.rticlo 5• sub-paracr~phs (b) and (c ) of tho Charter , 
deal VTith Conventiona l War Crimes and Crime s acai ns t 
Humrm i ty. In s u'b-pa r ac;r aph (c ) of tho .artie l c 5 
occurs this passage : 1 Lo:.:tdcrs , orc.'lnizcr s , instic;2tors 
and ac complices participat inc in tho formula tion or 
oxocution of a common p l an or conspiracy to commit 
~y of tho forocoing crimes nr c r esponsible for a ll 
a cts performed by 2ny per s on in exe cution of such 
plan.' ;. simila r provision appear ed i n tho Nurcmbo~"'C 
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Ch'l.rt r n.lthou,·h tL re it un.s 1.n ind epend en t para.
cr~ph C\nd ~a.s not , n.s in our Charte r , incorporated i n 
sub- parn.er'l.ph (c) . Tho context of this provision 
clonrly r ' ln.tc s it ~xc lusiv:; ly to !3Ub- pa::-o.c;r::tph (a.) , 
Crimes a.c'l.inst Pca.c c , as th8.t is the only catocory in 
v1~1ich a ' common pl1.n or conspira.cJrr is st'l.tod to be a 
crime . It h'ls no ·tpplication to Convent iona l War 
Crimes 'l.nd Crime s ncn.inst Humanity n.s co-:-1s piracios to 
comr1it such crim··s 'l.ro not made crimin'll by the Chnrt cr 
o.f the Tribun'tl , 11 

The r o'lson i!li~ i s b'l.s cd upon tho assumption that 
in l.rticl o 5 of the Ch'l.rtc r 11 Crinos ac:::tinst peace is 
the only c'tt rr:ory in 'i!hich n. common plan or conspiracy 
is stn.tcd to b<.., 1. criP1 .: . 11 This st!l.tcmont , r c:poat c d in 
othc r p''tt' t s of t h j udcmc:n t • s 0 ems to bo mis lc ad ing . 
No'.'lh"rc in .. rticl•; 5 is it st ~ted rcr,'lrdinc; the facts 
listr·d u:1dcr th'" hoadinc of Crimes n.;-_-G.inst Po~co , 
Co!1VCntion'l l Wn.r Crimes , or Crimo:-ls ncninst Human ity , 
thRt they 11rc cr·imos . It is only sai d--a propos of 
these f acts 'tlrc·1dy 'lcconpn.ni;.;d as subjects of tho 
sr-ntoncc by the :p ithot crimo-- th'lt they o.ro 11 crimcs 
comin: \lithin th, jurisdict ion of the Tribu11al for 
v1hic~1 t 1wr.: s~.-.11 be i >1d ividun l rJsponsib lity . 11 In 
other \'lords , th~ purpose of t:10 second J:!l.ro.cr'lph of 
:.rticlc 5 is not to c:1u:1c int e that thc particular fact 
listed t 11er,;in is n. crime • --not to define Crimes 
'l.'"''l.i!1St HuJ:n.::.ity--bu.t to sttt; th ·, principle tho.t 
r o~__;'lrdi:J.~- f'l.cts qu·llifi.:d ns W<r crimes , ·~tc . , v1hich 
do CO!AO 'iifithin tho jurisd i ctioi1 of tho ~~ribu:11.1 , thoro 
sh1.ll b 4 i!1di vidurt l r ospons ibili ty . It cn.n more over bo 
st:J.Ld t'l-t the listinc in ... rticlc 5 of 'tcts numerated 
'lS d"s rvi!1[ t:L ' qu ~lific'ltion of Crinu: 8.f':'l. inst Ponce 1 

Conv-r.tion'll V'/'lr Crinos 'l.:td Crimes ·1,· l. i nst Humn.ni ty 
is not linit:J.tiv-·e 

SJ~L~'lrly , thn ~1r~ 1.dy m~nti~l d policy of tho Far 
Enstl'r!1 COP11'1iss5.on st'l.tos tho follo':Jinc : 

l o T:1c t:rl"l iW'l.r CriPllS 1 as us-.d h)rL;in included 
(n) pl8.~.1.!1inr· t >Jr· p·1.rrction.,. (b) Vi olat:lons of tho 
l nws of customs of wnr. Such violntions shal l include 
but not b' limit d to nurdc.r , illtr c'l. tm<:m t , Gtc •••• 11 

HS t1:~ 1·-...tt r n':r'l.,·rr.ph (c ) spr~nks of :)thcr inhuman e 
de. cds c O:-:ltL. ttcd ·;·;-.-: th r or not ir.. violation of the 
domestic l·,w of th: country 'lhor c por pc tr~1tod . 
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If , o.s is surccs t ed by the r.1njor i ty , it could bo 
infc rr~d fron tho f irst pnrt of the ~rticle 5 that the 
2-uthor of t he Chart e r i mpli c itly decide d thu t tho common 
pl£~n or c onspir o.cy for tho a ccomplishmon t of 2.ny of the 
pr eviously c :1umcro.t .- d fncts YJas a crime , it could equo. lly 
be i n f 0 rrnd from tho l Ctst scn t o:1cc of t he s1.mc o.rti c l e , 
the author of th~ Ch'lrt er implicitly a dd ed c onspirncy 
for Conv,;r: t i on".. l Crir~1es n.nd for Crinos fl.[;'1inst Human i ty 
to t ht' list of f 'lcts st:>. t v d to b c c rime i n tho prc c cdin~ 
lin e s . The norn'l l lo[ic ~ l consoqucnc c s of th~ 'ls s orti ons 
of t he m'l. jority, --n'lmc l y that ins tc~d or o.pp lyin,.... the 
l as t four linv s a lso to Con von ti o:1ri l Wa r Crimes and Crir.1c s 
'l.C 1i ns t Hu..r.1'l:1i t y , th'"'y should br: t rtl{cn on l y ns ·3p p l y inc; 
to Crimes Et[.'l.inst Pc'l c C--'!!ould l e'l.cl u s t o thu h i r:;hly 
improb'l bl c, con clusion tha t the: l o'ld or s , or ['1n izers , 
i '1s tiC·'l tors 'lnd ncconp l icos part ic ipo.ting in the e x ecution 
of t ho 'J.cr comont to comr·lit !1. conv•mti onn l vvnr crime or a 
crim'J 'l.[';rd.r:s t hum'l.ni ty '10uld not be r o s pons iblo for o. l l 
nets performe d i n ex e cut i on of such n p l an . For instanc e , 
tho J !:>.pnncs c scholar v1ho would h 1.v o de cide d with tho o. id 
of n coner 'l l to u t iliz r.) and vJould ho.ve u t ilize d n 
discov~ ry c o.p1.b l c of ann i hi l a tinG in one blow the popu l a 
tion of ,..ll'! cntir --; rcr:io'1 v;ould n ot b e r espons i b l e for 
o.ny such ruttl l ' ss de str uction if it we r e cffc ctuo. t c d by 
s oldier s a ctin[" up on tho ord er of ':>. c:mc::-> fll . 

I n truth , th, r ... is no r e1.s on Y.:hy th-. ,".llicd 
Nat i ons '!.rovld h,... v .:; r 0fus ed t o subr1it to the a ction of 
justice: t~1c conspir'"ttori '11 'lets , such as f or tho dcstruc 
tio~-: of 1.r: 0:1 tir o popul at ion , v1hi ch coulj hc.ve b cvn mor e 
o.bo:::~inablc t~~J.:1 th'1t for ·-..n o.,_:~_:r '-'ss ivC- vnr . 

Wh'l t tho nuthors of tho Ch·trt·- r u is h0d to suhmi t 
to the Tr ibu~o. l ~ore not , ns i s or d i narily tho cas e , 
c v~n tu'l.l f·lcts vihich ''lould c omo v1ithin t sc scope of a pcno. l 
dcfir:it i o!1 previously ostnblished by a qua lified l ecisla tor ,. 
but on th,... co:ntr'1ry t f:.cts 'l. lrr 'ldy C 0111r.1itt od '1!1d specifi ed 
c o:1ccr::1 i nc ''Thich thrJ Tri bun'l l its e lf V!i ll have to d ec id o 
whether th~y vFor c i~ f a ct and v 'l lidly s ubj e cted to pe na l 
sa.~1ctio:1s by a conpc t cnt "l.uthori ty nnd to i n vosti['l t c a nd 
d r c id 0 ''Jho thc r tho :.ccus nd VJC r 0 the a uthors of them. 
Und r- r t hose co~d i tions th J Tribunal has t he) ri c ht to 
ox ar:tinr t}tc f 1.ct s subMitted to it "lith du o r oc=trd to nll 
the qu'l lific'l.ti ons r oco:niz c d poss ible by t h e conscienc e 
'l.nd univ Jrs '1 1 r c'lson ; it i s its duty to e x ami ne t hose 
of th~m th'lt ~ould cnt'li l t he Most s e ve r o sanc tions . 
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Tho Subst l.ntiv::- La';' 

:.cco:!:' di:1~· to th·.) !'l.Clj ori ty jud_:r-Lr!t , 11 Thc. 1 ~_,., of 
tJ~ ~- Ch··.rt .. r is d ec isive ".nd bi~di:·:c on tl1'.; Trib\L"1.:1 l ••• 
In tl:.(, trin l its n e:mb c rs h:wc no jurisdict i0!1 exc e pt 
sue!: ·:s is to b" fou:1d in tr.c Ch'l.rt c r ••• In the r esult ,. 
tho r:·.nb.__rs of th .:. Tribtt.1 l. l b e i:-1;.· oth-:r'. ' iS '.; \"!holly 
nith0ut povmr i:1 r -:sp. ct to th c- tri::'..l of the accus8d , 
h·w··. b._-:n c.·!'lpo':Jc r e d by t~:c docu.r:1c.r:.ts , r:hich co:1sti tutc d 
t~1G Tribu:1". l "l.:1d '1.:;-Ypoi::. t c d t!l: m -~c r:1cmb.rs to tr~r the 
·"tccus :,d but subject -=tlwt:·s to th~ duty 't:1d r :: spons i b ility 
of 'l. pp l yin· · to t}~r. tr i 'l l t !1c l'lvT sc t fort h i n t h.; 
Ch'l.rt ··' r . 11 

;,f t ' r h-:tvi ::-1[' ·.:-1" l:Jzr·d '.E' follows four of th ,.. 
~ubst·'.:1 ti'l. l r:rou~1ds of t:-tc d c f ,ns c c hnllcncG to tho 
jurisdictio~ of t~ .. 'T'r ibun·'t l (Chn.ptc r II , pr.t[.,c. 2) : 

11 (1) Th e· alli~ d PC''·'f( rs '~ cti~l;' throul_·h t he 
Supr ·;r:tc Co!:J.r:n:~der h'l.v •: no 1 Uthori ty to :L:1clud c.. in t he 
Ch~rt~r of thc Tr ibu~'l.l 'l.~d to d on i ~tt l 'l.S justici'l.blo 
' Cri::l· s ..,_ ~ :. 1: .E"t Pc '~ c ·-: 1 C.rticlc 5 ( a )) j 

11 (2) .• ;·l·r ·::ssiv' '.J".r is n ot p r so ill ~CJ. l 'l.pd 
t h. P"..ct of P·~ris of 1928 r o!10U::!Ci:1[" 'I'''.:r J.S 'l.n instrumc::nt 
of ::;'ltio:1,..tl policy do s ~: ot ~: 1 ·"-r::--.-. t~: n .... 'l.::1inc of vmr 
crinc:s nor co .. stitut c ·u·1.r •. crinc ; 

11 (3) 1'J'l..r is t h ct of - !~'tt ior! for n:-tich the r e 
is !':O L d ivicl u 1 ~·:.spo: s ibilit n u:>:d r i:1t~rn'l. tion'll l 'l.'.'t ; 

ll ( !: ) 
f'\ct o t 1 

Tl'l' .. r~rovi ~ io:·~s of t~~.; Cll'"'~.rtcr 1..r -, ' e x post 
· isl'ttio~1 :eel thrr .for". ill<· .1 ••• 11 

th.- n ·-... j ori ty con clud es : 11 Si:1c·~ th . l ::lsl of thG Ch'l.rtur 
ic d-:.cisiv ..... -~:r.d bi:r~ci··:.:_: u p on it t~is Tribu1<1l is fornnlly 
bou:1d to r eject th firs t four of t h·. nb ovc ••• con t c:1tions . 11 

Fro!'1 t11c 'tb ov,. - quot c d s t·-...t c!'··.c-~ ts , it nust b 8 
conclud·.rl t :--'~t ccorcli:T- to the !"1 . jorit~, 'l. su' st'l:nt ivc 
l 'l..V.J is fur~'lish d b:r tl.c Ch .rtcr , t~1 ·1 t this subst'l.ntivc 
1 '1'.: i s t'rt ::: o:1,, to b rj ··:pnlicd to th jUC[''1Cnt of the 
/.ccuscd ·1,; d U~'t t t h 'I' ribu~1 1. l could :1ot for 'l.ny r of'. son 
.. . ~1".. tSO• V;Jr r •:fUPC to ~vp l:r it . 

It i::; true th J'1'l.jor ity d •..; f r::d· c' its judcn0nt 
...... · ·•L;s t suer tPl L1t rpr r.. t'l.tiO' l i n S(V0l''l. l pl'lcC's 'l.nd 
· sn ci"-ll:r i :: t r. li:" s i rrl;Kd i 'l. t c l y fo:.louir:.~· t he 'l.bov..; 
quot --d p .sn·".. ·, HI-lich st'lt" (C!'l"'.p t t;J' IIa p'l[_'-: 1) : 
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11 Thc for cr;oinc; expr ession of op1.n1.on is not to 
be taken as rupportinc the view , if such vi ew be he l d , 
tha t the !.llicd Powers or nny victor nntions have the 
rir,ht under international la vr in providinc for the trinl 
and punishment of war cr i minals to enact or promulcat c 
l aws or ves t in their tribunals powers i n conflict with 
r ococnizod i nternat ional l aw or rules or pr i nci ples 
t her e of. In the e xorcise of their richt to cre a t e 
tribun1. l s for such a purpose a nd in conferrinG povwrs 
upon such tribuna l s bc llicer ont powers nay act onl y 
within the limits of inter no. tionnl l aw ." 

But other passaccs of the judcnent , such as those in 
vJhich the Tribunn. l dec1?.res not bcinc o.bl c to sec a 
crime i n the c onsp i racy for a conventional war crime 
on a crime ar,'linst humanity , show nevertheless tha t 
thi s interpreta tion r evo nl s the r eal cuidinc view of 
t he ma jority. 

I cnnn et shar e such a view·• SupposinG, which , 
howe ver, i s not tho c~sc h er e , tha t the nuthors of tho 
ClY.'\ rter had t ho i n t ention t hemse l ves t o mnko crimes of 
t ho facts enume r a t ed und er the headincs Crimes aca i nst 
Pence t Convor~tional War Crimes, or Crimes ac;ai ns t 
Humanity , tho fact would sti ll r omair. t hat tho Tribunal 
v1ould b e competent to exami ne ox-officio the l oe:o.lity 
of thes e substuntive provisions , and if it f ound then 
to be b eyond t he compe t ence of the ir author , to r efuse 
to apply then. It woul d bo obliced to do so if it wor e 
s o urr;c d by the J·.ccusod• It was clni.ncd th::tt boc nusc 
of the f aet of the a ccopt o.nce of the ir appoin tment, t he 
Monbcr s of this Tribuna l could not deny tho validity of 
substant i ve rules i nc luded i n the Charter . This cla in 
i s vri thout found n ti on . It is p os s i b l e tho. t a judco 
mnkcs for hinsc lf o. rule t o ucc ept a work onl y from on 
authority wh ose decis i ons or opinions concor n inc the 
subs t antive l nw ho has previously knovm and o.ppr ovod . 
This rule i s i n no p l ace written into the law o.nd its 
cone r nlized nppli ca ti on would jeopard izc any pr opor 
admin i str a tion of justice . Tho nppr obation c iven to 
t he l nw by tho judea outs i de of any judicia l forun 
c nnnot be mndo to prcvnil nr.~ins t tho parties ; it nust 
be submitted t o n. scrut i n izinc; e xam i rJl tion VIith the 
probable co~soquenc e of a cont rQry decision . 

l.ctually and contr a ry to tho op:i.nion shar ed by 
tho majority in certa i n par t s of its judcmont , thour,h 
r e j ected t n others, novJhero do tho ou thors of the 
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Charter express their detorr:lin'J.tion to make crimes of 
ccrt 'lin facts or to c ivc definition of cortnin crimes . ? ,. 
1~rticlo 5 of tho Cht'. rtor only furnishes an enumeration 
of -'J.cts vrhich , listed under tho t hroe titles of Crime s 
3.G1. i::1st PoRco, Con ve:1tiona l war CriMOS' a nd Crimes U['linst 
Hum~nity , nr c ruloc od crime s canine within tho jurisdic
tion of tho Tribunn l for vThich thoro sha ll be individual 
r e s p ons ibility. 

It is n e v e rthele ss exact that tho terms of the 
'lets ·:Thich resulted in tho croo. tio::1 of tho Tribunal 
involve th 'l. t i!1 t he r.1inds of tho authors war as an 
i :1strumc nt of national policy or a c --r c ssivc wa r is a 
crino . Cons e que nt l y , if thos e 'J.cts do n ot constitute 
the l a w and nr c not as such bindinc; u pon tho Tribu::. ~ l, 
they nrc n e verthe less ns evidence of that l aw. 

It was sta t e d by the mRjority th2 t tho s i cninc 
of tho P~ ct of Pnris implied tho s1.nc proposition ns 
do tho above - mentioned nets . In ~ opinion this is :1ot 
tho c a s e . The si r natori os of tho Pnct we r e Rb l c to 
out l aw· tho vl'lr n s nn i nstrunent of nation~l policy 
without troublinr the ms e lves to know to whn t e xtent 
socie ty would b o 'J.uthorized to co towards repression of 
c vontunl violation s of the ir nr.r 0omcnt . But tho fact 
tha t the s e sirn1. torie s did n ot v1ish to , or simply did 
n ot cons ider d c cidinc tha t VT8.r a s .!ln i n stru:r.wnt of 
na tional policy or that 'l.[[r oss i v o war wa s a crime 
docs ::1 ot in the l c [1.s t inply tha t th ey b e l i e ved it wa s 
no t a crime . 

Thor o is n o doubt in my mi::1d thn t such o. war is 
an d nl~ays hqs b co::1 n crime in the cy~ s of r a nson nnd 
univors ·11 con scie nc e , --expression s of n:t tur l.l l nvT 
upon '!Thich 8.!1 i:1t crn'J. tio:1al tribuna l c n!1 <L!1d r.mst 
b'l.s o its e lf to judea the conduct of t~e a ccused tende red 
to it . 

Ther e is n o doubt e ither t~·n t t h J i ndividun l 
c 'mn ot she lte r b ohi:1d tho r e sponsibility of tho cor'IT'1unity 
tho r esponsibility \'rhich ho i n curre d ·-:>y his own acts . 
As s u r.1i nr th~t thor o e xists a colle ctive r e sponsibi lity , 
obvious ly the l a tte r c 'J.n only b o a dd ed to tho individu'l.l 
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r esponsibility ~nd c ~~not e li~innte tho s ~no . It is 
boc 'l.uso the y arc inscribed in natur ttl l a w and not i n the 
· o::1st itutivo acts of tho Tribunal by t ho writer s of 
tho Charter, whos o honor it is• however . to have re
c~llo d them, thnt those principles impose the ms e lves 
upon th8 respect of tho Tribuna l. 

In the licht of these considerations will appe~r 
the justifica tion of the r e j ection of tho objections 
of tho Defens e based upon tho pri nciple 11 nullum crimen 
sine l oco", upon tho princ i p l e of tho non- r e troa ctivity 
of l aws , or upon tho nullity of tho disposit i o::-ls of 
n.rticlo of tho Charter sottinc forth tho pri ::1cipl o of 
individua l responsibility . 

,.. A 

' It was further contended a propos of the f~cts 
a llocod by counts 25 and 26 of t he Indictmon t--a tt Rcks 
i n tho a r ea of Lake ID1assan and of NomonhBn--that 
bocnuso of tho Russ o- Japanose ac;r oomonts of 19 i.pril. 
1938 and of 9 September 1939 , t~on of 9 Juno 1940 
t1nd J.pril 194lr the r e sponsibi l iti es if o.ny involved 
in such acts , ass uminc they wer e of a nature to merit 
a pena l sanction · wer e pardoned . Tho mGjori ty r e 
j ected t h is dcm::md u p on tho c row1d s tha t 11 i n none of 
the acroement s on which the Jtofons o ::tr e umont i s b ·<t s od wa s 
any ir.unun i ty- · -~ r.!':t c". d· -·or '.7. '.S At:torc;_ ,-l 2t i "J.1 c.f ' l i '"'-b iliy ::,- ,. 
crimi no.l or other wise de alt with." I share tho con
clus ion of t ho m-:l. jority thouc h for r oo.sons somov.h 3.t 
different~ Silence r or,ard i nr, tho ac;r comcn ts i n question 
i s n ot h 1 itse lf a lone c onclusive . It is conc e d ed by a 
c erta i n d octrine tha t t he sicninc; of an ac;r oomcnt do stinad 
t o t erminat e a differ ence is s uppos e d to rule out all 
richts of r epara tion . But thor o it cnn effect onl y tho 
quos t ion of the r cpnr:l. ti on s vrhich tho partie s O'Nc to one 
an other . One could n ot co boyond thnt : no i ndi vi dua l , a·t 
l e ast to the extent of j o opard izinc it , can dis pose of 
t he ri c:ht of s ocie t y to pros e cute crimina ls. Undoubt edly , 
8. S i n t ht~ nntion 'l l order of thines , time limits mus t bo 
ass i cnod t o this richt of society and consider at i on of de l ay 
s hall come i n i n an action on tho pqrt of t ho l a tter in 
i nt c r na tionnl ord er as i n na tiona l orde r ; but t he facts i n 
que s tion c::m bo cons i dor od not on ly as i s ol·1.t ed f a cts , 
t h e Droscripti on of 'Hhi ch could ha ve boon i n voked . but n lso 
as pnrt of a wh ole un it of f a cts t t ho culMi na tine da t e of 
wh ich is sufficiently r e cent so tha t t he r e cannot seri ous ly 
be any question of pre scription . 

... .... 
.... 
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C on v ont lonn l 'IJ1/nr Crimes 

Thor o c nn b e no doubt t ha t on a ll stops of its 
h i e r archy tho members of tho J a panese :.rmy and Police 
mad e t hemse lves c uilty of tho most abomino.bJc crimes in 
r espec t to t hu prisoners of war , i nt er nees a:r.d civilians 
of tho occupied r eci ons . 

The De f endan ts arc specia lly acc use d of not hnvinc 
pr ev ent e d tho mi streatment of tho prisoners . While 
s e tti:c!C forth the substantive l nvT, vrh ich accordin~~ to 
tho r.tn jority •::ould n uke ~ crime of this i nac ti on , t ho 
mo. jority i nvoke s ..:"~rticlo IV of t he Hac ue Convention in 
tho followi:c!C t orr.ts: 

"Prisoners t aken i n vw.r and civilian i n t ernees 
o.r o i n t ho power of the Government which captures t hem. 
Th i s YJ:J.s no t n lvm ys tho c a s e . .For tho l ns t tv1o cen turies, 
howe ver, t h is p ositio:-1 h a s boon -recor,n izod and t ho cus
tomary l aw to this e ffe ct was forma ll:y embodie d i n tho 
Hac;u n Con vention No. IV of 1907 and repea t ed in the Geneva· 
Pri soner of War Conven tion of 1929. Responsibility for 
t ho c a r e of pris onc rs of war and of ci v i linn intcrnro s 
( n.ll of ·~Thom we vT ill r e f e r to as ' prisoners ') r es ts 
thc.. r ofor o vJ ith tho Gove rnmt:'nt havinG t hem in possession. 
This r espons ibility is not limited to tho duty of me r e 
maint enanc e but ext e nds to the preven ti on of mist r eat ment. 
In particular, nets of inhumanity to prisoners wh ich 
a r c forbidd en by the customo.ry 1nv1 of n n ti ons o.s wo ll 
o.s by conventions ar c to b e pr even t e d by t he Govern-
mont hnvinc; r espons ibilit-y for the prisoners." (Part 1,.. 
Chapt er II~ paces 6 a nd 7)• 

J.ftcr hnvinc assorte d t hat from t ho above - ment ioned 
article r esults for tho d e t a iner of the prisoners penal 
r esponsibility for tho ill-trea tment •uhich they did not 
pr e vent, the ma jority proc eeded to specify whnt was 
Mco.nt by Government: "In cenor a. l 11 , sta tes tho :r.m jority , 
11 tho r espons ibility for pr i soners he ld by J'~pru.1 mny be 
s t a t e d to have r e ste d upon (1) Hor.tbers of t ho Government ; 
(2) !'Jilita r y or Nav.1 1 officers i n com:l:J.nd of for 1:1ntions 
hn.vinc prisoners i n the ir possession ;. (3) ••• ; (4) 
offic i a ls. whe ther civilian , military or naval, havinc 
dir e ct qnd immed iat e control of prisone r s . 

Tl1oro is :10 doubt i n MY opinion t hat t ho por so:1.s 
liste d a bove c ::tn u.nder certa in conditions be held cuilty 
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for not provontinc ma ltr on.tnont . But this responsibility 
certr'linly does n ot ros t on i~rticlc IV r e f erred to above , 
t he exact t ext of vrhich is n.s f ,., llows : 11 Prison.:: rs of Wn.r 
nr c in tho povrer of the hostile r ovornr.1ont but not of 
t ho i nd ividua ls ~r corps vrho c <l.p t ure th em. 11 If this 
article is to b o conside r e d n.s the foundation of tho 
r ospons ibilit~,r of tho monbers of the Gover nnc:nt , it 
~ould b e necessary to a dmit--which isn ' t possible--
that it e xonc r o. t cs from tho s1.1mo r esponsibility tho 
i ::1di vi duals or tho corps which c apture tho pris onor s . 

Studyi::lC tho cond itions under ':Ih ich t ho persons 
in whoso pov1cr nr c the prisoner s . b o cono r osp o ;s ible • 
th0 mnj ori ty foresees the c tt s o s vJ:,orc : 

(1) The s e persons fni 1 to ost :"'.b lish <"tn ap ~")roprint c 
syst.:..n to s e cure proper t r ontr.1ont and to pr ove~1t r.1n l 
trent rnon t of prisoners ; 

(2) Thos e persons h~vi::1c established such a system 
frtil to secure its c onti:.1ued ~lnd eff iciunt \iorkinc ; · 

(3) These pur sons neclcct to l corn of t he r.~plicn
tion of the system ; (i t doesn ' t seem nocess2ry that this 
nccli~cnco h~vc cons ~quonc es) . 

(4) These pc rso:1s had lr..norr l e; dc;o thc.1. t such crimes 
vre r o be in;~ cor.1mittod and hnvinr, such knovJlcdco they 
fn.i l ed to trtko such s t op·s as vrore within t h(; ir pov.r··Jr 
to prevent t ho commission of such crimes in the futuro; 

(5) Such cri"lOS havine b~on cor.ln itt(Jd , these 
persons nr c n t f ault in h::tvinc f 8 ilc d to acquire such 
knovrlodcc ; 

I n tho l A.st t >:ro cnsos . " it is not L:nouch for t he 
exculpation of :J. person , otherwise r osponsiblo , for 
hi"'l to shov! th-~t he ncccpt c d assur ~o..nccs from others 
r.1oro dir e ctly nssoci '3. t cd vii th thn control of the prisonors 
if hnvi nc rocnrd to t ho posi ti , n of those otllJ;rs , to tho 
froquc:ncy of r eports of su~h crinos , or to ,.u1y other 
circunstancos h e should ht.v e; b een put upon furthor 
inqu• ry .:-ts to v1huthc r thoso 'l.ssur;"t!lcos 'i!Crc true or un
true . That crinc s n.rc notorious , nw:1crous nnd nidcsprond 
cts to tine a~1d p l c.co nr~..- mntt ors t o be considorod in 
ir.~putinr; lmoYJlodco . 

(6) :t. monbcr of a C'l.bino t v1:,ich colloctivc.:ly , 
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1.~ o:1.J of t'1 . ..; :!Jri:.ci:!)'t1 o" · .r-.s of th ,::: Gov ·,rnr.v-,n t , is 
r• S'lo::s ib1c for the c ' .r 'Jf pr i f; o:: r s is "lOt n.bso1v ~d 
froM r on poonib i li ty if , . ·tvi:;, · k:1oY!luL---;e of the c OY'l.r1i s ~1 0~1 
of t h- crincs i:1 t~i,. sen...;, ··. 1r -.; 1d~r di:3cUSf'Cd , 'l.nd onitt-
int~ or f '1ili:-~;- · to sccu.1 '-; 11•' t Jd!Y' o:~ r'lo:lr;urcs to 
prcv8nt t~c. c or:u:1issi o:-1 such criiT;S i n th• futur e , he 
o1 c cts to co:1ti'LU'J .1.s .l. !.·--nb· r of tho C'l.bi'tc 'b. This is 
tho pos it ion uv .Jn thou ·h t ho D ,~n ·:trtnC!l t of ··rh ich he h'l.s 
the chD.r cc is llot di r <..; ct1y co~"J. c cr:1cd · ri th the c nr r of 
pri.son .. : r s . ;, C'tbirwt n Gnb c r no.y r e:s iu~ . If he h'l.S 
Jmo··•1e d~:e of ill tr ,_ 'l tn" :1t , but v k c ts to r .:n .t i :1 in the 
C"l.':l ino t t!1'Jr ...; by continuin,· to p'l.rticip·: t c in its 
co11~ctivc rcs~onsibi 1ity for protc ctio~ of nrison~r s 
)'10 \Jill i r:,·1y 0.SSW'1e S r c. spons ibi1ity for '1..\)f i11troi't tr1C:1 t 
in the futur 0 .n 

( 7) urny· "..:1d N'lv;-)- c o;·r1 t~d -., rs . M:L:1iS t l; rS of '.;mr 
or of the 2hv~- nr c r ~s:;:> o:1s ib1 <..- • if cr:Lnv s n. r c co:Y.1itt , d 
::.c1 i :1s t pri so:1crs U-'1d r t!1 ir C0!1tro1 , of tho 1il~c1-:r 
occurc :1c c of •:·~1ic~1 tl: J:- ~1'l.d or ~;:1ou1d >_.:v c h<1d :.~:1oHle d0o 
i;1 .'l.dv~.n c J ; 

(8) 0 opa rt}'1Gnt offici ~ ls 'dhos " :~u:lCtio:ls i:lC1udcd 
the 'ldrlir~istr "\ tio;1 of t >.~~ syst";'l of protcct i or. of 
p r is o:1ors 'i.nd '"hi c:1 h:1d or s ::oul d h~ v(~ hetd l~::or!l vdLe 
of crincs "l.r:d d id ~1 othL1:· cffcctivJ tot ho " xtc:1 t of 
th" ir po•·:orn to pr,, v ··.~: t tl:..v ir oecuro:1c " i !'l tlJ. . ..; futur ·~ , 

~r a r ~snon3 ib1" for such futuro cri~cs . 

I c 'l.l1~1 ot 'l.t,."r -.10 ·r it~.., t~~csc v'lrious proposit io:1s . 

S. . Of thv four C'i.t l·ori:; s of P•v :"'sor:s , to •hon t!lo 
first of these proryosit i o~s . i ~'ldv<..-rt 0n t1y ~o doubt , 
i;npos o !" t!1o duty of d;J tlis~-linr- '1nd ;;ocuri:.!, · tho 
continuous ~,nd "ff ic'lci · .: "orki~l,_' of r; syst .n e1p pro
prir,t o to se:cure rrol"\~-r tr c.'l t!'10n t to ) !' ( v~; l1 t i11-
tr c'l t:1c:1t, t hcr•:, ~Lr (' th:r rl; upon --·hie:-. 'ln ob1i, ::t tlon 
of this n·l. tur C' could not r ~..a s on:tb1y b ... il'1pos c d , 'lnd tv·o 
of ''r}-:ich 'l r v c~isti ·1 ctl~r <; XCl lpt J <l fr·on it bJr .nrticlo IV 
of t:---r.:; !l't·uo Conv·rl tion ?T o . IV t d n t~. d 18 Octob ; r 1907 . 

2 . The \'ordL-<; of t!:is p lrt of -~~-w jud;'n .;·:t l eads 
one to b c.. li -, vo th'tt t h, r.l t jorit~.r s• r.s , i: . ..:'lch of the 
seven c'"ts"s co:1sid0r vd , "l. crin .. of ccrx-:-. 1 s e riousne ss 
nitr. '11 1 t:1os r, qu"'1ifiGd .:ts Convc:-; tio::·- 1 W'1r Cr1:'1vS . 
I:: c 1ch of tl:cs ; c 'i.s s , ·,,h , r , t~ : .. crincs i:. qu · stion 
1'.'l.VL. so:r1o disti::ct i rl!'Jc di 'lt, 'luthor rtnd thus diruct1y 
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rcspo:1siblc for t::":.·~ :Let , t:K culp1it 2., qu_.~tior:. b8forc 
us is dcc l'lr l J rcsro1 .sibl for t'l;.~,., cr:.n..: ·it:-.out c,. y 
ki=:d of ros crv"-tio:1 , i:-:. t' ,v s·1.::1--. t<...r'~lfl l10 do'l.'.bt cts 
rrould b L et .f.!'irY.1,_, d l ~ t!:o c tsc of t >.~ r c spo:lc'ib ility of 
t =1c i:'l:lC..di'l.tc l.U~.1~o:r:- . T:1c.. r~spo ~~·ibil it~r s:.:;rns to b 
juc : ... d c qu'llly ,s serious i:1 Li t:1,_, r cas c . ITo doubt 
this ·l.ppr '< is c ~·Lnt c .tn b e.. 'l.ttribu '-.Gd to the f a ct tl1 1t 
' '111:- r c ·l. s tb.o i:-:t1'1,,di 'ltc '."lut:~or i~ ~-~:1c r :11-:,r 'l.ccus Jc'l of 
·""\: 1~? 'l. li:-J.it r, d ::1unbcr o~ crincs , i !:. tb -- s,_,v._.!l ~-:,rpoth~...sis 
they chaos.:- to sco tho:: c <S. of i nd i vidu" ls ro~ onsibl : for 
::1. nuch . -r c 'l. t c r nunb .... r of crinc s . Thr..: trut:1, ho\·rc v ::· r , 
i s th~1 t t~'lo r c.. spons ibi 1. ~ +; r L 1vol v --. d i ~; of nn ,·n tir ~: l y 
diffr r en t nnturc frol"l t t of t~w ir.!.."'l •. di 1. t: '1U t!.'lor :t~·,d 
t "!",l.t t he s e: rious!lOSs of t. 1.:... t\::1t:.cip::1.tc d s cnt .. !l c J c '~:1:1 ot 
bt• dct c. rni:1c. d , unlL.. SS t:~ ::1-..t tur .:.· of this r cspo.1s ibility 
i~ specif i e d . 

In ord~ r to do t~i~ . it i s noccsG~ry to r ~,., c'l.ll 
tL·, t :1o- on~; c 'l.n b e h·~ ld r .;s~ o!l.s:~ 1) l ' for other t r m tl:o 
_, __ c css'lr~- COl!s•:qu ': .ccs of his o· ::1 :ct:> or m:1i ss io:~s . 

ThL. ''-P.f' lic 'l. tio'1 of t his pri·1c i pl; to ~~he c'l.s...: of .ctivc 
r~~rt icip ;tio:1 in ·!1 offcns ~..- i tL ~ r ct~ :ruthor , co- author , 
or "'- cco:"lplic c , i:"1~li 'n ::.o difficnlt~r · ':::~1-~ r _, c 1.n:1ot b e 
nuc~. noro i :. t>-.:: c ·'..s~.- of' p~;;siv:; :)l.rtLd.p-:tlo, , th"'.t in , 
pn.rticip'ltio:". b~r oninsim~ . ncspo:~sioLlity bJT o:Ji~sio::-1 
supposos , of course , t::. ultin<lt \; cm:r1 Lscio:1 follm'i:1,:,; 
th :; o::1issio:1 , 1.:1d orn.:1.:-tti:1· c it!,'-'r fr )rl the.. i::.clivi clu .l 
to F:1or1 th O!lissio:J. in ii"1~)ut--.c1 , or f:.."'o:·.l o:~~ or s.:.:vcr .1 
oth::rs . T:1c rosp o:~~ ibilit;; for t:,c r· sulto of tl1J.s 
con.Y)isnion is 0:11::- i ·:.put'l.blo to tl'l\' 'tutllor of tho 
onin s i or: if u .... c c oru:is s io:1 i..:; t: 1... cvrt ti:1 r ocul t of tho 
l 'ltt :J r . T!J.•; r c l 'l.t j_on of c'.U:J0 'l.nd ::.ff:ct ::·1·r;,~ be c.l.ri l ;:; 
~l. sc rt ti:":'lb l c ~..r:~c11 t ho ''U t~1or o:~ t L·:· )!"1i:-- n i o:1 -:.:1d t~1at 
of tl10 COIT.lis :- io:l n,r r• t: :-"' 8 .n8 i!lOi 1Ji •hJ.'1 j it is no 
lor~ccr the c '..r.8 ·:;!1( ~:. t:K:,· "'..r(; d.L rfc r ·:t • T:h. o:1 l~r 

no~~s iblc· n:I:1nc.r o: ~.s t 'lbli f; 11L1C this ~ ... tun <.>. l c on:v:; cti o.-:1 
'.Jould consist L1 provi::r· i;l1.1t tl: c ·~ut"wr of the on i!'1 s ior: 
could b;· ·1.:1 'l.cti on of ::;c ·.--: ld!1d pr·vt.::t t~:c co;n·1 issio:1 
't;;.c1 its rlir .ct 1;.·tr:·1ful c.J:1scqucl·,ccs . 

Thn Cl.Dplic'l.t i o:~ o" t 1 ... ! 8 l rrL:cip l cs l ..::'l.ds t o tho 
co::.c l usion tly t t:1c co. ;u :1c ~n of t 11·~ r cr.;po!l.s ibilit y 
for th • l. trociti ~" COl:'ll~i ttod Up0.1 t llo pr i S0:1-rS of 'J:l.r 
c '':1:1ot b <; i :-1putcd to tlr. :- i:-1di vi d u·. ls ou ts i de) of those 
1 F:!1 o C1. ctiv-_, l y p .rt icipl.t c:d i:1 tllun , ot:.1 r t h t:"l those~ ,:1ho 
could !1:-'.VO prr.,v_.::lt d t:l-·:'1 .. 1cl d i d :Lot do s o . Proof t!'l ::. t 
t!':o d e f r.:'!d'l.nt could h~-V(. r r nvc..r: t f"d t ho . '0U~1d S I s ickness t 

d C"'.th , e tc . • i :1flict od UfO!l th~ pl,i so_!crs c lnr.. ot r usult 
fror.1 ,t l c·;:. l rr<:JStU"'l!)tion (':rit~ t}10 OX~<;ptio:1 of tl:c C ~lSO 
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i:~: ·:hich thu d ..... f cJ. ,d ·.:1t r~ould b • .. n.c cus,,d of b ·- i ;;.;; tl1o 
tuthor of 1.11 1.ct ·.:hich r cr·ult ..... d i:l t hosv ·,rou_'1c1G , sick
. .::,ns , do'lth , e tc • . , n.:::: di ·,...., ct cons oquol"lcos ) : fron tho 

pos itio:1 of th . culprit , -:.bs t 0!1 tio~1 fron 1.cts or orders 
of ,~ dctor ninod ~1 c..turc , e tc . R ·~.';"- rdi:1.r t!K l c-.tt c; r , 
110 n ust no.y thn. t t:1or ~.' · 1 lld be n o other :->ossiblo no.y 
to n.ssurc dly pr r: vont ~.n i .. ld ividu'.\ 1 fron co:n.litti:'1C r.. 
crino t::1'1.'1 to n :tk c sur e of h i s pr e vious Llca.p·.c it'lt ion 
to ~0!1tinuo by r101ns \t~ich r o,,son · . .'1d conscic:1c c 
\·1ould c or:d orm . To s t 'l t o .ls n. pri !:c i p l o i'.~; did tho 
1'1:-t jori ty tho. t .~rrw or N cvy co--:i11nd r;rs c \D , b y order , 
s e cure proper tr a1. t nont .~ d pre vent ill- tr on.tnont of 
pr i s o:10r s , 1.ppc 1rs to nc contr1.ry to ''Ll l tho k:1om1 
f '1.cts of cx pcri onc r: . 11 C ~n11 i s n ot r i .:ht ; 11 n i cht 11 onl-:.,
vJOul <i b e true . No :;-.:::1c. r ·11 rul•, c :tn b e nndc upon this 
noint 'l!ld proof t h't t onis s ion i 3 tho c·tusc of h''l.rn dono 
!'1Ust b e fu: n i shod i n c 1ch c ·:sc by th<; !"'rosc cuti o;1 . 

It t·ocs ,_--ithout s'lyir:,r t }·,·'!. t J.bst.:::r_tio:;,;, fron 
i nport tn t duties co:1:1•.ctod ··Tith t:,c nc c cp t tn c c of c vrt "'. in 
situ·1.t i ons em co:.:sti t utc i ?:J. i t:-;c l f '-1d r o. ·1.rdL.FJs of 
conncquGncos r.n off ~,.;:1sv . This 1it ill b o tho c 'l. s .- ,.,.~ c~1 tine 
tho o v<..lt tu .1 conscquoucos ·::ill be d co":'lc..d by thr; l·~·;r 

pl.rticul ,rl;.~ hn.rnful . Fe ' r of t~ .c. ser i ou sness of the 
1 '. tt or 'lu thor izos lo~· i s l·'!. tul'C r~ot to -n i t for thC' ir 
r c'. liz n.t i o:1 i n order to ~tr:~ inl1 th e culp:ri t for t~1c 
r:.bs t ol1 tio:1 . · But lt \rould :10t b:; j ust to p l a c e on t:1o 
s \:1e foot inc , on t~1o m:.•: h;~.:1.cl the p c r :on ( ·uilty of t:.:c 
~-bst£ :1ti o:1 , nLo c1i cl :-:ot co:1sidcr tho ~on::.Jquo::cr-·s of 1-:is 
,·~ct , and tho one >::.o , :~. .. vi:-lC t d:on t:1Jn i:1to co::;,idor .tti on 
1.bs t a inod novortholc:::;s fron ~y ~e ti o·1, , r:.:1d o!l the other 
'.1nd , tho Ci1.SO of bot;: ,..:-- l prit s· , i :1 t:1.c l'ypoth~_,;;j_s i n 
•rJ-ich t ho f c·.r c d c o~OJ(HlU ::1c os occurred ':::~c1 L: tho 
! .. :;pot:. ;; i s L: •::hicl":. t~; .. :· do !:ot occur. 

} . In s"lort ·Lnd :t. · t c ons._qu -~1C J of tlw princ iplos 
r r-: c .llod '1.bove : 

Is c uilty of ~1.s~ i v~ co~plicity of vi o l "-t i o~ of 
l n.·:;s of r:;.r OLly one ··' o , 'tb l c· t o p:~"v,.nt tl:::~t 

viol ::. ti on fr on bL·inc · cor.n1i tt cd. , d id rDt do ::; o , ITo 
10':' t l pr esunption could be i:1volcc d to o~; t .. b lish tl'.'l.t 
tho d uf cnd ··tn t could hlvc prcvc:Etod suGh viol ·.t i o:1 of suc~1 
,:,::ol sl.s'l l c or p1.rticul~r v i o l .tio~1S o_~ the 1 :::-.•.:s of \'J8.r , 
-:-.ncl t l.:c f . ilin,·s fron th. ir p r ofos:.: i o:l l duty or- fro!'1 
the ir nor .'l. l obliC1.t i ons c ould no t be c ·'>!lS id l; r od as o.n 
c l cn011t of t he crir1c of conpliclt:· by n ocli[;cnc o • iJ~
p r udoncr..; , or Ol'1i ss i o:1 un l e ss tho crinos co;·mit tod ,:,or o 



tl-:c direct r esult of thi8 :1c :li.::cn c c • j··-}"lrudun e c or 
oni!"!sion , or could o~1 ly h:~v b c~:r.. con .ltt..;d b '· e us c 
of this n.._,;· li."C!".ec~ • inprud ... r:cc or o:-.lission. 

:~.rc c u:l.lty i !! f ,. ilin[~ i:-1 t"lv ir duties torj 't r<'l f: 
t~1CJ pri s onr.;rs of vf.J.r tllo::w \'!ho by i n_:Jrud.: nee • :1(),_-lir_-c!!c r: , 
voluntnry d isr c;_;. .rd of ord ·~rs or rc;r:ul--~ ti Ollf: , crcnt ,~d 

~ s t ~~tc of f::J.c t sui tc d to the nul tiplie :·t ti. on of viol ·:.
tions of the 1 -:tHs of \;8.r . 

T~;.c f ollo\·:i~1:· e o:r..s t i tutc a,_:_: r o. vat i:1 ~: c ire tu1st 'tnc c s 
of t~:c crhl·~ of f'tili:1t,; i:1 dut i os tov1 .rcls the pris o::ors 
of ·;r,r : 

'1. . T~1c c ire 1.121s t -~1 c ., rr~Jr b~- tho dofonclar. t , h . vinr· 
:->.r: tici p~:.t·} d or :>_.,d '1. s d1 , ~r to .-:1ticip .t·:.. b;c,tun ~ of his 
offie, tho co~1s cquunco8 ,, " l1 i.s in::--r'l.dv-::c o , ~1C"li: · r:ncc or 
r10n- obs crv't:1c'. o.f orcl ·,rs or r oc;ul 1tions , em:u-1itt•.:;d it 
n.:: vcrt:."'.c l c ss ; 

b . Tho cire1~1G t \ '' " '-'~1.cr .}by viol-:;. tions of tho l ~lVFs 
of r.r flr of the s·1nc; n •tur , as thos e occ .:-,:J ionud by 
ir1prudor:eo , n ee· lit :rnc r or volu:1tm .... ~T :-1 011- obscrv~1. ti o:1 of 
orde rs or r c,...ul~l tion."' , too}~ j l 'l. c o . 

8. . of p u::i::::h: ·l.-;'l.t by d o '.th thos0 ·:ho r cLdcrod 
th -::ns .; lvcs ,· uilt~r of p':..ss ivc eo'~'lp licit"J- of viol .t i m~ 
of t}1c l (,,:Js of YJ ::.r ; 

b . of lif i nPri o o:::.:-Kmt tl:.os:; ':J>.o r o:1d nr nd tJ:on
f' - lv cs cu~lt7 of f 'l ilir1 ~: L-: the ir duti c::; ton ,rd t h0 
pri so:1 .r.:: of \mr if' tJ ... s 't iel f ti line::; n:;rr, t c co::-~:) '~tn i o d 
b~r "..t l east or.·~ of th._ a bovc- nc::1t io:-J.'-'d c..c, r "..v o..tinc; 
c ircunct ~:1cus ; 

c . of ~ ron tlty of i~·:1prir:o::::.1c:1t of ct linitcd 
duy-:-.. t i or::. those '.Fho r;.;'1C1 c red t~ -:. J!.lS c l v cs c uil t::,· of f-~ il
inl · i:1 t::s ir du :~ i. cr. tmr.rc.l , rir:oncrs o.f u o.r . 
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Sover~l ti~es in e xpress i~c ~zy op1n1o~ I prefe rred 
the expre ssion of no.tur~:-1 or univors :.~ l l rm to thn.t of 
i'1te r!1 'ttion:~ l 1:t v1 . The l .ttt o r hn.s b con us e d too oft c:1 
to define tho \:ho l e of t} to ric l1ts n:1d obliC·ttio~1 s of 
nettio:1.s :ts 1.. r esult e ithe r of custon , social ccnv,"J!l t5_o:1 , 
tr ee~ tir;s or O.[;r ccr1o~ts . This \'Jho l c C<li.l or em-mot c o:1-
forn to the 1[1. vr s!nrod b:' ~~ 11 i :1di vidu~~ 1s ::::1d ~11 :1~"'- tio::!s 
but docs not ido:1tify itn c l f nith it . It is to tl:is 1·~·:; 
th:tt I have r eserved tl-:c qu.llific ··"tti on of 11 n~~ tur ,11 11 c~.n d 
11 u~1ivorsn.111 • It exists c u t sidc 'l.nd ~tbovc n c•.tio::s . If 
oni::1io?1s diff er as t o it;: n -: tur o , itn o;dstc ::-1c : in ::ot 
scriOWJ17;- c0:1tostod or <>-:n:tcst :-lblo and tll .._. d c cl ·'2' C1. ti on 
of thi::1 oxistc~co is .51. ·.:.- :.cient for our pl.:trpos e . 

Opinion r C' 1 1.. t i v : to t:1o Proc oo di~1.::;s 

· of t~w Tribw1:1 1 

Tl1our h I a n of o~ i:1.io:-: tr:1..t t :-:c C~l .rL;r pcr:.1itto d 
[ r tn tint, to t~1C i~C'CUSed [:U1..1" ~':1t CCS sur icic nt for t!'lr ir 
dr:fonso , I think t 11''.t ,i.ctu·-: 11:- thes e ··r( r c :1ot t,r 'l.ntcd to 
th0n . 

Ess cnti ''l rr i nc i p l cs , viol -ti o:: of \::liC' }". ' Toulc1 result 
i n nost c.iviliz od !1 't ti o~1s in t he nullity of t}:c ~;ntir r: 

procedure • 1.nd t:10 ri ,::1t of tl:c: Tribu •::1.1 t o c1is:iis~ t~1o 
c2..s e .l.L_' d:1st the ;.C'cusod 1 " 0ro :-:ot r csry:ct ; d . I '.'ill o:1l': 
0nphas 1zo t'!:lctt: ~ 

~ . Tho D of cnd'l.nts ~ i :::::p it c of tht~ fo..c t t'!:11.t t!1o 
c~,n.rccs concerned crir~J.C::> of t~'-: nost sr; rious n1..turc 1 

proof of r;hic~l l e nt its -~ lf to t:10 ~;r o'lt -.)S t of difficultio3, 
vu;r o dirc ctl;t i ndic t C'd b efor e; t:'l8 Tribv.:J.:l. l ·::.:;.d ':!itl:out ' 
b o i:1c ~iv0!1 "..!1 0;1portu1: t~· t o cnd:;~vor to obt<l i :-1 l.~d 

1 .sscnb l c o l cno'1ts for t: ; dcf cr.. sc b:t ne:.ns of a pr•cli:'1i n1..r: 

)

l inques t conducte d oqu~ lJ.~· i :1 i: "'.vor of t! J.·; Pro3 Ccutio!:. a s 
of tl:o Dof c ::-J.s c by :-'. nn.ci ~J tr:.t o L1c.l c:)end{'.nt of t~lcu both 
n.nd 1:.-: t!1.o cour::;e of '.·· : r- ' t ~1uy 'Tould :!.1.- ~vc b oon b0~1o fittoc1 
by the n.s s is t 1n c c of t~ c~ f c :::.n e; c ou:1n o 1 . T~~i.., c-.c tu~l 
co::1scquoncos of this vi ::.. -tio:1 o.f pri:!ciplo:J h ave b O'' l1 t 
in ny opinion, p8.rticul--.r lJ.~ seri ous ·~t t: c :-,rcsc~t c'1.8 o . 

b . T!1c ifTos o cui i on rJc.. s c arried out i~ pcrson8.~·1 
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~nd not in ron , t:-.c PJ,on ccr:.tiotl c-l'1i:::·d:::.~ th~...- ri,;ht not 
to ~rosocu•-;,:; ~11 the. l'lu:-··,_,ctn .t t~l') nr.::w tin; ; t:1.o 
~1ri btu1'"tl did. 1.-:ot find ii·r· lf i:1 -. po~Jiticn to control , 
o:1 the occc>..sio:1 for t;,_..., c :.so rp ~"lr~,~·:· .. mc1nc1 , t:'.at :•rosccu
tion b e cx~rci:.H'c1 L'l .'.~1 cqu.t l ·'.:ld suf~'5.ci.mt l:t j usti:2ird 
:-1a~:.ncr r c~:"-rdL:.: '11 j1· '- 2.ci ,blr ; on tl. ~ ot~:."r ~l1.nd , it 
found its,·lf cxpo0·.c1 tc ;·:e;ss inc itn scv.)~c>ity in ~1 
ur1,;q1~·1l 1.::1d u·1junttflod. '.1~.l·y . T~lc cr.>:}r>< !CJUC~~C~)s oi.' t]-~ic 

i~1~.-qu".li ty :.r - p".rtlcul;'.r·l~r O.p;.J'.'<r 1r. t 1.'10 r crr c t ab l c i:l 
rc w•,rd to E~':'l'[)<-I'O!' Eiro:dto ''f' lOrl t:-t\.' trt 1 r"V() '. l t•c1 could 
'1.-. ,r t.. (, ~, COll-tnd · -,o~ i-11" "''J"'-~( ct"' "'1C1 •T''O"'O .b~,·'.'"'.cc -I..._\ ') ,!,, __ . .:,., J •J."' ;.J.: .. ·.J '" I.;)' •'"'! .:,) ... J. \J_.,. ~J I "'..._. -· 

fron t'll. tri '.1, y;~li1,· :1 :.kine= one 'trxr..cl"r '.;: .ot~~t r , if 
:is c'ls c is n: .. :.surcd by,..,_ dif'f,.l,._,;·lt [Jt ·.:·cL:r,d , i::.t.:rE.t tio~l- J 
j unt:lco v·ould n'-::rit tn b r1 '-' XL rci.s ~c1 , ·:ras c.:;rt ~i--ll:T 
d."'trirrn t . 1 to t~1o dr-.f~:r:sc of t:,.n f .. ccuscd . 

c . The ;.1.Y.:11,r i:1 vhic:'l cl : libcr o~ ·_ ():::s '.!.:,ra CO:i.1c1uct:x1 

--1:,7 bo conto:;tcd -~s to !·n.vi·,_ ,~ .s;-u:.'od tl::o D::;f c~1d<1:1 ts ~l1l 

th· . ,~·u•'.r':nt,'l.S ':J]-:ie::. t:!-"1<' 1 ''..'...' of :1 ttic:..J r:r ·~1ts t:_cn ~-~1d 
,,.r::ic:: c ... :1 l.10 TU'!Yl".riz,:;d ·-...o :Lol1o·.rn : 0r ·1 d -·lib ~r:.ti·,:·:n , 

out~ic~r; of' ."'.11 i:1f1u.:-.::.c :' , bo~ri: .,--; U:::-'C:1 r~ J.J_ ;n~oclt:cod . 
·;}Vidc:1CC t ''.:_::o::c; , _J.l t:v 5t:c'! ;.:.s ·;!::.o r:"t ~~t t:lo tl~i.'.J.3 o ;~11 
t~lC p"..rt of t:.o jud;_-· ::t r r. l:~tivo 'Go t~~.( f_._:l<H:l.:_~::; of f .. ct 
·,J,.fJ pro:,-·trcc1 b;· . dr1.f·c~.::,: co:·l~·itt;>:J G.:H1 sub:titt::;d b:~ t~1c 
l 'lttcl., :~s it;~ :· .. ·~~c~, .1" 'tj o:~s ~~J,o:rs:.>.:oC: , ::'i:..,'Jt to .. co:·L"":litt0c. 
of seven jud._;-;s c.1l~...-cl t~.0 1: •. jo:rit:· '· Co'>y of t~'..is ,Jr~n; 
'.'PC. ,10o c1int~i~:n.:.t .d to tl:·: .fol~!' ot:.r·r :~ ::h ,r~; 0.£' the 

/

Tr5.bu.'1·.1 . T1
·.·, 1 'ttcr \ ' ·::c.: c .11.Jd uro:1 to su. :lit t~ .. Jir f\\111 

Vi ~·Is to t ~~~ ':lf'.jorit:· i:". Vic\'! r·f t~: d.J' r1:!.scp:;;;io:1 t :".:Ld 
s!crJuld t)-:r; c·18·· . :.ir~ , 1' "r :·1oc1ific>.tio:1 O'i~ t):-.: ,,~,:Lt . 

~ut t~-::.; ,: lov·.:i~ judr .s ··:' :·.r~ C\•:1:)(,;;;... t.~, ,) Tribu:~-ll ·;rrn :"..r v·r 
c,lllc.,d to ':r:ct t o r1 i;Jcl~ · · 01..,'~11~· .::. :) .rt nf o::~ :i.:~ its 

\. C;:1tirv 1~,T' this :r''lr t of t~ jUC:7l'l1t e 

0:1l:y tlv' ~Y-:'.:rt 01' c2..., · ft r , 1 ~ ti vo to i::,.-'li vicu ·t l 
c".~ !' ·r~s t~v; obj ct n~.' r 1 l d:lscur.;::.d.cn~;; •. 

I·'l tho cours::.. Oj~ · •' .t uo.~.~ b•' c~tJ.l "~(l tl:"J ;>criocl of 
c1 .libcr.l.ti on ~Jov:;r ".1 of the juC:. ~cD of thn 'T-Ii:~ ori t:"' 
subllittod L: v1ritL1t: to ·tc:l :t .... !lbcr of the 'iribur t1 :·,o--10-
r..::dUl!s cc~t .i'1L1~~ rc.:·:.r1:3 i:1ch:.c"d b:,· v~~ r :·.cJi:~, · cf t'~c 
dr"..ft . Ccrt L: of tl~ 'S, r ':):-1 .r]<:s ·1orc r _!t i:1l,d b~.~ t ' ·;o 
!:·nj orit:t .:'1d ')Cc"..sio;-~'-d t~-:.c. qodific ~tiojl of' t:,\·: firr:t dr ,ft 
Also c~i;Jtributccl to f'.l1 t'~c jud{·o:.1 of tJ:v Tribu:~·t l Hero 
t~.:.n dr·lfts of X.'. r1i;,cr~:-~ti:;.' ~~d :m•. t'"..·'l !" '[)O:J'.->ib1~· d:!..::;s .. nti: 
o:;i:;io:l. . 

T:-J.- ) l :!.cL!:· c):C ::;
1
- '1_;_, :~ !.tu:··,- ·t t~1 ')Jetton of tho 

~ucJ ;1: ·:t nunt br.; l~:t:::r:·y;_~ . .-., t .·3c.1 .. ;: :1.ck".o·;;l c1c;r:r':lt of t:10 
ro~;~>.;ct or t:~') cu;Jt ::~r:.- .~o:..':ls C\f t;~ . cLl::.bcl' ·.·cic:1n of 
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Tribunal s . I co:1nider it ny duty to decl[lre here that 
it c 'lnnot bo t aken as ncknoul udc:'1ent there of . I find 
nysolf w.abl e to de!1y or attest : (1) thnt 8.1 1 the 
judces , those of tho nnjority frs qcll us those of tho 
ninority lnvc tn.kon co :ni Z'lneo of c::~eh opinion e xpress-ed 
by ench judc;o as they 1;,rould ho.vc done in or 'l l delibera
tions nl;.ich ·:10uld have nocoosit'lted ·:;he prescnco of 
o~ch of then ; (2) that points of l nv and findin~s of 
f "Le ts adopted by t~1o :'1'1jori ty vJOro dono so outside of 
1.11 ns8 ist 'lncn of porso:.1s otl:or thor: judce:s ; (3) that 
a ll tho e vidence 'lnd only the ovidcnc::o produc ed durinc: 
t he course of t~1c tri 't l \"lets t 'lkon in·~o consideration . 

... ,. 

Verdict o.nd Sontonc:ls 

/l verdict rc8.c~·l0d b-;,- 1. Tribun"l 2ft cr o. defective 
:;;rocodurc cannot b e n v nlid 0:10 . Th::; no.jority hnvinc; 
expr essed t~1o ir verdict . I nill ho,.-revcr nuke b1orm nine 
o. lso .subject to c"..ution ::~nd rovisnblo '1.3 it is . 

Insp ito of tho violation of rules the respect of 
\'Jhich \l::lS osscnt i ·'ll to tho dcfon::rc of the J.ccuscd • and 
porh'l::::->S b oc1.use of it , I r e'lc~"Lod the conclusion that 
tho culpn.bilit:,- of the l ... ccusod r ec:;ctrdinc the accusa
tion of crines o.c;·J.i::>.st l'oncc co.nnot be rocr:rded ::ts 
cort'lin. 

Fr on 'l.nonc; t~w nunorous factu".l r easons nhich 
1.ro i n fav or of t ho !.ccused ,. I nill o:.-11:,.- nontion tho 
trio foll0\':i.:1C 0.:10s bec n.usc of the ir co!1ncction with 
consider nti ':lnn of 1 '1\'J •:1hich did not '1ttr nct or retuin 
tho nttontion of t h0 Tribun1.1: 

1. J.lthouch it is not necessary to the prosecution 
in the presence of o.n officia lly ~rnml[''ltod l o.w to 
prove thC'.t the i\.ccuscd had kno\·rled[T of it , it is still 
true th:J. t the judcc cetnnot con dorm the 1 "".. ttcr Hi thout 
b c inc ccrt-:.in t hett he \Trts in -:. pos ition nt t~1e do.tc of 
tl:o facts considered rcpron.chet•ble tc discover t ho 
crininetl ch2r~cter of then. 

!.!1yone vns c ort et inly in a pas it i on t o l cn.rn 
durinc tho i)eriod covered by tho I ncHc t c1cn t that 
co!1spirin '~ , p l anni !1,.. , lJrcpnri r_~ , i n 1tintin;· , or rmt~inc 
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an o:c.~r os sivo vnr ¥11.8 a cri;:1o . But it is evident 
thc. t t~1o s o ex pr ess i ons , ccns~; irinc , :11 .:.n:-'.inc; . e tc . 
rJC r c o.t th.c tine t oo v o.cu c t o !3orvc in t1· .. c:·1s elvos t ho 
citizen of o. na tion c n llod upon t o p l ny ~ pnrt . u~nt
cvor it no.y b e , i 71 conduc tL1C tho r e l 8.tions of his 
country "r ith 0thor C'1U::1trics t ') frn"n n.~ opini nn on 
t 11e ncr i t of ~-:i n conduct . If t ho nords ccnspirinL· · 
:) l '1.nn i~;- , pr opo.r i nc; , i n i tia ti :F ·:Jere 'lt t he tine 
c o:1s idcr ed r ·J 1 '1 t i vc 1·:7 on.s::r to def ine i ns of8.r ::ts i:1tor
ntti on'l. l r•~pressi )n is concerned , n:,.:)n uRed nl rne , 
t~1c ir ::c"..nL1 · b ec'l.nc infinite l y ~ore difficult to specify 
H!'Wn o.ssocio.ted n ith tl::.c v1ords " n.c~~rcssivc rm.r 11 • 
Moreover , ~ho.t ~'l.s tho ~·~t of r espons ibility b of8.ll-
inc tho o.c tu·1 1 '1utl:.ors of t~c e1.cts n!:ich tl~c s"..id 
ci tizcns were c"..ll od u~on tc a'cc,...np li sh and rihich 
t hey v e r y oft en 8.cc nr.1plished by order or ni thin the 
li:1it of functi ons conccrni!1;-:; Hhic~1 tho~~ VTcr o subject t o 
control? S o no.n~- questions ove r which before t ~iO ¥ro.r 
nnny s tudon ts of inter n::.. tion 1.1 l c:.';r }lCJ.d ponder ed '.'Ji t hout 
b c inc c..blo t -:- r eso lve t l10n. It scans oxtro}:lc ly doubt 
ful to no tl:2t t ho Dcf cnd::.n ts V!Crc in o. pos i tion to 
b e tt er succ oc:d ~t t it . Only V·c forr.c..l proof tl"~at t:-~cy 
ho.d o.c tu'. ll;,- succJcdcd c ould d i s:x. r se tl:.is doubt c.nd 
prrnit t he cc~dc:-m"..tion of t ~1o D·: f or..d8.nts . Indeed , i n 
sover 'l l pe1.rt s of the j udr:ncnt quotir:c d i scourses , 
policies ado::tcd , c. tc ., by t h') Dcf cr:d'l.nts , t ho \·;ord r:"..r 
is ",cco;--1p-:.~ i ,,d by tl:o o:-· ithc t ar_Tr oss ivc i n sue:~ a r:"..y 
th."..t t he l a tte r s·.:o;--1s t o cr:1etno.te dir ectly fron the 
nouth or t ho :rcn of t:!:l.c f.cc wed . Never , ho\7vver , d i d 
8.ny of tho~ i n netn ifcst i nG t he ir f cnr , t he ir desire of 
a vmr , t he ir e ff orts t o assur e , i :-1pcdo , r c t'lrd tho 
outbr c'1.k o f a v1ar , spo"~k of this vwr n.s nn ac":r css ivc 
\'JO. r. . It i s onl y by substitutin': t ho conclusions dr o.vn 
fr or.1 t ho OX'-'-~linat i on of t hese discourses", pol ici es , 
e t c ., t o tJ:C' t ext its e l f' of t l"'..c so disc ours e s , pol ici es , 
e tc . • th'lt t he nn. j orit:l v1c..s JLb l c t o \'Jrite t he find inGS 
of fact :_;or n itti:-11; t o o.rrivo .<.::. t t~1..o confession on t he 
l'·'1rt of t~o De f endants )f t he ir r~uil t "..nd i n:") lie i tl-:,r 
of tho c o~·niz anc0 of t~0 l an. 

2 . No direct j)r oof nas furnished conccrninc t ho 
f or :1n. t i o:-: a:-.1o.::.r; indi vi chn l s 1-::no\Jn • on a lmorm d '1 t o ~ 8. t 
o. spec ific poi nt • of n. p l ot tho obj ec t of y·:1i ch rJ"..s t o 
assur e to J 'lpa:-1 t ho do':J.i r:n ti crl u..l"lncecpt od by its i n 
::n·bit'ln t s of sone ')'l.rt of t'<c Horld .. Tho onl~- t h ine 
proven i s tr:c oxi stcncc '1.non •. : ccrt·1:.n influontinl cl'lssos 
of the Jo.p~ncse nCl.t i on 0i' tho desire to soo.t ::.t '111 costs 
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the doninntion of J 't:l'1!1 upon other p ·1.rts of East 
J~sin. . To this t cndcnc-:r • the Dcfo:.-1dD.:1ts a.dhcrrcd in a 
pornnncnt r r t cnpornrJ- ~onr;.l ; bu~ t he question ron'l.ins 
conplctcly t o rusccrtnin vJhothcr b~.,. chine: tl:.is they did 
or did not n.ct crinin:~.lly . The quos tion vms neither 
r'"lisod by the Pr osecut i on nor nns' 1or :)d by tho jud[T1cnt 
of tho nnj or i ty . This t ondonc;r de vc lo;"pod u p t o the t inc 
nhcn it crys t o.llizod in tho docln.r:J. t.i on of the Pacific WD.!r , 

T~1c question of tho r o srons ibilitJr of the latter roc8.rdod 
'l.S n.n is o l a t ed o.ct '1nd rJhich , in ny op i nion , constituted 
tLo nost serious of 'lets co:.t:1ittod :.1-:;'linst ;:->on.co rcnnins 
unnnsuorod . It C'lnno t be denied , i t hnd n princ ipal 
author Vlho osc'l.pod '1 11 prosocuti ):~ 0..~'1d of ':Thor! in any 
case the pr ·:)scnt Dofcndn~:.ts c o·J.ld o~1ly b e c ons idor od 
as nee onp l ic os . If it is dcsi:."od t o n::tkc of those 
Defendants sonothinr other th:;.n eventual ncconpl i ccs 
'tnd substitute t~o ir responsibility to that of the 
rrinc i ;Jc>.. l 'luthor , I will ~1oroly quotJ i n oppos iti on to 
such n c lain tho follonin[; e xtract fr>011 an entry in 
KID0 1 s Dia ry , Ex~ibit 1198 : 

11 I vinitod tl10 I::1pcror "..t 3. 30 p . n . i n ros11onso 
t:: his roqucnt . He s.'..id t~:.:-.t Prince TU::~rLTSU had told 
hin tllt:'.. t tho 1TO.V";"1" ' s ~:r'.nds rmro full n.ncl it a.p:)oarod 
t!:o.t ~1c. ·::ishod to "..Void \nr , but did nut loon uho..t to 
clo . I 'l.dvisod tho B~·1pcror to .:'..sl~ t~10 o~inions of tho 
Nnvy Uinis tor , tho ChiGf c·f tho Ho. v'"ll G,;nor o. l Sto.ff , 
n.nd tho Pr cnior , for tho situatior:. \Jcts r o'lll;l rr'WLl . 
We could not be too 11rudont ic1 tl .. o nattcr . :.t 6. 35 
p . n . I ac;'li:.-1 visited tl-:o E~.1poror in response to l1is 
request . He s'l.id that h.o lw.d or der ed tho Prcnicr to 
1.ct nccordinc to prorr nn on account of tho o.ffirnn.tivo 
nnsnors of t}:c NavJ~ I.1i:.-1istor ctnd tho Chief of tho l\I".vy 
GJnor~l Stnff co:.-1ccrni~r tl w question a.s to t~o success 
of tho rrctr . " 

"' ... 

I have 'tlrondjr said that th..., c\efocts of tho procedure 
follorrod by tho Prosocu+ ion o.:r.d by t ho Tribtu1nl d i d not 
:'Ornit no to fornul'lto a definite o:;-: i nion c onccrninc; 
the quostio:"l.S r'lisod by tl:.o 1.ccusntions of crinos n.c'"linst 
pence . Tho s~nc is nooosso.rily true roc'lrdinc the 
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accus.:l.tions 0f convci:ti')n.:l.l v1c.r crir:t<...s 0.~1d cri::tcs 
0.~"1 ins t ~1urnni t ~- . 

Tl:c nost nbc ninabl c crir1cs m:rc connittcd on 
tho lc~rt;ost sc'l.le b~l tl:c :~1enbcrs of tho Japanese 
police 'l.!1c1 navy I cste-..:1::--d I could ~'l.y :·lOvertl:cless . 
c..nd I nill o..c~d t~1ore is no dot:.bt in :-:J.y n ind th.:1.t 
c ert'ti n Defend -:tnts bc.:l.r :-1. l 'l.rc.c part of t:.1e res pons i 
bili ty for t!:cn, t:!.1a. t othc~rs cort'1inly r endered then
so lves ··uilt:- of seri0us fQilinc-s i n the duties to':;c..rds 
the i'Jl"'iso!'lers of wn.r 'l.nd tovnrus ht..m['nity. I could 
:1ot vcntu:;.~o further L'l t:·10 for:mlo.t::_o::l. of verdicts , 
t~.,_o exactitude cf ':i:1ic:1 uould be s ubj oct to c ~lution 
or to s cntonc os , tl-:e equity of v1hich .. 1ould be by fc..r 
too contest~blc . 
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