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l. Introduction

1. The Appeals Chamber of the Internati&@raininal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other &eXmlations of International
Humanitarian Law Committed in the Territory of Rwi@nand Rwandan Citizens
Responsible for Genocide and Other Such Violat@osimitted in the Territory of
Neighbouring States between 1 January 1994 ande8&rbber 1994 (respectively,

"the Appeals Chamber" and "the Tribunal") has kefoan interlocutory Appeal lodged
on 12 October 1999 (the "Appedl) by Laurent Semanza (the "Appellant”) against the
"Decision on the ‘Motion to Set Aside the Arrestlddetention of Laurent Semanza as
Unlawful™ (the "impugned Decision']2] The Appeals Chamber must also rule on the
"Prosecutor’'s Request to Supplement the Recordppedl” (the "Prosecutor’s
Request")3]

2. The impugned Decision was delivered bglTThamber Il on 6 October 1999.
In that Decision, the Trial Chamber denied the "ibloto Set Aside the Arrest and
Detention of Laurent Semanza as Unlawful” (the "loto Set Aside as Unlawful#]
Citing the similarity between the instant case #rainterlocutory Appeal as well as the
Application for Review inJean-Bosco Barayagwiza v. The Prosediioithe
Prosecutor’'s Request seeks leave to present atligwidence before the Appeals
Chamber.

3. Both Parties have adduced the simildréyveerSemanzandBarayagwizd56]

The Chamber recognizes that the two cases aredrsi@dar in terms of both fact and
procedure. However, the similarity between the tases does not necessarily imply that
the legal findings will be the same. The Appeala@her would like to recall the

specific features of the instant case relativdéBarayagwizacase and states that it has
considered the issues raised in the instant catieedasis of the specific arguments and
grounds submitted to it by the Parties.

Il PROCEDURAL BACKGROUND [7]

4. On or about 26 March 1996, the authesith Cameroon arrested the Appellant
pursuant to an international arrest warrant issiyetthe Parquet général (Office of the
Public Prosecutor) of the Republic of Rwanda.

5. On 15 April 1996, the Prosecutor subedith request for provisional measures in
respect of the Appellant and 11 others under R@lef4he Tribunal’'s Rules of
Procedure and Evidence (the "Rules").

6. On 6 May 1996, the Prosecutor made aasidhased on Rule 40 of the Rules for
the authorities in Cameroon to extend detentiothbge weeks for all the suspects,
including the Appellant.

7. On 17 May 1996, the Prosecutor infortedauthorities in Cameroon of its
intention to proceed against only four suspectsjmauding the Appellant.
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8. On 21 February 1997, the Court of Apgeathe Centre Province in Yaounde,
Cameroon (the "Yaounde Court of Appeal”) dismisbedextradition request by Rwanda
as inadmissible and ordered the Appellant’s releBisat same day, the Prosecutor filed a
further request for the Appellant to be arrestedi @aced in provisional detention,
pursuant to a second motion based on Rule 40.

9. On 24 February 1997, the Prosecutoriegpd the Tribunal for a Transfer and
Provisional Detention Order under Ruleli8. The application was heard on

3 March 1997 at aex partehearing before Judge Aspegren, who issued an @rder
same day, which order was filed on 4 March 199 dbcuments were served on the
authorities in Cameroon on 6 March 1997 and theelapt received a copy thereof on
10 March 1997.

10. While awaiting transfer to the Tribunath, 29 September 1997 the Appellant filed
a writ of habeas corpusvith the Trial Chamber challenging the lawfulne$$is
detention in Cameroon.

11. On 16 October 1997, the Prosecutor subdhén indictment against the
Appellant. The review hearing was held on 17 Oatdl®®7 and on 23 October 1997 the
indictment was confirmed by Judge Aspegren.

12. The Appellant was transferred to the Omidd’s Detention Facility on
19 November 1997.

13. On 16 February 1998, the Appellant madenttial appearance before the
Tribunal and pleaded not guilty to the seven countee 23 October 1997 indictment
against him.

14. On 31 May 1998, the Prosecutor filed aiomounder Rule 50 seeking leave to
amend the indictment in order to add a new coupl Decision of 18 June 1999,
Trial Chamber Il granted the Prosecutor’'s motiorwrtten Decision was subsequently
filed, on 2 September 1999.

15. On 24 June 1999, pursuant to Rule 50t(®)Appellant made a second initial
appearance on the basis of the amended indictmdntlaaded not guilty to all counts.

16. The same day, after the Appellant hadentasl plea, the Prosecutor sought leave
to correct errors in the English and French traimsia of the amended indictment. The
Trial Chamber granted the Prosecutor’'s motion &edProsecutor filed a second
amended indictment on 2 July 1999.

17. On 16 August 1999, Counsel for the Aplfiled the Motion to Set Aside the
Arrest and Detention of Laurent Semanza as Unlawful

18. Trial Chamber Ill heard both Parties 8niS2ptember 1999 and on
6 October 1999 delivered its Decision dismissireggaid Motion.
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19. On 12 October 1999, the Appellant apgkagginst the Decision of
6 October 1999.

20. On 9 November 1999, the Prosecutor filed'Prosecutor’'s Request to
Supplement the Record on Appeal".

II. APPLICABLE PROVISIONS
A. The Statute
Article 9: Non bisin idem

[...]12. A person who has been tried before &onat court for acts constituting serious violasasf
international humanitarian law may be subsequeritg by the International Tribunal for Rwanda oifly

(a) The act for which he or she was tried characterised as an ordinary crime; or

(b) The national court proceedings weareimpartial or independent, were designed to ditied
accused from international criminal responsibildythe case was not diligently prosecuted. [...]

Article 19: Commencement and conduct of trial procedings

1. The Trial Chambers shall ensure thatad isifair and expeditious and that proceedings are
conducted in accordance with the Rules of ProceddeEvidence, with full respect for the rightsiod
accused and due regard for the protection of vctimd witnesses.

2. Aperson against whom an indictment has loeafirmed shall, pursuant to an order or an arres
warrant of the International Tribunal for Rwanda,thken into custody, immediately informed of the
charges against him or her and transferred tortteerlational Tribunal for Rwanda. [...]

Article 20: Rights of the Accused

[...]14. Inthe determination of any charge agathe accused pursuant to the present Statutactused
shall be entitled to the following minimum guaraegein full equality:

(@) To beinformed promptly and in detail itnaguage which he or she understands of the nahde
cause of the charge against him or her;

(b) To have adequate time and facilities fer pheparation of his or her defence and to comnatic
with counsel of his or her own choosing;

(c)  To be tried without undue delay; [...]
B. The Rules
Rule 40bis: Transfer and Provisional Detention of Suspects

[...]1(C) The provisional detention of the suspeety be ordered for a period not exceeding 30 days f
the day after the transfer of the suspect to thentien unit of the Tribunal.

Rule 62: Initial Appearance of Accused
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Upon his transfer to the Tribunal, the accused sieabrought before a Trial Chamber without dekayd
shall be formally charged. [...]

(i) Objections based on defects in therfaf the indictment;

(i) Applications for severance of crimasrjed in one indictment under Rule 49, or for safmtrials
under Rule 82 (B);

(iv) Objections based on the denial of ejifor assignment of counsel.

[...](D) Decisions on preliminary motions are watlt interlocutory appeal, save in the case of disali
of an objection based on lack of jurisdiction, whan appeal will lie as of right.

(E) Notice of appeal envisaged in Sub-RDeghall be filed within seven days from the impadn
decision. [...]

Rule 115: Additional Evidence

(A) A party may apply by motion to preseefore the Appeals Chamber additional evidence lwhic
was not available to it at the trial. Such motioastbe served on the other party and filed with the
Registrar not less than fifteen days before the dathe hearing.

(B) The Appeals Chamber shall authoriseptiesentation of such evidence if it considers tinat
interests of justice so require.

V. THE PROSECUTOR’'S REQUEST TO SUPPLEMENT THE RECORD ON
APPEAL

21. Before considering the interlocutory Aglh¢he Appeals Chamber must rule on
the Prosecutor’s Request to Supplement the RecoAppeal.

A. Procedural Background

22. On 9 November 1999, the Prosecutor lé&teque$8] seeking leave for both
Parties to present additional evidence in the lgfhthe findings in the Appeals Chamber
Decision rendered on 3 November 1999 in the cadeari-Bosco Barayagwiza v. The
Prosecutor(the 'BarayagwizaDecision")[9] On 11 November 1999, the Appellant filed
a respongdé& ] to the Prosecutor’'s Request.

23. In a Scheduling Ordéd] delivered on 8 December 1999, the Appeals Chamber
ordered the Prosecutor to file, within seven daysief specifying the additional
evidence which it wished to present before the App€hamber under Rule 115. The
same Order granted the Appellant leave to respotigat brief within seven days of
receipt. The Appeals Chamber stated that it wdudth rule on the question of additional
evidence.

24. On 15 December 1999, the Prosecutor &l8dief12] containing the additional

evidence, in accordance with the Scheduling Ortiee. Appellant responddd 3]
through his Lead Counsel, on 21 December 1999.20Dbetember 1999, his co-Counsel
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filed a separate Brief in resporjdd] which also addressed the issue of admissibility of
the additional evidence.

25. On 14 January 2000, the Appeals Chamied15] on the Prosecutor's Request,
in accordance with the Scheduling Order. The Ogdanted the Prosecutor leave to
proceed on the basis of the additional evidenealdit its Brief while allowing the
Appellant to challenge that admissibility and pridlvalue of said evidence. At a
hearing held in Arusha on 16 February 2000, theedfgppChamber heard the Parties on
the issue of admissibility of the additional eviden

B. Arguments of the Parties

26. On 15 December 1999, the Prosecutor fitedocumen{d 6] which she viewed
as components of the additional evidence needetthéohppeals Chamber to rule on the
lawfulness of the Appellant’s arrest and detent@n.21 January 2000, the Prosecutor
completed the Record on Appeal by annexing thexdtother 7 documen{d.7]

27. The Prosecutor takes the view thaSbmanza&ase, which is in many respects
identical to theBarayagwizacase, "is not sufficiently ripe for a decisida8] The
BarayagwizaDecision of 3 November 1999, in her view, settfarew jurisprudence
which "was either undecided or unsettldd)] prior to that Decision and which the
Parties could not have known at the hearing orMbton to Set Aside as Unlawful. In

her view, that situation therefore created a neeslipplement the Record on Appeal,
which, she believed, would be enriched by freshallagguments based on and in the light
of the findings set forth in thBarayagwizaDecision.

28. On the basis of Rule 115 (A), the Progecargues that the evidence in question
was not available to Trial Chamber Il during threqeedings and "submits that the
guestion of whether the evidence was availablbeatrtal must be determined on a case-
by-case basis, considering the circumstances xisted at the time of the trial at
issue"[20]

29. The Prosecutor submits that two factboukl be taken into consideration, the
first of which is the relevance of the evidencéhte trial: thus, according to the
Prosecutor, "one reason for evidence to be deewieavailable is that it is not relevant
to the issues of fact raised in the motion presktdehe Trial Chambeff21] In the
instant case, the Prosecutor submits that the 8utiea could not have presented
evidence which it deemed irrelevant both to the éllamt’'s Motion before the Trial
Chamber and to the impugned Decision.

30. The second factor which must be consdjerethe Prosecutor’s view, is the
relevance of the evidence under the applicable the/Prosecutor argues that "No party
can be expected to offer evidence that is not agleunder the applicable law, and no
party can be expected to introduce evidence irtigation of a new interpretation of the
law that may change the applicable law in the futtiherefore, another reason for
evidence to be deemed not available is that ibigelevant under the law that is known
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to apply to the matter before the Trial Chambehattime of trial"[22] In the instant
case, the Prosecutor’s view is that the new evielevas rendered unavailable inasmuch
as it related to points of law which the Chambet hat considered; those points of law
were raised only after tHearayagwizaDecision had been delivered.

31. The Prosecutor submits that the inteiaSisstice also require the Appeals
Chamber to take into account all the evidence ptegeby the Prosecution. In the
Prosecutor’s vievj23] the interests of justice should be viewed prinitypa the light of
the reasons for establishing the International @@mTribunal for Rwanda set out in the
United Nations Security Council resolution 955 (499

32. The Appellant, on the other hand, corgehdt the Prosecutor has failed to prove
that the Prosecution did not have the evidenceepted in its Brief at its disposal at the
time of the trial. In the Appellant’s view, "thipplication is but a frantic attempt to
anticipate issues and/or reopen the debate omtispjudence ofean-Bosco
Barayagwizd.[24] The Appellant argues that the evidence was avaikd in his view,

it related to issues raised at the hearing befa Thamber 11 of his preliminary

motion challenging the lawfulness of his arreste Bppellant adds that some documents
are in relation to unfounded argumgafg and that he was not mentioned therein either
by name or statyg6] In addition, according to the Appellant, partloé¢ evidence had

not been disclosed to him in spite of the Prosetutibligations under the Rul¢&7]
Consequently, the Appellant rejects the Prosecaitmguments in respect of the
availability of the evidence. In his view, the Reostor did possess the evidence but
simply failed to make use of[28] The Prosecutor had never requested the Tribunal to
extend the time-limit to enable her to obtain thibems of evidence, nor did she make
use of the opportunities available to her undeiStatute and the Rul¢29]

33. On a more fundamental level, the Appé¢lthoes not accept the Prosecutor’s
arguments as to the interpretation of Rule 115ntaaiing that "whereas the confusion
between the unavailability of evidence and the reeatilduce or not said evidence in
fulfilment of its mission by an organ of the Tritaincannot be considered as sufficient
explanation for the availability or not of said @@nce, whose proven unavailability
would result in its admissibility at appedB0] In the Appellant’s view, the interests of
justice should therefore oblige the Appeals Chandeefuse to admit the evidence
presented by the Prosecutor, who, "just as forctingr organ of the Tribunal, or any
party, [...] is bound by the rights and privilegeipslated in the Statute and Rulg81]

C. Discussion

34. Rule 115 sets forth the basic criterigpi@senting additional evidence. Under the
Rule, two criteria must be met: the additional evice must not have been available at
the trial, and said evidence would be present#tkiinterests of justice so require.

35. Just as the Appeals Chamber of the latermal Criminal Tribunal for the

Former Yugoslavia held in ifBadi¢ Decisiorj32] of 15 October 1998, this Appeals
Chamber holds that generally, admission of addili@vidence must be restrictive and
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confined to narrowly defined limits. In tA&adi¢ Decision, ICTY Appeals Chamber held
that "there is some limitation to any additionaldewntiary material sought to be
presented to the Appeals Chamber; otherwise, thestricted admission of such material
would amount to a fresh trial. Further, additioeaidence should not be admitted lightly
at the appellate stage, considering that Rule ReEgliest for Review] provides a remedy
in circumstances in which new facts are discovafeat the trial'[33]

36. Any analysis of the criteria stipulatgdRule 115 for presentation of additional
evidence must therefore be rigorous. The Appeats®ier will first discuss the two
criteria, their significance and the principlesttbaderlie their application. It will then
apply those principles to the instant case.

1. Criteria for the admissibility of additionalidence

(a) Unavailability of evidence

37. To be admissible under Rule 115, evidengst not have been available to the
moving Party at the time of the trial. In the afoentionedladic Decision, ICTY
Appeals Chamber considered the principles for pmeging the unavailability criterion.
This Appeals Chamber will recall the substancenefgeneral principles for interpreting
this criterion which were considered in thadic Decision and will therefore also adopt
the following conclusions:

- The reasons adduced to justify the aiability of evidence are of capital
importance in decisions on the admissibility of iiddal evidence. If the moving Party
does not put forward valid reasons as to why th@esee was not available, said
evidence is deemed to have been available andrisftire not admittef84]

- It is not possible to dissociate comsation of the unavailability criterion from
the criterion of diligence of the Party filing a tram under Rule 115. The moving Party
must show that it acted with due diligeri88] implying that it must prove that it used
"all mechanisms of protection and compulsion atéédainder the Statute and the Rules
of the International Tribunal to bring evidence [bdfore the Trial Chambe[36]
Otherwise, the evidence will not be deemed unabigila

(b) The interests of justice

38. Rule 115 states that "The Appeals Charsihall authorise the presentation of
such evidence if it considers that the interesjsstice so require”. In theadit

Decision, ICTY Appeals Chamber took the opportutityule on the significance of this
criterion, holding that "[...] the interests of justirequire admission only if: (a) the
evidence is relevant to a material issue; (b) théesce is credible; and (c) the evidence
is such that it would probably show that the cotieitwas unsafe[37]

(c) Principles for applying the two admissibilitsiteria

PURL.: https://www.legal-tools.org/doc/d38ef3/



39. In théladic Decision, ICTY Appeals Chamber explains the gdraiaciples for
applying the two criteria discussed above.

40. Generally speaking, the unavailabilityecion must be satisfied before the
interests-of-justice criterion is considei&8) In the view of ICTY Appeals Chamber,
the primacy of the unavailability criterion derivieesm the principle of finality: "if [...]
evidence is admitted on appeal even though it wasadle at trial, the principle of
finality would lose much of the value which it hasany sensible system of
administering justice[39]

41. However, this principle may exceptiondd®/rendered less absolute by the need
to avoid a miscarriage of justi¢40] In theTadi¢ Decision, ICTY Appeals Chamber held
that "[...] the principle would not operate to prevére admission of evidence that
would assist in determining whether there couldela@en a miscarriage of justiddl]
ICTY Appeals Chamber nevertheless emphasized gteateve nature of this
possibility[42] ICTR Appeals Chamber reaffirms that easing thalitiy principle must
remain a most exceptional act.

2. Application to the instant case of the criaas outlined

42. The Appeals Chamber has considered tltm@iments (Annexes A to [B]
presented by the Prosecutor. Some of those docsmmerely Annexes O to T, which
were attached to the Prosecutor’'s Response ofritladya200q44] were not formally
presented by the Prosecutor as additional eviddieeAppeals Chamber will therefore
not rule on their admissibility as additional ewide under Rule 115.

43. The Appeals Chamber has considered tluehs® documents presented by the
Prosecutor in its 15 December 1999 HAé&l in the light of the aforementiondadi¢
Decision and using the evaluation criteria for ating evidence which are outlined
above. The Chamber ruled that the documents didheet the first admissibility

criterion for additional evidence, namely the unkality criterion: the Prosecutor had
failed to prove in what respect they had not beeilable at trial. The Prosecutor argued
that theBarayagwizaDecision was a reason for unavailability. The Agdpe&Chamber
must reject that argument: developments in casezéawin no case be the cause or
grounds for, or even a factor in the unavailabitifyevidence. The argument — which was
actually made for all the documents presentednetiselevant. The unavailability of said
evidence has therefore not been prowé].

44, In conformity with th&adi¢ Decision, this finding should in principle impliget

all the evidence submitted by the Prosecutor shbeldismissed. However, as discussed
above, admission of additional evidence which dagdulfil the first admissibility
criterion stipulated by Rule 115 is possible ore&oeptional basis if and only if
admission is necessary in order to prevent a nrisgar of justice.

45, That is certainly the case in the instaatter: by admitting the new facts
presented in thBarayagwizacase, ICTY Appeals Chamber, in reviewing the Denis
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rectified the miscarriage of justice which had egeelrin the light of those facts. The
Appeals Chamber is consequently aware that if Hertbat refuses to admit certain
items of evidence in the instant case a miscarmdgestice will result. This exceptional
situation consequently enables it to admit saide&wie, which - as is discussed below -
is of particular relevance in analyzing the arguta@m the merits of the interlocutory
Appeal.

46. The Appeals Chamber admits Annexes B,H, I, J, M, N, Cbisand J47] As
will be shown in the second part of this Decisi@nnexes E, F, G, and H proved critical
for the Chamber’s consideration of the suspeagktrio be informed of the nature of the
Prosecutor’s charges against him. The remainingmeats (Annexes I, J, M, N, ks
and S) were similarly relevant in assessing therexaf the Prosecutor’s negligence, as
alleged by the Appellant, in the course of the peatings.

47. Turning to Annex k48] neither Party disputed the existence or conteahof
application for a writ ohabeas corpudndeed, the text of the writ had been filed by th
Appellant in his preliminary Bri¢49] submitted to the Appeals Chamber in support of
his Notice of Appeal and by the Prosecutor in tReSecutor's Request to Supplement
the Record on Appealh0] The Appeals Chamber consequently acknowledgesithat
Application for writ ofhabeas corpusxists without any need to admit the Applicatisn a
additional evidence under Rule 115.

48. Furthermore, the Appeals Chamber admitseX f51] as additional evidence
only insofar as it shows the course of proceedb&jsre the Yaoundé Court of Appeal in
the case ofe Ministére public c. Ruzindana Augustin et autkésreover, it is apparent
from other evidend&2] whose validity and probative value is not dispuigdhe
Appellant that the Appellant was a subject of thoseEeedings.

49. The Appeals Chamber rules Anng&3yl admissible solely insofar as the
document enables the Chamber to appreciate thicpbsituation in Cameroon when the
Appellant was detained. The Appeals Chamber rejgeté\ppellant’'s argument that the
Annex has no probative value in the instant casaulse Jean-Bosco Barayagwiza is the
Party whose name and status are given. In the of¢iae Appeals Chamber, the
document concerns the Appellant too, for two maasons. Firstly, thBarayagwizaand
theSemanzaases are similar in many respects, particulartgims of procedure. The
Appellant was detained in Cameroon at the samedsnkean-Bosco Barayagwiza along
with other Rwandan citizens and was transferratie¢orlribunal’s Detention Facility at
the same time. The similarity between the two casssheen repeatedly mentioned in the
instant case by both Partiggl] Secondly, the substance of the general problemdoios
Annex N, namely the overall political picture inf@aroon when he was arrested, does
concern the Appellant.

50. Unlike the evidence cited above, themoigonnection between the other
documents filed by the Prosecutor (Annexes A, BD@nd L]55] and the arguments on
the merits of the interlocutory Appeal. Those doeunts are inadmissible under Rule 115
as they are of no use to the Appeals Chamber iidizgpa miscarriage of justice.
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V. THE APPEAL AGAINST THE DECISION REJECTING THE MOTION
TO SET ASIDE AS UNLAWFUL

A. Procedural Background

51. On 12 October 1999, the Appellant fdeNotice of Appedb6] against the
impugned Decision and the Prosecutor filed a Resgor] on 28 October 1999.
Although not required under Rule 117 (A8] on 12 November 1999 the Appellant
filed a Preliminary Appellate Brigg9] in Support of the Notice of Appeal, and on 18
November 1999 he filed three Annep@3 thereto. On 14 January 2000, the Appeals
Chamber issued an Ordigt] for the Prosecutor to file a Response to the Appes
Preliminary Appellate Brief by 21 January 2000 latest and for the Appellant to
submit his Reply to the Prosecutor's Response wibkiven days of his receipt of the
Response in its French version. In compliance thghOrder, the Prosecutor filed a
Responsg?2] on 21 January 2000. This was subsequently ament8d-ebruary
2000[63] Both Counsel for the Appellant filed separate IRspon 28 Janual§4] and
31 January 200[®5] The Parties’ oral arguments were heard in Arusha®February
2000.

52. The principal arguments which the Paipigsforward in their written
submissions and at the hearing are summarizedraftylwiscussed below

B. The Arguments

1. The Appellant’'s arguments

53. Firstly, the Appellant alleges that T@iamber Il (the "Chamber") made an
error of fact by establishing a chronology of egahiat was unsubstantiated and was
wrong to distinguish between his periods in dete®6]. In his view, such distinction is
an arbitrary reading of the facts which is not lolase any obligation in lay67]

54, Secondly, the Appellant argues that thartber made several errors of fact by
finding that he had failed to distinguish betwelea two periods of detentid8] The
Appellant alleges also that the Chamber erred agipg on him the burden of proving
that his rights had been violated during those pewods[69]

55. Thirdly, the Appellant contends that @leamber erred by restricting its
jurisdiction to the period during which he had beégsically in the Tribunal’s
custody70]

56. Fourthly, the Appellant argues that th@@ber erred in law by holding that the
belated filing of the indictment was "wrong", yeiling to find that the Appellant’s rights
and freedoms under Rule B& had been violateff.1] To that effect, he alleges that the
Chamber erred in law, moreover, by finding that3Beday deadline in Judge Aspegren’s
Order of 24 February 1997 was a mere suggestioohwkas not legally binding on the
Prosecutof72]
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57. Fifthly, the Appellant further arguestttiee Chamber wrongly ruled that the
proceedings undertaken by the Tribunal did notatethe principle afion bis in idenin
light of the extradition proceedings undertake€ameroori73]

58. Sixthly, the Appellant maintains that tieamber erred in law by failing to
respond, in the operative part of its Decisiorgltdhe arguments advanced by the Parties
both in their written submissions and at the hegiid]

59. In conclusion, the Appellant requestsAppeals Chamber to vacate the Trial
Chamber Il Decision; to find that his fundamentghts were violated and that the
principle of equality of arms was not complied witth vacate the arrest and detention
proceedings as unlawful; to order his release;tamdle the Appeal suspensive of
proceedings before the Trial Champé&s]

2. The Prosecutor’'s arguments

60. The Prosecutor’s leading argument isttiinterlocutory appeal is
inadmissibld76] and, alternatively, she rebuts the Appellant'scaih the following
arguments:

61. Firstly, that in the impugned Decisidme Chamber did not err in its account of
the facts; rather, she contends that the Chambearsed the chronology of events
exactly[77]

62. Secondly, that in none of the nine paapls in the impugned Decision relating to
the Trial Chamber’s findings was there any findivigereby the Chamber imposed the
burden of proof on the Appellant concerning viaas of his rights during his two
periods of detention in Cameropfg]

63. Thirdly, that the Trial Chamber propémbiid that no remedy was open to the
Accused under the Statute or Rules of the Tribtorahatters predating his transfer to
the Tribunal. The Prosecutor takes the view thatithself-evident because the above-
mentioned legal instruments contain no provisiarréviewing the domestic legislation
of States in which arrest and detention take plagg;

64. Fourthly, that it is evident from the dirChamber’s reasoning that neither Rule
40 nor Rule 4is was breached in the instant c§&@}

65. Fifthly, that dismissal of the Prosecataharges is not a remedy which is
permitted under international human rights [84] and furthermore, that even if such a
remedy were compatible with international law, fets of the instant case would not

justify it.[82]

66. The Prosecutor concludes by requesting\ipeals Chamber to dismiss the
Appeal; or, failing that, to find it without mei@3] or, as a further alternative, to
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consider the proposals for remedy submitted irPtlesecutor’'s Response, specifically,
compensation and release with safeguigdks.

C. Admissibility of the Appeal

67. The Appeals Chamber will first discuss gliimissibility of the interlocutory
Appea[85] filed on 12 October 1999 by Counsel for the Appeatlunder Article 24 of
the Statute and Rules 72 (B), (D) and (E) and T@BeoRules of Procedure and
Evidence.

68. The Prosecutor argues that the Appeabdmissible on the principal ground that
Rule 72 does not apply in the instant case. Acogrtb the Prosecutor, "not only did the
Defence raise nobjection based on lack of jurisdicti@s gpreliminary motiornbefore
Trial Chamber IlI; moreover, there was no discusdiefore Trial Chamber 11l between
the Parties based on aoljection based on lack of jurisdiction stricto seéh[86] In the
Prosecutor’s view, the Appellant had raised onlggjions of whether certain legal acts
had been irregular and "had intended to seek [ggadlties for what he believed were
irregularities in those acts by demanding that tteyuld be voided[87]

69. According to the Appellant, the causéhef Appeal is "identical88] to that of
theBarayagwizacase and the provisions adduced in support ofyBgmwiza’s appeal are
applicable in the instant case. More specificatiyrespect of Rule 72 the Appellant states
that the substance of his objection based on lagkiadiction is identicdB9] to that
accepted by the Appeals Chamber inBlaeayagwizacase. In his view, the "Notice of
Appeal raises the following serious questions wftauching on issues over which the
International Tribunal would exercise jurisdictiand those over which it would not. It
poses the question whether under the Statute andules of Procedure and Evidence as
well as international law the International Tribuihas jurisdiction to control and punish
prosecutorial misconduct. It poses the questionthdrehe International Tribunal has
jurisdiction to protect the rights of accused passander its custody and whether the
Statute, the Rules of Procedure and Evidence costerh jurisdiction]90] In particular,
the Appellant avers that "the objection is notdtsan law whose compliance with the
Rules is the only point at issue, but more fundaaibmnto the actions and conduct of
organs of the Tribunal granted their powers byRhées and obliged to observe those
Rules in their exercise of those powers", ands"this kind of action and conduct that has
been denounced by the Appellant as failure to dpadamental freedoms and as an
abuse of law by arbitrarily prolonging detentiornth@ut Court supervision and in
contempt of the rights of the Defend@1]

70. The Appeals Chamber notes that the Nofidgpeal was timely filed within the
prescribed time-limits and rejects the Prosecutargaments that the provisions it cites
do not apply. The Chamber further holds that bylehging the lawfulness of his
detention, the Appellant has effectively raisedifiseie of whether the Tribunal has
jurisdiction over hinratione personaand is thus appealing against a Decision
dismissing an objection based on lack of jurisdittunder Rule 792]
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71. Accordingly, the Appeals Chamber finds ithterlocutory Appeal admissible
D. Discussion

72. Before considering the violations allepgdhe Appellant, the Appeals Chamber
wishes to comment on one of the grounds of appbedhahe has adduced. The Appellant
argues that Trial Chamber Il wrongly imposed om tine burden of proving that his
rights were indeed violated during his two perioflgetention in Camerodg3]

Without pronouncing on the question of who beaestthrden of proof, the Appeals
Chamber simply notes that the relevant remarkfieyltial Chamber do not refer to the
two periods of detention in Cameroon, as the Appeltlaims, but to the period of
detention after he was transferred to the custddyeoTribunal. The penultimate
paragraph of the 6 October 1999 Decision statds tha

"The Trial Chamber consequently finds that the Deéehas failed to show any violation of the pravisi
of the Statute and the Rules with regard to Semauzdention after his transfer to the custodyhef t
Tribunal"[94]

73. This ground of appeal is therefore withoerit.

1. The principle ohon bis in idem

74. Article 9 of the Statute of the Tribusals forth the principle afon bis in idem
The Appeals Chamber accepts the interpretatiohigfArticle and Article 10 of the
Statute of ICTY95] given by various Trial Chambers of the internagiocriminal
Tribunals whereby:

- Article 9 (2) of the Statute sets aition the extent to which the Tribunal can
prosecute persons who have been tried by a nat@mat for acts constituting serious
violations of international humanitarian |4@6]

- Thenon bis in idenprinciple applies only where a person has effetyialready
been tried. The term "tried" implies that procegdim the national Court constituted a
trial[97] for the acts covered by the indictment broughiresjdhe Accused by the
Tribunal[98] and at the end of which trial a final judgementeisdered99]

75. The Appellant alleges that the proceeslivefore the Tribunal ithe Prosecutor
v. Laurent Semanazaadolate the principle ofon bis in idenbecause proceedings had
already been brought against him in Cameroon. ©he guestion for the Appeals
Chamber is whether in Cameroon the Appellant wastiject of a trial in the sense of
Article 9 (2) of the Statute, that is, whether thal was for acts constituting serious
violations of international humanitarian law andettrer a final judgement on those
offences was delivered.

76. The Appeals Chamber finds that proceexdimgre raised against the Appellant in

Cameroon following the extradition request from Bagquet général (Public Prosecutor
Office) of the Republic of Rwanda. However, in vieithe extradition law of
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CameroofiL00] and the Decision by the Yaoundé Court of Appeahenissug101]itis
apparent that those proceedings concerned onlysadntity of the extradition request
from the Rwandan Government and was in no wiselfbr acts constituting serious
violations of international humanitarian [d®02] It is therefore apparent that the
Yaoundé Court of Appeal did not deliver any finalgement on the charges brought
against the Appellant before this Tribunal.

77. In view of these findings, the Appealsa@iver concludes that the action against
the Appellant in Cameroon did not constitute d tridhe sense of Article 9 (2) of the
Statute. Therefore, the proceedings before theufiebdo not violate the principle abn
bis in idem

2. The right of the suspét03] to be informed promptly of the nature of the clesrg
against him

78. The Appeals Chamber holds that a sugpessted by the Tribunal has the right
to be informed promptly of the reasons for his er &rres{104] In accordance with the
norms of international human rights 1&4Q5] the Appeals Chamber has also accepted
that this right comes into effect from the momeinaiwest and detentidd06]

79. In the instant case, the Appellant waaided in Cameroon at the Prosecutor’s
request during two distinct periods. The first pdrian from 15 April 1996, the date of
the Prosecutor’s first request under Rule 40, tMay 1996, when the Prosecutor
informed the authorities in Cameroon that he wagping his case against the
Appellant. The second period of detention ran f@inFebruary 1997, the date of the
Prosecutor’s second Rule 40 request, to 19 Noved®##, when the Appellant was
transferred to the Tribunal’'s Detention Facility.

80. The facts relating to these two peridddetention must be examined in order to
determine whether the Prosecutor respected thellapps right to be informed

promptly of the nature of the charges against hinthose two occasions. For each of
those periods, the Appeals Chamber must first aghedength of time between the date
on which the Appellant’s right to be informed cami® effect and the date on which he
was informed of the nature of the Prosecutor’'s ggsiagainst him. Secondly, the
Chamber must decide whether such length of tingensistent with the norms of
international human rights law.

(a) First period of detention

81. Regarding the first period of detentithrg, Appeals Chamber finds that the
Appellant’s right to be informed promptly of thetaee of the International Tribunal's
charges against him came into effect on 15 Apr96l[907] when he was remanded in
custody by the Prosecutor pursuant to the firatesgjunder Rule 40. Based on the
earliest available date, it is apparent that thpelant had been informed of the nature of
the crimes for which he was being pursued by tlséutor on 3 May 1996, on which
date the Yaoundé Court of Appeal deferred judgeroerhe extradition requg$08]
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against the Appellant from Rwanda. To supportldss finding, certain facts relating to
the context of the Appellant’s detention in Camersbould be rehearsed.

82. Like 11 other Rwandan nationals, the Alppéwas initially arrested and
detained in Cameroon pursuant to an internatiomastwarrant issued by the
Government of Rwandd.09] On 18 March 1996, Counsel for the Government of
Rwanda referred a request to the Minister of JasifdCameroon (the "Office of the
Public Prosecutor") for the extradition of 12 Rwangl110] detained in Cameroon in
implementation of warrants signed by ti®cureur généra(Public Prosecutor) of the
Kigali Court of Appeall11] The Office of the Public Prosecutor in Camerood filad
charges in the case bé Ministere public c. Ruzindana Augustin et auftd®] On 19
April 1996, inter partesproceedings involving the Office of the Public &outor of
Cameroon and the Rwandan nationals sought by thicHRrosecutor of Rwanda opened
before the Yaoundé Court of Appéal3] At those hearings, a certain Mr. Ondigui acted
as Counsel for eight of the Rwandans, includingAppellant[114] On 3 May 1996, the
Office of the Public Prosecutor of Cameroon reqeebthhe Yaoundé Court of Appeal to
defer judgemernitl15] On 31 May 1996, the Court suspended the extraditioceedings
begun on behalf of the Government of Rwanda anouadgd the hearing until

17 January 199[1.16] On 21 February 1997, the Yaoundé Court of Appehlvered its
decisiorjl17] on the Rwandan extradition request.

83. The proceedings before the Yaoundé Gukppeal are not without interest.
Indeed, one of the submissions by the Office ofRbiblic Prosecutor refers to the
Prosecutor’s application for the Appellant to bageld in provisional detention. The
Appeals Chamber deems it appropriate to cite tlevaat excerpts from that
submissiofiL 18] by the Office of the Public Prosecutor in the cafskee Ministére public
c. Ruzindana Augustin et autregth a view to obtaining a stay of judgement:

"[...] Whereas they all challenged the jurisdictidrttee Rwandan courts and preferred rather to appear
before the International Criminal Tribunal for Rvaanestablished in August 1994 with its seat in Aays
Tanzania;

[...] Whereas by letter dated 15 April 1996¢ aforementioned Prosecutor [the Prosecutor ef th
Tribunal] has requested the judicial authorities of Cametogiace the above-named Rwandans
[including the Appellant], under provisional arrest charges of serious violations of international
humanitarian law and other crimes within the juiigtbn of the aforementioned International Tribunal
[...]".[119] (Emphasis added.)

84. The Appeals Chamber would like to empteatiie similarity in the manner the
Office of the Public Prosecutor framed the subroisseferred to above and the
Prosecutor’s request of 15 April 1996 brought uritiele 40. In this document, the
Prosecutor requests:

"[...] that the Criminal Authorities of Cameroon aste¢he undernoted persons provisionally [for]
serious violations of international humanitariandand crimes within the jurisdiction of the Tribiliha
120] (Emphasis added.)
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85. It is clear from the front page of theRAbruary 1997 Decision by the Yaoundé
Court of Appeal ruling on the extradition requegtRwanda that the proceedings
initiated by the Office of the Public Prosecutoamgt the Appellant weriater
partes[121] Consequently, there is no doubt that Mr. Ondigtip acted as Counsel for
the Appellant, had received a copy of the submisshy the Office of the Public
Prosecutor, including the one to which the App&ilamber has just referred.
Considering the principles governing the counselitirelationship, it is reasonable to
infer that the Appellant had been informed in sabsé of the nature of the crimes for
which he was being sought by the Prosecutor oTthmunal.

86. However, the Appeals Chamber notes tieatiate recorded on the aforesaid copy
of the submission is illegible. In the absencehat information, the Chamber has
decided to go by the date on which the verbal retfioe a stay was granted, namely,

3 May 1996, and concludes that the Appellant wasmed on 3 May 1996 at the
latesf122] of the nature of the Prosecutor’s charges aghinst

87. Consequently, 18 days elapsed betweetinieethe Appellant was taken into
custody, on 15 April 1996, and the time he wasrmied of the nature of the charges
brought against him by the Prosecutor, on 3 May6189the opinion of the Appeals

Chamber, this constitutes a violation, in relatiotis first period of detention, of the
Appellant’s right to be informed promptly of thetage of the charges against hih23]
A fitting remedy for this violation is justified.

(b) Second period of detention in Cameroon

88. The Appeals Chamber holds that with ressfethe Appellant’s second period of
detention in Cameroon, his right to be informednmody of the nature of the charges
against him by the Prosecutor came into effectbfRé&bruary 1997, when he was taken
into custody pursuant to the Prosecutor’s secorld Burequest. It is apparent from the
evidence in the file that the Appellant was formpatiformed of the charges laid against
him by the Tribunal when the Order issued undeeR@bis was served on him in
Cameroon on 10 March 1997.

89. Nevertheless, the Appeals Chamber haadyrestablished that the Appellant
was informed in substance of the nature of theurds charges against him during his
first period of detention. There is no doubt, tiere, that from then on the Appellant was
aware of the nature of the Prosecutor’s chargeisstgam. Consequently, when the
Appellant was taken into custody at the Prosecsit@gjuest for the second time, he had
known since his first period of detention what tizure of the Prosecutor’s charges
against him was.

90. The fact remains that the interval whetdpsed between the date on which the
Appellant’s right to be informed came into effeat his second period of detention and
the date on which he was informed of the natuth@frosecutor’s charges against him
was 18 days. This could be said to constitute atiam of the Appellant’s right.
However, the Appeals Chamber considers that tHatiea is less serious since the
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Appellant had been informed in substance of thareatif the Prosecutor’s charges
against him during his first period in detention.

3. _The suspect’s right to be promptly charged

91. In theBarayagwizaDecision, the Appeals Chamber held that the si'speght
to be promptly charged, as set forth in Ruldb#)becomes effective as soon as a
Rule 40bis Order is filed[124]

92. The Appeals Chamber adopts the findiid€®Y Appeals Chamber in the
Aleksovskcas§l25] and recalls that in the interests of legal cetyaamd predictability,
the Appeals Chamber should follow its previous sieais, but should be free to depart
from them for cogent reasons in the interests stiga. Applying this principle, the
Appeals Chamber has altered the interpretatioaviedrule 4Mis in its Barayagwiza
Decision for the reasons hereinafter given.

93. In the instant case, the Prosecutord#fie Appeals Chamber’s attention to the
legislative history of Rule 4Bis.[126] The Appeals Chamber has consequently decided
to reconsider the interpretation of Rulel8in the light of the Prosecutor’'s argument,
firstly, to identify the starting point for calcuiag the time-limit for a suspect’s
provisional detention before the indictment is @onéd and, secondly, to consider the
alleged violation of the Appellant’s right to beopiptly charged.

94, On 15 May 1996, Rule #& was adopted under the procedure provided for in
Rule 6 (b), to read as follows:

"[...] The provisional detention of the suspect maydrdered for a period not exceeding 30 deys the
signing of the provisional detention orde(Emphasis added.)

95. Rule 4®is was subsequently amended, on 4 July 1996, toagé&ollows:

"[...] The provisional detention of the suspect maydrdered for a period not exceeding 30 days the
day after the transfer of the suspect to the ditentnit of the Tribundl (Emphasis added.)

96. In the light of the latter text, it iekly apparent that the clock for the Rulebi®
time-limit starts running only from the day the gest is transferred to the Tribunal's
Detention Facility. Although the interpretation whly the time-limit is to be calculated
from the day the Order is filed is of course inpieg with the spirit and letter of the Rule
adopted on 15 May 1996, the Appeals Chamber mkistitdo account the abrogative
effect of any legislative amendment. The princigiééct of the 4 July 1996 amendment
was to break with the interpretation of Rulebi€in the form in which it emerged from
the 15 May 1996 text.

97. It is thus unambiguously clear that theRIObis time-limit runs not from the
day the Order is filed but rather from the dayshepect is transferred to the Tribunal’s
Detention Facility. The 4 July 1996 amendment aomdithat interpretation.
Furthermore, the Appeals Chamber notes that teesamtence of the current paragraph
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(A) of Rule 40bisis in keeping with this findinfLl27] Therefore, the Rule 4dis time-
limit for confirming the indictment consequentlyngifrom the day the suspect is
transferred to the Tribunal’'s Detention Facility.

98. The Appeals Chamber will now turn iteation to the alleged violation of the
Appellant’s right to be promptly charged.

99. In the instant case, the Appellant wasgferred to the Tribunal’s Detention
Facility on 19 November 199128] Interestingly, the Prosecutor’s first indictmiér9]
was confirmed by Judge Aspegren on 23 October 19&fére the Appellant had even
been transferred to the Tribunal’'s Detention Fgcili

100. The Appeals Chamber concludegrathat the time-limit provided for under
Rule 40 for confirming the indictment runs from ey the suspect is transferred to the
Tribunal’'s Detention Facility. In the instant catiegrefore, it is clear that on

19 November 1997, the starting date for the timatlcomputation, the first indictment
against the Appellant had already been confirmess€quently, the Appellant’s right to
be promptly charged, in accordance with the truanirgy of Rule 4®is, could not have
been violated.

101. Moreover, the Appeals Chamber emphasiesit any event, the Tribunal is not
responsible for the time that elapsed before theelant was transferred to the
Tribunal’'s Detention Facility. The evidence beftiie Appeals Chamber shows that
Cameroon was not inclined to transfer the Appelbsiore 21 October 1997. The written
repor{130] by Judge Mballe of the Supreme Court of Cameromtans that Rule 40is
was transmitted to the President of the Republioédiately it was received by the
authorities in Cameroon on 6 March 19931] As of that date, under the extradition
laws of Camerodii32] the proceedings for transferring the Appellant® Tribunal
became subject to the President’s signing a deduelge Mballe’s report confirms that,
once the request had been submitted to the Exedottanch, "nothing else could be done
than to wait for the Head of State to sign the idesdial Decree[133]

102. The decree granting leave for the Appéeliate transferred to the Tribunal’s
Detention Facility was signed on 21 October 1PIB4] A letter from the Registry of the
Tribunal shows that the steps taken to transfeAppellant postdated the signing of the

Decred135]

103. Judge Mballe explains in his rep36] that the time which elapsed between

6 March 1997 and 21 October 1997 was attributabjeotitical and judicial factors. The
Rule 40bis Order was wrongly subjected to Cameroon’s exti@aprocedurg¢l37]

Also, at that time Rwanda was putting pressureherauthorities in Cameroon for the
detainees arrested in Cameroon, including the Aapielto be extradited to Kigali rather
than Arusha. Moreover, David Scheffer, United St&mbassador-at-Large for War
Crimes Issues, indicates in his affid§i/@8] that the pending elections in Cameroon at
that time were an additional factor contributinghie delay in signing the decree.
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104. In the light of the above evidentiary mialethe Appeals Chamber finds, firstly,
that Cameroon was not prepared to transfer the lhgmpéefore the 21 October 1997
decree had been signed and, secondly, that thentimoh elapsed before the said decree
was signed was the result of factors unrelateddk of diligence on the part of the
Prosecutor as alleged by the Appellant. The Appéhtmber finds that the time which
elapsed was not attributable to the Prosecutocandequently that the Tribunal did not
violate Rule 4is.

4. The right of the accused to be brought bedfofeial Chamber without delay and to be
formally charged

105. Rule 62, which is rooted in Articles 1980 of the Statute, states that the
accused shall be brought before a Trial Chambdrowitdelay to be formally charged.
However, neither Rule 62 nor the relevant treaeésting to international human rights
law provide for a specific period beyond which time which elapsed before the
accused’s initial appearance becomes excessive.

106. Inthe instant case, the first indictmageainst the Appellant was confirmed on
23 October 1997, when the Appellant became an adowghin the meaning of
Rule 2[139] The Appellant was then transferred to the Tribigrnaktention Facility on
19 November 1997 and appeared before Trial Chattibmr 16 February 1998.

107. Under Rule 62, the Appellant’s right toldlvseught before a Trial Chamber
without delay and be formally charged came inte@fbn the date of his transfer to the
Tribunal[140] The Appeals Chamber notes that 89 days elapsecbet

19 November 1997, when the accused’s right canoeeifiéct, and 16 February 1998,
when the Appellant made his appearance and wasfiyroharged. A delay of that kind
could lead the Appeals Chamber to find that theelNjapt’s right had been violated.
However, it is clear from the evidence before thmpéals Chamber that other
circumstances must also be considered in the inctese.

108. The first date set for the Appellant'dialiappearance was 3 February 19D8l1]
The transcript of the initial appearance hearind 6r-ebruary 1998 shows that it was
Counsel for the Appellant who requested postponéwtehe initial appearance
scheduled for 3 February 198812] It is clear that the postponement of the Appelant
initial hearing to 16 February 1998 was at the egprrequest of his Counsel.

109. Furthermore, although the Appellant altegehis Motion of

16 August 1998.43] that his right to be brought before a Trial Charndoed be formally
charged had been violated, on no other occasionithéhat Motion has he amplified on
this grievance as an independent ground for comiplat no time before Trial Chamber
Il did the Appellant allege that there had beencdation arising out of the 89 days
which elapsed between his transfer and his irafiglearancgl44] nor was it used as a
separate ground of appeal in the written submissiothe instant cagé45] Lastly,
Counsel for the Appellant did not draw the Appéallmmber’s attention to this particular
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violation in setting forth his grounds of appeatidg his opening statement at the
16 February 2000 hearinn46]

110. The Parties to a case are responsibldédostrategies they use in conducting it. In
the instant matter, the Appeals Chamber recallsGbansel for the Appellant explicitly
requested that the date which the Registry of tiiteufal had set for the Appellant’s

initial appearance should be postponed to 16 Fepd898. By so doing, Counsel for the
Appellant consented to having the Appellant’s aliappearance not take place within the
shortest possible lapse of time and himself couateith to prolonging it.

111. The Appeals Chamber finds that Counsetisiest has the import of waiving the
Appellant’s right to claim violation of his right tbe brought before a Trial Chamber
without delay and be formally charged.

5. The right to challenge the lawfulness of deten(habeas corpus

112. Neither the Statute nor the Rules of thieuhal specifically address writs of
habeas corpuHowever, the Appeals Chamber has already pomtethat the
possibility for a detained individual to have rersmito an independent judicial authority
for review of the lawfulness of his detention iselixestablished by the Statute and
Rules"[147] This is a fundamental right and is enshrined tarimational human rights
law,[148] which also provides that the right of an indivitteachallenge the lawfulness
of his detention implies that "a writ bhbeas corpusust be heard149]

113. The Appeals Chamber wishes to confirnptineciple which it laid down in the
Barayagwizecase: if an accused files a writt@beas corpughe Tribunal must hear it
and rule upon it without delay, as principal instents of international human rights law
prescribg150] If such a writ is filed but not heard, the Chambml find that a
fundamental right of the accused has been violated.

114. Inthe instant case, Counsel for the Appéfiled a writ ofhabeas corpusn

29 September 1997 challenging the lawfulness oAgeellant’s detention; the
Appellant having been taken into custody in Camenmarsuant to the Prosecutor’s
Rule 40bisrequest[151] It is clear from the evidence before the Appediai@ber that
this writ of habeas corpus/as not placed on the cause list by the Registdyveas not
heard by a Trial Chamber. The Appeals Chamber fibrerénds that the Appellant’s
right to challenge the lawfulness of his detenti@s violated.

115. To assess the extent of the violationincbnsequences in terms of remedy, the
Chamber deems it pertinent to take into accourthaeltircumstances surrounding the
matter.

116. His 29 September 1997 writhabeas corpusaside, the Appellant challenged the
lawfulness of his arrest and detention in Camefooa second time in his Motion to Set
Aside as Unlawfu[152] which he filed on 16 August 1997 before Trial Clamill.
Interestingly, that Motion contains no referencéht® 29 September 1997 writ. The
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Appeals Chamber also notes that neither did theesAqt refer to the
29 September 1997 writ in his Notice of Apd&8B] of 12 October 1999.

117. Itis apparent that the first allegatidmat the Appellant raised before the
Tribunal concerning the writ dfabeas corpuss to be found in his 11 November 1999
"Defendant’s Reply in Opposition to the Prosecdtequest to Supplement the Record
on Appeal’[154] A second allegation is to be found in the "Pretiany Appellate Brief

in Support of the Notice of Appeal of 12 Octobe®99rom the Order of 6 October 1999
rendered by Trial Chamber 11l on the Defence Motioiset Aside the Arrest and
Detention of Laurent Semanza as UnlawfLB5] of 12 November 1999. In the latter
document, the Appellant refers to the writhabeas corpus the following terms:

"[...] ‘While awaiting transfer, the Appellant filed writ ofhabeas corpusn 29 September 1997. The
Trial Chamber never considered this applicatiomi's(guotation taken from the decision in the matfer
the Prosecutor vs. Jean- Bosco Barayagwiza, CastECNI® 97-19-AR72, para. 8, concerning the writ of
habeas corpugerfectly suits the Appellant [.. [[L56]

118. Itis therefore apparent that the Appé¢llsetame interested in the fate of his writ
of habeas corpusnly after the Appeals Chamber’'s 3 November 1986i§lon in the
Barayagwizacasg157]

119. Also, Counsel for the Appellant made rrésentations to the Registry or the
Prosecutor to carry the matter he had taken up@@ppellant’s behalf through to
conclusion. Very evidently, Counsel for the Appetlaeglected to follow up the

29 September 1997 writ bRibeas corpusntil theBarayagwizaDecision had been
delivered. The fact that Counsel for the Appelkalietted to challenge the lawfulness of
the Appellant’s arrest and detention in August 1888 second motion confirms this
finding.

120. The Appeals Chamber would emphasise tatdride Counsel appearing before
the Tribunal have a duty of diligence. This dutgxpressly set forth in the Code of
Professional Conduct for Defence Counsel (the "Gdd@onduct”) adopted by the
Judges of the Tribunal under Article 14 of the @&tArticle 6 of the Code of Conduct
states that:

"Counsel must represent a client diligently in oreprotect the client’s best interests. Unless th
representation is terminatgdounsel must carry through to conclusion all mattendertaken for a client
within the scope of his legal representatiofiemphasis added.)

121. Inthe instant case, the Appeals Chambds that Counsel for the Appellant
failed in his duty of diligence by not carrying ¢hugh to conclusion the matter he had
undertaken on the Appellant’s behalf in his writabeas corpusSuch failure which has
been established by the Appeals Chamber derivedrals the fact that Counsel for the
Appellant failed to bring the alleged violationttee Tribunal’s attention before the
BarayagwizaDecision was delivered.

122. The Appeals Chamber, having establishatitiie Appellant’s right was violated
and having clarified the circumstances surroundag violation, must consider the
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consequences of such violation in terms of appab@remedy. The Appellant claims that
a remedy for the violation of his right to challentipe lawfulness of his detention should
be given under Rule A58] Paragraph (A) of Rule 5 states that:

"Where an objection on the ground of non-complianith the Rule or Regulations is raised by a patty
the earliest opportunity, the Trial Chamber sheding relief, if it finds that the alleged non-corapice is
proved and that has caused material prejudice to that pat§Emphasis added.)

123. The Appeals Chamber is of the opinion thatmaterial prejudice to which
Rule 5 refers must be assessed, as must all prejudithe light of the circumstances of
the case.

124. The Appellant adduced two principal grauimdhis 29 September 1997 writ of
habeas corpudirstly, he contends that the Prosecutor wasoresiple for the continuing
increase in the lapse of time before he was trarsféo the Tribunal’'s Detention Facility
and, secondly, that he was detained with no fotetal justification[159] The Appeals
Chamber recalls that an indictment was confirmeireg the Appellant on

23 October 1997 and that he was transferred td ribeinal’s Detention Facility on

19 November 1997. The results sought by filingwinié of habeas corpugvere therefore
achieved relatively soon after the writ was filedsuch circumstances, the Appeals
Chamber finds that while indeed there was prejudaesed, it must be seen in
perspective and thus does not take the form ofnmhtgejudice alleged by the
Appellant.

125. The Appeals Chamber nevertheless findsathaviolation, even if it entails only
a relative degree of prejudice, requires a propoaite remedy.

126. In that connection, the Appeals Chambsy képt in mind the Tribunal’s
mandate, particularly in respect of the protectbmternational public order.

VI. Conclusion

127. ltis clear from the above analysis thatAppellant suffered a violation, under
the recognized norms of international human ri¢gats of his right to be informed
promptly of the nature of the charges against him.

128. Itis clear also that the fact that tha[TfChamber did not hear tinabeas corpus
motion constitutes a violation of the Appellantight to challenge the lawfulness of his
detention. (Judge Shahabuddeen provides a sepaictissenting opinion on this
point.)

129. Nevertheless, the remedy sought by theeBgot, namely his release, is
disproportionate, in the instant case.

The other violations alleged by the Appellant arenfd to be without merit.

VII. Disposition
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For the foregoing reasonBHE APPEALS CHAMBER hereby:

(1) GRANTS the Prosecutor's Request in respect of the evideoctined in
annexes E, F, G, H, I, J, M, N,lilsand S;

(2) DENIES the Prosecutor’s request to admit the additiom@esnce contained
in annexes A, B, C, D, Kand L;

3) ALLOWS the Appeal in respect of the violation of the Algoat’s rights to
the extent specified above;

(4) DISMISSES the Appeal in respect of the Appellant’s applicatfor his
arrest and detention to be set aside as unlawful;

5) DISMISSES the Appeal in respect of the Appellant’s applicatio be
released;

(6) DECIDES that for the violation of his rights, the Appeltas entitled to a

remedy which shall be given when judgement is restlby the Trial Chamber, as
follows:

(a) If he is found not guilty, the Appellasttall be entitled to financial compensation;

(b) If he is found guilty, the Appellant’srgtence shall be reduced to take into
account the violation of his rights, pursuant tdiéle 23 of the Statute.

Judge Vohrah and Judge Nieto-Navia append Dedasato this Decision.
Judge Shahabuddeen appends a Separate Opinias Betision.

Done in both English and French, the French textgoauthoritative.

[signed] [signed] [signed]
Claude Jorda Lal Chand Vohrah Mohamed
Presiding Judge Shahabuddeen
[signed] [signed]
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Rafael Nieto-Navia Fausto Pocar

Dated this thirty-first day of May 2000
At The Hague,
The Netherlands

[Seal of the Tribunal]
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