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NATURE DES PIECES A DEPOSER 

1. Durant I'audience lative a la c( Demande du Procureur tendant a solliciter le renvoi de 
1 'affaire Yussuf Munya au Rwanda en application de l'article I I  bis du Reglement de 
procedure de preuve du nal u (ci-aprks (( l'audience N); la Chambre a ordonne aux parties et 
aux amis de la cour de r leurs arguments aux questions nouvelles et de presenter tous les 
autres arguments, s'il y a l eu, sous forme de memoires ecrits a deposer aupres de la Chambre 
apres I'audience. 

2. La Chambre a kgal autorise le Bureau du Procureur a verser au dossier de l'affaire 
une piece a conviction sous la c8te PI. I1 s'agit d'un document renfermant une 
Decision rendue par franqaise. De surcroit, la Chambre a ordonne au Greffe 
d'assurer la 

3. En consequence, ccompagnks du present memoire, le Bureau du Procureur voudrait 
officiellement deposer memoires ecrits du Procureur Hassan Bubacar Jallow, et de 
Alex Obote-Odora, chef la division des appels et des services juridiques ainsi que ladite piece 
a conviction du P1, documents ci-joints respectivement en Annexe ( (A )), (( B )) et 

Arusha (Tanzanie), ce 25 avril2008 

Pour le Procureur 
Hassan Bubacar Jallow et P.O. 

[Sign&] 

Alex Obote-Odora, Chef de la Division des 
appels et des services juridiques (ALAD) 
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Honorables juges, ~ 

Audience relative ii 
rwandaises en 

Les arguments suivants completent le memoire ecrit joint a la demande de renvoi 
de l'acte d'accusation rwandaises datie du 7 septembre 2007, ainsi que les 
reponses du Bureau du de la Difense et des Amis de la cour en l'espece, 
a savoir, Human internationale des avocats de la defense 
(ICDAA). De a la Chambre de prendre en 

pays de renvoi et par le 

h a i r e  Le Procureur c. Yusuf Munyakazi 
a demande de renvoi de I'acte d'accusation aux iuridictions 
vertu de I'article 11 bis du RPelement de prockdure et 

de preuve du Tribunal 

Permettez-moi de e pencher sur les param2ires juridiques devant guider la Chambre 
qui doit statuer sur une de ande de renvoi de dossier en vertu de l'article 11 bis du Rkglement 
de procedure et de preuve 

Cette sera suivie de celle du Dr. Alex Obote-Odora, chef de la Division 
juridiques, portant sur d'autres questions juridiques precises, 

du procis equitable, des temoins de la defense et de 
l'assistance judiciaire. 

Selon le Bureau d Procureur lorsqu'elle se prononce sur une demande de renvoi de 
dossier en vertu de I'articl 11 bis du Reglement, la Chambre doit &re naturellement guidee par 
les conditions fixees par le it article. Y 

La Chambre de n'est pas la seule a &re saisie pour determiner si la legislation du 
Rwanda, notamment si organique portant regime juridique special fournit suffisamment de 
garanties en vue d'un la Cour d'appel de [Chamberyl en France s'est 
prononcee sur la dans le cadre d'une demande d'extradition au Rwanda d'un 
certain faits de gbnocide et crimes contre I'humanite. Le 2 avril2008, 

demande d'extradition sur la base, entre autres, du fait que 
le regime special, garantit les droits de l'accuse a un 

retard excessif 

I1 va sans dire cet arrgt rendu par une juridiction nationale ne s'impose pas a la 
Chambre de ceans. vu sa valeur persuasive, je recommande vivement a cette auguste 
Chambre de s'en inspirer. 

Ce faisant, le de la Chambre de ceans n'est pas de trouver un modele parfait de 
juridiction nationale 'abri de denis de justice et de problemes de capacite, mais 
essentiellement, de benificiera d'un proces equitable au Rwanda. 
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Un tel systeme n'e nulle part au monde. Nombre de juridictions nationales ont du 
ma1 a offrir les garanties procedure reguliere et sont confrontees a des problemes de 
capacite. La Chambre doit tout determiner si  tat rwandais dispose d'un cadre juridique 
adequat lui permettant de l'equite et la regularite de la procedure. Ensuite, il s'agit 
d'etablir si ledit cadre un mecanisme de recours en cas de dbni de justice. 
Comme mes distingues remarquer en plus grand detail, le Rwanda satisfait 
ces deux tests 

Le Rwanda dispose d'un r gime spicial pour le renvoi des affaires i 
I1 convient de so r que le Rwanda a mis en place ce que l'on pourrait decrire comme 

un regime juridique spe' particulier relatif aux affaires renvoyees par le TPIR (et les  tats 
tiers). Ledit cadre juridi prevu par la Loi organique no 11/2007 du 16 mars 2007. Ce cadre 
exhaustif vise a garanti ces equitable z i  tout accuse transfere par le Tribunal au Rwanda. 
Ce qui exclut I'applica peine capitale. Ledit cadre couvre non seulement les queslions 
juridictionnelles, mais tit l'application judicieuse de la loi et de toutes les normes du 
proces equitable admi plan international ainsi que la protection des temoins et la 
facilitation de la Defen t i ,  cette loi s'inspire substantiellement de I'article 20 du Statut 
du TPIR relatif aux accuse. Ladite loi organique garantit que des observateurs 
nommes par le TPIR deroulement des proces au Rwanda et pourront s'acquitter 
effectivement de leurs itis sans entraves, et que le Comite international de la Croix 
rouge sera en mesure ibrement tout lieu de detention et d'evaluer les conditions de 
detention de tout accu ssier fait l'objet d'un renvoi. 

prevoit un mecanisme de recours. En effet, les decisions de la Haute 
cour qui a es dossiers peuvent Stre revisees par la m2me juridiction et attaquees 

du Rwanda, essentiellement pour les mimes motifs que les appels 
d'appel du TPIR. Ainsi, en cas de violation des conditions 

la decision de renvoi, le regime special permet au TPIR de 
le Rwanda s'engage, tant dans sa legislation que les actes de 

a deferer immediatement I'affaire au TPIR. 

A cet egard, l'atte tion de la Chambre est appeke sur le paragraphe 13 [de la version 
anglaise] du memoire d '  micus curiae de HRW dans lequel cette organisation admet qu'a 
premiere vue la legislati n rwandaise est conforme aux dispositions prevues pour un proces 
equitable a l'article 20 du tatut du Tribunal. i 
I1 faut faire une entre le regime spPcial relatifau renvoi d'affaires au Rwanda et le 
cadre juridique englobe les juridictions Gacaca 

Bien que HRW ait 
ne devrait pas ordonner le 
exprimees, le Procureur 

En troisieme lieu, 1 faut faire la distinction entre le rigime spe'cial relatif au renvoi des 
affaires - qui comporte ifferents aspects importants qui lui sont specifiques - et le cadre b 

continue defendre le point de vue selon lequel la Chambre de ceans 
renvoi de dossier en se fondant sur certaines pr6occupations qu'elle a 

es:ime que ces preoccupations ne sont ni pertinentes ni fondees. 
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juridique plus large qui les juridictions telles que les tribunaux Gacaca Dans 
l'ensemble, dans leurs Defense et les Amis de la cour, qui s'opposent au renvoi du 
dossier de l'accuse au eu tendance a ne pas faire cette importante distinction et de 
mettre l'accent sur ce plutBt que que sur le regime juridique special. Une telle 
demarche a pousse la Amis de la c o w  qui s'opposent au renvoi du dossier a 
soumettre a la sur les pratiques et lacunes supposees constatees dans le 

sont pas necessairement utiles ou pertinentes en ce qui 

Nombre des contenues dans les memoires en opposition au renvoi du dossier 
n'ont, a notre a voir avec la question dont la Chambre est saisie dans la mesure 

juridique plus large du Rwanda et non pas avec le regime 
de ces allegations 

ou anonymes sur lesquelles une juridiction ne saurait se 
dans lesdits memoires sont sans fondement et m8me 

erronees ont ete tirees a partir des faits. Par 
de la declaration du President de la Haute 

de HRW ne visait pas a etayer la 
ne sont pas independants mais 

mime de la 
un exemple de 

Outre les proces equitable et le mecanisme de recours deja mentionnes, 
aux termes du relatif au renvoi des affaires, seule la Haute cour a 
competence de toutes les affaires faisant l'objet d'un renvoi, la 

Ces juridictions sont impartiales et independantes 
juristes qualifies, qui ont deja statue et continuent 

Le fardeadla norme de et la pertinence des alligations de la Deyense relatives aux 
violations des droits de 

La Defense et s'opposent au renvoi du dossier de l'accuse au 
Rwanda, font valoir le Rwanda viole les droits de l'homme et ne permet pas aux 
personnes accusees proces equitable. Comme nous I'avons fait observer plus 
haut, nombre de concernent le systeme judiciaire penal plus large en 
vigueur au relatif au renvoi des affaires. En somme, de telles 

B la demande de renvoi de dossier, car celui-ci est 
dire, ce regime n'ktant pas encore entikrement 
conjectural d'affirmer, a ce stade, qu'il ne 
violera sa propre legislation. 

L'on peut presum que tous les pays, y compris le Rwanda, ont l'intention de respecter 
leur propre legislation. e presomption ne peut &re battue en breche que par des elements de 
preuve concrets que le pays en question n'a pas respect6 cette legislation. Toutefois, 
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A mon avis, cette pourrait egalement &tre battue en breche, nonobstant le 
fait que le regime pas encore kte applique, s'il est possible de prouver, 
malgre le caractere a des elements propres a la situation personnelle de 
I'accuse a un proces equitable ne seront probablement pas 

tel n'a ete evoque dans les memoires en opposition 

!. 

au Rwanda, la loi relative 
permet d'affirmer, comme 
ne sera pas respectee. 

En tout etat de , il importe de rappeler que le fardeau de la preuve des allegations de 
violation des droits (auxquelles le Rwanda aura l'occasion de repondre en tant 
qu'Ami de la cour) dam cede procedure de renvoi dont la Chambre est saisie 
incombe a leurs il s'agit d'allegations ginerales et injustifiees dont la 
pertinence en 

au renvoi des affaires n'a pas encore ete appliquee. Donc, rien ne 
e font dans leurs memoires les parties opposees au renvoi, que la loi 

De surcroit, en a Defense ni les Amis de la cour qui s'opposent a la demande de 
renvoi ne disent ni ne ontrent que le Rwanda a pris ou non des mesures pour repondre ou 
remedier aux 

Qui plus est, bien la Defense et les Amis de la cour qui s'opposent a la demande de 
renvoi alleguent des de droits de l'homme, aucune partie ne demontre que l'ensemble 

est corrompu et, de ce fait, incapable de garantir a l'accuse une 
Nous exhortons respectueusement la Chambre appliquer le 

de I'article 11 bis, par la jurisprudence du Tribunal @rial 
dans l'affaire w. Dans cette affaire, ou la Defense 
d'un accuse violis, deux conditions doivent hre prises en 

Premieremen les juges doivent se pencher sur la question de savoir si les craintes 
lativement a la securite de I'accus6 sont fondees ou etayees par des 

faits. 

si ces allegations de menaces sont fondees ou etayees par des faits, 
determiner que les autorites du pays de renvoi seront en mesure de 

contre toute attaque attentatoire a sa vie ou a son integrite 

Le Procureur valoir que le critkre juridique susmentionne s'applique a d'autres 
allegations ou ncemant une violation des droits de l'accuse : Les juges doivent 
determiner si sont fondees ou etayees par des faits. M2me si ces craintes sont 

enqustes. Bien au contraire, la Chambre doit examiner la 
sera en mesure de respecter ou de garantir le respect des 

et les Amis de la cour qui s'opposent au renvoi du 
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.. 
Le Rwanda a accept6 les rocidures de suivi et de rivocation privues ci l'article 11 bis du 
R2glement de prockdure el de preuve P 

Le Procureur exho e respectueusement la Chambre a tenir compte du fait que le cadre 
juridique du Rwanda gar tit toutes les mesures de sauvegarde et les mbanismes de contr6le 
prevus a l'article 11 bis. elui-ci prevoit que des observateurs nommes par le TPIR pourront 
suivre le deroulement de procks au Rwanda et seront en mesure de s'acquitter de leurs 
responsabilitb sans entrav s. I1 est aussi prkvu que le Comite international de la Croix rouge 
pourra inspecter librement tout lieu de detention et que toutes les personnes detenues le seront 
conformement aux normes inimales des Nations Unies. Le regime special prevoit egalement un 
mecanisme de recours, so s forme de rkvocation. Ainsi, en cas de violation des conditions 
prescrites par la Chambre dans la decision de renvoi du dossier, il est prevu que le Rwanda 
acceptera la rkocation du renvoi de I'affaire par le TPIR et s'engage a accepter de retoumer 
immediatement le dossier u TPIR. Comme nous l'avons signale en detail dans nos arguments 
Ccrits, il est ktabli dans la j risprudence de la Chambre d'appel du Tribunal de ceans et du TPIY 
(Decision Stankovic) que le fait que le suivi des proces soit prevu constitue une variable 
judicieuse qu'une Chambr pourrait inclure dans une equation au titre de I'article 11 bis I 

fait valoir que le Rwanda qui a competence pour juger 
ayant mis en place un cadre juridique adequat pour 

garantir que de telles d'un proces equitable en prevoyant le suivi du 
deroulement des lieux de detention, et en I'absence de toute 
situation ne beneficierait pas d'un proces equitable 

11 bis du Rkglement de procedure et de 
les honorables juges fassent droit a la 

l'afaire Yusuf Munyakazi au Rwanda. 

Arguments oraux relativkment i la reqn&te concernant le renvoi de I'affaire Munvakazi en 
vertu de I'article llbis 

1. Je fais mienne 1 
declarations completent 
7 septembre 2007 visant 
affaire dont (( Human Ril 
defense (ICDAA). En out 
presentes par le Rwanda. 
I'Ordre des avocats de Ki, 

2. Je voudrais faire 
Yusuf Munyakazi. Je vou 
Amis de la Cour n'ont 
I'article 1 1  bis A i), mais 
d'une maniere adequate. 

PIllO8-OlOOE (F) 

!gments pr6sent6s par Alex Obote-Odora 

ugumentation orale du Procureur et voudrais souligner que mes 
: Memoire ecrit du Procureur portant sur la requ6te en date du 
: renvoi ainsi que ses rkponses aux Amis de la Cour dans la presente 
its Watch D (HRW) et I'Association intemationale des avocats de la 
e, je prie la Chambre de prendre en consideration les arguments ecrits 
pays ou l'affaire doit &re renvoyee, ainsi que ceux de son Barreau, 
ali. 

aloir que le Rwanda est competent pour recevoir et juger I'accuse 
rais egalement qu'il soit note au procis verbal que ni la Defense ni les 
contest6 la competence du Rwanda en la matiere, en vertu de 
nt simplement suggere que sa legislation n'aurait pas defini les crimes 
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3. Deuxiemement, sur lesquels les Amis de la Cour se sont appuyes n'ont 
aucune valeur probante rejetes. Cette documentation n'a pas obei a I'article 27 
2) iii) de la Directive Greffe du TPlR relativement au dip13 d'un memoire 
portant sur des faits plus important, les sources desdits documents sont non 
verifiees, peu J'invite donc le Tribunal a rejeter ces sources 

I Arguments 

4. Competence sa requ&te datee du 7 septembre 2007, le Procureur fait valoir que le 
Rwanda a recevoir le dossier car c'est le pays ou I'accuse a commis les crimes 

roit, i l  affirme que ce pays est dispose et tout a fait pr&t a accepter 

Le Procureur fait 'galement valoir que le Rwanda dispose d'un cadre juridique qui 
criminalise tous les agisse ents allegues de I'accuse et privoit une grille de peines adequate 
(voir par.18 a 33). b 
5. Dans sa 6e du 2 octobre 2007, la Defense n'a pas conteste la competence du 
Rwanda. Au contraire, avance des raisons non juridiques sortant du champ d'application de 
I'article 1 1 bis et qui pas pertinentes quant a la question de savoir si le dossier de I'accus6 
Yussuf Munyakazi renvoye au Rwanda (voir par. 3 intitule : Le TPIR n'a aucune 
raison de renvoyer 

6 .  Proces juste et 6q itable : La Defense et les Amici ont concede que le Rwanda disposait 
du cadre juridique necessa re pour la conduite d'un prochs equitable. 11s font toutefois valoir que, 
dans sa pratique, le Rwan a pourrait ne pas se conformer a la loi. La Defense et les Amici font 
de surcroit valoir que m& e si le Rwanda a aboli la peine de mort, les conditions d'execution des 
peines, parfois liees a des dispositions speciales, ainsi que celles de detention avant le prods, 
violent les exigences d'un procks equitable. La Defense et les Amici affirment egalement que les 
observateurs ne seront pas efficaces. Ces affirmations se fondent sur les declarations de tkmoins 
anonymes dont l'integrit n'est pas stbe et la credibilite ne peut &re ivaluee de maniere 
independante. I 
7. Le memoire ecri du Procureur accompagnant la requzte en renvoi en date du 
7 septembre 2007 ainsi qu ses reponses a la Defense, a Human Rights Watch (HRW), ainsi qu'a 
I'Association internationa e des avocats de la defense (ICDDAA), a fourni des eclaircissements 
sur toutes ces questions. I 

Le Procure a examine le cadre juridique du Rwanda qui criminalise les actes 
ainsi que la grille des peines dans les paragraphes 18 a 33 de sa 

Le fait expli pourquoi I'accuse aura droit a un prochs equitable au Rwanda et 
condamne a la peine capitale ni exicute figure dans les 
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u 
Le droit de 'accuse de disposer du temps et des facilites necessaires B la 
preparation d sa defense, de se defendre hi-meme ou d'avoir I'assistance d'un 
conseil de so choix et, s'il est indigent, de s'en voir commettre un sans frais est 
explicit6 dans les paragraphes 59 a 66. 

Les autres de I'accuse sont pris en compte dans les paragraphes 67 a 74 et le 
dans les paragraphes 75 $79. 

La ance du pouvoir du TPIR d'annuler l'ordonnance de renvoi et 
ur le Rwanda de s'y conformer sont vises au paragraphe 80. 

8.  Je fais donc valoi que la requite de la Defense est entachee d'erreurs et que les 
allkgations factuelles con enues dans le memoire ne permettent pas d'itayer les conclusions 
auxquelles elle est parvenu pour les raisons ci-apres : I 

4.2, la Defense s'appuie sur des allegations sans preuves de 
etenus du quartier penitentiaire des Nations Unies (UNDF), parties 
la procedure, qui pretendent que le Rwanda ne donne aucune 
it&, menace la vie des prisonniers par d'autres moyens, notamment 
nts et des assassinats deguises (voir note de bas de page no 1 et 
allegations n'ont fait l'objet ni d'enquetes independantes ni de 
rticulier, la Defense n'a procede a aucune enquite sur le territoire 
a produit aucune preuve independante verifiable pour etayer 

Dans I'Anne B, la Defense se refere au rapport de Human Rights Watch date de 
no 10 (A) publie avant le d6pBt de la requite en renvoi du 

n'a pu etablir aucun lien entre le renvoi de l'affaire Yussuf 
et ledit rapport de HRW. 

De la mime aniere, elle se refere, dans les Annexes C, E, F, G et I de la requite, a 
les publies par le journal Hirondelle. Tous ces articles avaient i te  

depBt de la requete en renvoi du Procureur et ne se rapportent donc 
particulikre de l'accusi. La Defense n'a pas su demontrer 

pertinence ou d'un lien entre le renvoi de l'affaire 
dans ce journal. 

9. Le Procureur HRW comme une organisation internationale independante de 
defense des droits de ainsi que sa contribution dans le domaine dcs droils humains. I1 
note que Human a souvent raison dans ses declarations sur les droits de I'homme 
mais qu'elle se parfois. Dans la presente requite, Human Rights Watch s'est 
trompie. fait observer que HRW a fait l'amalgame autour des principes du 

du droit penal international et du droit international relatif aux 
sans distinction aucune, ces trois normes juridiques separees 

Ce faisant, HRW a confondu, d'une part, la procedure 
de la poursuite d'un crime international et, d'autre part, 
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le fait de recueillir de dec 
de noter que toutes 1 
commission de crimes il 

10. Human Rights P 
avance l'argument selor 
potentielle d'une compe 
deuxi2mement HRW fa 
dispositions de l'article 2 

11. Les sources sur 1~ 
semblent irrecevables, pr 
ci-apri.s : 

Le memoir 
ressortir lc 
<( geniraux 
generales dr 
Lorsqu'elle 
separer les 
internationa 

La plupart ( 

de sources 
substantiel : 
cas kcheant. 

Le paragray: 
prks le syst; 
reformes de 
suivi le dc 
juridictions 
domaine de 
internationa 
souffert de 
contenues c 
par Alison I 

Le paragral 
chercheurs 
recherche el 
du TPIR sw 

L'article 2: 
15 juin 200' 
Chambre pc 
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.ations en vue d'etablir la violation de droits humains. I1 est important 
violations des droits humains n'emportent pas necessairement 

nationaux. 

:h conci.de que le Rwanda a competence pour juger I'accuse mais 
:quel le renvoi pourrait ne pas itre possible du fait de l'absence 
ce ratione maferiae ou compktence materielle (voir par.18 a 24); et 
faloir que le renvoi de l'affaire pozrrrait constituer une violation des 
lu Statut du TPIR (voir par. 25 a 67). 

uelles Human Rights Watch se fonde pour ktayer son memoire, me 
Gables, non credibles et denuies de valeur probante pour les raisons 

ie HRW manque de mkthodologie, d'analyse scientifique et fait 
problemes inherents a I'utilisation d'ilements de recherche 

fournis par les ONG internationales portant sur des questions 
roits humains pour les besoins des poursuites penales intemationales. 
enait sa recherche, HRW n'a pas su reconnaitre les differences et 
:vauchements entre Ie droit international humanitaire, le droit penal 
. le droit international relatif aux droits de l'homme. 

documents dont HRW s'est prevalu dans son memoire provenaient 
lonymes. L'utilisation de sources anonymes porte un prejudice 
ve au Procureur et le prive du droit de proceder a des enquetes et le 
interroger ces temoins anonymes afin de refuter leurs allegations. 

4 du memoire de HRW se lit : (( les chercheurs de HRW ont suivi de 
: judiciaire au Rwanda depuis 2005 et evalue ses prestations suite aux 
ande envergure intervenues entre 2002 et 2004. Nos chercheurs ont 
dement des proci.s tant devant les juridictions que devant les 
rcacu et interrogi des douzaines de personnes travaillant dans le 
justice: juges, procureurs, avocats et personnels d'ONG rwandais et 
, 11s ont egalement interrogk des Rwandais qui ont bkneficie ou 
prestations dudit systkme judiciaire. Les allegations factuelles 
s notre memoire se fondent sur des travaux de recherche supervisb 
; Forges N. 

: 4 reproduit ci-dessus n'a donne aucune indication utile sur les 
HRW, la methodologie qu'ils ont utilisee dans leur travail de 

est pas conforme a l'article 27 de la Directive a I'intention du Greffe 
dep8t de requetes etayees par des faits litigieux. 

) iii) de la Directive a l'intention du Greffe du TPIR datie du 
st ainsi libel16 : (( I1 convient de noter que la partie qui saisit une 
qu'elle se prononce sur un fait litigieux n'est pas admise a faire sous 
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serment des d'clarations verbales devant celle-ci. Le fait litigieux doit au contraire 
&re prksente ous serment, dans un affidavit ou toute autre forme de declaration 
solennelle n. RW n'a pas depose d'affidavit ou de declaration a cet effet. Des 
temoins de H W n'ont pas non plus comparu pour deposer sous serment. D'une 
maniere signi icative toutefois, HRW a 6te incapable ou a neglige de foumir les 
informations ivantes pour etayer son memoire : i 

qualification, l'experience et le domaine d'expertise de ses 

a. La methodologie de recherche utilisie ; 

criteres dont ils se sont semis pour identifier et selectionner les 
oins intenoges ; 

qualification, l'experience et l'affiliation politique des tkmoins 
ctionnis et interroges ; 

d. Le rapports de HRW couvrant la periode de 2002 a ce jour. i 
Pour n'avoir pas fourni ce informations au Procureur et respecti les conditions de l'article 27 de 
la Directive a I'intention d Greffe, HRW a skrieusement entame la valeur probante des r6sultats 
des travaux de recherche q i sous-tendent de son memoire. I 
Pour ce seul motif, la Cha bre doit rejeter dam sa totaliti les allegations non justifiees faites a 
I'appui de la requete. 

Rien de prici ne figure dans le memoire concemant I'accuse Yussuf Munyakazi ; I 
12. Deuxiemement, le 
raisons suivantes : 

HRW n'a i aucun element de la situation personnelle de l'accus6 qui 
son affaire au Rwanda risque ; 

memoire de HRW est vague, general et sans fondement pour les 

HRW a mis l'accent sur des questions qui sortent du champ d'application de 

13. La procedure ve a l'article 1 1  bis ne se rapporte pas a une enquete d'ordre general 
sur la situation des de l'homme au Rwanda mais se limite a une procedure penale 
specifique devant i la Chambre d'etablir si I'accuse Yussuf Munyakazi beneficiera 
d'un proces 

14. HRW s'est appuy e sur des declarations non verifiees et non vkrifiables provenant de 
sources anonymes. Ces d6 1 larations non fiables portent notamment sur les elements suivants : 

1 PIII08-0100E (F) 
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a. La note de de page no 16 du paragraphe 26 du memoire de HRW indique qu'ils 
temoins les 26, 28 et 30 mai 2005, el le 8 novembre 2006, le 

le 14 novembre 2007. Toutefois, le memoire de HRW ne fournit 
sur les chercheurs qu'elle a designb pour interroger les 

utilisee, la manikre dont les temoins interroges ont et6 
d'evaluation de leurs declarations et l'identite des 

b. Pour n'avoir fourni des donnees sur les temoins, les chercheurs de HRW n'ont 
Chambre de verifier I'utilite de la documentation fournie, rendant 

c. Le paragraph 28 fait etat de la detention illegale de Leonidas Nshogoza. Cette 
allegation ign re le fait que Leonidas Nshogoza est accuse par le TPIR. Voir (le 
Procureur c. e'onidas hrshogoza, affaire no ICTR-2007-91-1). t 

d. La note de b s de page 26 du paragraphe 36 du memoire de HRW indique que 
I'entretien s' st fait par voie electronique. HRW n'a pas explique comment 
l'integrite d' e communication electronique peut itre protegee, surtout lorsqu'on 
sait que de personnes non identifiees peuvent avoir accks a une telle 
communicati . i 

e. Paragraphe 5 ce paragraphe constitue l'exemple classique d'une allegation non 
t simplement mentionne que les 25 personnes interrogkes par HRW 

tribunaux du Rwanda ne sont pas independants. Ce paragraphe ne 
ou exemple ou encore moins de raisonnement justifiant 

pas non plus si des points de vue contraires ont ete 
qui auraient kt6 egalement interrogees. 

f. Au paragraph 112, s'appuyant sur des declarations de temoins non verifiies ou non 
verifiables, RW fait valoir dans sa conclusion, que l'affaire de I'accuse 
Yussuf Muny kazi ne devrait pas itre renvoyke au Rwanda. i 

Sur la base des eurs identifiees dans le memoire de HRW, je suggere que les 
allegations factuelles qui la requite de HRW soient rejeties dans leur totalite. 

15. Association intema ionale des avocats de la defense (ICDAA) : 1 
L'ICDAA une association internationale d'avocats de la dkfense qui ont des 

dans la presente affaire. I1 ne s'agit donc pas d'une organisation 
d'assister la Chambre objectivement. Son memoire devrait 

de circonspection. 

Rien ne prou e que I'ICDAA a mene une enquite independante au Rwanda ni que 
annexes sur lesquelles elle s'est appuyee sont pertinentes, fiables ou 

credibles, 
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L 

Concernant le normes de preuve appliquees, I'ICDAA semble parfois se prkvaloir 
d'une norme r posant sur (( un risque important x (voir par. 120 et 127) ; tandis qu'a 
d'autres occa ions, elle utilise des formulations telles que (( discutable ou m&me 
douteuse N (v ir par. 75) ; ou dkclare que I'ICDAA (( est prkoccupke H (voir 
par. 65)  ; ou u'une question particuliire (( doit n sur la base des preuves a la 
disposition de 1 I'ICDAA, recevoir une rkponse negative (voir par. 9). 
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Public hearing of the 11 
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Eight. 

During the hearings and 

Mr. Clergue, President ( 
Mr. Leclercq and Ms. B 

All three appointed to 
Procedure. 

The Public Prosecutor v 
Mr. Berlioz, Advocate-( 

In attendance during thc 
during the deliberations 

BETWEEN 

The Procureur ge'ne'ral 
2007 by the Rwandan a 

AND 

Claver Kamana 
Born in 1936 in Rundu 
Of Munyantore Pierre 
And of Nyirabarer Felic 
Nationality: Rwandan 
Occupation: None 
Residence: Congrigatic 
Detained at the Chambc 
Warrant of committal p 

Represented by Messrs 
at the hearing; 
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CHAMBERY COURT OF APPEAL 

Investigating Chamber 

:&gating Chamber of the Charnbery Court of Appeal, sitting on the 
.sand and Eight, deliberations of Second April Two Thousand and 

liberations, the Court was composed of: 

he Investigating Chamber, 
itechoux, Judges, 

ese posts in accordance with Article 191 of the Code of Criminal 

represented at the hearings by: 
leral, 

roceedings were Ms. Yacoubian, Registrar and Mr. Assailly, Registrar 

:king the execution of an extradition measure presented on 3 October 
orities 

Defendant 
wanda) 

;t Joseph -10 place aux Bois-74000 Annecy 
Remand Prison 
ling extradition issued on 27 February 2008 

ances of the Grenoble Bar and Greciano of the Paris Bar, both present 



Considering the request filed on 18 October 2007 by the Rwandan authorities against 
Mr. Kamana in the international warrant of arrest issued on 28 August 2007 by the 
Public of the Republic of Rwanda in Kigali for genocide, complicity in 

He was arrested in Ann y on 26 February 2008; f 
Considering the record of the deponent's interrogation on 27 February 2008 by the Public 
Prosecutor at the Annec Tribunal de grande instance; t 
Considering the remanding him into custody at the Chambery Prison issued on the same 
day by the 

Considering the Defen ant's interview record established on 28 February 2008 by the Procureur 
ge'ne'ral of the Court of Appeal, 

Considering the docu nts produced, i 
Considering the legal rovisions applicable to the facts, 4 

various documents attached to the request, 

I's written submissions of 28 February 2008, 

earing date served upon the Defendant and his Counsel on 
rovisions of Article 197 of the Code of Criminal Procedure, 

ith the Registry of the Investigating Chamber, where it was 
unsel until the hearing date in the form and within the time- 
) and (3) of the Code of Criminal Procedure, 

case with the Registry of the Investigating Chamber on 
ces for the defence of Mr. Kamana; 

onsidering Articles 694-696(47) of the Code of Criminal 
Procedure, and 

ord during the 5 March 2008 hearing; 

, the Investigating Chamber, the composition of which 
is stated above, hear 
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- of the Prosecution, 
- of Messrs Frances and Greciano about the defendant; 

Mr. Kamana and his c o h s e l  were the last to address the court. 

THE INVESTIGATIN CHAMBER: $ 
Similarly composed, deliberating in accordance with Article 200 of the Code of Criminal 
Procedure, in the of the Prosecution, the Registrar, the parties and their Counsel, 
rendered in public 2 April 2008, in the presence of the Prosecutor and the Registrar, 
the following read out by the President: 

Whereas, upon examin tion of the case-file and the proceedings, it emerges as follows: i 
Whereas when on 5 March, Mr. Kamana acknowledged that the arrest warrant issued 
on 28 August e Rwandan judge actually concerned him, and declared that he was 
objecting to to foreign authorities; 

Whereas in the light of documents transmitted, Mr. Kamana is being charged with having 
planned the execution of between 6 April and 3 July 1994; 

Mr. Kamana declared ha ing returned to France in 1999. He was denied political refugee status 
and all available remedie have been exhausted. I 
Whereas Mr. Frances a brief for dismissal of the request on the grounds that there was no 
guarantee that Mr. would be heard by an impartial, independent and fair tribunal; that 
some procedural not respected and that, in view of Mr. Kamana's health, he could not 
receive treatment in Rwanda; 

Whereas the Procureur g 'nkral has made his submissions; i 
Pursuant to the warrant of arrest, Mr. Kamana is charged with genocide, complicity 
in genocide, and crimes against humanity including murder and 

ordinary crimes by forming, directing and being part of a 

It states that Mr. Kaman trained, equipped, prepared and organized the militia, particularly in 
Gihara, Rubona and Run a in Gitarama prifecfure with a view to committing genocide against 
the "Tutsi", MRND oppo ents or "moderate" Hutu. R 
He assisted in the the "Interahamwe" militia and distributed weapons provided by the 
then Government. roadblocks and supervised the massacres which were committed 
there. The and met in his "Amarangano" and "Ruyenzi" bars in 

he incited the Hutu to kill all the Tutsi, whom he 
distributed weapons and grenades to the militias in 
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May 1994. He was seen ading attacks, armed with a sword. He paid 50,000 RWF to militiamen 
to kill people whose were on a list that was in his possession. 

The warrant of arrest is cited hereunder in its entirety, to avoid any ambiguity regarding the 
charges: 

"Individual criminal re  ponsibility and references to instruments criminalising the acts" i 
Claver Kamana is personally responsible for the crimes with which 
in this request and which fall within the ambit of Organic Law 

19 June 2004 establishing the organisation, competence and 
Courts charged with prosecuting and trying the perpetrators 

and other crimes against humanity, committed in 
1, 1990 and December 31, 1994 as amended to date, 

responsible and liable to punishment under Articles 

The crime of genocide is also punishable by international instruments as provided 
for in Art cles II(a) (b), (c) and III(a) of the Convention on the Prevention and 
Punishrne t of the Crime of Genocide adopted by the United Nations General 
Assembly resolution 260 (111) A of 9 December 1948, which came into force on 
12 Janua 1951 and was ratified by Rwanda by Legislative Decree No. 08/75 of 
12 Februa y 1975, published on page 230 of the official gazette of the Republic of 
Rwanda o the same year (hereinafter the "Convention"). I 

Count 1: I 
The Public Prosecutor Claver Kamana with genocide, a crime punishable under 
Article 51 of the by the Convention on Genocide cited earlier, in that between 
7 April and 4 and Gitaramaprefecture he, with the intent to destroy the 

well that the others had the same intent, planned, 
or aided and abetted in one way or another, the 

in which Tutsi died or suffered bodily and 

Count 2: Complici in genocide P 
The Public Prosecutor Claver Kamana with genocide, a crime punishable under Article 
5 1 of the Organic Law the Convention on Genocide cited earlier, in that between 6 April 
and 4 July 1994 in and in Gitarama prefecture in Rwanda he, with the intent to kill 
all or some Tutsi his assistance would contribute to the accomplishment of the 
crime of ordered, committed and supported or otherwise aided and 

of massacres in which Tutsi died or suffered 
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Count 3: Conspira y to commit genocide t 
The Public Prosecutor Claver Kamana with conspiracy to commit genocide, a crime 
punishable under the Organic Law, in that between 6 April and 4 July in Kigali 
town in Rwanda, to destroy in whole or in part members of the Tutsi ethnic 

with other people such as the members of the local 
various conseillers de secteurs, Interahamwe leaders, 

levels and the members of Prime Minister Jean 
1994, to kill or cause serious bodily and mental 
explained in detail hereunder. 

Acts relating to Counts to 3 of the Indictment I 
As one of the leaders of the Interahamwe militia of Runda commune in Gitarama 
prdfecture Claver Kamana trained the Interahamwe who killed Tutsi in Gitarama 
prdfecrure in Gihara, Rubona areas and in other neighbouring secteurs. He 
provided remises for the training of the Interahamwe within the buildings that 
housed h' Amasangano bar located in Runda beyond the river Nyabarongo 
bridge, o the tarmac road that links Kigali town to Butare pre'fecture. From the 
said bar nd under the escort of armed Interahamwe, Claver Kamana used to 
inspect th massacres of the Tutsi in the surrounding areas. I 

with setting up roadblocks in Runda in Gitarama prdfecture on the 
Nyabarongo, and with supervising the massacres that were carried 

Interahamwe militia. 

From the ime the multiparty system was instituted in Rwanda towards the 90s, 
Claver K ana housed and fed Interahamwe militiamen in the premises of his 
Amasang o bar. Four years later, the same militia killed Tutsi in Gihara and in 
other plac s in Runda commune. f 

April 1994, meetings were held in the Amasangano Bar premises and 
local citizens from the various opposition political parties in Gihara 

Kamana lived) attacked the premises where the Interahamwe 
living and flushed them out by throwing stones at them. Claver 

very beginning of the genocide to live in Kigali but returned 
in Gihara. He later moved to Rubona where he held a 

called Antoine Masengesho, the then bourgmestre 
Hutu population to kill all the Tutsi whom he 
RPF (Rwandan Patriotic Front, a political and 

against the Government of the day). 

available to the Rwandan Public Prosecutor, which was 
the local Gacaca court and recorded during the information 

Claver Kamana returned to Gihara around May 1994 under the 
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militiamen and, during a meeting that he chaired or in 
participated, he called on the Hutu to kill the Tutsi and 
grenades to the Gihara Interahamwe for that purpose. 

He is also charged with uttering the following words at the meeting, when he was 
talking to he Interahamwe militiamen: "Ni uguhiga inzigo y 'icyitso kandi nu bwa 
bututsi m surtz Fpnibyo", which can literally be translated as: "In our hunt for 
accomplic s, we must not spare the Tutsi wretches (very poor) because their 
nature is t e same". i 

Kamana had publicly uttered these words, inciting racial hatred, the 
many residences belonging to Tutsi, massacring the poor and 

and killing hundreds of Tutsi, including an old man called 
Gasinzigwa and his children, Migambi and all the 

as Munana and his children. All of them were 
to Claver Kamana's call. 

of the attacks against the Tutsi of Gihara, Claver Kamana led the 
with a sword. Eye witnesses describe in detail how a large number 
killed in that attack. 

also report how Claver Kamana distributed weapons in conjunction 
authorities of Runda in Rubona. Some of those who received 
time assert that they received the guns and grenades from 

Others who received guns are Antoine Masengesho, a 
party in Runda commune, Emmanuel Kagarama, a 
Hitimana, a former driver of the commune and his 

sons. 

concert with Sixbert Ndayambaje, Uzatsinda, a former soldier of the 
then Rwandan Armed Forces), Joseph Ntakirutimana alias Sankara, a 

extension worker and the communal brigadier, Munyaneza, 
and financed activities of the Interahamwe based in Runda, 

and Rubona; 

the meetings that were organized in May 1994 in Rubona, Claver 
accused of having publicly incited the Hutu to kill the Tutsi, by telling 

ntacyo mwakoze uriya mukecuru witwa Isabella aracyakora iki?" 
can be literally translated as: "In the final analysis, you haven't 
How come that old Isabelle is still alive?" 

the RPF occupied the area militarily and at the last minute saved 
had been condemned to death by Claver Kamana. 
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to the accounts of eyewitnesses who themselves participated in the 
Kamana, at the various meetings, called on the Hutu to hunt 

He chaired many meetings that took place in his Ruyenzi bar 
Kamana's bars situated not far from the Amasangano bar). At 

that all the Tutsi whose names featured on his list should 
a sum of 50,000 RWF to young Interahamwe militiamen, 

thorough in the execution of their task. 

helped to erect roadblocks all over Runda commune, beginning 
was located a few metres from his Ruyenzi bar, at the junction 
leads to Gihara. He supervised the massacre of the Tutsi and 

each evening, reports from the exterminators, one of whom 
was his brother, Kayitani Kaberuka, who used Claver Kamana's pick-up 

Tutsi to the various points where they were exterminated. 

Crimes against humani ly 
Count 4: Murder a crime against humanity 

The Public Prosecutor arges Claver Kamana with murder as a crime against humanity, as 
provided for in the of 26 November 1948 and in the Organic Law of 30 August 1996 
and punishable by 

Murder is also Article 3 1 1 of the Penal Code Book I1 and Article 5 l(3) of the 
Organic Law, April 1994 and 4 July 1994 in Gihara, Rubona, Runda and its 

kill in whole or in part members of the Tutsi ethnic group, he 
or aided and abetted in the planning, preparation or 

of a civilian population as set out below. 

Factual basis for the co nt of murder P 
The massacre of Tutsi families, of DCsire Zihabarame, Fransisco Gasinzigwa and his 
family, Munana children by the Interahamwe militia following the indoctrination and 
appeal of a is a perfect illustration of his role as a member of the murderous 
regime. 

Count 5: Extermin tion as a crime against humanity I 
The Public Prosecutor as a crime against humanity, a 

Law, specifically Article 51(1), (3), in that from 6 April to 
30 July 1994 in Runda in the Republic of Rwanda, Claver Kamana, with the 
intent of of a great number of persons, and knowing full well that 

planned, instigated, ordered, committed or aided 
of the extermination or massacre of a 
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civilian population as of widespread and systematic attacks directed against a civilian 
population on ethnic gro 

Factual basis for externhation 

participated in the widespread massacres that took place in the 
mentioned in this Indictment, where thousands of Tutsi were killed 
genocide, and where the Interahamwe, under his personal command, 

of Tutsi in well organized attacks. 

ally directed and commanded those attacks in the various areas 
in this Indictment, and provided logistical assistance to the 

which included their transportation in communal vehicles, the 
and the supervision and inspection of their sordid work, as 
publicly inciting the Hutu to massacre the Tutsi. 

his extermination campaign with the Government of Jean Kambanda, 
the border with Congo, spreading on his way the ideology that 

common enemy of the Hutu and inborn accomplices of the 
their killing. That genocidal message incited the Hutu masses 

their Tutsi neighbours all over Rwanda, and 

The Sus ect is also charged with the commission, during the genocide, of 
ordinary w crimes as provided for and punishable under the Rwandan Criminal 
Code, Bo k 11. E 

Ordinary law crimes a provided for by the Rwandan Penal Code. 1 
Count 6: Creating adhering to, participating in, and directing a joint criminal 

whose purpose was to harm persons and property. 

The Public Prosecutor Claver Kamana with participation in, membership of, creation, 
supervision and a joint criminal enterprise whose sole objective was to harm 

for in Article 281 and punishable under Articles 282 and 
that between 6 April and 14 July 1994, a criminal 
created and trained by the former regime. 

As a member of the a member of the MRND prefectoral committee in Gitarama and an 
influential member MRND in Runda, he formed a criminal enterprise with the 
Interahamwe, whose for existing was to kill persons and destroy property. 

By means of that organization, Claver Kamana ordered, committed or otherwise aided 
and abetted the and execution of the genocide and other crimes committed by the 
Interahamwe, as 
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Factual basis for the rime of creating, adhering to, participating in, and directing a 
criminal enterprise wh se objective and sole reason for existing was to harm persons and 
their property. 

but between 1992 and 1994, a criminal 
was formed. The Interahamwe militia was the youth 

MRND, which was given military training with the 
during the genocide. 

to direct and advise the Interahamwe even when he knew that the 
was killing persons and destroying property. 

Between 
enterprise 
conspired 
such wea 
spite of 
aware of 
knowing1:y 

various attacks and massacres of Tutsi following such attacks, in 
in Runda commune, Claver Karnana with his Interahamwe who 

participated in other killings and thus became members 
enterprise, whose objective was to harm persons and property. 
enterprise committed other crimes such as looting and rape and 
and degrading treatment on the Tutsi. 

April and July 1994, Claver Kamana, who created a joint criminal 
with the military command and leadership of the Interahamwe, 

with the administrative authorities, both civilian and military, provided 
Ions as grenades and rifles, trained and equipped the said militia, and in 

t l e  fact that Claver Kamana and his aforementioned accomplices were 
:he clearly predictable consequences of their acts, they deliberately and 
participated in the furtherance of the criminal enterprise. 

The Indictment is acco anied by the following guarantees: ='P 
the death penalty; 

conditions (according to international experts); 
and impartial tribunal, public hearings, counsel; 

of the Republic of Rwanda; 

Accused and his Defence; 
30 days except there is a risk of escape; 

as those in France under Article 144 of the 

in respect of detention, appeal against 
and review of appeal. 

Rwanda ratified the Co vention of 9 December 1948 on genocide by the Legislative Decree of 
12 February 1975. 

PIII08-0 100F (E) 

Translation certified b LSS, ICTR 7 



Whereas Counsel for Mr Kamana filed a brief to which a response is here provided; 1 
Whereas the original doc ents have been admitted into evidence; P 
Whereas Mr. Kamana ctually fled his country and only INTERPOL can intervene at the 
international level; wher as it is not established that Mrs. Kanama's life would be in danger and, 
in any event, it is not her extradition that is being sought; whereas the European Court of Human 
Rights is of the view that the higher interests of the State may take precedence over family ties; i 
Whereas it is submitted hat Mr. Kamana is entitled to an impartial and independent judge and 
Rwanda provides no gua antee in its application; t 
Whereas in view of the cuments provided, assurances are given in this regard; t 
Whereas if Mr. be tried in France, he would be, if extradition was denied and the 
Rwandan disclosed the facts to France; whereas this is not a legal decision 

Whereas it is that Mr. Kamana has been sentenced to death in Rwanda; whereas no 

Whereas the instant not about political offences, for genocide is not a political offence but 
a crime against whereas it cannot be argued that extradition would violate civil 
parties' rights be more important in France, as these are not taken into account in 

the instant case is about extradition and constitution of civil 

Whereas it is also that many documents are missing in the case file; whereas, however, 
under Article of Criminal Procedure, the document required in support of an 

arrest issued by a judicial authority, which is the case here; 

Whereas attached to th request is the Organic Law abolishing the death penalty; whereas the 
legal instruments to crimes of genocide are specified and provided as copies as is the 
case with the 19 June 2004; whereas the same applies to the dates and scenes of 

and 30 July 1994 at the aforementioned locations; whereas the 
in view of the abolition of the death penalty; 

Whereas it is also sub itted that neither his diabetes nor cancer could be treated in Rwanda; 
whereas this is only affirmation and not a demonstration or proof; whereas Mr. Karnana's 
current state of health not require hospitalization but only medication; 

Whereas under a 1948 ntemational convention there are no statutory limitations on crimes of 
genocide in both Frenc and Rwandan laws; whereas a life imprisonment sentence to be served 
in full is consistent law and public policy. 
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Whereas participating i a criminal association to plan any of the crimes stipulated by law, 
especially genocide, is unishable in France with life imprisonment under Article 212(3) and 
whereas there are no s atutory limitations to prosecuting such crimes under Article 213(5); 
whereas the relevant Rw dan laws are exactly the same; i 
Whereas it is submitte that according to non-governmental organizations, Rwanda applies 
inhumane and degradin treatment without specifying its nature; whereas these are harsh living 
conditions but not inh ane or degrading, as is the case with any form of loss of freedom; 
whereas nothing proves that prisoners in Rwanda are tortured or subjected to inhumane or 
degrading punishment o treatment within the meaning of Article 3 of the European Convention 
on Human Rights; i 
Whereas under Article the European Convention on Human Rights, detention is considered 
lawful for a person an extradition procedure is instituted; whereas as to the right to 
be tried within a it turned out that Mr. Karnana fled his country because he 
knew that he was whereas the duration of the proceedings will be proportional 

not be subject to any statutory limitations 
Convention of 9 December 1948 and of 

26 November of Statutory Limitations to the Crime of Genocide; 

of the European Convention on Human Rights guarantees have been 
of Rwanda, stipulating that he will have the right to a fair trial before 

tribunal, access to legal representation; whereas, moreover, he has 
familiar with the case, having already served as counsel 
for Rwanda according to court records; 

Whereas the death has been abolished in Rwanda pursuant to Organic Law No. 31-2007 
of 25 July 2007 by life imprisonment, which sentence is compatible with French 
public policy, for such sentences; 

Whereas the modus of the courts required to try genocide cases From 1990 to 1994 was 
annexed to the whereas considering the Official Gazette of 19 June 2004 
containing the operandi of these courts, and after a careful analysis of 
judgements by that such legal provisions would guarantee the right to a 
fair trial and 

Whereas decisions appealed (Article 31); whereas political office holders may not sit in 
these courts hearings shall be public (Article 21), whereas judgements shall 

shall be protected (Article 29); whereas both Prosecution 
and heard (Article 39); 

Whereas all have been given as to a judicial treatment and prison conditions 
's international commitments and human dignity, and whereas the 

comply with such commitments solemnly undertaken during these 
proceedings; 
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Whereas from the foreg the requesting authorities have undertaken in writing to comply with 
the fundamental to by France; whereas the prison in which Mr. Kamana will 
be detained has whereas it should be moreover pointed out that the 
International expects to transfer certain accused persons to 
Rwanda for trial; 

Whereas this shows this international tribunal, which has studied the functioning of the 
Rwandan judicial and has visited prisons, is satisfied that the requirements for the 
implementation the respect for human rights have been 
guaranteed, and detention conditions; 

Count 6,  namely "ordinary" crimes, as set out in the 
regarding crimes not set out in the Organic Law but 
referring to genocide directly, it follows that these 

within the meaning of French criminal law; 

Whereas, moreover, to the provisions of Article 696(8) of the Code of Criminal 
Procedure, the applicable to these crimes are not annexed and, therefore, 
request in be found to be inadmissible; 

Whereas it should be po ted out that by its formal commitments in the request, the Government 
of Rwanda has underta n to abide by the following principles and conditions, which are stated 
in the request and, there ore, form an integral part of this Decision: F 
Abolition of the death enalQ P 
In particular, we refer Organic Law No. 1112007 of 16 February 2007 which abolishes the 
death penalty. This abolishes the death penalty for cases before the ICTR (International 
Criminal Tribunal anda) and other countries when they are transferred to Rwandan courts. 

This law institutes all t rights and guarantees of a fair trial, and that is the basis for Rwanda's 
requests for extradition 

Furthermore, the law the death penalty throughout the Rwandan judicial system has 
been in force since 25 

Appropriate detention conditions 

Once extradited to and etained in Rwanda, Claver Kamana will enjoy appropriate conditions of 
detention in a prison that has been vetted by a team of international experts from the 
International Criminal ribunal for Rwanda as conforming to international standards. f 
PIII08-0100F (E) 



Mpanga prison located 
Persons transferred to 
treatment consistent wil 

Fair trial 

If Claver Kamana is 
aforementioned legal i 
competent and impartia 

He will be entitled to bl 
resources to hire couns 
counsel who will repres 

As provided for by the 
these cases will be tried 

Claver Kamana's crim 
domestic laws. The crin 
and does not run the ris 
origin. He is a criminal 
persons are held accoun 

It should be recalled tht 
the other acts enumera 
purpose of extradition". 

Some fundamental pri 

Rwandan criminal proc 
Criminal Procedure, as 

Criminal investigations 
of an official of the 
complaints and receivi~ 
exhibits, finding suspec 
Prosecution Departmen. 

The Criminal Investigal 
the Department of Puk 
responsible for the con1 
through a written or ver 

After the initial investil 
which must bring the st  
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the South Province has been designated as the main detention facility. 
: facility will be fed, given healthcare, and dignifying and humane 
nternational standards. 

rged with the crimes set out in this request, on the basis of the 
ruments, he will be heard without delay, fairly and publicly by a 
ibunal established by law. 

:presented by counsel of his own choosing and if he does not have the 
the Rwandan Bar Association will be legally obliged to assign him 

: him throughout the trial. 

N on the transfer of cases from ICTR and other countries to Rwanda, 
the first instance by the High Court of the Republic of Rwanda. 

as presented in this request are punishable under international and 
with which he is charged are in no way political. He is not punishable 

)f being tried summarily and in a biased manner because of his ethnic 
d ty  of crimes provided for and punishable by law for which accused 
11e before legally constituted courts. 

irticle VII of the Genocide Convention considers that "[glenocide and 
under Article 111 shall not be considered as political crimes for the 

iples as enshrined in the Rwandan Code of Criminal Procedure. 

Ire is governed by Organic Law No. 13/2004 governing the Code of 
ended today. 

: carried out by Criminal Investigations Officers under the supenision 
blic Prosecution Department. This activity involves recording the 
documents relating to the crime, collating Prosecution and Defence 
and their accomplices so that they can be prosecuted by the Public 

1s Officers initiate investigations either proprio mojo, at the behest of 
Prosecutions or after the complaint is lodged. They are primarily 

:t of the investigations. A case may be referred to the judicial police 
complaint. Any verbal complaint must be recorded in writing. 

.on, the case file is transmitted to the Public Prosecution Department, 
:ct before a judge. In the event that the Public Prosecution Department 



The accused is presume innocent until a final ruling is issued. This principle is enshrined both 
in the Constitution and in the Code of Criminal Procedure. Where the Public Prosecution 
Department decides to rosecute the accused, it bears the onus of proof and must find all the 
evidence which, moreov r, shall be adduced by all legal and factual means. i 
decides to prosecute the 
for by law. Where this is 

The judge shall make hi when he is satisfied that the Prosecution and the accused 
have each in turn 

defendant, it shall transmit the file to the competent court as provided 
the case, the case is said to have been referred to a judge. 

However, the Public Pro ecution Department may need to conduct a second investigation to shed 
light on matters it consi rs important before refemng the case to the competent judge. t 
In this case, the Public P osecution Department t 

Finds evi ence; P 
witnesses and any other persons concerned with the case; 

Conducts visits to the locus in quo; 

search or executes a seizure with a search warrant issued by the 
de la Riipublique or his representative and a record of the 

if the objects seized must be produced before a judge as 

May use h e  services of interpreters, translators and experts; 

the accused be released on bail or kept in detention; 

the Organic Law on the Gacaca courts is concerned, the Gacaca courts 
in relation to ordinary law courts. The accused is 

courts (except for extradition and other cases transferred to 
in Law No. 1112007) that fall under the jurisdiction of the 

courts at the ceNule level that categorize the accused 
case and the criteria set forth in Article 41(2) of the 

mentioned above; 

1 suspects extradited to Rwanda or transferred by the ICTR 
Criminal Tribunal for Rwanda) are tried at the first instance by the 
the Republic pursuant to Law No. 1112007; 
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enjoys a fair trial, the rule of law and the presumption of innocence. 
total freedom even by an accused is a fundamental principle 

Constitution. In Rwanda, the principle is freedom and detention 

a defence is guaranteed throughout the proceedings, the right to a first 
investigation (by the police and the Public Prosecution Department) is 

the entire duration of the investigation; 
and secc 
guarantc 

law also provides for legal assistance where the accused is unable to 
lawyer. The law provides that, upon presentation of a certificate of 
issued by the local district, the Court shall request the Rwandan Bar 

In to assign counsel to the accusedpro bono; 

Rwanda 
pay for 
indigenc 
Associal 

The Cri~ 
Departn 
prior to 

inal Investigations Officers as well as Officers of the Public Prosecution 
nt at all levels are obliged to inform the accused of his right to counsel 
lestioning; 

n being questioned has the right to remain silent if he prefers to give his 
in the presence of a lawyer; 

The per! 
statemel 

The acc 
commur 
providin 
has the 1 

his own 

red and his defence have the right to consult the case file, read it and 
:ate with their counsel. The accused has the right to abstain from 
any information to the investigator if he so wishes and the investigator 
)ligation to inform any accused of his right to be assisted by counsel of 
hoosing. 

Possibility of referrin1 a case to a Judge 

; closed, the case is referred to the competent court. The duration of the 
pends in part on the quality of the initial investigation (the better the 
the risk that the Public Prosecution Department will order another 

; it may, once the accused is in custody, the detention period should not 
30-day extension by the judge. 

Once the investigation 
rest of the procedure ( 

investigation, the low1 
investigation). Be that 
exceed 6 months after i 

Detention on remand 

be detained on remand unless there is prima facie evidence of his guilt 
~ ich  he is charged is punishable with a prison sentence of at least two 

The accused should no 
and the offence with 1 

years. 
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However, this would the case where there is well-founded fear that the accused may flee, 
where his identity is own or uncertain or where there are serious and urgent reasons 
requiring his interest of public security. 

Under Articles 93 and of the Code of Criminal Procedure, prima facie evidence that may 
cause the judge to order on remand includes: 

- asons to believe that he has committed a crime punishable with a prison 
least two years; 

to fear that he may flee or if there are grave and exceptional 
require his detention in the interest of public security; 

- Where d ention on remand is the only measure for protecting evidence either by 
ensuring at pressure is not exerted on witnesses and victims, or by preventing 
fraudulen collusion between suspects and their accomplices; t 

- detention on remand is also the only means of providing protection 
of ensuring that he remains available to the courts, of stopping the 

its recurrence; 

- Where d tention on remand is the only means of stopping an offence, which 
causes e traordinary and persistent disturbance of public order, by reason of its 
gravity, t e particularly aggravating circumstances under which it was committed 
or the ser ousness of the prejudice caused. i 

Where all conditions or detention on remand have been met, the Officer of the Public 
Prosecution Department may, upon hearing the suspect through counsel, place the suspect under 
provisional arrest and c use him to appear before the nearest judge, who will determine whether 
or not to detain him on mand. i 
The judge may grant t e Public Prosecution Department 30 days within which to conduct all 
necessary investigation . The thirty-day deadline may be extended more than six times. 
However, it may only e authorized by the judge where there is prima facie evidence of guilt 
warranting further dete ion on remand under the conditions stipulated above. i 
Right to Appeal I 
The suspect is entitled lodge an appeal against any orders for detention on remand, including 
orders confirmed by Chamber: 

Appeals bgainst detention on remand 

PIII08-0100F (E) I 
Translation cenified by LSSI lCTR 1 



The suspect is entitled lodge an appeal against orders for detention on remand or conditional 
release. The suspect five days, from the date of the issuance of the order, within which to 
lodge such appeal. has to be dealt with within five days. 

ainst judgement on the merits 

The suspect is entitled exercise his right to appeal where he feels that the sentence handed 
down is too harsh in of mitigating circumstances, or where he believes the Public 
Prosecution Department adduced convincing and irrefutable evidence before the court. 

to set aside is a type of appeal procedure used in cases where 
in absentia. Notice of such judgements shall be duly given 
the Registrar. Any person who is convicted in absentia has 

to set aside such judgement within 10 days from the 

Article 180 of the Code of Criminal Procedure provides that a petition for review is a form of 
appeal against a final ju gement from a given court. This appeals mechanism is open to anyone 
convicted of a crime o a simple offence as provided for under the law, as well as persons 
convicted of homicide w ere sufficient evidence subsequently emerges that the person is alive. f 
Whereas the offences which the accused is charged are punishable under the French law 

or a penalty for serious crimes; whereas under the law 

years' whereas the offences are 
conventions; 

punishment applicable in the applicant's 
that the death penalty has been abolished 

state guarantee due process and 
within the territory of the 

Whereas there are grou ds for granting the request for extradition in respect of Counts 1 to 5, 
and no grounds for ng same in respect of Count 6 et seq; 

Mindful of Articles 696( 3) to 696(15) of the Code of Criminal Procedure; i 
FOR ALL THESE RE SONS, 4 

1 
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THE COURT 

Sitting as an Investigatin; 

After having deliberated 

Grants the above reque! 
respect of Count 6 ,  

Orders the Procureur g 
Justice, Keeper of the Se; 

Wherefore this Decision 

[Signed] 

Registrar 
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'hamber in a public hearing, 

accordance with the law, 

or extradition in respect of Counts 1 to 5 and denies the request in 

kal  to forward a copy of this Decision forthwith to the Minister of 
to serve all necessary purposes; 

IS been read and signed by the President and the Registrar. 

[Signed] 

President 

Certified true copy 
Registrar 

[Seal and signature] 


