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I - The Appeds Chamber of the Intarnational Criminal Tribunal for tZle Prosecution o f  Pmsons 

Responsible for Genocide and 0th- Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Mher 

Such Violations Committed in the Territmy of Neighbowing States Between 1 January and 31 

December 1994 ("Appeals Chamber"' md 'Tribunal", respectively) i s  seized of 'The Appellant 

Jean-Bosco Barayagwiza's Motion for Leave to Present Additional Evidence (Rule 115)" filed by 

Appellant Jean-Bosco Barayagwiza on 7 December 2006 (7hrayagwiza's Motion" and 

"Baray agwiza", respectively), requesting the Appeals Chamber to admit a document %onsidered as 

a summuy Report of a long investigation held by [French Judge Jean-Louis Brugui&re] in relation 

to the assassination of President Habyarimana of Rwanda on 6fi April 1994".' The Appeals 

Chamber is also seized of the "Requdbe urgmte de la Dkfense auxfins d'dire autorire' d prdsenter 

un k lhen t  de p r m e  suppldmentaue (article 115 RPP)" filed by Appellant Ferdinand Nahimana 

on 14 December 2006 ("Wahimana's Motion" and "Nahimana", respectively), seeking to join 

Barayagwiza's request to admit the said material ps additional evidence on appeal? 

2. The Prosecution responded to Barayagwiza's Motion on 14 December 2006, requesting3hat 

it be dismissed in its entirety? Barayagwiza replied on 22 December 2006.~ The Prosecution 

responded to Nahimana's Motion cm 21 December 2006, requesting its  dismissal^ and Nahimana 

replied on 4 January 2007.~ 

3. The proffered material consists of the Ordunnance de soit-communiquk issued on 17 

November 2006 by the French juge d'imtmctian and Premier Vice-Pr&idmt aer Tribunal de 

Grande Imtunce de Paris Jean-Louis Bruguikre submitting the redts of his investigation to the 

Public Prosecutor (Procureur de la Rbpublique) and recommending the issuance of international 

m s t  warrants (CrBruguike's Order'').' 

I Bmyagwha's Motion, para. 2, Annex 1. 
a Nahimana's Motion, para. 2- 
' Prouccutor'a Reaponae to 'The Appellant I--Basco Barayagwizays Motion for Leave to ;Precent Additional 
Evidence (Rule I. 15]", 14 December 2006 ("Response to Barayagwiza'a Motion"). 
' Thc Appellant Jem-Bosco B*rayagwizans &ply to the Prosecution's Response to the "Appellant's Motion far Leave 
KO Preaea Additional Evidence (Rule 1 15)", 22 December 2006 ("Barayagwiza's Reply). 

Prosemtor's Response to the Appellant Nahimana "Requ&e LTr~nre de h D@iiwe slue flnr d'&e A u b ~ W c  b 
Pnhenrer un E l d e n r  de P r e m  [sic] SuppIhcntairo (artide 115 RPPY, 21 December 2096 ("Response in 
N a h m a ' s  Motion"). 

Riplique rie la Dwense i la Rkpomc du Procureur sur la a Requite urgent= de la D q e w e  a m  fw d'&e autorid d 
qrPsenter un ildmerrl dr preuve rupplemmr~ire {artl.de 1 JIi RPP) 9,4 hmary 2007 (''Nahimana's Reply'?. 

The ~ppeals Chamber notes that h u e  are four Amexes to Barayagwiza's Moticq but kclines to consider the 
material contained in Annexes 2-4 as t e e d  as additional evidence on appeal, since Barayagwiza mly refers ta fhesc 
documents in support o f  his argummE for admission ~fBruguikds Ordm md does not explicitly seek admission of the 
said three documents. 
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I. PROCEDURAL BACKGROUND 

4. Trial Chamber I rendered its Judgement in the present case on 3 December 2003.' 

Barayagwiza filed a Notics of Appeal on 22 April 2004,' which was amended on 27 April 2004." 

His Appellant's Brief was filed on 25 June 2004." Pursuant to Ieave granted by the Appeals 

C!hamber,lZ Barayagwiza filed the "Amended Notice of Appeal" and "Amended Appellant's Brief' 

on 12 October 2005 ("Barayagwiza's Notice of Appeal" and "Barayagwiza's Appellant's Brief', 

respectively)- The briefing with respect to Barayag&aJs appeal was mmpleted on 12 December 

2005.'~ Nahimana filed his Notice of Appeal on 4 May 2004 and his Appellant's Brief on 27 

September 2004.'' The briefing with respect to Nahimana's appeal was completed on 21 April 

2006.'~ 

APPLICABLE LAW 

5 .  The Appeals Chamber recalls that under the jurkpruden~e of the Tribunal and that of the 

International Criminal Tribunal for fhe Former Yugoslavia, an appeal pursuant to Article 24 of the 

Statute of the Tribunal is ncrt a trial & n m 1 6  and is not an o p p 6 t y  for a p a .  to remedy any 

- 
f i e  Prasecwtor v. Ferdinand Ndimana et d, Ceae No. ICTR-99-52-T, Judgement and Sentence, 3 December 2003 

("Judgement"). 
cr Notice d'Appcl (confomrch~ni. azu &po~itims de 1 'anicle 24 du Sfafuf er de l'wricle 108 du REglemen4 9, 22 

April 2004. 
lo e Acre d ' q p d  rnmod$id -fins d'olr~~1an'~n b Jupnmf rend# h 03 dicembre 2003 par b Chambre I duns 
I'affaire 'Lc Pracureur conire Ferdinmd Nahimanq Jm-Bosctr Bamyagwira st Hassalr NgezeJ ICTR-99-52-T' M, 27 
April 2004. 
" rr Mdrnoire d'Appel,), 25 June 2004- 

Decision on ."Appellant lean-Bosm Barayagwiza's Urgent Motion for h v e  to Have Further Time to File the 
Appeals Brief and the Appeal Noticen, 17 May 2005; Decisi~n on Clarificatian of Tima Limits and on Appellant 
Barayagvh's Bxhemly Urgent Motion for Emmsion of Time to Pile his Notice of Appeal and his Appellant's Brief, 
6 September 2005. 
'' The Appellant Jean-Bosco B~rayagwka's Reply to the Consolidated Respondent's Brief, 12 December 2005 
["Earayagwiza's Reply Brief"). For a more detailed procedurai background, the Appeals Chamber refers to its earlier 
decisions in the present case (Decisian on Appellant Jwa-Bosco Bmyagwiza's Motion for Leave to Present Additional 
Evidence Pursuant to Rule 115,5 May 2006 ('Decision of 5 May 2006"), paras. 3-5; Decision. on AppaIIunt Jean-Bosco 
Barayagwiza's Motians for Learn to Submit Addifianal Grounds of Appcq to Amend the Notice of Appeal and to 
Correct His Appdant's Brief, 17 August 2006, paras. 5-8). 
l4 Q Acte d'appel n, 4 May 2004 ; ct Mimofre d'appel (rbise') M, 27 September 2004 (confidentid version) and 1 
October 2004 (public version) ("Nahkwma's Appellant's Brief'). 
'* cc R$lique de la D6jh.w B, 21 April 2006 ( " N ~ s  Reply Brief'). 

Decision an Appellant Jean-Basm Barayagwiza'a M o t h s  for Leave 10 Present Additional EvidEnct Pursuant to 
Rule 115 of the Rules of Procedure and Evidence, 8 December 2906 (Wecision of 8 December 2006'1, para. 4; 
ConyWsntial Decision on Appelht Hasan Ngeze's Six Motians for Admission of Additional Evidmce on Appeal 
and/or Further Lnvestigation at the Appeal Stage, 23 February 2006 ('mecision of 23 February 2006"), para. 5; Decision 
on Jean-Bosco Barayagwiza's Extremely Urgent Mofion for Leave to Appoint an Investigator, 4 October 2005 
("Decision of 4 October 2005"), p. 3; Decision on ~ppellant Hassm Ngeze's Motion for Approval of the Investigation 
at the Appeal Stage, 3 May 2005, p. 3 ("Decisim of 3 May 2005"); Prosecutor v. Jealr-Paul Ahymu, Case No. ICTR- 
964-A, Judgement, 1 June 200 1, para. 177. 
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"failures or oversights" made during the pre-trial and trial phases.I7 Rule 115 of the Rules of 

Procedure and Evidence o f  the Tribunal ("Rules") provides for a mechanism to address '?he 

situation where a party is in possession of material that #a6 not before the court of first instance and 

which is additional evidence of a faot or issue litigated at trial".'" 

6. According to Rule 115, far a d d i t i d  evidence ta be admissible on appeal, the following 

requirements must be met: first, the motion to present additional evidence should be filed 'hot later 

than thirty days fmm the date h r  filing of the brief in reply, unless good cause or, &m the appeal 

hearing, cogent reasons an shown for a delay".lg Second, the Appeals Chmbm must find "that the 

additional evidence was not available at Erial and is relevant and credible".20 

7. With regards to relevance, the Appeals Chamber will consider whether the proposed evidence 

sought to be admitted relates to a material issue. As to mcdibility, the Appeals Chamber will only 

refuse to admit evidence at this stage if it &es not appear to be reasonably capable of belief or 

reliance, without prejudice to a determination of the weight to be afforded-'' 

8. Once it has been determined that Ehe proffered material meets these conditions, the Appeals 

Chamber will determine whether the evidmce "could have been a decisive factor in reaching the 

decision at tr&."22 To satisfy this requirement, the evidence must be such that it could have had an 

impact on the verdict, i-e. it could have shown that a conviction was Accordingly, the 

additional evidence must be directed at a specific finding of fact related to a eonvictim or to the 

sentence.24 Although Rule 115 of the Rules does not expIicitly provide for this, where the evidence 

i s  relevant and credible, but was available at trial, or could have been discoverd through the 

" Dtcision of 8 December 2006, para 4; Decision of 23 Fehary 2006, para. 5; beciaion of 4 October 2005, p- 3; 
Decision of, 3 May 2005, p. 3; Proaenrror v. Dmm Edmwvi6, Case No. IT-96-22-A, Judgemar, 7 October 1997. 

ara 15. 
~ k s i o n  of 8 December 2006, para. 4; Decision d 23 Peb- 2006, pm 6; Decision of 4 October 2005, p. 4; 

Pmecuwr  v. Zamn Kuurerrerkit et PI., Case No. IT-95-164, Decision on fhe Motions of -go Josipovi& Zoran 
KupdkiE and Vlatko ~nyreikii: to A&& Additional Evidence Plmuadt to Rule 115 and fm Gdicid ~ o t i c c  ta bt 
Taken Pussuant to Rule 94 (B), 8 May 2001 ("KupreJkfb ez dl. Decision of 8 Mny 2001'7, para, 5. 
Ig Rule 1 15[A) of the Rules as amended on 10 November 2006. 
20 Ruie 1 1 S(B) of the Rules. 
" Decision o f  8 December 2004 p a  5; Decision o f  23 February 2006, para. 7; Prarecutor v. Zoran KuprJkii et al., 
Case No. IT-95-1&A, C'on~dntial Dtcifiion om Matiam of Appebts Vlatlco Kuprelkid, Drago Josipovid, Zoran 
KuprelkE and Mirjan Kuprelkk m Admit Additional Evidence, 26 February 2001, para. 28; Preseculor v. &ran 
KuprGkik ei aL, Case NO. lT-95-1&A, Appeal hdgemes< 23 October 2001 (Wupreitii. Appeal Judgement'), para, 63; 
haaccutar v. Tihomir BlmWkiC, Case No. IT-95-14-4 Decision bn Evidence, 3 1 October 2093 ("BkuSkiC Decision of 3 1 
October 2003"), p. 3; Prbsecutor v- Mudm NdeliliC and Yhk6 M d n o v i 6 .  Case Na. IT-98-34A, Decisiun on 
NoletiliCis Amended Second Rule 115 Motion aed Third Rule 115 Motion ta Present Additional Evidcncc, 7 July 2005, 
p r a .  12. 
- Rule 1 15 (B) of the Rules. 
Decision of 8 December 2006, para 6; Decision of 23 February 2006, p a a  8; Kupre'kii Appeal Jud~ement, park 

68; Prosecutor v. RadrjIuv fis1i6, Case No. IT-98-33-A, Decision an Applications for Admission of Additional 
Evidcnce on Appeal, 5 August 2003 (WrstiC Decision of 5 August 2003'3, p. 3; BlaikiC Decision of 31 October 2003, 
p. 3. 
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exercise of due diligence, the Appeals Chamber may still allow i t to be admitted on appeal provided 

the moving party can establish that the exclusion of it would amount to a miscarriage of justice. 

That is, it must be demonstrated that had the additional evidence been adduced at trial, it would 

have had an impact on the verdict  

A. Submissions of the Parties 

9. Barayagwiza submits that the proffered evidence was unavailable at trial and could not have 

been prodwed earlier, since Bruguikre's Order was signed only an 17 November 2006 and issued 

thereafttrF6 With reference to arguments contained in his motion of 28 Decmbar 2005," 

Barayagwiza reiterates that Brugui6re's Order i s  rdevant to his appeal since the findings therein 

[present] c a s ~ " . ~ ~  In particular, Barayagwiza refers ta the following fmLtlding of the Trial Chambcr: 

The Defence contends that the downing of the President's plane and fhe death of  
President Habyarkma precipitated the killing of irmmmt Tutsi civilians. The Chamber 
accepts that this moment in tirne served as a trigger for the events that followed. That is 
evident. But if the downing of the plane was the trigger, then RTLM, Karrgura and QIR 
+re the bullets in the grm- The lrigger bad such a deadly impact because the gun was 
loaded. The Chamber therefore considers the killing of Tutsi civilians can be said to have 
resulted, at least in part, h m  the message of ethnic targeting for death that was clearly 
and effectively disseminated through RTLM, Kungum and CDR, befare and after 6 April 
1994.2g 

According to Barayagwiza, Bruguih's Order "establishes a prbna facie case that, contrary to the 

speculation of the Trial Chamber, the CDR party, RTLM and Kangura were not the bullets in tho 

gun as that weapon of destruction in the farm of the assassination was the sole responsibility of the 

RPF and Presidat ~ a ~ a m e " . ~ *  Mare specifically, Barayagwka argues that the proffered evidence 

would undermine the Trial Chamber's c~ndusions that the Coalition pour la Ddfense de la 

Re'publique ("CDR1') was an extremist party and that he held superior responsibility with regards to 

Decision of 8 December 2006, para, C; Decision of 23 February 2006, pan. 8. 
25 Decision of 8 Dacmber 2006; pan. 6; Jw&af fijelijdli v. The Prosecutor, Case No. I C l U - 9 8 4 A - 4  Decision on 
Defence Motion for tho Admission of ~dditional Evidence Pmsumt ta Rule 115 of the Rulcs of Procedmt and 
Evidence, 28 October 2004 ("KajeI@eLi Decision of 28 October 2004"'), pirn 11; Nkzgemra er d. Decision of 10 
December 2004, para 11- See also A . o s ~ ~ ~ i i o n  v. RPPim D d k ,  Case No. IT-96-21-R-R119, Decision on Motion for 
Rtview, 25 Apd 2002, para. 18; Praracutian v. RadipIav Krstid, Cue NO. IT-98-33-4 Decision on Application fa 
Subpoenas, 1 July 2063, para 16; &ti& Decision of 5 August 2003, p. 4; BIdkit Decision o f  31 Octobet 2003, p. 3. 
26 Baayagwiza's Motion, pan. 4. 
" Ibid., para. 6 refaring to T h e  Append Jean-Bosco Barayagwiza's Barayapka's Motion for Leave to Present 
Addirimal Evidmcc (Rule 115)" filed conlidentidy an 28 December 2005 (dismissed in its entirety by file Decision on 
Appellant lean-Bosco Barayagwiza's Motion for Leave to Present Additional Evidence Pursuant to Rulc 115, 5 May 
20063. 

Barayagwiza's Motion, pm. 7. 
29 Trial Judgement, para. 953. 
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it and its rne~nbas,~' Further, he asserts that the pmffkred evidence could have had an impact on the 

Trial Chamber's perception of the CDR and its role in the events of 1994 because it shows that the 

CDR was not involved in the assassination of President ~ a b ~ a n a . ~ ~  Therefore, he cI~ms, "it is 

arguable there was no conspiracy to commit genocide or crimes against bimanity against Tutsi in 

order to p a s m e  the gains of [the] 1959 Revolution as asserted by tho Trial ~hzimber".~~ 

Barapgwiza concludes that, on the basis of the cmclusions contained in Bruguikre's Order, all 

findings and convictions relating to his participation in a policy, ideology or plan aimed at 

exterminating the Tutsi must be reviewed by the Appeals Chamber, together with all other counts 

for which he was convicted at trial?' 

10. The Prosecution ~espands that the proffered matdal does not constitute new evidence and 

has no relevance tr, the issues in this appeal?5 In particular, the Pmseeutim submits that 

"[elvidence of allegations that RPF members are responsible of the doming of President 

Habyaximana's plane, on 6 April 1994, was available to ~ a r ~ ~ a g w i z a ] " . ' ~  Thc Prosecution also 

ar,w that Barayagwiza has not demonstrated that the proffered evidence has probative value, 

since "a warrant of arrest, notwithstanding its form and content, cannot, in any way, be construed as 

conclusive pmof of It further avers that the material is irrelevant since the issue of who 

was rospomible for President Habyarimana's death is not relevant to Barayagwiza's c~nvictions.'~ 

The Prosecution also mentions that the Trial Chamber explicitly stated that "evidence that would 

require a determination of the party responsible for the shooting down, would not be relevant in this 

case''.39 According to the Pmsecutian, the proffered material goes, at best, to the narrative comext 

in which the material facts of the case arose,40 but could or would not have been a decisive factor in 

the decision at trial!' 

11. In reply, Barayagwiza reiterates that the proffered evidence is admissible under Rule 1 15 of 

the Rules, submitting, infer alia, that it is relevant to the Trial Chamber's findings pertaining to the 

- - 

'"myagwiza's Motion, para. 8. '' Ibid-, para. 10 refgmng to tht Trial Judgeme* paras 106,261,30R,312,323,951,977,1054,1055 and 1062. 
I&* pam 10, IS* 

UIMd,prrk 11 ~ t s r t k ~ r l r l ~ ~ ~ ~ ~ l r r a d 9 6 7 .  

hr BaqmwWa bhtim p m  4-17> E-'" IB , pwr 5-6 d&da& %W $rrr, la 2EG (Bmyagwizs's book "Rwanda: Le Sang Hutu ESt-if Rouge?" in 
which be maidcained that the RPF was respmsiblc for the downing of the plane] and Bamyagwk's clbsiag arguments 

trid (T. 19 August 2003, p 31 linc5 24-27). 
" Response to Barayagwiza's Motion, paras 9-10. 
""id, para. 11. 
39 Ibid., para. 14 lemphasis in the originall refaring to The Pr6$ecu&r V. Ferdinarrd Nahimnna et a/., Case No. ICTR- 
99-52-T, Decision on thc Prosecuror's Urgent Motion to Bar thE Ngnt Defence from Callig Wayne Madsen as 
Wituess, 23 January 2003, paras 4-7 and to The Prosecutor v. FerdinrmdiVahimana at al.. Care No- ICTR-99-52-T, 
Decision ou the Expert Witnesses for the Defence, 24 January 2003, para 9. 
ID Response to Barayagwiza's Motion. para 16. 
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.e Trial Chamber %as 

inherently biased against [him]" and that it rendered the Trial, Judgement based on a perception that 

"both the CDR party and the RTLM [ . . .] were the instruments of Hutu extremism [ . . .] and 

definitively as the bullet for the weapon which was the bigger to ths tragic ~vcnts of 1994"." 

Barayagwiza further advances that there is no evidence that he 'kould have had the ability, prc- 

knowledge or the access to intelligence necessu-y to be p ~ y  to any [...I plan" involving the 

downing of President Habyarimana's plane or that he "was party to the re-programming o f  the 

RTLM in this r n a ~ e r ' ~ . ~ ~  Consequently, he asserts, "[tlhe planning of what happened afterwards 

m~~st  have been largely in the hands of the RPF and any crimes against humanity or alleged 

genocide. must have been a reaction to that evenfJM and therefore excludes his pmsonal 

responsibility far those crimes>5 

B. Analysis 

12. Considering that Bruguitrt's Order was issued on 17 November 2006, the Appeals 

Chamber is salkfied that Barayagwiza's Motion could not have be= fled within the time limit 

prescribed by Rule 1 15(A) o f  the Rules and that the proffered material was unavailable at trial. The 

Appeals Chamber is also satisfied that this document could not have been obtained by Barayagwiza 

prior to 17 November 2006 through the exercise of due diligence. 

13, The Appeals Chamber fmds, however, that Bruguikre's Order is not relevant to a material 

issue in the present case. According to Judge Bruguike, the CDR had no reason t6 make an attempt 

on President Habyarimana's Life and the investigation did not confirm fhat the assassination could 

be attributable w Hulu  extremist^.^ After having thoroughly exanimd the referenties to the Trial 

Judgement provided by ~arayagwiza,~~ the Appeals Chamber conclubs that the information 

" - , m e  b B Q w m p :  ' ,  . '0 %dm, p . m  iw3+ r- iw i  Z-rn w niu hdgmmmnr p- 953.973.977 and 1053. 
"M, pam 20. 
" ~ p m m +  
":3Blcl., pma 25-38. 
*8m@da Ordar, pp 12.13 @$myapWs M $ h ,  Andex 1). " Indwff p*~, 1?6 of tb T' f- whth tbc review of the historical context as described in The 
Prosemlor v, Jm-Paul  A h m u ,  Case No. ICTR-96-4-T, Judgement, 2 September 1998, pwrw 80-106, which dcm not 
conclude on the poss-iiility of Prc6ident Habyar-nu's eircmff m h  being organized by the CDI or any of iti 
members. In para 11 8 the Trial Chamber found, inter alfa, that while "a widespread and systematic attack against rhe 
Tutsi popula~ion commenced fbllawhg the shooting down of the plane carrying President Habyarimana and his death 
on 6 April 1994", su& artaka " f m d  part d a  larger initiative, beginning in 1990, which systematically m e t e d  the 
Tlztsi population as suspecr accomplices of the RPF". Para. 261 ofthe Trial Judgemoat simply addresses the evidence in 
reIation to Barapgwha's position within the CDR Para. 308 relates Wibss AFE's testimony with respect to CDR 
activities, including rallies at which its leaden would call fbr extermination of the Tunis. Para. 312 refers ta thc 
cestimany of Witncss Fmqois-Xavicr Nsmzuwera to the fact tbat the CDB was composed of Hum extremists. Para. 
323 conveys the evidence received h m  Witnesses AHA, ABE and ABC to the fact &a& inter alia, fhc activities of the 
CDR could be charactcrised as exlremist and were aimed at extermimtion of the Tutsis. In addi t ia  none of the ahovc- 
eired paragraphs contaia any fa~nralfiding of rht: Trial Chamber. Furthcrmosc, in paras 95 1 and 953 the Trial Chamber 
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contained in BruguiWs Order is irrelevant to the Trial Chamber's findings since nothing in the 

Trial Judgement suggests that the CDR was involved in the death of President Habyarimana. The 

Trial Chamber simply considered that the death of President Habyarimana "served as a trigger for 

the events that f o l l o ~ e d " . ~  Significantly, whether or not the CDR was involved in the death of 

Resident Habyarimma is irrelevant to the Trial Chamber's hdings as to the CDR's role in the 

events for which Barayagwiza was convicted as a superior of its members. At the same time, 

nothing in Bruguibre's Order could be read to indicate, contrary to Barayagwiza*~ submissions, that 

the CDR did not play my role in the conspiracy to commit genocide or in its actual commission, or 

that it was not composed of Hutu & m i s t s .  Finally, the Appeals Chamber declines to consider 

Barayagwiza's arguments with respect to the alleged relevance of Brugui&e's Order to other cases 

pending bef0~e the ~ribunal~' a to the "mvironment" in which he was c o n ~ i c t e d , ~  since these 

argumanfs are irrelevant to thc admissibility of addiEiona1 evidence on appeal. 

14. In summary, because this material is irrelevant to any material issue in the preseut case, it 

could not have had an impact on the Trial Chamber's coaclusim in the Trial Judgement. 

IV. NAHIMANA'S MOTION 

& Submissions of the Parties 

15. With reference to Barayagwiza's Motion, Nahimana submits that BruguiWs Order was 

obviously unavailable at trial and that it is incontestably credible." Nahimana further argues that 

the proffered material is relevant to the Trial Chamber's kdhgs  that the events in Rwanda were 

triggered by President's Habyarimana death on 6 April 1994 and that the directors ad journalists of 

the Radio Telbision Libre des MZle Collines C'RTM') were in conspiracy with those involved in 

the downing of Habyarimana's plane.s2 In his view, the cmclusions contained in Bmguikds Order 

would confirm the contents and legitimacy of the izlformation transmitted by the RTLM, 

particularly in the broadcast of 3 Apd 1994, in which journalist Noel Ktimana forecast an 

imminent RPF attack and which, according to the Trial Chamber, "gave credibility to the 'reign of 

concluded on the rale of the CDR in the kjlljng of Tutsi and Hutu political opponents in 1994. Para. 967 concluded on 
Earayogwiza's "commitment to the destruction of the Tutsi population ns a m e w  by wbieh to prbrect Ehe poli~ical 
gains secured by the Hutu majority fim 1959". In paras 973 and 977 the Trial Chamber found Barayaa guilty of 
genocide, p u r s m  TO Article 6(3) of the S m t e  with respect to his sole and engagement in the activities of rhe RTLM 
and the CDR Finally, pas. 1053 concludes on "se- trianylar Links" among the Kanguru, RTLM md CDR 
"cEtctively conhalted by h b e e  &cud''. More particulasly, in that paragraph, i%e Trial Chamber concluded that 
"CDR provided an ideological framework fa genocide, and thc two m d i a  instittlti~ns formed part of rhe ooalitioa, ht 
disseminated dc mcssagc of CDR that ehe deslxuction of the Tutsi was essential to the Suyvivd of the Hutu". 
'' Trial Judgemenr, para. 953. " Banyagwiza's Motion, para. 9. 

Rid., para. 15 '' Nnhimana's Motim, paras 3-6. 
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rumour' on the basis of the fear shared by all at the time owing to the nullification o f the Arusha 

~ c c o r d s " . ~  Finally, similar to Barayapwiza, Nahimana argues that the proEered materid i s  of 

&enera1 importance to the cases before the Tribunal since, as Prosecutor Carla Del Ponte stated in 

2004 "[i]f it is the RPF that shot down the plane, the history of the genocide must be rewitten"." 

16. In its Response to Nahimana's Motion, the Prosecution relies on all of the submissions 

made in its Response lo Bmyagwiza's Motim and opposes €he relief sought by ~ahimana~' It 

reiterates that the proffered document could not be binding on a Chamber of the Tribunal and 

should not be entitled to any weight in these proceedings.56 It adds that Bruguihe's Order neither 

could nor would have had any impact on the Trial Chamber's findings, particularly because the 

conspiracy in which Nahimana was found to have participated does not include the downing of the 

presidential plane.57 Acco;rding to the Rosecution, the proffered evidence is thus irrdevant to the 

findings pertaining to Nahum's personal role and responsibilities in tha RTLM's activities befbre 

and after 6 April 1994, as well as the genocide and crimes against humanity of which he was 

convicted.58 

17. Nahimana replies that in the framework of the French legal system, Bruguihe's Order 

should be regarded as an exrrmely important procedural act and incontestably credible material? 

Nabimana underlines that the alleged attack of 6 April 1994 is of such importance fir triggering the 

crimes with which the Tribunal is seized, that the refusal to consider the dements of proof refemd 

to therein would inevitably lead to serious errors in appreciation o f  those r r i m d  

B. Analysis 

18. h light of the findings made above with respect to the unavailability of BruguiQe's Order at 

trial,6' the Appeals Chamber wiU proceed to examine Nahimana's arguments pertaining to whether 

the p r o f f '  materid is relevant to a material issue in Nahimana's appeal. 

19. The Appeals Chamber has already found that Bruguii:re's Order is irrelevant to the Trial 

Chamber's condusions in paragraph 953 of the Trial ~ud~cmcnt.~' With nrspt  to l%e Trid 
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Chambet's findings concerning RTLM broadcasts before 6 April 1994, the Appeals Chamber nates 

that the paragraphs r e f d  to by ~ a h i m a n a ~ ~  contain descriptions of evidence on tho bais d 

which the Trial Chamber concluded that these broadcasts 

1.. .] engaged in ethnic stereoQping in a marma that promoted contempt and hared for 
the Tutsi p~pulation. RTLM broadcasts called on listeners to seek out and take up arms 
against the enemy. The m m y  was identified as the WF, the Snkotanyi, the Iuyenzi, and 
lheir accamplices, all of whom wexe efXectiv~ly equated with [the] Tutsi ethnic group by 
the broadcasts 1.. .] 

Both before and & 6 April 1994, R T M  broadcast the names of Tutsi individuals and 
their f'amilies, as well as Hutu political opponents. In some cases, these people were 
subsequently killed, and the Chamber finds h t  to varying degrees thek deaths were 
causally linked to the h h s t  of their names. [. . .] 
[- - -1 The Chamber finds that RTLM broadcasts exploited the history of Tutsi privilege 
and Huh disadvantage, and the fear of armed insurrection, to mobilize the population, 
whipping them into a Bemy of hatred and violme that was directed largely against the 
Tutsi ethnic goup.64 

21)- The Appeals Chamber finds that the conclusion contained in Brugui&e7s Order on the 

RPF's possible involvement in President Habyarimana's plane crash i s  irrelevant to the above 

mentioned conclusions by the Trial Chamber with respect ta the information braadcast by the 

RTLM. Even if the Appeals Chamber were to hold that the proffmed material is relevant to the fact 

that the Trial Chamber referred to the broad~ast of 3 April 1994 predicting an imminent attack by 

the IRPF, it is not satisfied that this could be considered as a m a t e d  issue in this case, since it 

would still be irrelevant to Trial Chamber's conclusions hat  the RTLM broadcasts ware directed 

against the Tutsi ethnic p u p  as such. 

V. Disposition 

21. For the foregoing reasons, the Appeals Chamber DISMI[SSES Barayagwiza's and 

Nahimana's Motions in thsir entirety. 

" See mpra, para. 13. 
In pam 375-376 of the Trial Judgems$ the Trial Chmber noted tbat many of the R T M  broadcasts pub1iccl.y named 

individ~ds as RPF accornpliccs whilc rcferrhg to civilians (the Trial Chamber parcicuhly exambed the broadcast of 
15 March 1994 in which No81 Hitimam reported an his "hvestigation" with respect to "pcaph aZUed wirh the 
fnlwtmyr" - Exhibits C7, CID 126, K.0146968-69) and concluded that such idormation was vague and highly 
spacularlyt, especially in light of the absence of any appment oonntotion with military activity. In p m s  380-381. the 
Trial C b d e r  noted some other broadcasts ~~ between I and 3 April 1994, in which NOW Hithum referred 
to certain individuab as I h t a n y i  accomplices. h paras 384-387, the Ttid Charrrbtr ~cfemd m a broadcast of 3 April 
1994 by Karrtano Habham hig1,dightiag a meeting of Tutsi m Cyaugum as well as to the testimonies of Chrklitien and 
Nahimnaa, on the basis of  which the Trial Chamber concluded that the ady indication of why this meeting w a s  refesred 
to as an RPF meeting consisted in ethnic references. Finally, in paras 388389, the Trial Chamber discussed a broadcast 
of 3 April 1994 kt which N&l Hitimaea forecast zm i-z RPF attack thaq according to Chiden, g v e  credibility to 
the 'kiga of nrmour". 
'* Trial Judgemen\ paras 486488. 
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D a d  this 12' day of January 2007. 
At The Hague, The Netherlands 

[Seal of the Tniurrall 

Case No. ICTR-99-52-A 

. . 

Fausto P O C ~ T  
Presiding Judge 

Done in hglish and French, the En&h text being authoritative. 
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