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J 

v. ) Ca3c ·~o . wu-i~uthau~cn-7 

RudCJlf BRUST J 

l , 'I RihL DA'! f, : The accused ~1~s tried at Lachau, Germany, ci.irin g 

u,e i:-eriod 29 J.prii - 6 May lt.;47, before a General Wilitary Govern-

n.ent Court. . 

II . £!!. RGES .' ND F .. RTICUIJ,RS : 

CH RGS I: Violati on of the La\·,s rrd Usages of 'llc> r. 

PnnTIClJL.RS : ln that Rudolf BRUS!, a German nati onal , 
did, at or in the vicinity of A~authausen, l.us tria, 
in or about December 1941, wrongfully encourage, aid , 
abet and particip~te in the killing of about sixty-five 
non- German natlonals, the exact nnmes and numbers of sue h 
persons being unknown, inmst~s of Gusen I Concentretion 
C~mp, who ware then in the custody of the then German 
Reich . 

CH'RGE rI : Violation of the La· ... s l'nd lJsagas of 1ila r. 

P/RTICUL,RS : In that Rudolf DRUST, E' German national , 
did at or in too vicinity of Me.uthausen, 1~ustria, in o r 
r.bout W. y 1941, wrongfully enco urcge, ;:id, abet and 
particii:at e in the killing of about forty non-German 
n~ tionals , t~ exact names £n:i number s of such persons 
being unknown, inmates of Gusen I Concentration Gamp, 
who were then in th<:: custody of the then German Relch . 

CH.'RGE III: Violation of the Laws end Us~ges of Wetr. 

P;.RTICULJ~RS : In thrt Rudolf BRUST, e German national , did, 
£: t or in the vicinity of I4authausen, hustria , in or about 
M~ rch 1942, wrongfully encourage, Aid , abet and participate 
in the ki lling of a non- Gerimn nat ional , an innwte of 
Guson I Conc..:ntr<tion Crunp, v.h o was then in tre custody 
of the then Germen Reich . 

III. SUA!MARY OF EY!PENCE: Un e morning in errly December 1941, 

~ccused BRUST, roll call l oPder in Camp Gusen I ( an outcemp of 

MPuthaus~n Concent r ation Cetmp) , c&lled 60 to 65 ill inmates from 

the ir blocks for a bGth. BRUST ent ered tho b Ath house ~rrl emerged 

opproximrtely an hour lat~r with wr t .:r on his jacket, ,.5 a 



cons1.:~ut.mcc of the b:i thing · nd th ~· tr~;:tmcnt rccoived dJ r irig the 

cour sd iher~of , m1ny of th e inm£t as died . Tho Court f ound BRUST 

not guilty of pnrt icip-ting in tho b\!&ting o! 40 irun.t",t es to de~th 

i n Llay 1941 , Chcrge II. It lllso f ..und him not guilty of pa r ti-

cipr ting in th e killing of Pn ill inllllte in March 1942, Chcrge lII . 

IV . EVIDmE :.ND RE.COMt.iENJ.,;,Tiuf S : 

RULOLF BRUST 

Nn. tionality : 

Ci vi lie n Str t us : 

P:. rty StP.t us : 

llilite.ry Str t us : 

Pl~r. : 

Fi ndings: 

Sentence : 

Evidence for Prosecution: 
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t'hotogm phor 

Unknown 

'tmffen SS , Seri;~nt :Jujor 

NG ChPrg~ I; NG Cher go II; 
NG Cha rge III 

G Char ge I ; NG Chcr ge II 
NG Chf r go III 

Death by hanging . 

Uno ~itness t es tified that , a r ound 

nino or t en o 'clock on a morning in orrl.y Uec~mber 1941 (R 10 , 17 , 25) , 

he observed tha accused, roll Cll :!.l le Reier i n Cnmp Gus en I ( e.n outcamp 

of t.i:lutho.uscn Concentrnt i cn Camp) ( R 93, 94), stlrnd.l ng outside the 

windOtY of, his studio cuxi h'*' rd ilim cc.11 llpproximatel.y 6v to 65 ill 

inmr.t \.ls _(R 10 , 11, 14, 28) , probably Pol 1:1s , ">puii e rds , or rtussia ns 

lR 17, 28) p r esumably from blocks Jl Md J2 (R llJ. The accused 

vil o t1l's werring a l ea ther j P.cket (R 25) , npparently follC1t'led the 

n<'ked irunat:c.. s . \R 15) t~ too be th hou se, however, the b<'th house 

wns abOut eight . to m.ne meters aw;zy from the w:it ness' studio in the 

srme building arxi the witness WI.ls not nfforded a view of the cbor 

l er.ding t? t~e b c-.th house (R 13, 18) . BacAusc of its cmstruction, 

w~ter f alling from overheAd ·valvcs cculd acc1X11ulnt e on the sloped 

concret e floor to Cl depth es tilllClt ed ~t JO to f:l:J centimet e r s ( R 19 , 

70) • . The blocking of the out l et drAih by the SS ~n (R 19), who 

willingly pa rticip<t.ed in th~ b<ith ing ( R 21, 22) , Rided the 

collection of wat er. On this occes i on the wit ness h•.ia rd screems 
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Ula g nv.ns for "bolt. one hour, but 11 gr : a uolly tilt= ..,.., Uiug di"'d do ~" 

(R lJ, 14J . Tht. "ccus_d ~argcd from tru brth houso ·pproxin:.1t.uly 

·n hour l et.er (P-Ex 2 , 21', R 14, ~1, 'J6 , 11?, 118) •llt.h l'Jrter on 

his L· th..r jrckct (R 14, 15) . "pl'isons r m o h·d sur viv1:..d t.ho b rth 

1 pp .... "' r 1..d in vfow from the wit n ... ss 1 window n d th t.. r oupon th. r.ccus \,d 

pourud buckets o f cold v. r t cr on him until he collc-ps.:id. 'InW1 tho 

fccus\,d plncod his foot on th e mrn' s n~ck until tho body stopped 

twit.ch ing (R 14, 28) . Whilo th e net.ion& of the accused ins .idc the 

brth houso wore not visible t o t.h o witn~ss , rn:i th ouf)l o the r SS m1.n 

p· rticipct od (R 18, 38 , 39, ?l) , it wes common camp kno,·,lcdgo t.hs t 

"BRUST pcrticiprted in this liquidr ti on drive by b" thing" (R 21, 27 , 

38, 39) . If prisoner s would not lie down in th ..i wt1 t~r, or were not 

ov ... rcome by the cold wet er, h.., oould b.y t r nd kick the m or st.Hid on 

thwn (R 39) . f l!ly inm"" t u Yil o was ord"'Nd to bathe and woo attempted 

to es c<pe from th~ beth house .IFs clubbvd b "cK into it by th~ SS men 

pr\.lslilnt (R 71) . It w·s s r i:i t o bo st.c ndnrd policy th; t " ~verybody 

who cnt~red tho bnth hr a to di e11
• 'I'hos u, whom they wore not able to 

drown, they b..;at to d&· th (R 71) . hs shown ucxier ovidoore for t re 
def anse her e in the c.ccus ed t c::sti f iod he rov er f t any time had cnything 

to do w.ith these so-celled b r ths (R 96, 97) . Howov.,r, a r ebuttFl 

witruss cE<lled by tho prosocution t 0stif fod rs t o anothe r bAthing 

incid1..nt in N0 vembe r 1941, i n which the: r ccus ed wc>s involved. 

( R 110 , 113 ) . 

Evide nc e fo r Def ense : ! ccusod BRUST t us tifie d c>t t he tria l, 

"I never led {l fW prisoners to t r ke a bath or t o give them a b<>th 

or n...ither have I order ed them to do that" ( R 96, 97, 1CJ4) , strting 

hv WP..s ~:way from camp most of tho month of Decembe r 1941. H..; 

s t F t~d th · t he h.-"d b ee t en prisone r s with .s stick <s official punish­

ment directed from Berlin ( R 107, 1CJ8) P.n:i the:. t ho nad slapped prisvn­

e r s to save them from greet er punis hmdllt (R 107) . Nhen he returned 

from !'r1 illness in January 1942, ho wa s a rrested on chrrges of 

"supporting" prison..; rs i n th& t ho bought f 1dditioncl food for them, 
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f nct groans fo r ab out on~ hour, but "gr:duoll,y the .. riling dhd do\'1\11 

( R 13, 14J . Tht.. - ccus_d emer gvd f ro m tru brth house -pproxi.rn; t d.1.1 

en hour l et.or (P- Ex 2 , 2 .1.. , R 14, 4'1, 26 , 117, 118) .~ith v;< t er on 

his 1 - th:.r jr ckct (R 14, 15) . " prison:,r v.h o h~d sur vi vt.d the br-t h 

'pp..c r i..d in vfow from the wit ni;ss 1 window n d the r eupon tro r.ccuscd 

pour ed buckets o f col d wr t er on him until ho collrps.;d. 'I nen t h\l 

£ccus1..d pl ecud his fo ot on the mrn' s noc k unt i l tho body stopped 

t witch i ng ( R 14, 28 ) . Whilo th e "Ct ions of t he Accused ins .idc tho 

br th house wore not vis ible to th o witMs s , rm though oth13 r SS mt.n 

pr rticipat cd (R 18, 38 , 39, 71) , i t wes CO IMlOn c amp knowledge t ha t 

"BRUST pcrt i cipl't ed in this liquidcti on drive by bnth ing " ( R 21, 27, 

JS , 39J . If prisoners would not lie down in th .; wnt er, or were no t 

ov -:.rcome by the cold wt t or, h~ w:>uld b,y t rnd kick the m or s t.end on 

thun ( R 39) . f iny inmet v v.h o w&s ord.:.r ed to ba the and wtx> attempted 

to es crp~ f rom tht:1 be.th hous13 ·.1rs clubbvd b "CK into it by the SS men 

prusant ( R 71) . It wrs sr ii t o b o st.e ndnrd policy th; t 11 .:iverybody 

who onte red thE> bath h<.a to di e" . T'hos a , whom they wore not able to 

drown, they b.::at to d~eth ( R 71) . J..s shown urder ovidenoo for t h3 

def ense her e in the c:.ccus ed t <:Jsti f ied he rov er r t a ny time h ad cnything 

to do wll.h th1:3se so-celled b r ths ( R 96, 97) . Howov.~r, a r ebuttr l 

witru s s Cfl lled by the prosecution t cstif fod r s t o anothe r bathing 

incid1..nt in N0 vembe r 1941, i n which the: r ccus ed wt>s in~lved. 

(R 110 , ll3 ) . 

Evide nc e fo r Def ense : .' c c used BRUST t .::st ifie d c> t t he tria l, 

"I never l e d <Y f'W prison ers to t r ke a bath or to give the m a beth 

or nui ther have I order ed them to do t hat " { R 96, 97, 104) , st ,~ ting 

hu wP.s :iwoy from camp most of the month of Decembe r 1941 . H0 

s t <ted th- t he hnd b e? t en prisont.l r s witl:t s stick r.s offici.Rl punish­

ment directed from Berlin (R 107, 108) Prrl tht t he nad slapped prisun­

er s to save them from greet er punis hm~t { R 107). Nhe n he r eturned 

from !'It illness in Janua r; 1942, he was arrasted on chcrg~s of 

" s upporting" prison..: rs i n t h:. t he bought r dditioncl food fo r them, 
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l>rought into c1lllp forbidden newspapers for them, and failed to 

process punishment against prisoners em perscnally protected three 

o r four J~ws (R 94, 95, 10-2, 103, 105) rnd excused an inmate W'l o was 

a witn~s~ in this case on his behalf, from wearing a yellow star or 

dot on his uniform ( H 108) . 

'!his last witness , h member of a pr isoners 1 observc.ti on and 

protection group in the camp which checked camp a uthorities tllld 

tnoi r actions as well as nidrne their prospective victims ( R 66, 67 , 

791, stated th9t .the organization Knew everyone who go t a bath o r an 

injectim in the camp (R 67 J am had no knowledge of BRUS'l taking a 

prlsooer to a bath ( R 68; . furthe r more, BkUS T did not wear a leather 

ooa t (R 72) . He verified accused ' s claim t • proper trec t irent of 

prlooner s and his being jailed for being "too good to prism e rs 11 

(R76) , his failure t.o r oport ~fractions of camp r egulatioos, for 

e:>.wnple , prisoner s ea ting forbidden potato~s ( R 77, 78) . 11 I have 

to say quite frankly that I am an enemy of the SS because they mis tr .. n ted 

us for suc h a long time. But, frankly em objectively sp eaking, I 

nuver v.itncssed BnDST slep a mrn ' s f cco" . (R 75 ) . Although he 

Admitted it as possible , a G~rman Juhovflh 1 s Witness , E' forner i.run.Pte 

of th e camp , t estified thot he didn't h\ja r of th e d r owning of 60 tc 

65 prisoner s in Decdmber 1941 (R 87) . 
. 

Sufficiency of Evidence : 'Ihv findings of guilty are wRr rP.nted 

by the evidenc e. The sentence isnot excessive . 

Petitions: A Petition for Revfow was file d by accused 1 s verw.-n 

ddons..l couns al, Dr~ M,r ·l uick, 15 May 1947, r.ccompanied by P. written 

a rgum0rt. in· support . 

R<Jcoms11eP.d..?.'t ion Thr. t the findings E·ai s..int -.: noo bo awrovcd. 

v. ... ~UE:>TICNS OF LAW : Excmin~·tioo of the untird record f eils ,to 
:\· ... 

' ... \ 

discfosv eny e rror or' omissioo which r osult::;d in injustice to the 

:: CCl.15 e d. 

.. 
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A ~ u lion, not r : iscd P. t nny stng~ of th e tri"l but i mplicit 

ir. th\.'. f c t s , ·.v-rrAnt s aiscussi n. Inrs inuch : s the pc:rticule rs 

cont:in~d no t lleg- t ion t h£t t he of fense wrs corr.m.ittod s ubsc~u~nt 

t o th ... a · t t h .. United .:11.r t s cmtcr cd the v."r ngt• ns t G..,r mr.ny 

( 11 L ... ccmbcr 1941J , h -d the court j uri:ldictl on of tho offense covcr ... d 

by Chargl.! I : The; evidenc e dous not cl...£ rly es t ablish th r t thu 

of fonov .1 r.s comnitt~d r ftur the t dnt «.; . 

~he oour t h"d j urisdiction o f t.hv of f uns u ch- rgod . 

A v: lidly constit.u l.ud court of in indupbndont sta t u dcriv ... s 

its pow.:ir s f r om the stat e: ; end r s t n t .:i is indcprndont of evury 

oth ... r M.ct e in th.:; e xor cis e of its judici "l powc:r. This pow~ r of 

r s over o::i gn s t-to ext.:nds "to the punishm.:nt of pir11 cy <'nd otmr 

offuns1..s <: g:-inst the common l aw o f nctl ons, by v.h omsoov..l r -nd wht! r e­

so vv.;r committ.;d . 11 (Wh~ton 1 s Intc. m E.ti onr l Lr w, Sixth Editi on, 

Volume I , p 269 ) . Recognition of thi s sov e r eign powe r is co nta ined 

in the provision of th e Cons titution of th e United Sta t <.!s which 

co nfers upon Congress tho powe r "to define rnd punis h off,mses .r:-gs inst 

the l r.w of nrt ions" . (Winthr op, 11 Milit FJ ry Laws and Pr ecedents", 

Second Edition, Re pr int 1920 , et pag~ 8Jl) . 

I t is cle1.:r thet the l nws rm customs of wr. r comprise a pert of 

the l ew of nations . An of f ense c• gainst the former is n violr. tio n of 

the. l Dtt.:;r. The judicia l power o f M independent stat e , embracin g 

th~ lat:. t .ar , in cludes tried :;m pum.shm..mt of of fonder s ag::iinst the 

l aws r nd us ages of w~r. The jurisdiction to try war criminr.l s i s 

1n incidmt of too sovereign power o f an indt:p ~ndent state 

(tl.Efilonndum fo r t he Joint Intalligence Committee , The Joint Chi ef s 

of St aff, fi le SPJ GW, 1943/17671, l J Lecember 1943, by Th~ Judge 

Advoc£te G.:nur al , at page J ) . Such powe r is fu 11 Md compl e t e 

except where r estricted by the body of princiJJles comprising the l cw 

of nations (S . S . Lotus , Frrncc v. Turkey , 2 Hudson World Court 

R.aport s 23) . The power of an independent stfl te in conne ction with tre 
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trie l o f w r crimin· is is not limited to th.., t ril"l ·.rd punishm...rt. of 

·.-.r r c r imin· ls for off ,..ns ..:s com1nitt d subs.: .u1..nt to its entry into P 

v.· r . ••Or do 1..s a l ogi cr l - n·lysis of tha chP r -ct er of judici.e.l 

pow r of r sov1.;r c.ign stAt t. comp\!l suc h r .es tri ction . 

It i s -xiom·tic t h- t r sovur~ign st t~ ~dhvring to the l~~s 

1 nd us: g"s of w:- r i s r. fortiori int.., r s t c;d in th1.;i r ,:.r~sc rvc tion · nd 

hunce th..:ir enforc..!n~nt . ThoJ pow1.; r to try · n:i to punish violrtors 

th. r~oi' i3 :- nvc .ss-ry incidcn t of this int 1..rvs t . Any \I" r crime; , 

v.h.,n .... v.J r conv11itt .... d , constituLs :.n inv: s i on of th0 intvr t:s t of thv 

sovor(,ign. 

,/h1:;th-r such powar v.ill b..: ~ercis ed in r p.'! rticul: r cr s e ~ s P 

mnt t ..;r r \,;Sting w.ith in the disc Nti on of th1.. OCH ~r.Jign . In this 

instF nce , th~ lJniLd titat ... s hrs ... 1Jct c3d to tcy th; nccused. 

1o · void v-in · nd ..mpty p rocvSs ... s by th.. sov er oJign c. m to 

· ssuro 1h t: anfor c~ent of its :>-.nt ... nc ... s , physic "'l custo<tt of tht;} 

pvrson of l' w:>.. r crimin.rl ls · primrry ru4uisi t ..i . 

Strt s h ·s Cl.5 tody of tho r ccusod . 

·:,hile tru c:llst..;nco of .: stPt ... of wr r is ~ nocess · ry condition 

prec.Jdont to tho exist enc e of P 11 w 1 r crimo11 , it is not r sine qur. 

non of jurisdiction of r n ind..ipcndunt st 0 tc t o try r.nd to punish 

· n offense r.ga.inst the l nws ·m customs of wr· r. That powe r 

stvms from thv sover eign ch.".\ r~ctcr of nn independent slc- t c . There ­

fore , it r~sts on a bc:.s i s ape.rt from a ctual pr rticipP.ti on .in >1crfc.r e 

::s a belligerent . 'Ih"' t it is not n belligerent is logic ;- lly 

unimportr nt to the jurisdiction of a sov.ar oign stttcl . By t~ same 

token , c. n..:utr<il nr tic:n , securing physic a l custoey of < war crimin.-11, 

v.ould have jurisdiction to try wxi to punish him for the conunissi on 

of fl wr.r crime . Timo of entxy of tho sov \.)r e ign state i nto wPrfc. r e 

is immr.t er ial to judicir.l powo r of thu st.r t a av 0r the offense. 

Furthe rmor e, providi ng tre offe rne charged is .r.t wr.r crim~, the ti100 

of commiss im of tl10 of f <:.ns e is neither caus ati vc nor cietermineti ve 

6 

- -



., .. . '. 
of tn exist anco of th,,. jurisdicticn of r sc v3r e ign stP t c 1 s rlidly 

constituted oourt.s OV.! r c ith r th .. offense o r thv off.:indvr . '1n3 

f r et th·t th~ ~ ccusc1 mry hcv corrmittt d th-. off .... ns .... prior t o th~ 

ntIJ of th t Unit1,;d SL"' t '-s i nto .'I I' r \',i th Gurmrny does not ber the 

Unit d Stet\!s from jurisC!iction to try 1 nd to punis h th: "ccus , .. d for tho 

Timu of co/Mrl.~sion is inconsequ~ntinl to th~ judi-

ci1 l powc.r of the Unit ... d s t. • t t..s ov r th .. • offc,nno . 

P· rt icipa.tion in w'l rfl'r v ~· cc ..,ntuctus th,,. prim.n.r~ int1; rest of 

tl'k:. indupendent ;.> t r t.G in th~ .. nforc<Jmmt of the l ews r nd customs of 

wr: r · nd oo .as , in most ins t une .. s , strongly in due..: thv st. c. t'3 to 

..:xcr c i s(; its jurisdict.1.on . 'Iht:. 1 r JS..:; ct crso is on cx · mple . 

Co-bdligc.r~ncy wl:Lh ·notho r lndc.pond.;int st·t..., l'grinst which 

nr tionnls of t.i'lu en..:;11\Y mry hEv o coir.tnitt-.d J rli_r a w·r crime onhrnc_s 

tho int er .::st of the ~ovur..dgn , \'ihich 1:- t ...,r joins , in tru prosecution 

of the.; offt!nd(3 r a5ains t th ... ll ws ·m customs of wr r . nowcv..:r, co­

bollig.:;rency does not of itself oon f e r upon th...; sov,!rcign st r t e tre 

judici rl powe r to try wr r criminr l s for tho offon sos which th ey hevo 

corrmlt ted "lgr inst th .:. d ly prior to the ontry of tho sover eign into 

wi rf.· r c . 'Ihflt power 13Xistcld prior t o tho cre·tion of the co-belli-

5~rcnt st~tus ·nd on c basis wholly ; p·rt from thr t sta tus . These 

conclusions ·re O- ue.lly <' pplicr ble to the pr..:sent cns e . Though 

th~ accused may hav ~ committed th~ offens~ ag~inst another nr tion, 

l a t or r. n "' lly, prior to th .:? entry of the United .::>t..r:.tcs into thE: w: r , 

this Court of the United Str t 0s h~d jurisdiction <:n cr the off ~nse 

cl1Frged. 

t'. riter s on i nte rnat ional l aw hav <:: not expressed v i e v.s in conflict 

with the ant ec0dently expressed point of view of universality of 

jurisdiction of the propt..rly constitut ed courts of a sover eign 

st.'.> t e ov-; r wr r crimes, irrespectiv e of the time or pl<'ce of 

coffrnission of the cri~s . An articlu by om writ0r l ends some 

support . Aft13r s t.:-ting th:: t er ch civiliz1Jd st:-te h~s r- ve zy r .aal 

int~r ...:s t in ttu punishrr.ffit of 11.Pr crimJs , h1;J ,1sserts thct 11 av ... ry 
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in.cp ... nd ... nt st:te h· s jurisdictic:n to punis h i.· r cr ir.J.n·ls in its 

custody r eg- rdlc;ss of th~ n r tionAlity of th •• victim, tln! ti.t:lo it 

1.; nt ... r .. d tro wrr, or pl·cc wher e the offc.ns-3 wts comnittcd11 (under-

scoring s upplied) . ( S~o , 11 Universr lity of Jurisdiction vvc r :·; .. r 

CriJ.ios" , by C,owles, Ct.lifornir !.rw Ri.vi ... w, Volwno .v.>.III, Juno 19L.5, 

No . 2 , pp 177- 218) . 

It is cla~ r thrt tho Court had jurisdicti on oft h1,,; person of the 

f!ccus1.<i and of the subject matte r . 

VJ. (X)NCLUS IONS : 

l. It is r ecor.11t1tJnded thr t the finding s rnd tho sentUlce be 

approvod . 

-' · Legal For ms tfos . 13 : no 16 to E-ccoruplish tnis r esult or e 

Attrchoo her e to , should it r.:vt.t wi.h cpproval . 

/s/ Rich·rd C. 
/t/ RICH1'RD C. 

Mlljor 
Attornoy 
~ost Trial Br cnch 

Having eXc'lmined th.a r ecord of t rial , I cc:ncur, 
t his d~y of 1947 , 

/t/ C. E. STRJ.IGHT 
Lieutenant Colonel , J AGO 
Deputy Judge Advocf t c f or 

War Cr imes 
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