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V. Case wo, Uu=mauthausen~7
Rudolf BRUST /

REVIEW AND RECCOMMEND LTIUNS

I, IRIAL DATi: The accused wes tried at Lachau, Germany, during
tie period 29 npril' - 6 May 1947, before a General Military Govem~

ment Court,

II. CH'RGES !ND F/RTICULARS:

CH RGE I: Violation of the Laws »rd Usages of Wer,

PARTICULARS: In that Rudolf BRUST, a German nati onal ,
did, at or in the vicinity of Msuthausen, hustria,

in or about December 1941, wrongfully encourage, &aid,
abet and participate in the killing of about sixty-five
non-German nationsls, the exact nemes and numbers of such
perscns being unknown, inmetes of Gusen I Concentrstion
Cemp, who were then in the custody of the then German
Reich,

CH'RGE II: Violetion of the Laws 2nd Usages of lar,

P/RTICUL/RS: In that Rudolf BRUST, & German national,
did at or in the vicinity of Mauthausen, austria, in or
about wey 1941, wrongfully encoursge, aid, abet and
participate in the killing of about forty non-German
neticnals, the exaet names and numbers of such persons
being unknown, inmates of Gusen I Concentrat ion Camp,
who were then in the custody of the then German Reich.

CH/RGE III: Violetion of the Laws and Usages of War,

PIRTICULARS: In thet Rudolf BRUST, a German national , did,
&t or in the vicinity of “authausen, austria, in or sbout
arch 1942, wrongfully encourage, aid, abet and participat e
in the killing of & non-Gerien netional, an inmote of

Gusen I Concentretion Camp, who was then in the cu stody

of the then Germsn Reich.

III. SUMMARY OF AVIDENCE: Un 2 morning in eerly December 1941,

accused BRUST, roll call lerder in Cemp Gusen I (an outcamp of
Meuthausen Concentret ion Camp), celled 60 to 65 i1l inmates from
their blocks for a bath, BRUST entered the bath house ~rd emerged

approximstely an hour later with weter on his jacket. ;8 &




consequence of the bathing snd the trestmenmt received during the
course thereof, msny of the inmetes died. The Court found BRUST
not guilty of participsting in the beating of 4U inmates to dersth
in May 1941, Charge 1I, It 2lso fund him ot guilty of parti-
cipating in the killing of an ill inmete in March 1942, Cherge 111,

IV, EVIDENCE AND RECOMMENLATIONS:

RULOLF BRUST

Nationality s

hget 35

Civilisn Status: Fhotographer

Party Status: Unknown

Militery Stotus: viaffen S8, Sergoant Ma jor

Pleas NG Charge I; NG Charge II;
NG Charge III

Findings: G Charge I; NG Charge II
NG Charge III

Sentence: Death by hanging.

Evidence for Prosecution: Une witness testified that, around

nine or ten o'clock on & morning in eerly December 1941 (R 10, 17, 25),
he observed the accused, roll call leader in Camp Gusen I (en outcamp
of Li-'\uihe_us»;ﬂ Concentraticn Camp) (R 93, 94), ste nding outside the
window of his studio and heerd nim call spproximately 6U to 65 ill
inmetes (R 10, 11, 14, 28), probably Poles, Spenierds, or Russians

(R 17, 28) prssumably from blocks 31 and 32 (R 11). The accused

who wis werring a leather jacket (R 25), apparently followed the

néked :i:mzat._-\._s \R 15) to the becth house, however, the bsth house

was about ecight.to nine meters away from the wit ness' studio in the

sfme building and the witness was not nfforded a view of the dor
lezding to the bath house (R 13, 18). Becrusc of its construction,
water falling from overheed valves could accumulote on the sloped
concrets floor to a depth estimeted st 30 to 60 centimeters (R 19,
70). . The blocking of the outlet dreih by the SS men (R 19), who
willingly participrted in the bsthing (R 21, 22), aided the
collection of water. On this occ2sion the witness heard screams
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“nd groans for sbowt one hour, but "greduslly the wailing died down"
(R 13, 14). The accused amerged from the beth housc Zpproxins tely
“n hour leter (P-Bx 2, 24, R 14, 21, 26, 117, 118) with wrter on

his l.octher jacket (R 14, 15). 4 prisonsr who h d survived the brth
fppeered in view from the wit ness' window cnd thereupon the zccused
poured buckets of cold weter on him until he collepsad, Tnen the
fccuscd pleced his foot on the men's neck until the body stopped
twitching (R 14, 28), While the sctions of the accused inside the
brth house were not visible to the witness, end though other SS men
perticipated (R 18, 38, 39, 71), it wes common camp knowledge that
"BRUST perticipsted in this liquidetion drive by bathing" (R 21, 27,
38, 39). If prisoners would not lie down in the water, or were not
ovircome by the cold water, he u\ouldl bert rnd kick them or stend on
them (R 39).  /ny inmetoe who was ordered to bathe and who attempted
to escepe from the bath house wrs clubbed brek into it by the 5SS men
present (R 71), It wrs srid to be standard policy thet "everybody
who entered the bath hca to die, Those, whom they were not able to
drown, they beet to desth (R 71). A8 shown under evidence for the
defense herein the zccused testified he never rt any time had anything
to do with these so-celled brbhs.(ﬁ 96, 97). Howev.r, a rebuttel
witness called by the prosecution testified rs to another bathing
incident in Nyvember 1941, in which the sccused wes inwlved.

(R 110, 113).

Svidence for Defense: /ccused BRUST testified 2t the trial,

"I never led any pr-isoners- to teke a bath or to give them 2 bsth

or ncither have I ordered them to do that" (R 96, 97, 104), strting
he was sway from camp most of the month of December 1941, Hg
steted thet he hod besten prisoners with = stj.ck 28 official punish-
ment directed from Berlin (R 107, 108) 'nd thet he nad slapped priscn-
ers to save them from greeter punishment (R 107). dhen he returned

from 2n illness in January 1942, he was arrested on chrrges of

"supporting" prisoncrs in ths t he bought sdditionsl food for them,




fnd groans for sbowt one hour, but "greduslly the woiling died down™
(R 13, 14). The accussd emarged from the brth house tpproxims tely
n hour later (P-Ex 2, 24, R 14, 21, 26, 117, 118) with wrter on

his locther jacket (R 14, 15). A prisonsr who hrd survived the brth
‘ppeared in view from the witness' window and thereupon the accused
poured buckets of cold weter on him until he collepsad. Tnen the
feceuscd placed his foot on the men's neck until the body stopped
twiteching (R 14, 28). While the sctions of the accused inside the
brth house were not visible to the witness, and though other S8 men
perticipated (R 18, 38, 39, 71), it wes common camp knowledge that
"BRUST perticipated in this liquidstion drive by bathing" (R 21, 27,
38, 39). If prisoners would not lie down in the water, or were not
overcome by the cold weter, he muldl bert rnd kick them or stsnd on
them (R 39). /Any inmete who was ordered to bathe and who ettempted
to escepe from the bath house wss clubbed brek into it by the 55 men
present (R 71), It wes srid to be standard policy thet "everybody
who cntered the bath heca to die". Those, whom they were not able to
drown, they beat to death (R 71). 48 shown under evidence for the
defense herein the accused testified he never st any time had anything
to do with these so-celled brths.(ﬁ 96, 97)s Howev.r, & rebuttel
witness called by the prosecution testified rs to eanother bathing
incident in November 1941, in which the zccused wes inwlved.

(R 110, 113).

Svidence for Defense: /ccused BRUST testificd ot the trial,

"I never led any prisoners‘ to trke a bath or to give them 2 bath

or neither have I ordered them to do that" (R 96, 97, 104), strting
hc wes sway from camp most of the month of December 1941, Hg

Stéted thot he hod berten prisoners with = stj.ck 2s official punish-
ment directed from Berlin (R 107, 108) (.'nd thet he nad slapped priscn-
ers to save them from greeter punishment (R 107). #hen he returned

from en illness in January 1942, he was arrested on chsrges of

"supporting" prisoncurs in thst he bought sdditionzl food for them,
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brought into camp forbidden newspapers for them, and failed to
process punishment against prisoners &nd perscnally protected three
or four Jews (R 94,95, 102, 103, 105) #nd excused an inmate who was
& witness in this case on his behalf, from wearing a yellow stsr or
dot on his uniform (R 108),

This last witness, a member of a prisoners' observation and
protection group in the camp whieh checked camp authorities and
their actions as well as niding their prospective victims (R 66, 67,
79), stated that the organizat ion knew everyone who got a bath or an
injection in the camp (R 67) and had no knowledge of BRUST taking a
priscner to a bath (R 68,, Furthermore, BRUST did not wear a leather
wat (R 72). He verified accused's claim te proper tre:tment of
prisoners and his being jailed for being "too good to prismers"

(R 76), his failure to report infractions of cemp regulat ions, for
example, prisoners eating forbidden petatoes (R 77, 78). "I have

to say quite frankly that I am an enemy of the SS because they mistrcated
us for such a long time., But, frenkly emd objectively speaking, I
never witnessed BRUST slep 2 men's fece". (R 75). Although he
admitted it as possible, a German Jchovah's Witness, & former inmate

of the camp, testified that he didn't hear of the drowning of 60 teo

65 prisoners in December 1941 (R 87). |

Sufficiency of Evidence: The findingé of guilty are warranted

by the evidence, The sentence isnot excessive,

Pctitions: A Petition for Review was filed by accused's Uermen
defense counsel, Drs Aarl Gick, 15 May 1947, sccompanied by & written
argumert in’ support,

Ric_:_onunendé't:_;_og Thet the findings srd sur;t, cnce be agpproved.

V. WUESTICNS OF LAW: Exeminction of the entire record feils to

disclose any error or omission which resultsd in injustice to the

receus ed,




A cucstion, not rrised ot any stnge of the trisl but implicit
in the fects, werrants discussion. Incsmuch s the particulers
contrined no rllegrtion that the of fensc wes committed subsequent
te the drte the United otetes entored the war age .nst Germeny
(11 Lecember 1941), hzd the court Jurisdiction of thc offense covercd
by Charge It The evidence does not clucrly establish thet the
offense was committed after thet date.

Ihe court had jurisdiction of the offense che rged.

A velidly constitutied court of in independent state derives
its powers from the state; znd o state is independent of every
other state in the excrcisé of its judieisl power. This power of
& sovereign state extends "to the punishment of piracy =nd other
offenscs agrinst the common law of niti ons, by whomsoever ~nd where-
soover committed." (Wheeton's Intemetionsl Low, Sixth Edition,
Volume I, p 269). Recognition of this sovorcign power is contained
in the provision of the Constitution of the United States which
confers upon Congress the power "to define snd punish offenses =gainst
the lew of netions", (Winthrop, "Military Laws and Precedents",
Second Edition, Reprint 1920,2t page 831),

It is clear thst the laws ond customs of wer comprise a part of
the lew of nations., An offense sgainst the former is a violetion of
the latter, The judicial power of an independent state, embracing
the latter, includes triel snd punishment of of fenders against the
laws #nd usages of war. The jurisdiction to‘t,ry war criminsls is
an incident of the sovereign power of 2n indep endent state
(Memorzndum for the Joint Intelligence Committee, The Joint Chiefs
of Staff, file SPJGW, l9h3/i767l, 13 Lecember 1943, by The Judge

Adw cete Generszl, st peage 3). Such power is full and complete

eXcept where restricted by the body of principles comprising the law

of nstions (S. S, Lotus, Frence v. Turkey, 2 Hudson Viorld Court

Reports 23). The power of an independent state in connection with the




triel of wir criminsls is not limited to the trial =nd punishmert of
wrr crimincls for offensus committed subsc ugnt to its entry into »
w'r. Nor does & logicrl onrlysis of the cherscter of judicisl
power of ¢ sovereign state compel such restriction, S

It is sxiomstic thrt £ sovereign stete andhering to the laws
¢nd usrgas of wrr is 2 fortiori inteérested in thedr preservetion znd
hence thdr enforcemert, The power to try md to punish violstors
th.oreof is o neucessrry incident of this intercst, Any wr crime,
whunever comnitted, constitut.s wn invision of the interest of the
sovereign.

dhether such power will be eXercised in o particuler crse 18 »
mat ter resting wi.-t.hin the discretion of the sov eraign. In this
instance, the Unituod Statos hrs clected to try the accused.

To rwid vein 'nd empty proccssus by the sovereign enma to
cgsurc the enforcecment of its scantonces, physic sl custody of the
person of @ war criminsl is r primery requisite, The United
Strt s h-s custody of the rccusod.

“hile the existence of ¢ stete of wer is 7 necess 'ry condition
preczdent to the cxistence of a "w r crime", it is not » sine qus
non of jurisdiction of #n independent stete to try snd te punish
n offense against the laws *nd customs of wsr. That power
stoms 'flrom the sovereign charscter of an independent stete,  There-
fore, it: rests on a basis apart from actual perticipation in warfeare
s & belligerent, Thet it is not a belligerent is logicrlly
unimpo‘rt;: nt to the Jjurisdiction of a sovereign stete, By the same
token, & ncutral nstion, sccuring physical custody of = war criminal,
would have Jjurisdiction to try and to punish him for the commission
of & war crime, Timo of entry of the sovoreign state into werfere
is immeterial to Jjudicirl power of the state over the offense.

Imr-t,hn,rmoru, providing the offemse ch(rg-..d is a wer crlm.,, the time

of commission of the OII-DS\.. is nmt. her causative nor determinestive




of the existence of the jurisdiction of ¢ sovereign stete's volidly
constituted courts over cither th: offense or the offander. The
fret thrt the zccused moy heve committed the offense prior to the
:ntry of the United Statces into wrr with barmeny does not bar the
United Stetes from jurisdiction to try end to punish the sccused for the
offense chrrged, Time of commission is inconseguential to the Judi-
cirl power of the United Strtes over the offense.
Perticipstion in wnrfrre sccentustes the primery interest of
the independent state in the cnforcement of the lews rnd customs of
war ‘nd goes, in most instances, strongly induce the ststs to
exercise its jurisdiction, The proscrt cese is an exsmple,
Co~belligercney with :nothe r independent stote egeinst which

netionsls of the encny mey heve coumitted cerlicr a wer crime enhences

the intercst of the soveraign, which later Joins, in the prosscution

of the offender against the lews ond customs of wer, fowever, co-
belligerency does not of itself confor upon the sovereign stcte the
Judicirl power to try wor criminrls for the offenses which they have
commit ted sgrinst the 211y prior to the entry of the sovereign into
werfores Thet power existed prior to the crestion of the co-belli-
gerent status nd on o basis wholly sprrt from thet status. These
conclusions rre c.uzlly applicrble to the present case. Though
the accused may have committed the offensc against another netion,
leter an 21ly, prior to the entry of the United Stztes into the wer,
this Court of the United Strtes had Jurisdiction over the offcnse
cherged.

Ariters on internationsl law have not expressed viewsin conflict
with the antecedently expressed point of view of universality of
Jurisdiction of the properly constituted courts of a sovereign
stfte over wor crimes, irrespective of the time or plece of
commission of the crimes, An srticle by omne writor lends some
support,  After sicting thet erch civilized stote has » verly real

intercst in th: punishient of wap crims, he asserts thit "every




inucpendent stste hrs jurisdiction to punish wrr crimin-ls in its
custody regrrdless of the nationality of the vietim, the time it

cntered the wrr, or plrce where the offense wres committed" (under-

scoring supplied). (S2e, "Universelity of Jurisdiction “Yver Wep

Crinas"

s by Cowles, Celifornie ~ew Review, Volume AARIII, June 1945,
No. 2, pp 177-218).
It is clerr that the Court had jurisdiction of t he person of the

accused and of the subject matter.

VI. CONCLUSIONS:

1, It is recommended thrt the findings rnd the sentence be

approved,
<. Legal Forms Nos, 13 (nd 16 to eccomplish tnis result are
atteched hereto, should it meet with zpproval,

/s/ Richrrd C, Hegen
/t/ RICHARD C. HAGAN
Major JAGD
Attornoy
Post Trial Brench

Having examined the record of trisl, I concur,
this day of 1947,

/t/ C. E., STRLIGHT
Lieutenant Colonel, JAGD
Deputy Judge Advocste for

War Crimes















