Draft principles on the allocation of loss in the case of
transboundary harm arising out of hazardous activities,
with commentaries
2006

Text adopted by the International Law Commission at its fifty-eighth session, in
2006, and submitted to the General Assembly as a part of the Commission’s report
covering the work of that session (A/61/10). The report, which also contains
commentaries on the draft articles, will appear in Yearbook of the International Law
Commission, 2006, vol. I, Part Two.

Copyright © United Nations
2006

PURL.: http://www.legal-tools.org/doc/dfb5f2/



Principle 7
Development of specific international regimes

1. Where, in respect of pantilar categories of hazdwus activities, specific global,
regional or bilateral agreements wouldyde effective arrangements concerning
compensation, response measures and intenaaand domestic remedies, all efforts
should be made to conclude such specific agreements.

2. Such agreements should, as appropriat&jde arrangements for industry and/or
State funds to provide supplementary cemgation in the event that the financial
resources of the operator, including finanseturity measures, are insufficient to cover
the damage suffered as a result of an incident. Any such funds may be designed to
supplement or replace national industry-based funds.

Principle 8
I mplementation

1. Each State should adopt the necessargl&ive, regulatory and administrative
measures to implement the present draft principles.

2. The present draft principles and the nueas adopted to implement them shall be
applied without any discrimination suchthat based on natnality, domicile or
residence.

3. States should cooperate with each othenpdement the present draft principles.

2. Text of thedraft principlesand commentariesthereto

67. The text of the draft principles withromentaries thereto adopted by the Commission at

its fifty-eighth session, are reproduced below.

Draft principles on theallocation of lossin the case of transboundary
harm arising out of hazardous activities

General commentary

(2) The background to these draft principtegiether with the underlying approach, is
outlined in the preamble. It places the draft pptes in the context of the relevant provisions of
the Rio Declaration on Environment and Development but then specifically recalls the Draft

articles on the Prevention of Traomaindary Harm from Hazardous Activities.
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(2) It briefly provides the essential backgrounatileven if the relevant State fully complies
with its prevention obligations, under intetioaal law, accidents or other incidents may
nonetheless occur and have transboundary conseegi¢hat cause harm and serious loss to

other States and their nationals.

(3) It is important, as the preamble recordat those who suffer harm or loss as a result of
such incidents involving hazardoastivities are not left to carry those losses and are able to
obtain prompt and adequate compensation. Ttweseprinciples establish the means by which

this may be accomplished.

4) As the preamble notes, the necessaryngaments for compensation may be provided
under international agements covering spéicihazardous activitiesna the draft principles
encourage the development of such agreemetite aternational, regional or bilateral level as

appropriate.

(5) The draft principles are therefore intendeddatribute to the process of development of
international law in this field both by providirappropriate guidance to States in respect of
hazardous activities not caesl by specifiagreements and by indicagithe matters that should

be dealt with in such agreements.

(6) The preamble also makes the point thateStare responsible under international law for
infringement of their prevention obligations. Tdmft principles are thefore without prejudice
to the rules relating to State responsibility ang @aim that may lie under those rules in the

event of a breach of the obligations of prevention.

(7) In preparing the draft principles, ther@mission has proceeded on the basis of a number
of basic understandings. In the first place,ghera general understanding that (a) the regime
should be general andsidual in character; and (b) theaich a regime should be without

prejudice to the relevant rules of Stegeponsibility adopted by the Commission in 261.
Secondly, there is an understanding that the sobtiee liability aspects should be the same as

the scope of the Draft articles on preventiotrahsboundary harm frohmzardous activities,

%4 For the text and commentaries of the articles on responsibility of States for Internationally wrongful acts,
Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 77.

111

PURL: http://www.legal-tools.org/doc/dfb5{2/



which the Commission also adopted in 26811n particular, to trigger the regime governing
transboundary damage, the same threshold, “signifiduat is made applicable in the case of
transboundary harm is employed. The Commissiso edrefully considered the desirability of
examining the issues concerning global commons. After observing that the issues associated
with that topic are different and had their oparticular features, the Commission came to the
conclusion that they require a separate treatffienthirdly, the work has proceeded on the
basis of certain policy considerations: (a) that while the activities contemplated for coverage
under the present topic are essential for econdmrelopment and beneficial to society, the
regime must provide for promphd adequate compensation fa¥ thnocent victims in the event
that such activities give rige transboundary damage; andl et contingency plans and
response measures should be in place over anadbose contemplated in the draft articles on

prevention.

(8) Fourthly, the various existing models of liability and compensation have confirmed that
State liability is accepted essentially in the cafseuter space activities. Liability for activities
falling within the scope of the present draft principles primarily attaches to the operator; and
such liability would be without #arequirement of proof of fétuand may be limited or subject

to conditions, limitations and exceptions. However, it is equally recognized that such liability
need not always be placed on the operatorh@zardous or a risk-bearing activity and other
entities could equally be designated by agreement or by law. The important point is that the
person or entity concerned is faionally in command or contrar directs or exercises overall

supervision and hence as the beneficairthe activity may be held liable.

9) Fifthly, it may be noted that provisionnsade for supplementary funding in many
schemes of allocation ¢dss; and such funding in theggent case would be particularly

important if the concept of limitkliability is adopted. The basic understanding is to adopt a
scheme of allocation of loss, spreading the &mssng multiple actors, including as appropriate

the State. In view of the general and residual character, it is not considered necessary to
predetermine the share for the different actors or to precisely identify the role to be assigned to

the State. Atthe same time, it is recognized faiState has, under imb@tional law, duties of

%% |bid., para. 98.
%% See alsabid., Fifty-seventh Session, Supplement No. 10 (A/57/10), para. 447.
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prevention and these entail certain minimum standards of due dilifénSeates are obliged in
accordance with such duties to allow hazardotisiaes with a risk of significant transboundary
harm only upon prior authorization, utilizirgivironmental and transboundary impact
assessments and monitoring those impacts, as appropriate. The attachment of primary liability
on the operator, in other words, does not inway absolve the State from discharging its own

duties of prevention und@nternational law.

(10) Sixthly, while there is broad understandiomgthe basic elements to be incorporated in

the regime governing the schewofeallocation of loss in case of damage arising from hazardous
activities, it is understood that in most casesdhibstantive or applicable law to resolve
compensation claims may involegher aspects such as civildity or criminal liability or

both, and would depend on a numbevafiables. Principles alfvil law, or common law or

private international law governing choice of forums as well as the applicable law may come into
focus depending upon the context and the jugiguoh involved. Accordingly, the proposed

scheme is not only genénd residuary but is also flexéband without any prejudice to the

claims that might arise or to questiarfshe applicable law and procedures.

(11) As the draft principles are general and residuary in character they are cast as a
non-binding declaration of draft principles. Tdierent characteristics gfarticular hazardous
activities may require thedaption of different approaches witbgard to specifi arrangements.
In addition, the choices or approaches adopteglvasy under different legal systems. Further,
the choices and approaches adopted andithpiementation may also be influenced by

different stages of economic deepinent of the countries concerned.

(12) On balance, the Commissihas concluded that recommded draft principles would
have the advantage of not requiring a harmoronati national laws anddal systems, which is
fraught with difficulties. Moreover, it is felt that the goal of widespread acceptance of the
substantive provisions is more likely to be meah#é outcome is cast as principles. In their

essential parts, theyquride that victims that suffer the miage should be compensated promptly

%7 Birnie and Boyle have observed in respect of the draft article on prevention that “... there is ample authority in
treaties and case law, and State practice for regarding ... provisions of the Commission’s draft convention as
codification of existing international law. They represent the minimum standard required of States when managing
transboundary risks and giving effect to Principle 2 of the Rio Declaration”, Patricia Birnie and Alan Boyle,
International Law and the Environment (Oxford: Oxford University Press, 2002) (2nd ed.), p. 113.
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and adequately; and that envircemal damage, relating to whi&tates may pursue claims, be
mitigated through prompt response measurestarttle extent possible, be restored or

reinstated.

(13) The commentaries are organized as contaerngxplanation of the scope and context of
each draft principle, as well as an analysis of relevant trends and possible options available to
assist States in the adoptiohappropriate national measu@samplementation and in the
elaboration of specific international reges. The focus of the Commission was on the
formulation of the substance of the draft princigiesa coherent set sandards of conduct and
practice. It did not attempt to identify the cunrstatus of the various aspects of the draft
principles in customary international law and the way in which the draft principles are

formulated is not intendetd affect that question.

Preamble
The General Assembly,

Reaffirming Principles 13 and 16 of the Rio Declaration on Environment and
Development,

Recalling the Draft articles on the Prevention of Transboundary Harm from
Hazardous Activities®

Aware that incidents involving hazardoastivities may occur despite compliance
by the relevant State with its obligatiot@ncerning prevention of transboundary harm
from hazardous activities,

Noting that as a result of such incidentheart States and/or their nationals may
suffer harm and serious loss,

Emphasizing that appropriate and effective meees should be in place to ensure
that those natural and legal persons, includitages, that incur harm and loss as a result
of such incidents are able to olstgirompt and adequate compensation,

Concerned that prompt and effective ngsnse measures should be taken to
minimize the harm and loss which may result from such incidents,

Noting that States are responsible fdrimgements of their obligations of
prevention under international law,

%% Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 97.
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Recalling the significance of existing international agreements covering specific
categories of hazardoastivities and stressj the importance of the conclusion of
further such agreements,

Desiring to contribute to the developmentioternational law in this field,

Commentary

(1) In the past, the Commission has generally presented to the General Assembly sets of dre
articles without a draft preamble, leaving its elaion to States. However, there have also

been precedents during which the Commission has submitted a draft preamble. This was the
case with respect to the two Draft ConventionshtnElimination of Futte Statelessness and on

the Reduction of the Future Statelessness, thé Brticles on the Nation& of natural persons

in relation to the succession of States, as wellissrespect to the draft articles on prevention.
Since the Commission would be presenting dtaflaration of pringles, a preamble is

considered all the more pertinent.

(2) As noted in the introduction, the firgteambular paragraph commences with a reference
to Principles 13 and 16 of the Rio Dasltion on Environment and Developm&Ht.The need to
develop national law regarding liability and compensation for the victims of pollution and other
environmental damage is steed in Principle 13 of th&teclaration, which reiterates

Principle 22 of the Stockholm Declaration oe tHuman Environment. Principle 16 of the

Rio Declaration addresses the promotion of irgkzation of environmentaosts, taking into
account the polluter-pays principle. The Comssion considers the polluter-pays principle as

an essential component in underpinning the predrafit principles to ensure that victims that
suffer harm as a result of arcident involving a hazardous adtiware able to obtain prompt

and adequate compensation.

(3) The_secongreambular paragraph is self-explanatdtylinks the present draft principles
to the draft articles on prevention. The thii@urth, fifth and_sixthpreambular paragraphs seek

to provide the essential rationale for the present draft principles.

3% Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 3-14 June 1992
(United Nations publication, Sales No. E.93.1.8 and Corrigenda), v&edol utions adopted by the Conference,
resolution 1, annex I.

115

PURL: http://www.legal-tools.org/doc/dfb5{2/



4) The_seventipreambular paragraph stresses thattldeaft principles do not affect the
responsibility that a State may incur as a resultfingement of its obligations of prevention
under international law; it seeks to keep claarising from implementatioaf that regime from

the scope of application tiiese draft principles.

(5) The_eighthpreambular paragraph recognizesekistence of specific international
agreements for variowsategories of hazardoastivities and the imptance of concluding
further such agreements, while the lastambular paragraph captutiee desire to contribute to

the process of development of international law in this field.

Principle 1
Scope of application

The present draft principles applyttansboundary damage caused by hazardous
activities not prohibited by international law.

Commentary

(1) The “Scope of applicatiorgrovision is drafted to contexdlize the draft principles and

to reflect the understanding that the preseatt girinciples would hee the same scope of
application as the 2001 Draft articles on mmvon of transboundary harm from hazardous
activities. The interrelated nature of the concepts of “prevention” and “liability” needs no
particular emphasis in the contef the work of the Commissioh? This provision identifies

that the focus of the present draft prinegls transboundary damage. The notion of
“transboundary damage”, like the notion of “traaandary harm”, focuses on damage caused in

the jurisdiction of one State by activities situated in another State.

(2) In the first instance, hazardous activitesning within the scope of the present draft
principles are those not prohibited by intdromal law and involve “the risk of causing
significant transboundary harm through theiygibal consequences”. Different types of
activities could be envisaged under this category. As the title of the draft principles
indicates, any hazardous or by implication atisahazardous activity, which involves, at a
minimum, a risk of causing significant trédomaindary harm is covered. These are activities

%10 See the recommendation of the 2002 Working Group of the Commi€ifimial Records of the
Genera Assembly, Fifty-seventh Session, Supplement No. 10 and corrigendum (A/57/10 and Corr.1), paras. 447-448.
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that have a high probability of causing sigraht transboundary harm or a low probability of
causing disastrous transboundary harm. The cwrdleffect of the probability of occurrence
of an accident and the magnitude of its injurious impact separates such activities from any other

activities>*

(3) Following the same approach adoptethancase of the draft articles on prevention, the
Commission opted to dispense with specification bt of activities. Such specification of a

list of activities is not without blems and functionally it is nobosidered essential. Any such
list of activities is likely to be undeénclusive and might quickly need review in the light of ever
evolving technological developmts. Further, except for cartalltrahazardouactivities which
are mostly the subject of speciabulation, e.g., in the nuclear fiebr in the context of activities
in outer space, the risk that flows from an activity is primarily a function of the particular
application, the specific context and the mannesparation. It is felt that it is difficult to

capture these elements in a generic list. However, the activities coming within the scope of the
present principles are the same as those thaudject to the requirement of prior authorization
under the draft articles on prevenmti Moreover, it is always open to States to specify activities
coming within the scope of the present prinegpthrough multilateral, regional or bilateral

arrangement” or to do so in their national legislation.

4) The phrase “transboundary damage cabgdthzardous activitgenot prohibited by
international law” haa similar import as the phrase “activiiaot prohibited by international

law which involve a risk of causing sigriéint transboundary harm through their physical

31 |bid., Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 98, para. (1) of the commentary to article 2 (a) of
the draft articles on prevention.

%12 For example, various liability regimes deal with the type of activities which come under their o692
Convention on the Protection of Marine Environmenthef Baltic Sea Area, [IMO 1] LDC.2/Circ.303 (see also

United Nations, Law of the Sea Bulletin, No. 22 (1993), p. 54); the 1992 Convention on the Transboundary Effects
of Industrial Accidents (doc. ENVWA/R.54 and Add.1), reprinted in ILM vol. 31 (1992), p. 1333; annex | to the

2003 Protocol on Civil Liability and Compensation for Damage Caused by the Transboundary Effects of Industrial
Accidents on Transboundary Waters (2003 Kiev Protocol), UNECE document MP/WAT/2003/1-CP.TEIA/2003/3

of 11 March 2003; annex Il to the Convention on Civil Liability for Damage Resulting from Activities Dangerous to
the Environment (Lugano Conventioiufopean Treaty Series, No. 150. See also ILM vol. 32 (1993), p. 128),

where activities such as the installations or sites for the partial or complete disposal of solid, liquid or gaseous
wastes by incineration on land or at sea, installations or sites for thermal degradation of solid, gaseous or liquid
wastes under reduced oxygen supply, etc., have been identified as dangerous activities; this Convention also has a
list of dangerous substances in annex |. See also Directive 2004/35/CE of the European Parliament and the Counc
of 21 April 2004 on environmental liability with regardttee prevention and remedying of environmental damage

(OJL 143/56. 30.4.2004, vol. 47).
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consequences” in the draft articles on preventibhas a particulameaning, which is well
understood as containing foelements, namely (a) suchtiaities are not prohibited by
international law; (b) such actiies involve a risk of causinggiificant harm; (c) such harm
must be transboundary; and (d) the transboynldarm must be caused by such activities

through their physical consequencts.

(5) Like the draft articles on prevention, théiaties coming within the scope of the present
principles have an element of human causation and are qualified as “activities not prohibited by
international law”. Thigarticular phrase has been adopteskatially to distinguish the present
principles from the operation dfie rules governing State responsibility. The Commission
recognized the importance, raly of questions of responsibylifor internationally wrongful

acts, but also questions concerning the altilign to make good arhyarmful consequences

arising out of certain activities, especially taaghich, because of their nature, present certain
risks. However, in view of the entirely differamsis of liability for risk and the different nature

of the rules governing it, as well as its content and the forms it may assume, the Commission
decided to address th&o subjects separatel}# That is, for the purpose of the principles, the

focus is on the consequences of the activity and not on the lawfulness of the activity itself.

(6) The present draft principles, like theafirarticles on prevention, are concerned with
primary rules. Accordingly, the non-fulfilment dfe duty of prevention prescribed by the draft
articles on prevention could engage State respitibsibithout necessarily giving rise to the

implication that the activity itself is prohibité®. In such a case, State responsibility could be

33 For the commentaries on prevention ©éficial Records of the General Assembly, Fifty-sixth Session,
Supplement No. 10 (A/56/10), para. 98, commentary to draft article 1.

%14 Yearbook ... 1973, vol. Il, para. 38.

315 Official Records of the General Assembly, Fifty-seventh Session, Supplement No. 10 (A/56/10), para. 98,
commentary to article 1, para. (6), p. 382. See also M.B. Akehurst “International Liability for Injurious
Consequences Arising out of Acts not Prohibited by International Lidettierlands Yearbook of International

Law, vol. 16 (1985), pp. 3-16; Alan E. Boyle, “State Responsibility and International Liability for Injurious
Consequences of Acts not Prohibited by International: LAmecessary distinction?”, ICLQ, vol. 39 (1990),

pp. 1-25; Karl Zemanek, “State Responsibility and Liability”, in W. Lang, H. Neuhold, K. Zemanek (eds.),
Environmental Protection and International Law (London: Graham & Trotman, 1991), p. 197; P.S. Rao, the

Second Report on Prevention of Transboundary Damage from Hazardous Activities, document A/CN.4/501, paras.
35-37. J. Barboza, “La responsabilité ‘causale’ a la Commission du droit international”, AFDI, 1988, pp. 513-522;
P. Cahier, “Le probleme de la responsabilité pour risque en droit international”, in IUHEI, les relations
internationales dans un monde en mutation (Leyden: Sijthoff, 1977), pp. 409-434; C-G. Laubet, “Le droit
internationale enquéte d’'une responsabilité pour les dommages résultant d’activités qu'il n’interdit pas”, AFDI,
1983, pp. 99-120; D. Levy, “Respondéb pour omission et responsabilité pour risque en droit international
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invoked to implement not only the obligationstioé State itself but also the civil responsibility
or duty of the operatd?® Indeed, this is well understooddighout the work on draft articles

on preventiort:’

(7) It is recognized that harm couldaur despite implementation of the duties of
prevention. Transboundary harm could occursveral other reasonst involving State
responsibility. For instance, there could ligagions where the prewntive measures were
followed but in the event proved inadequatevhere the particular risk that caused
transboundary harm could not be identifiedh&t time of initial athorization and hence
appropriate preventive maass were not envisagé. In other words, transboundary
harm could occur accidentally or it makégplace in circumstances not originally
anticipated. Further, harm could octicause of gradually accumulated adverse
effects over a period of time. This distimetiought to be borne in mind for purposes of
compensation. Because of problems of distaing a causal link between the hazardous
activity and the damage incurred, claims in the latter case are not commdfiplace.

public”, RGDIP, 1961, pp. 744-764; P. Strurma, “La responsabilité en dehors de I'illicite en droit international
économique”, PYBIL, 1993, pp. 91-112.

316 See P.M. Dupuy, La responsabilité internationatektats pour les dommages d’origine techologique et
industrielle (Paris: Pedone, 1977), p. 319; |. Browi8jstem of the Law of Nations: Sate Responsibility, Part |
(Oxford: Clarendon Press, 1983), p. 50; A. Rosas, “State Responsibility and Liability under Civil Liability
Regimes”, in O. Bring and Said Mahmoudi (ed€ytrent International Law Issues. Nordic Perspectives (Essays

in honour of Jerzy Sztucki) (Boston: M. Nijhoff, 1994); and Fouad Bitar “Les mouvements transfrontaliers de
déchets dangereux selon la Convention de BEkeite des régimes de responsabilité (Paris: Pedone, 1997),

pp. 79-137. However, different standards of liability, leurdf proof and remedies apply to State responsibility and
liability. See also P.M. Dupuy, “Ou en est le droit international de I'environnement & la fin du sieéte®idan
générale de droit international public (1997-4), pp. 873-903; Teresa A. Berwick, “Responsibility and Liability for
Environmental Damage: A Roadmap for International Environmental Regias’getown | nternational
Environmental Review (1998), pp. 257-267; and P.M. Dupuy, “A proptes mésaventures de la responsabilité
internationale des Etats dans ses rapports avec la protection internationale de I'environnement”, in M. Prieur &
C. Lambrechtsl.es Hommes et I’ environnement: Etudes en hommage & Alexandre Kiss

(Paris: Frison-Roche, 1998).

37 Official Records of the General Assembly, Fifty-eighth Session, Supplement No. 10 (A/58/10), para. 443.
38 |bid., para. 444.

39 See Peter Wetterstein “A Proprietary or Possessory Interest: A Corsifig@ua non for claiming damage for
environmental impairment”, in Peter Wetterstéiiarm to the Environment: the Right to Compensation and
Assessment of Damage (Oxford: Clarendon Press (1997)), p. 30. See also Xue Hamgimsboundary Damage in
International Law (Cambridge: Cambridge University Press, 2003), pp. 19-105 and 113-182.

119

PURL: http://www.legal-tools.org/doc/dfb5{2/



(8) For the purpose of the present draft prirespt is assumed that duties of due diligence
under the obligations of prevention have bedfilad. Accordingly, the focus of the present

draft principles is on damage caused despite the fulfilment of such duties.

(9) The second criterion, implicit in the presprovision on scope of application, is that
activities covered by these principles are those that originally carried a “risk” of causing
significant transboundary harm. As noted in gaaph (2) above, this risk element encompasses
activities with a low probability ofausing disastrous transboundbhaym or a high probability

of causing significant transboundary hatth.

(10) The third criterion is that the activities stunvolve “transboundary” harm. Thus, three
concepts are embraced by the (extra)-terat@iement. The terrtiransboundary” harm
comprises questions of “territg jurisdiction” and “control®®* The activities must be
conducted in the territory or ottveise in places within the jurisdiction or control of one State

and have an impact in the territory or places within the jurisdiction or control of another State.

(11) It should be noted that the draft prpples are concerned with “transboundary damage
caused” by hazardous activities. In the presentext, the reference the broader concept of
transboundary harm has been retained where theneteis only to the risk of harm and not to
the subsequent phase where harm has actuadlyrred. The term “damage” is employed to
refer to the latter phase. The notion oaftsboundary damage” is introduced to denote
specificity to the harm, which occurred. The term also has the advantage of familiarity.

It is the usual term used in liability regim&s. The word “transboundary” qualifies

“damage” to stress the transboundary orientatif the scope of the present principles.

30 See als@fficial Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 98,
the commentary to draft article 2, para. (1), p. 387.

¥ |pid., para. 98, the commentary to draft article 1, paras. (7)-(12).

%2 Damage is defined in article 2, para. 2 (c) of the 1999 Basel Protocol on Liability and Compensation for Damage
Resulting from the Transboundary Movement of Hazardous Wastes and Their Disposal (Document
UNEP-CHW.5/29); article 2, para. 2 (d) of the 2003 Kirotocol; article 2, para. 7 of the 1993 Lugano

Convention; article 1, para. 6 of the 1996 International Convention on Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and Noxious Substances by Sea (HNS) (IMO document
LEG/CONF.10/8/2. See also ILM vol. 35 (1996) 1415); article 1, para. 10 of the ®8@@ion on Civil Liability

for Damage Caused During Carriage of Dangerous Goods by Road, Rail and Inland Navigation Vessels (CRTD)
(Doc. ECE/TRANS/79, for text see alRevue de droit uniforme (UNIDROIT) 1989 (1), p. 280). See also article 2,

para. 2 of the 2004 European Parliament and the Council Directive 2004/35/CE on environmental liability

with regard to prevention and remedying of environmental damage (OJ L 143/56. 30.4.2004. Volume 47);
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(12) Another important consideration which delimits the scope of application is that
transboundary harm caused by State policieagtetrmonetary, socio-economic or similar fields
is excluded from the scope of the present princiffeg.hus, significant transboundary harm

must have been caused by the “phystmaisequences” of activities in question.

Principle 2
Use of terms
For the purposes of the present draft principles:

(@ “damage” means significant damage caused to persons, property or the
environment; and includes:

(1) loss of life or personal injury;

(i) loss of, or damage to, properincluding property which forms part
of the cultural heritage;

(i) loss or damage by impamnent of the environment;

article | (a) of the 1972 Convention on International Ligbfor Damage Caused by Space Objects of 1972 (United
Nations, Treaty Series, vol. 961, p. 187).

Pollution damage is defined in article 1, para. 6 of the 1969 International Convention on Civil Liability for
Oil Pollution Damage (United Nation$teaty Series, vol. 973, p. 3); article 1, para. 6 of the 1992 International
Convention on Civil Liability for Oil Pollution Damage (IMO document LEG/CONF.9/15. See also Birnie and
Boyle, Basic Documents on International Law and the Environment (Oxford: Clarendon Press, 1995), pp. 91-106);
article 1, para. 9 of the 2001 International Convention on Civil Liability for Bunker Oil Pollution Damage (IMO
document LEG/CONF.12/DC/1); article 1, para. 6 of the 1977 International Convention on Civil Liability for Oil
Pollution Damage resulting from the Exploration for and Exploitation of Seabed Mineral Resources (ILM vol. 16
(1977) 1451).

For definition of nuclear damage, see article I, para. 1 k of 1963 of the Vienna Convention on Civil
Liability for Nuclear Damage (ILM vol. 2 (1963) 727); article I, para. 1 (k) of the 1997 Protocol to Amend the 1963
Vienna Convention (ILM vol. 3§1997) 1462); article 1 of the 1997 Convention on Supplementary Compensation
for Nuclear Damage (ILM vol. 36 (1997) 1473); article |, para. (a) (vii) of the 2004 Protocol to amend the 1960
Paris Convention on Third Party Liability in the Field of Nuclear Energy (www.nea.fr/html/law).

See also article 1 (15) of the 1988 Convention on the Regulation of Antarctic Mineral Resource Activities
(ILM vol. 27 (1988) 859), which defines damage to the Antarctic environment or dependent or associated
ecosystems; and the 1997 Convention on the Law of the Non-Navigational Uses of International Watercourses
(General Assembly resolution 51/229 of 21 May 1997, for text see UN document A/51/869. See also ILM vol. 36
(1997) 700) which seeks in article 7 to “prevent the causing of significant harm”. Article 2 (b) of Annex VI of
the Protocol on Environmental Protection to the Antarctic Treaty on Liability arising from environmental
emergencies defines “environmental emergency” means “any accidental event that ... results in, or imminently
threatens to result in, any significant and harmful impact on the Antarctic environment”.

%23 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 98, the
commentary to draft article 2, paras. (16) and (17), p. 386.
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(iv) the costs of reasonable measwkreinstatement of the property, or
environment, including natural resources;

(V) the costs of reasobl@ response measures;

(b) “environment” includes: naturalseurces, both abiotic and biotic, such
as air, water, soil, fauna and flora andititeraction between the same factors; and the
characteristic aspects of the landscape;

(© “hazardous activity” means an activity which involves a risk of causing
significant harm;

(d) “State of origin” means the State in the territory or otherwise under the
jurisdiction or control of which # hazardous activity is carried out;

©)] “transboundary damage” means damage caused to persons, property or the
environment in the territory or in other plaagsder the jurisdiction or control of a State
other than the State of origin;

® “victim” means any natural or legal person or State that suffers damage;

(9) “operator’” means any person in cormdar control of the activity at the
time the incident causing transboundary damage occurs.

Commentary

(1) The present “Use of terms” seeks to efand set out the meaning of the terms or
concepts used in the present draft principlEse definition of damage is crucial for the
purposes of the present draft principles. The elésngfirdamage are identified in part to set out
the basis of claims for damage. Before identifyihe elements of damage, it is important to
note that damage to be eligible for comgetion should acquire a certain threshold. For
example, th@rail Smelter award addressed an injury by fusnevhen the case is of “serious
consequences”, and the injury is &tished by clear and convincing eviderite TheLake

Lanoux award made reference to serious injtify A number of conventions have also referred

to “significant”, “serious” or “sibstantial” harm or damage agtthreshold for giving rise to

%4 Trail Smelter Arbitration (United States of America v. Canada) (Second award); UNRIAA, vol. Ill, p. 1905 at
p. 1965.

%5 | ake Lanoux Arbitration (France v. Spain), ibid., vol. XII, pp. 281-317.
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legal claims®® “Significant” has also been useddther legal instruments and domestic falv.
The threshold is designed to peew frivolous or vexatious claims.

(2) The term “significantis understood to refer smmething more than “ detectable” but

need not be at the level of “ serious” or “ substantial” .**® The harm must lead to a real
detrimental effect on matters such as,ewample, human health, industry, property,
environment or agriculture in other States. Sdetiimental effects muske susceptible of being
measured by factual and objective standafidge ecological unity of the planet does not

correspond to political boundaries. In carrying lautful activities withintheir own territories,

%6 gSee, for example, article 4 (2) of the Convention on the Regulation of Antarctic Mineral Resource Activities
(ILM vol. 27 (1988), p. 868); articles 2 (1) and (2) of the Convention on Environmental Impact Assessment in a
Transboundary Context (ILM vol. 32991), p. 802); 1991 UNECE Convention on the Transboundary Effects of
Industrial Accidents (article 1 (d)); and article 7 of the Convention on the Non-navigational Uses of International
Watercourses. See also Phoebe N. Ok&mie Responsibility for Transboundary Air Pollution in International

Law (Oxford: OUP, 2000), p. 176; Rene LefebBEransboundary Environmental Interference and the Origin of

State Liability (The Hague: Kluwer Law International, 1996), pp. 86-89 who notes the felt need for a threshold and
examines the rationale for and the possible ways of explaining the meaning of the threshold of “significant harm”.
See also J.G. LammeiRpllution of International Watercourses (The Hague: Martinus Nijhoff Publishers, 1984),

pp. 346-347, and R. Wolfrum “Purposes and Principles of International EnvironmentalGewian Yearbook of
International Law, vol. 33 (1991), pp. 308-330 at p. 311. As a general rule, noting the importance of a threshold of
damage for triggering claims for restoration and compensation, while considering environmental damage, it is
suggested that “the more the effects deviate from the state that would be regarded as being sustainable and the les
foreseeable and limited the consequential losses are, tlee tieseffects come to the threshold of significance”.

This is to be determined against a “baseline conditishich States generally define or should define: see

Rudiger Wolfrum, Christine Langenfeld and Petra MinneEawjronmental Liability in International Law -
Towards a Coherent Conception (Berlin: Erich Schmidt Verlag), 2005, p. 501.

%1 gee for example, article 5 of the draft Convention onsridt and agricultural uses of international rivers and
lakes, prepared by the Inter-American Juridical Committee in 1965 (Organization of American States, Rios y Lagos
Internacionales, 4th ed. 1971), p. 132; the 1990 UN/EQielines on Responsibiiand Liability Regarding
Transboundary Water Pollution; the Helsinki Rules on the Uses of the Waters of International Rivers,

article 10,International Law Association, Report of the Fifty-second Conference (Helsinki, 1966), p. 496; article 16

of the 2004 Berlin Rules on Water, available at
>http://www.ila-hg.org/pdf/Water%20Resources/Final%20Report%202004.pdf >); paragraphs 1 and 2 of

General Assembly resolution 2995 (XXVII) of 15 Decemb®72 concerning cooperation between States in the

field of the environment; Recommendation of the Council of the Organization for Economic Cooperation and
Development (OECD) on Principles concerning Transfrontier Pollution, 1974, para. 6, OECD, Non-Discrimination
in Relation to Transfrontier Pollution: Leading OECD Documents, p. 35, reprinted in ILM vol. 14 (1975), p. 246;
the 1980 Memorandum of Intent Concerning Transboundary Air Pollution between the United States and Canada,
32 U.S.T., p. 2541, T.1.LA.S. No. 9856; and article 7 of the 1983 Mexico-United States Agreement to Cooperate in
the Solution of Environmental Problems in the Border Area, in ILM vol. 22 (1983), p. 1025. The United States has
also used the word “significant” in its domestic law dealing with environmental issues: s@eethean Law

Ingtitute, Restatement of the Law, Section 601, Reporter’'s Note 3, pp. 111-112.

%8 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), para. 98, the
commentary to draft article 2, paras. (4) and (5).
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States have impacts on each othEhese mutual impacts, so long as they have not reached the
level of “significant”, are considered toleralaled do not fall within the scope of the present

draft principles.

(3) The determination of “significant damédgevolves both factual and objective criteria,

and a value determination. The latter is depenhdernhe circumstances of a particular case and
the period in which it is made. For instance, pri@tion which is considered significant in one
region may not necessarily be so in another. A certain deprivation at a particular time might not
be considered “significant” because scientific knowledge or human appreciation at that specific
time might have considered such deprivation tolerable. However, that view might later change
and the same deprivation mighethbe considered “significant damage”. For instance, the
sensitivity of the international community to air and water pollution levels has been constantly

undergoing change.

4) Paragraph (ajefines “damage”, as significant dageacaused to persons, property or the
environment. Subparagraphsdnd (ii) cover personal injurgnd property damage, including
some aspects of consequential economic losseglsas property, which forms part of the

national cultural heritage, wt¢h may be State property.

(5) Damage does not occur in isolation or in a vacuum. It occurs to somebody or something,

it may be to a person or property. _In subparagrapfa(age to persons includes loss of life or

personal injury. There are examples at domestit*faamd in treaty practic€” Even those

39 The Environmental Liability Act of Germany for example covers anybody who suffers death or personal injury.
The Environmental Damage Compensation Act of Finland, the Environmental Code of Sweden, the Compensation
for Environmental Damage Act of Denmark all cover personal injury. See generally, Peter Wetterstein,
“Environmental Damage in the Legal Systems of the Nordic Countries and Germany”, in Michael Bowman and
Alan Boyle,Environmental Damage in International Law and Comparative Law: Problems of Definition and

Evaluation (Oxford: OUP, 2002), pp. 222-242.

%0 50me liability regimes provide as follows: article I, paragraph 1 k of the 1963 Vienna Convention on Civil
Liability for Nuclear Damage defines nuclear damage to include “(i) loss of life, any personal injury or any loss of,
or damage to, property ..."; article |, paragraph 1 (k) of the 1997 Protocol to Amend the 1963 Vienna Convention on
Civil Liability for Nuclear Damage (1997 Vienna Conventionjaatefers to “(i) loss of life or personal injury;

(ii) loss of or damage to property; ...” article |, paragraph vii of the 2004 Paris Convention defines nuclear damage
to include “1. loss of life or personal injury; 2. loss of or damage to property; ...” the CTRD defines the concept of
“damage” in paragraph 10 of article 1 “(a) loss of life arspaal injury ...; (b) loss of or damage to property ...”; the
Basel Protocol defines “damage”, in article 2, paragraph 2 (c), as: “(i) Loss of life or personal injury; (ii) Loss of or
damage to property other than property held by theopdiable in accordance with the present protocol”; the

Kiev Protocol, defines damage in article 2, paragraph 2 (d), as: “(i) Loss of life or personal injury; (ii) Loss of, or
damage to, property other than property held by theopdiable in accordance with the Protocol”; the Lugano
Convention defines damage in article 2 (7) as: “a. Loss of life or personal injury; b. Loss or damage to property
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liability regimes that exclude application of injury to persons recognize that other rules would
apply®! Those regimes that are silent on the mattenot seem to entirely exclude the possible

submission of a claim under this heading of dantige.

(6) In subparagraph Jidamage to property, includesoof or damage to property.

Property includes movable aimdmovable property. There are examples at domestitland

in treaty practicé®* Some liability regimes exclude claims concerning damage to property of
the person liable on the policy consideration wisiebks to deny a tortfeasor the opportunity to
benefit from one’s own wrongs. Arlix2 (2) (c) (ii) of the Basel Btocol, article 2 (7) (b) of the

Lugano Convention and article 2 (2) (d) (ii) of Keev Protocol contain mvisions to this effect.

(7) Traditionally, proprietary rights have beenrmaolosely related to the private rights of the
individual rather than rights of the public. An individual would face no difficulty to pursue a
claim concerning his personal proprietary rights. These are claims concerning possessory or
proprietary interests which are invel in loss of life or personatjury or loss of, or damage to
property. Furthermore, tort law has also tehttecover damage thatay relate to economic
losses. In this connection, a distinction ikenfmade between comgeential and pure economic

losses®

(8) For the purposes of the present drafigples, consequential economic losses are
covered under subparagraphs (i) &)d Such losses are the resoita loss of life or personal

other than to the installation itself or property held under the control of the operator, at the site of the dangerous
activity”.

%1 EU Council and Parliament Directive 2004/34/CE on memhental liability does not apply to cases of personal
injury, to damage to private property or to any econonsis Bnd does not affect any rights regarding such types of
damages.

%2 pollution damage is defined in article 1, para. 6 of the International Convention on Civil Liability for Oil
Pollution Damage (United Nation§reaty Series, vol. 973, p. 3); article 1, para. 6 of the 1992 International
Convention on Civil Liability for Oil Pollution Damage (IMO document LEG/CONF.9/15), article 1, para. 9.

33 For example, the Environmental Damage Compensation Act of Finland covers damage to property; Chapter 32
of the Environmental Code of Sweden; and the Compensation for Environmental Damage Act of Denmark covers
damage to property.

¥4 See examples in footnote 330, above.

¥ Bjorn Sandvik and Satu Suikkari, “Harm and Reparation in International Treaty regimes: An Overview”, in
Peter Wettersteirtjarmto the Environment ..., op. cit. p. 57. See generally, Edward H.P. Brdnability for

Damage to Public Natural Resources: Sanding, Damage and Damage Assessment (The Hague/London/New York:
Kluwer Law International, 2001), pp. 9-63. See also Julio Barboza, Special Rapporteur, Eleventh report, document
A/CN.4/468 (1995).
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injury or damage to property. These would unle loss of earnings due to personal injury. Such
damage is supported in treaty practicand under domestic law latiugh different approaches
are followed, including in respect of compensation for loss of incdthéther economic loss
may arise that is not linked to personal injurgdamage to property. In the absence of a specific
legal provision for claims covering loss of incorh@ould be reasonable to expect that if an
incident involving a hazardous activity directlyusas loss of income, efforts would be made to

ensure the victim is not left uncompensated.

(9) Subparagraph Jialso covers property which forms part of cultural heritage. State

property may be included in thetmaal cultural heritage. It embraces a wide range of aspects,
including monuments, buildings and sites, winiédural heritage denotestural features and

sites and geological and physical formatioffeir value cannot easily be quantifiable in
monetary terms but lies in their historical, artistic, scientific, aesthetic, ethnological, or
anthropological importance or in their conssion or natural beauty. The 1972 Convention
concerning the Protection of World Cultueadd Natural Heritage has a comprehensive

%6 See for example article | (1) (k) of the 1997 ProtdodAmend the 1963 Vienna Convention on Civil Liability

for Nuclear Damage, defines nuclear damage as including ... each of the following to the extent determined by the
law of the competent court (iii) economic loss arising from loss or damage referred to in subparagraph (i) or (ii),
insofar as not included in those subparagraphs, if incurred by a person entitled to claim in respect of such loss or
damage; ... (vii) any other economic loss, other than any caused by the impairment of the environment, if permitted
by the general law on civil liability of the competent dour See also article 1 of the annex to the 1997 Convention
on Supplementary Compensation for Nuclear Damage, which covers and each of the following to the extent
determined by the law of the competent court: ... (iii) economic loss arising from loss or damage referred to in
subparagraph (i) or (ii), insofar as not included in those subparagraphs, if incurred by a person entitled to claim in
respect of such loss or damage; ... (vii) any other economic loss, other than any caused by the impairment of the
environment, if permitted by the general law on civil liability of the competent court. Article | (vii) of the 2004
Protocol to amend the 1960 Paris Convention on Thirty Rability in the Field of Nuclear Energy defines

nuclear damage as including each of the following tegtent determined by the law of the competent court, ...

(3) economic loss arising from loss omuge referred to in subparagraph 1 or 2 above insofar as not included in
those subparagraphs, if incurred by a person entitled to claim in respect of such loss or damage.

%7 For example, under section 2702 (b) of the United States Oil Pollution Act any person may recover damages for
injury to, or economic losses resulting from the destrucifaeal or personal property which shall be recoverable

by a claimant who owns or leases such property. The subsection also provides that any person may recover
“damages equal to thess of profits or impairment of earning capacity due to the injury, destruction, or loss of real
property, personal property ...". Similarly, section 252 of the German Civil Code provides that any loss of profit is
to be compensated.
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definition of cultural heritagé® Not all civil liability regimes include aspects concerning
cultural heritage under this head. Foample, the Lugano Convention includes in its
definition of “environment”, propgy which forms part of the cultural heritage and to that

extent cultural heritage may also be embramethe broader definition of environmetrit.

(10) Respecting and safeguarding cultural priypa&re primary considerations in times of

peace as they are in times of armed conflict. This principle is asserted in the Hague Convention
for the Protection of Cultural Property in the event of armed cofffickoreover, international
humanitarian law prohibits commission of hostilittéeected against histical monuments and

works of art which constitute éhcultural heritage of peopl&.

(11) Subparagraphs (iii) to (@eal with claims that are usually associated with damage to

the environment. They may all be treateghads of one whole concept. Together, they

constitute the essential elements inclusive in a definition of damage to the environment. These
subparagraphare concerned with questions cemang damage to the environmeet se.

This is damage caused by the hazardous actwithe environment itself with or without
simultaneously causing damage to persons orgotppand hence is independent of any damage

to such persons and property. The broaderaace to claims concerning the environment

38 |LM vol.11 (1972) 1294. Article 1 defines “cultural heritage” for purposes of the Convention as:

monuments: architectural works, works of monumental sculpture and painting, elements or structures of an
archaeological nature, inscriptions, cave dwellingsamdbinations of features, which are of outstanding
universal value from the point of view of history, art or science;

groups of buildings: groups of separate or connected buildings which, because of their
architecture, their homogeneity or their placelia landscape, are of outstanding universal value
from the point of view of history, art or science;

sites: works of man or the combined works of nature and man, and areas including archaeological
sites which are of outstanding universal value from the historical, aesthetic, ethnological or
anthropological point of view.

See also definition of cultural property in article 1 of the 18ague Convention for the Protection of
Cultural Property in the event of armed conflict, whickeggially covers movable and immovable property of great
importance to the cultural heritage of peoples. See also 1972 Convention on the Means of Prohibiting and
Preventing the lllicit Import, Export and Transfer of Ownership of Cultural Property.

¥ See also article 1 (2) of the Convention on the Protection and Use of Transboundary Watercourses and
International Lakes.

¥0 Done at The Hague on 14 May 1954.

¥! The Additional Protocols to the Geneva Conventions, article 53 of Protocol | and article 16 of Protocol Il. See
also the Hague Conventions of 1907, particularly Convention IV and its Regulations concerning the Laws and
Customs of War on Land, (articles 27 and 56 of the Regulations), and Convention IX, respecting Bombardment by
Naval Forces in Time of War (article 5).
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incorporated in subparagraphs (iii)-(v) tma only builds upon trends that have already
become prominent as part of recently concluded international liability rejfrbes opens up

possibilities for further developments of the law for the protection of the enviromerese>*

(12) An oil spill off a seacoast may immediately lead to lost business for the tourism
and fishing industry within the precinctstbe incident. Such claims have led to

claims of pure economic loss in the pashaiit much success. However, some liability
regimes now recognize this head of compensable dafffageticle 2 (d) (iii) of the

Kiev Protocol and article 2 (2) (d) (iii) ahe Basel Protocol cover loss of income

directly deriving from an economic interestany use of the environment, incurred

%2 For an analysis of these developments, see Louise de la Fayatte, “The Concept of Environmental Damage in
International Liability Regimes”, in Michael Bowman and Alan Boeayironmental Damage in International and
Comparative Law ... op. cit., pp. 149-189. See also Edward H.P. Brapahility for Damage to Public Natural

Resources ... op.cit., ch. 7 concerning international civil liability for damage to natural resources.

3 Jtalian law for example appears to go further in recognizing damage to the envirgenserand Italy is also a
signatory to the 1993 Lugano Convention on Damage Resulting from Activities Dangerous to the Environment. In
the Patmos case, Italy lodged a claim for 5,000 million lire before the court of Messina, Italy, for ecological damage
caused to its territorial waters as a result of 1,000 tonnei$ gdilled into the sea, following a collision between the
Greek oil tanker Patmos and the Spanish tanker Castillo de Monte Aragon on 21 March 1985. While the lower
Court rejected its claim, the higher Court on appeal ldgteclaim in the Patmos Il. According to the Court:

“although the notion of environmental damage cannot be grasped by resorting to any mathematical or
accounting method, it can be evaluated in the light of the economic relevance that the destruction,
deterioration, or alteration of the environment has per se and for the community, which benefits from
environmental resources and, in particular, from marine resources in a variety of ways (food, health,
tourism, research, biological studies)”.

Noting that these benefits are the object of protection dbthie, it was held that the State can claim as a trustee of
the community compensation for the diminished economic value of the environment. The Court also observed that
the loss involved not being assignable any market varapensation can only be provided on the basis of an
equitable appraisal. The court, after rejecting the tepoeived from experts on the quantification of damages,

which attempted to quantify the damage on the basis of the nekton (fish) which the biomass could have produced
had it not been polluted, resorted to an equitable appraisal and awarded 2,100 million lire. Incidentally, this award
fell within the limits of liability of the owner, as set by the IOPC Fund and was not appealed or contested, see
generally Andrea Bianchi, “Harm to the Environment in Italian Practice: The Interaction of International Law and
Domestic Law”, in Peter Wettersteidarmto the Environment ... op. cit., pp. 103 at 113-129. See also Maria

Clara Maffei “The Compensation for Ecological Damage in the ‘Patmos’ case”, in Francesco Francioni and Tullio
Scovazzi|nternational Responsibility for Environmental Harm (London/Dordrecht/ Boston: Graham &

Trotman 1991).

34 See Peter Wetterstein, “A Proprietary or Possessory Interg@ondhtio Sine Qua Non for Claiming Damages

for environmental Impairment?dp. cit., p. 37. On the need to limit the concept of “directly related” “pure

economic loss” with a view not to open floodgates deefdamages lottery” encouraging indeterminate liability

which will then be a disincentive to get proper insurance or economic perspective, see Lucas Beighkdityp,

and Environment: Private and Public Law Aspects of Civil Liability for Environmental Harmin an International

Context (The Hague:Kluwer Law International, 2001), pp. 346-350. It is also suggested that such an unlimited
approach may limit “the acceptance of the definition of damage and thus, it has to be solved on the national level”.
Rudiger Wolfrum, Christine Langenfeld and Petra Minneoppcit., p. 503. The European Directive 2004/35

covers environmental damage in article 2.
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as a result of impairment of the environrpeaking into account savings and co$tsin the
case of the Kiev Protocol such interest should Begally protected intest”. Examples also

exist at the domestic lev&f

(13) _Subparagraph (iirelates to the form that damaigethe environment would take.

This would include “loss or damage by iaapment”. Impairment includes injury to,

modification, alteration, derioration, destructioor loss. This entails diminution of quality,

value or excellence in an injurious fashion. @lsiconcerning loss of income directly deriving
from an economic interest in any use of the environment, incurred as a result of impairment of

the environment may fall under this heading.

(14) In other instances of damage to the environmparde, it is not easy to establish
standing. Some aspects of the environndemot belong to anyone, and are generally
considered to be common propentgs(communis omnium) not open to private possession,
as opposed toes nullius, that is, property not belonging to anyone but open to private
possessianA person does not have an individught to such common property and would

¥5 See Article | (1) (k) of the 1997 Protocol to Amethd 1963 Vienna Convention on Civil Liability for Nuclear
Damage, defines nuclear damage as including ... each of the following to the extent determined by the law of the
competent court (v) loss of income deriving from an eatindnterest in any use or enjoyment of the environment,
incurred as a result of a significant impairment of that environment, and insofar as not included in subparagraph (ii);
see also article 1 of the 1997 Convention on Supplementary Compensation for Nuclear Damage, which covers eact
of the following to the extent determined by the law of the competent court: ... (v) loss of income deriving from an
economic interest in any use or enjoyment of the environment, incurred as a result of a significant impairment of
that environment, and insofar as not included in subparagraph (ii); Article | (vii) of the 2004 Protocol to amend the
1960 Paris Convention on Third Party Liability in the FieldNotlear Energy defines nuclear damage as including
each of the following to the extent determined by tinedéthe competent court, ... (5) loss of income deriving

from a direct economic interest in any use or enjoyment of the environment, incurred as a result of a significant
impairment of that environment, and insofar as not iredud subparagraph 2 above; ... See also for example, the
Lugano Convention (article 2, para. (7) (d)); the 1991 ECE Convention on the Transboundary Effects of Industrial
Accidents (article 1 (c)); the 1992 ECE Convention on the Protection and Use of Transboundary Watercourses and
International Lakes (article 1 (2)); the Convention on the Regulation of Antarctic Mineral Resource Activities
(CRAMRA) (article 8 (2) (a), (b) and (d)); the Convention on Civil Liability for Damage Caused during Carriage of
Dangerous Goods by Road, Rail and Inland Navigation Vessels (CRTD) (article 9 (c) and (d)).

%6 subsection 2702 (b) of the United States Oil Pollution Act provides that any person may recover “damages equa
to theloss of profits or impairment of earning capacity due to the injury, destruction, or loss of ... natural

resources”. The Environmental Damage Compensation Act of Finland covers pure economic loss, except where
such losses are insignificant. Chapter 32 of the Environmental Code of Sweden also provides for pure economic
loss. Pure economic loss not caused by criminal behaviour is compensable only to the extent that it is significant.
The Compensation for Environmental Damage Act afifdark covers economic loss and reasonable costs for
preventive measures or for the restoration of the environment. See generally, Peter Wetterstein, “Environmental
Damage in the Legal Systems of the Nordic Countries and Germany”, in Michael Bowman and Alan Boyle,
Environmental Damage in International Law and Comparative Law ... op. Cit., pp. 222-242.
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not ordinarily have standing to pursue aimi in respect of damage to such propéfty.
Moreover, it is not always easy to appreciat®wnay suffer loss of ecological or aesthetic
values or be injured as a consequdnc@urposes of establishing a clairBtates instead may
hold such property in trustne usually public authorities and mearecently, public interest

groups, have been given standing to pursue ci&fins.

(15) It may be noted that the references testsof reasonable measures of reinstatement” in
subparagraph (iv), and reasonable costs of “clearasgdciated with the “costs of reasonable
response measures” in subgaeph (v) are recent concepiBhese elements of damage have
gained recognition because, as noted by one commentator, “there is a shift towards a greater
focus on damage to the environmpet se rather than primarily odamage to persons and to

property”3* Subparagraph (ivhcludes in the concept of damage an element of the type of

compensation that is available, namely reasonable costs of measures of reinstatement. Recent

treaty practic®® and domestic lai" has tended to acknowledtie importance of such

%7 In Burgess v. M/V Tamano, 370 F.Supp (1973) 247 at 247, the court noted that: “It is also uncontroverted that
the right to finish or to harvest clams ... is not the private right of any individual, but is a public right held by the
State ‘in trust for the common benefit of the people’ ...".

%8 Under the United States Comprehensive Environmental Response, Compensation and Liability Act of 1980
(CERCLA), 42 U.S.C.A,, sections 9601 et seq.; Clean Water Act of 1977, 33 U.S.C.A., section 1321; Oil Pollution
Act of 1990, 33 U.S.C.A,, sections 2701 et seq.; the United States “Congress empowered government agencies with
management jurisdiction over natural resources to actisie#s to assess and recover damages ... [tlhe public trust

is defined broadly to encompass ‘natural resources’ ... belgigj managed by, held in trust by, appertaining to or
otherwise controlled by Federal, statdawal governments or Indian tribes”.

39 | ouise de la Fayette, “The Concept of Environmental Damage in International Lagg, cit., pp. 149-190, at
pp. 166-167.

%0 gee for example the 1997 Protocol to Amend the 1963 Vienna Convention on Civil Liability for Nuclear
Damage, article I, paragraph 1 (k) (iv): “the costs of measures of reinstatement of impaired environment, unless
such impairment is insignificant, if such measures are actually taken or to be taken, and insofar as not included in
sub-paragraph (ii)”; the 2004 Paris Convention on Third Raatyility (article | (vii) (4)): “the costs of measures

of reinstatement of impaired environment, unless such impairment is insignificant, if such measures are actually
taken or to be taken, and insofar as not included in sub-paragraph 2. Article 1, para. 6 of the 1992 International
Convention on Civil Liability for Oil Pollution Damage refers to impairment of the environment other than loss of
profit from such impairment shall be limited to costs of reinstatement actually undertaken or to be undertaken. See
also article 2 (2) (c) (iv) and (d) of the Basel Protocol, article 2 (7) (c) and (8) of the Lugano Convention and

article 2 (2) (d) (iv) and (g) of the Kiev Protocol.

%1 German law allows for reimbursement of reasonable costs of reinstatement and restoration of environmental
damage through making good the loss suffered by individuals but that may also involve restoring the environment to
its status quo. See section 16 of the Environmental Liability Act and section 32 of the Genetic Engineering Act
provides that in the event of impairment of a natural complex, section 251 (2) of the Civil Code is to be applied with
the proviso that the expenses of restoringsthtis quo shall not be deemed unreasoleatmerely because it exceeds

the value of the object concerned. See Environmental Liability Law in Germany (Grote/Renke) in Rudiger

Wolfrum, Christine Langenfeld and Petra MinnerBpyironmental Liability in International Law ... op. cit.,

pp. 223-303, p. 278.
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measures, but has left it to domestic law to indicate who may be entitled to take such measures.
Such measures have been described as any reasonable measures aiming to assess, reinstate, ¢
restore damaged or destroyed components ofrthieoement or where this is not possible, to

introduce, where appropriate, the equivatsfithese components into the environni&ht.

(16) The reference to “reasonable” is intendenhtiicate that the costs of such measures
should not be excessively digportionate to the usefulness rigislg from the measure. In the
Commonwealth of Puerto Rico v. Zoe Colocotroni, the United States Court of Appeals,

First Circuit, stated:

“[Recoverable costs are costs] reasonablyetancurred ... to resteror rehabilitate the
environment in the affected area to its prgsting condition, or as close thereto as is
possible without grossly disproportionate expemds. The focus in determining such a
remedy should be the steps a reasonablg@artent sovereign or agency would take to
mitigate the harm done by the pollution, wéttention to such factors as technical
feasibility, harmful side effects, compatibiliyith or duplication of such regeneration as
is naturally to be expected, and the exterwhich efforts beyond a certain point would

become either redundant osplioportionately expensivé>®

(17) Subparagraph (wcludes costs of reasonablepesse measures in the concept of

damage as an element of available corspgan. Recent treaty practice has tended to
acknowledge the importance of such measurdd)dmileft it to domestic law to indicate who

may be entitled to take such measiifésSuch measures include any reasonable measures taken

%2 |t may be noted that in the context of the wofithe United Nations Compensation Commission a recent
decision sanctioned compensation in respect of three projects: for loss of rangeland and habitats, Jordan got
$160 million; for shoreline preserves, Kuwait got $8 million; and Saudi Arabia got $46 million by way of replacing
ecological services that were irreversibly lost in the wake of the 1991 Gulf War: see Panel Report F4/5,
S/AC.26/2005/10. Technical Annexes I-1ll, see also Peter H. Sand, “Compensation for Environmental Damage
from the 1991 Gulf War"Environmental Policy and Law, vol. 35/6 (2005), pp. 244-249, at p. 247.

%3 628 F.2 d, p. 652 (1st Cir. 1980), cited in Colin de la Rue, “Environmental Damage Assessment” in
Ralph P. Kroner (edJransnational Environmental Liability and Insurance (Graham and Trotman and International
Bar Association, 1993), p. 71.

%% See for example the 1997 Protocol to Amend the 1963 Vienna Convention on Civil Liability for Nuclear
Damage, article I, paragraph 1 (k) (vi): “the costs of preventive measures, and further loss or damage caused by
such measures; the annex to the 1997 Convention on Supplementary Compensation for Nuclear Damage,
article 1 (vi): the costs of preventive measures, and further loss or damage caused by such measures”; the 2004
Protocol to amend the Convention on Third Party Liability in the Field of Nuclear Energy of 1960, article | (vii) (6):
“the costs of preventive measures, and further loss or damage caused by such measures, in the case of

131

PURL: http://www.legal-tools.org/doc/dfb5{2/



by any person including public authoritieslldaving the occurrence of the transboundary
damage, to prevent, minimize, or mitigate possible loss or damage or to arrange for

environmental clean-up. The measurésesponse must be reasonable.

(18) Recent trends are also encouraging in allowing compensation for loss of “non-use value”
of the environment. There is some supparthis claim from the Commission itself when it
adopted its draft articles on Statesponsibility, even though it is admitted that such damage is
difficult to quantify>° The recent decisions of the United Nations Compensation Commission
(UNCC) in opting for a broad interpretation oétterm “environmental damage” is a pointer of
developments to come. In the case of F-4 categf environmental anpublic health claims,

the F-4 Panel of the UNCC allowed claims for compensation for damage to natural resources
without commercial value (so-catlépure” environmental damage) and also claims where there

was only a temporary loss of resource uséngthe period prior to full restoratior’

(19) Paragraph (jefines “environment”. Environmeaobuld be defined in different ways
for different purposes and it is appropriate tartie mind that there is no universally accepted

sub-paragraphs 1 to 5 above, to the extent that the loss or damage arises out of or results from ionising radiation
emitted by any source of radiation inside a nuclear installation, or emitted from nuclear fuel or radioactive”.

Article 1, para. 6 of the 1992 International Convention on Civil Liability for Oil Pollution Damage, refers to costs of
preventive measures and further loss or damage caused by preventive measures. See also article 2 (2) (c) (v) and (d)
of the Basel Protocol; article 2 (7) (d) and (9) of the Lugano Convention and article 2 (2) (d) (v) and (h) of the Kiev
Protocol. Article 2 (f) of Annex VI of the Protocol on Environmental Protection to the Antarctic Treaty on Liability
arising from environmental emergencies defines “Response action” as reasonable measures taken after an
environmental emergency has occurred to avoid, minimizemtain the impact of that environmental emergency,

which to that end may include clean-up in appropriate circumstances, and includes determining the extent of that
emergency and its impact.

%5 seeOfficial Records of the General Assembly, Fifth-sixth Session, Supplement No. 10 (A/56/10), article 36,
commentary, para. (15): “... environmental damage will often extend beyond that which can be readily quantified
in terms of clean-up costs and property devaluation. Damage to such environmental values (biodiversity, amenity,
etc. - sometimes referred to as ‘non-use values’) is, as a matter of principle, no less real and compensable than
damage to property, though it may be difficult to quantify”.

%6 Report and Recommendations made by the Panel of Commissioners concerning the fifth Instalment of “F4”
Claims, document S/AC.26/2005/10. See also Peter H. Sand, “Compensation for Environmental Damage ...”,

op. cit., p. 247. Elaborated in five instalment reports the awards recommended by F4 Panel and approved without
change by the Governing Council add up to $5.26 billion, “the largest in the history of international environmental
law”, ibid., p. 245. See also the guidelines for the follow-up Programs for Environmental Awards of UNCC,
Environmental Policy and Law, vol. 35/6 (2005), pp. 276-281.
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definition. It is however considered usefuldtifer a working definitiorfor the purposes of the
present draft principles. It helps to put intogpective the scope of the remedial action required

in respect of environmental damage.

(20) Environment could be defined in a reeged way, limiting it exclusively to natural
resources, such as air, soil,terafauna and flora, and thémteraction. A broader definition
could embrace environmental values al$6e Commission has opted to include in the
definition the latter encompassing non-service vatueh as aesthetic aspects of the landscape
also®® This includes the enjoyment of nature besgaof its natural be&yand its recreational
attributes and opportunities associatéth it. This broader appraea is justified by the general
and residual character of the present draft principles.

(21) Moreover, the Commission in taking swucholistic approach is, in the words of the

International Court of Justice in ti@ase concerning the Gabcikovo-Nagymar os Project:**°

mindful that, in the field of environméal protection, vigilance and prevention are
required on account of the oftereversible character of damage to the environment
and of the limitations inherent in the very mechanism of reparation of this type of

damage®

%7 See also European Communities Green Paper on remedying Environmental damage, COM (93) 47
final, 14 May 1993, p. 10.

%8 For a philosophical analysis underpinning a regimes for damage to biodiversity, see Michel Bowman,
“Biodiversity, Intrinsic Value and the Definition and valuation of Environmental Harm” in Michael Bowman and
Alan Boyle,Environmental Damage ... op. cit., pp. 41-61.Article 2 of the 1972 Convention concerning the

Protection of World Cultural and Natural Heritagefines “natural heritageds “natural features consisting of
physical and biological formations or groups of such formations, which are of outstanding universal value from the
aesthetic or scientific point of viewgological and physiographical formations and precisely delineated areas
which constitute the habitat of threated species of anals and plants of outstanding universal value from

the point of view of science or conservation; natural sites or precisely delineated natural areas of outstanding
universal value from the point of view of science, conservation or natural beauty”.

%9 For a concise discussion of the differing approaches on the definition of environmental damage, see
Philippe Sand<Principles of Environmental Law (Cambridge: CUP, 2003), second edition, pp. 876-878.

%0 Case concerning the Gabcikovo-Nagymaros Project (Hungary v. Sovakia), I.C.J. Reports 1997, p. 7.

%L |pid., paras. 141-142. The Court in this connection also alluded to the need to keep in view the
inter-generational and intra-generational interests and the contemporary demand to promote the concept of
sustainable development.
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(22) Furthermore, a broaderfomtion would attenuate any limitation imposed by the remedial
responses acceptable in the various liability regiama as reflected in commentary in respect of

subparagraphs (iv) and (v), above.

(23) Thus, the reference in paragraph (b) t@ttnal resources ... andetlinteraction” of its

factors embraces the idea of a restricted concept of environment within a protected ec8system,
while the reference to “the characteristicexgp of the landscape” denotes an acknowledgement
of a broader concept of environméfit. The definition of naturalesources covers living and

non-living natural resources, including their ecosystems.

(24) Paragraph (ajefines hazardous activity by refecerto any activity which has a risk of
causing transboundary harm. It is understoadi sbch risk of harm should be through its

physical consequences, thereby excluding such impacts as may be caused by trade, monetary,
socio-economic or fiscal policies. The commeptancerning the scope of application of these

draft principles above has explained the niregand significance of the terms involved.

(25) Paragraph (djefines the State of origin. This means the State in the territory or
otherwise under jurisdiction or caot of which the hazardous activity is carried out. The term
“territory”, “jurisdiction”, or “control” is understood in the samey as in the draft articles on

preventionr™>* Other terms are also used for the puepoisthe present principles. They include,

%2 Under article 2 of the Convention on Biological Diversity, “ecosystem means a dynamic complex of plant,
animal and micro-organism communities and their non-living environment interacting as a functional unit”. Under
CRAMRA:

“Damage to the Antarctic environment or dependergssociated ecosystems means any impact on the
living or non-living components of that environment or those ecosystems, including harm to atmospheric,
marine or terrestrial life, beyond that which is negligible or which has been assessed and judged to be
acceptable pursuant to this Convention.”

%3 Article 2 (10) of the Lugano Convention contains a non-exhaustive list of components of the environment which
includes: “natural resources both abiotic and biotic, such as air, water, soil, fauna and flora and the interaction
between the same factors; property which forms part of the cultural heritage; and the characteristic aspects of the
landscape”; article 1 (c) of the Convention on the Transboundary Effects of Industrial Accidents refers to the
adverse consequences of industrial accidents on ‘fighubeings, flora and fauna; (ii) soil, water, air and

landscape; (iii) the interaction between the factors in (i) and (ii); material assets and cultural heritage, including
historical monuments”; article 1 (2) of the Convention on the Protection and Use of Transboundary Watercourses
and International Lakes says that “effects on the environment include effects on human health and safety, flora,
fauna, soil, air, water, climate, landscape and histomcaduments or other physical structures or the interaction
among these factors; they also include effects on the cultural heritage or socio-economic conditions resulting from
alterations to those factors”.

%4 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), commentary to
draft article 1, paras. (7)-(10).
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as defined under the draft articles on preventiom,'State likely to be affected” (a State on
whose territory or in other places under whose jurisdiction or control there is the risk of
significant transboundary harm) and there may beertian one such State likely to be affected
in relation to any given situatn of transboundary damage. The draft principles also use the
term “States concerned” (the State of origin, any State affected and any State likely to be
affected). “State affected” is not definedthg draft articles on prevention. For the purposes
of the present draft principles it would be tBtates in whose territory, or in places under
jurisdiction or control of which, damage occursaa®sult of an incident concerning a hazardous
activity in the State of origin. More than o8tate may be so affected. These terms have not
been defined in the “Use of termigir reasons of balance and economy.

(26) Paragraph (ae)efines “transboundary damage”. It refers to damage occurring in one
State because of an accidenimmident involving a hazardoustaaty with effect in another

State. This concept is based on the well-accepdéidns of territory, jusdiction or control by

a State. In that sense, it refers to damage caused in the territory or in other places outside the
territory but under the jurisdictioor control of a State other théme State in the territory or
otherwise under the jurisdiction or control ofialinthe hazardous activiseare carried out. It

does not matter whether or not the States istiue share a common border. This definition
includes, for example, activities conducted undejuhsdiction or control of a State such as on

its ships or platforms on the high seas, with effect the territory of another State or in places
under its jurisdiction or controlHowever, it goes without dtag that some other possibilities

could also be involved, which maot be readily contemplated.

(27) The definition is intended to cleartientify and distinguish a State under whose
jurisdiction or control an activity covered byetfe principles is condted, from a State which

has suffered the injurious impact.

(28) As is often the case with incidents fallinghin the scope of the present draft principles,

there may be victims both within the State of origin and within the other States where damage is
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suffered. In the disbursement of compensatiortiquéerly in terms of the funds expected to be
made available to victimas envisaged in draft principle 4dve, some funds may also be made
available for damage suffered in the Staterajin. Article XI ofthe 1997 Vienna Convention

on Supplementary Compensation for Nuclbamage envisages such a syst&m.

(29) Paragraph (flefines “victim”. The definition includes natural and legal persons, and
includes the State as custodian of public prop&ftyThis definition is linked to and may be
deduced from the definition of damage imggaaph (a) which includes damage to persons,
property or the environmefft. A person who suffers persoriajury or damage or loss of
property would be a victim for the purposes @& thaft principles. A group of persons or
commune could also be a victim. In tdatter of the people of Enewetek before the

Marshall Islands Nuclear Claims Tribunal ddished under the 1987 Marshall Islands Nuclear
Claims Tribunal Act, th@ribunal considered questions ofngpensation in respect of the people
of Enewetek for past and future loss of use of the Enewetak Atoll; for restoration of Enewetak to
a safe and productive state; for the hardships affey the people of Enewetak as a result of
their relocation attendant to their loss of nseasioned by the nuclear tests conducted on the
atoll**®® In theAmoco Cadiz litigation, following the Amoco Gaiz supertanker disaster off
Brittany, French Administrative departments of Cotes du Nord and Finistere and numerous

municipalities called “communes”, and various French individuals, businesses and associations

%5 1LM vol. 36 (1997) 1473.

%6 0On the contribution of Edith Brown-Weiss to the depetent of the concept of stewardship or trusteeship as
striking a deep chord with Islamic, Judeo-Christian, African, and other traditions, and for the view that “some form
of public trusteeships are incorporated in most legal systems” including the United Kingdom and India, see

Roda Mushkatinternational Environmental Law and Asian Values: Legal Norms and Cultural Influences

(UBC Press, 2004), p. 18. See also Jona RazzRghkc Interest Environmental Litigation in India, Pakistan and
Bangladesh (The Hague: Kluwer Law International, 2004), p. 424 for the role of public trust doctrine in India,
Pakistan and Bangladesh.

%7 In respect of international criminal law, see the Detian of Basic Principles dfustice for Victims of Crime
and Abuse of Power, General Assembly resolution 40/34 of 29 November 1985. See also the Rome Statute of the
International Criminal Court, article 79.

%8 1LM vol. 39 (2000) 1214. In December 1947 the people were removed from Enewetak Atoll to Ujelang Atoll.

At the time of removal, the acreage of the Atoll was 1,919.49 acres. On return on 1 October 1980, 43 tests of atomic
devices had been conducted, at which time 815.33 acres were returned for use, another 949.8 acres were not
available for use, and an additional 154.36 acres had been vaporized.
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sued the owner of the Amoco Cadiz, and its pacempany in the United States. The claims
involved lost business. The French Governnitsetf laid claims for recovery of pollution

damages and clean-up co¥s.

(30) The definition of victim is thus linked the question of standing. Some liability regimes
such as the Lugano Convention and thel®téctive 2004/35/CE on environmental liability

provide standing for non-governmental organizatibhsThe 1998 Aarhus Convention on

Access to Information, Publiearticipation in [2cision-making and Access to Justice in
Environmental Matters also givetanding to NGOs to act ontmf of public environmental
interests’* Victims may also be those designated umdgional laws to aais public trustees to
safeguard those resources and hence the |legalisg to sue. The concept of public trust

in many jurisdictions provides @per standing to different deseped persons to lay claims for
restoration and clean-up in case of any transboundary dafiager example, under the

United States Oil Pollution Act, such a right is given to the United States Government, a

State, an Indian tribe, and a foreign goveent. Under the United States Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA 1980), as amended in 1986
by the Superfund Amendments and Reauthorizationléais standi has been given only to the
federal government, authorized repentatives of States, as teest of natural resources, or by
designated trustees of Indian tribes. In sather jurisdictions, public authorities have been

given similar right of recourse. Thus, Norwegian law provides standing to private organizations
and societies to claim restoration costsFriance, some environmihassociations have

been given the right to claim compensatiogriminal cases involving violation of certain

environmental statutes. The Supreme Coultdif has entertained petitions from individuals

%9 See: In the matter of the Oil Spill by the Amoco Cadiz off the coast of France on 16 March 1978, United States
Court of Appeals for the Seventh Circuit. 954 F.2d 1279. See also Maria Clara Maffei “The Compensation for
Ecological Damage in the ‘Patmos’ case”,op. cit., p. 381.

30 See article 18 of the Lugano Convention and article 12 of the EU Directive 2004/35/CE.
3™ For the text see ILM vol. 38 (1999), 517.
372 peter Wetterstein, “A Proprietary or Possessory Interesip. cit., pp. 50-51.
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or groups of individuals under itgell-developed publimnterest litigation (PIL) cases or class
action suits to protect the environment from damage and has awarded compensation to victims of

industrial and chemical pollutiof®

(31) Paragraph (glefines “operator”. There is mneral definition of operator under
international law. The term however is employed in domestit’famd in treaty practice. In
case of the latter, the nuclear damage regimes impose liability on the op@rétbe definition
of operator would however vary depending upanribature of the actity. Channelling of
liability on to one single entity, whether owner or operator is the hallmark of strict liability
regimes. Thus, some person other than theabmemay be specifically identified as liable
depending on the interests involved@spect of a particular hadaus activity. For example, at

the 1969 Conference leading to the adoptiothef1969 International Convention on Civil

%3 Law Commission of India, One Hundred and Eighty-Sixth Report on Proposal to Constitute Environmental
Courts, September 2003, p. 31, available at http://lawcommissionofindia.nic.in/reports. Articles 32 and 226 of the
Constitution of India provide for writ jurisdiction of the Supreme Court and the High Courts of India in this regard.
The Courts have also used article 21 of the Indian Constitution and expanded the meaning of “life” to include the
“right to a healthy environment”. See also Jona Razzdtykic Interest Environmental ... op. cit., pp. 314-315,

429, 443 where the author referred to arguments that the liberal standing provided before the Indian, Pakistan and
Bangladesh courts to bring environmental causes of action have led to the immobility and inefficiency in
administration as well as lead to the clogging of castsdéhe courts. This contribution is noteworthy for the

overall assessment of progress made and reforms needed in the subcontinent to promote protection of environment.

874 For domestic law see for example the 1990 Oil Pollution Act (OPA) of the United States, in which the following
individuals may be held liable: (a) responsible party such as the owner or operator of a vessel, onshore and offshore
facility, deepwater port and pipeline; (b) the “guarantor”, the “person other than the responsible party, who provides
evidence of financial responsibility for a responsible party”; and (c) third parties (individuals other than those
mentioned in the first two categories, their agents or @yagls or their independent contractors, whose conduct is

the sole cause of injury). See also CERCLA (42 U.S.C.A. Section 9601 (2) (A)).

3 1960 Paris Convention on Third Party Liability in the Field of Nuclear Energy and the 2004 Protocol to amend
the Convention on Third Party Liability in the Field of Nuclear Energy of the 1960 Conveopieatbr of a

nuclear installation) (article 1, para. 2) and operator in respect to a nuclear installation refers to the person
designated by the competent public authority as the operator of the installation (article 1 (vi)); the 1963 Vienna
Convention on Civil Liability for Nuclear Damage (optor) (article 1V); 1997 Protocol to Amend the 196&nna
Convention on Civil Liability for Nuclear Damage (“operator”) (article 1 (c)); the 1962 Convention on the Liability
of Operators of Nuclear Shipsperator of nuclear ships) (article II).
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Liability for Pollution Damage, the possibility existed to impose the liability on the shipowner or
the cargo owner or bot® However under a compromise agreed, the shipowner was made

strictly liable®"”

(32) The draft principles envisage the defonitiof “operator” in @inctional terms and it is
based on a factual determinatiort@svho has use, control, addection of the object at the
relevant time. Such a definition is generally in conformity with notions obtaining at civiffaw.
More generally, while no basdefinition of the operator has been developed, “recognition has
been gained for the notion that by operator iam@ne in actual, legalk economic control of

the polluting activity”"

(33) The term “command” connotes an ability te vs control some instrumentality. Thus it
may include the person making use of an aircraft at the time of the damage, or the owner of the
aircraft if he retained the rights of navigati&f. It should be clear however that the term
“operator” would not include emplegs who work or are in controf the activity at the relevant
time®! The term “control” denotes power or auiityto manage, directegulate, administer or

%76 See LEG/CONF/C.2/SR.2-13, cited in David W. Abecassis and Richard L. Jar@hBul)ution from Ships
(London: Steven and Sons: 1985) 2nd ed., p. 253. &agirees that attach liability to the ship owner are the 1992
International Convention on Civil Liability for Pollution Damage (Article 1ll, para. 1); the 2001 International
Convention on Civil Liability for Bunker Oil Pollution Damage (article 11); the 1996 International Convention for
Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea (article 7, para. 1).

37" Convention on Civil Liability for Damage Caused During Carriage of Dangerous Goods by Road, Rail and
Inland Navigation Vessels defines “carrier” with respect to inland navigation vessel as “the person who at the time
of the incident controls the use of the vehicle on board which the dangerous goods are carried” (article 1, para. 8);
the Convention on Civil Liability for Oil Pollution Damage resulting from Exploration for and Exploitation of
Seabed Mineral Resources defines operator of a cotdalrghelf installation to include in the absence of a

designation by a Contracting Party the person who is in overall control of the activities carried on at the installation
(article 1, para. 2); and under the EU Directive 2004/35€Environmental liability, which attaches liability on

the operator, the term operator includes any natural or legal, private or public person who operates or controls the
occupational activity.

3% See Elspeth Reid, “Liability for Dangerous Activities: A Comparative Analysis”, ICLQ, vol. 48 (1999),
pp. 731-756, p. 755.

3 See Marie-Louise Larssofhe Law of Environmental Damage: Liability and Reparation (The Hague: Kluwer
Law International, 1999), p. 401.

%0 1952 Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface, article 12.

%1 See Article 2 (c) of the annex VI on Liability Arising from Environmental Emergencies concluded in June 2005
which states that “operator’ means any natural and juridical person, whether governmental or non-governmental,
which organizes activities to be carried out in the Antarctic Treaty area. An operator does not include a natural
person who is an employee, contractor or subcontractor, or agent of, or who is in the service of, a natural or juridica
person, whether governmental or non-governmental, which organizes activities to be carried cAntarthie

Treaty area, and does not include a juridical person thatastractor or subcontractor acting on behalf of a State
operator.” For the text, see www.aad.gov.au.
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overse€® This could cover the person to whoectisive power over the technical functioning

of an activity has been delegated, including the holder of a permit or authorization for such an
activity or the person registering or notifying such an actfitylt may also include a parent
company or other related entity, whether corpomatnot, particularly if that entity has actual
control of the operatioff® An operator may be a public or mte entity. It is envisaged that a

State could be an operator for purposes of the present definition.

(34) The phrase “at the time of the incidentintended to establish a connection between the
operator and the transboundary harm. The loaséidess concrete the link between the incident
in question and the property oteed to have been damaged, the less certain the right to get

compensation.
Principle 3
Purposes

The purposes of the present draft principles are:

(@ to ensure prompt and adequatenpensation to victims of transboundary
damage; and

(b) to preserve and protect the eoviment in the event of transboundary
damage, especially with respect to mitigation of damage to the environment and its
restoration or reinstatement.

Commentary
(1) The two-fold purpose of the present drafbgiples is to ensure protection to victims

suffering damage from transboundary hamal to preserve and protect #revironmenper se

as common resource of the community.

%2 The definition of ship owner in the Bunker Oil Convention is broad. It includes the registered owner, bareboat
charterer, manager and operator of the ship (article 1, para. 2).

%3 EU Directive on Environmental Liability, article 1, para. 6.

%% Under article 8 of the CRAMRA, the primary liability lies with thygerator, which is defined as a Party or an

agency or instrumentality of a Party or a juridical person established under the law of a Party or a joint venture
consisting exclusively of any combination of the aforementioned Article 1 (11). Pursuant to section 16.1 of the
Standard clauses for exploration contract annexdtet®egulations on the Prospecting and Exploration for
Polymetallic Nodules in the Area adopted by the International Seabed Authority on 13 July 2@adjrthetor is

liable for the actual amount of any damage, including damage to the marine environment, arising out of its wrongful
acts or omissions, and those of its employees, subcontractors, agents and all persons engaged in working or acting
for them ISBA/6/A/18, annex, clause 16.
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(2) The purpose of ensuring protection tatiimns suffering damage from transboundary harm
has been an essential element from the inception of the topic by the Commission. In his
schematic outline, Robert Q. Quentin-Baxter focused on the need to protect victims, which
required “measures of prevention thatfar as possible avoid a risk of loss or injury and, insofar
as possible, measures of reparation” and that: an innocent victim should not be left to bear
loss or injury; ... ®® The former consideration is already addressed by the draft articles on

prevention.

(3) The notion of prompt and adeg@@ompensation in paragraph feflects the
understanding and the desire ti@tims of transboundary damagkould not have to wait long
in order to be compensated. The importanaenstiring prompt and adequate compensation to
victims of transboundary damagestits underlying premise in tieail Smelter arbitratior?™

and theCorfu Channel case®’ as further elaborated and epsalated in Principle 21 of the

Stockholm Declaration, namely:

States have, in accordance with the Chartéhe United Nations and principles of
international law, the sovereign right to exploit their own resources pursuant to their own
environmental policies, arttle responsibility to ensure that activities within their
jurisdiction and control do natause damage to the environment or other areas beyond

the limits of national jurisdiction.

4) The notion of liability and compensation for victims is also reflected in Principle 22 of

the Stockholm Declaration, wherein aramon conviction is expressed that:

%5 Yearbook ... 1982, vol. Il (Part One), p. 51, document A/CN.4/360%, para. 53, section 3 (paras. 2 and 3).
% Trail Smelter Arbitration, UNRIAA, vol. lIl, p. 1905 at p. 1965 stated:

“[U]lnder the principles of international law, ... no State has the right to use or permit the use of its territory
in such a manner as to cause injury by fumes in or to the territory of another or the properties or persons
therein, when the case is of serious consequences and the injury is established by clear and convincing
evidence.”

%7 Corfu Channel case (Merits)1.C.J. Reports 1949, p. 4 at p. 22: The Court stated that it was “every State’s
obligation not to allow knowingly its territory to be used for acts contrary to the rights of other States”.
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“States shall cooperate develop further the intertianal law regarthg liability and
compensation for the victims of pollutiongother environmental damage caused by
activities within the jurisdiction or controf such States to areas beyond their

jurisdiction.”®

(5) This is further addresdemore broadly in Principle 13 of the Rio Declaration:

“States shall develop national law regarding liability and compensation for the victims of
pollution and other environmental damage. &tahall also cooperate in an expeditious
and more determined manner to develophierrinternational law regarding liability and
compensation for adverse effects of environmental damage caused by activities within

their jurisdiction or control tareas beyond their jurisdiction.”

While the principles in these Declarations ao¢ intended to give rise to legally binding

obligations, they demonstrate aspirations prederences of the international commuriity.

(6) Paragraph (Ijives a prominent place to the protection and preservation of the
environment and to the associated obligations to mitigate the damage and to restore or reinstate
the same to its original condition to the extpassible. Thus, it emphasizes the more recent
concern of the international communityrecognize protection of the environmest se as a

value by itself without having to be seen onlyhe context of damage to persons and property.

It reflects the policy to preserve the environtn@sn a valuable resource not only for the benefit

of the present generation but also for futureegations. In view of its novelty and the common
interest in its protection, is important to emphasizeahdamage to environmepdr se could

constitute damage subjego prompt and adequate compation, which include reimbursement

of reasonable costs of response and rasborar reinstatement measures undertaken.

(7) The aim is not to restore or return the emwment to its original state but to enable it to

maintain its permanent functions. In thegqess it is not expected that expenditures

38 Report of the United Nations Conference on the Human Environment, Stockholm, 5-16 June 1972
(United Nations publication, Sales No. E.73.11.A.14).

%9 Birnie and Boyle|nternational Law ... op. cit. at p. 105 that “[t]hese principles all reflect more recent

developments in international law and State practice; their present status as principles of general international law is
more questionable; but the evidence of consensus support provided by the Rio Declaration is an important indication
of their emerging legal significance”.
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disproportionate to the resultssited would be incurred and sucbsts should be reasonable.
Where restoration or reinstatement of the mmnent is not possible, it is reasonable to

introduce the equivalent of thosemponents into the environméit.

(8) In general terms, as noted above inadtimentary on the “Use of terms” with respiect
subparagraphs (iii)-(v), the earlier reluctatz@ccept liability for damage to environment
per se, without linking such damage to damage to persons or préperygradually

disappearing® In the case of damage to natural resesior the environment there is a right of

30 For analysis of the definition of environment and the compensable elements of damage to environment see
Barboza, Eleventh Report on International liability, document A/CN.4/468, pp. 1-17, at para. 28, p. 12. For an
interesting account of the problem of damage, definition of harm, damage, adverse effects and damage valuation,
see M. A. Fitzmaurice, International Protection of the Environnfaateil des Cours ... vol. 293 (2001)

pp. 225-233.

%1 For contrasting results sBkue Circle Industries Plc v. Ministry of Defence, [1998] 3 All ER andMerlin v.
British Nuclear Fuels, Plc, [1990] 3 All ER 711.

%2 For difficulties involved in claims concerning ecological damage and prospects, Begntbgand theHaven

cases, see generally, Andrea Bianchi, “Harm to the Environmeitalian Practice: The Interaction of International
Law and Domestic Law, ... " op cit., p. 103 at 113-129. See also Maria Clara Maffei “The Compensation for
Ecological Damage in the ‘Patmos’ case”,op. cit., p. 381 at 383-390; and David Ong, “The Relationship between
Environmental Damage and Pollution: Marine Oil Pollution Laws in Malaysia and Singapore”, in Bowman and
Boyle, Environmental Damage ... op. cit., p. 191 at 201-204. See also San@siritiples ... ” op. cit., ...

pp. 918-922. See also the 19%%onio Gramsci incident and the 198&ntonio Gramsci incident happened on

6 February 1987, see generally, Wu CHhea|ution from the Carriage of Oil by Sea: Liability and Compensation

(The Hague:Kluwer Law Internationall996), pp. 365-366: The IOPC Fund resolution number 3 of 1980, did not
allow the court to assess compensation to be paid by the Bamlok'basis of an abstract quantification of damage
calculated in accordance with theoretical models’. In the Amoco Cadiz, the Northern District Court of lllinois

ordered Amoco Oil Corporation to pay $85.2 milliorfimes - $45 million for the costs of the spill and $39 million

in interest. It denied compensation for non-economic damage. It thus dismissed claims concerning lost image and
ecological damage. It noted: “Itis true that the commuag unable for a time to provide clean beaches for the use
of its citizens, and that it could not maintain the normal peace, quiet, and freedom from the dense traffic which
would have been the normal condition of the commune absent the cleanup efforts”, but concluded that the “loss of
enjoyment claim by the communes is not a claim maintainable under French law”. Maria Clara Maffei

“The Compensation for Ecological Damage in the ‘Patmos’ case”, Francioni and Scbhwezzitional

Responsibility ... " op. cit., p. 381 at 393. Concerning lost image, the Court observed that the plaintiffs claim is
compensable in measurable damage, to the extent taat ife demonstrated that this loss of image resulted in
specific consequential harm to the commune by virtue of tourists and visitors who might otherwise have come
staying away. Yet this is precisely the subject matter of the individual claims for damages by hotels, restaurants,
campgrounds, and other businesses within the communes. As regards ecological damage, the Court dealt with
problems of evaluating “the species killed in the intertidal zone by the oil spill” and observed that “this claimed
damage is subject to the principle of res nullius and is not compensable for lack of standing of any person or entity
to claim therefore”, ibid., at 394. See also in the Matter of the People of Enewetek ILM vol. 39 (2000), p. 1214 at
1219, before the Marshall Islands Nuclear Claims Tribunal, the Tribunal had an opportunity to consider whether
restoration was an appropriate remedy for loss incurretiedopeople of the Enewetak atoll arising from nuclear

tests conducted by the United States. It awarded-clpamd rehabilitation costs as follows: $22.5 m for soll
removal; $15.5 m for potassium treatment; $31.5 m for soil disposal (causeway); $10 m for clean-up of plutonium;
$4.51 m for surveys; and $17.7 m for soil rehabilitation and revegetation.
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compensation or reimbursement for costs incubeday of reasonable preventive, restoration
or reinstatement measures. This is further limited in the case of some conventions to measures

actually undertaken, excluding loss of profibfn the impairment of the environméfit.

(9) The State or any other public agemdyich steps in to undertake response or
restoratiormeasures may recover the costs latestmh operations from the operator. For
example, such is the case unttee US Comprehensive Environmental Response, Compensation
and Liability Act, 1980 (CERCLA or SuperfundThe Statute establishes the Superfund with

tax dollars to be replenished the costs recovered from liableri@s, to pay for clean-ups if
necessary. The United States Environmentan&yg operates the Superfund and has the broad
powers to investigate contamination, selgxdrapriate remedial actions, and either order

liable parties to perform the clean-upduar the work itself and recover its codts.

(10) In addition to the present purposes, the gréficiples serve or imply the serving of other
objectives, including: (a) providing incentivesthe operator and othezlevant persons or

entities to prevent transboundatymage from hazardoastivities; (b) resolving disputes

among States concerning transboundary damag@eé&aceful manner that promotes friendly
relations among States; (c) preserving and promoting the viability of economic activities that are
important to the welfare of St and peoples; (d) and providing compensation in a manner that
is predictable, equitable, expgdus and cost effective. Whemavpossible, the draft principles
should be interpreted amgplied so as to further all these objectiVas.

(11) In particular, the principle of ensuring “prompt and adequate” compensation by the
operator should be perceived from the perspeaifvachieving “cost irernalization”, which
constituted the core, in its origins, of the “pollupatys” principle. It is a principle that argues
for internalizing the true economic costs oflption control, clean-upand protection measures

within the costs of the operation of the activity itself. It thus attempted to ensure that

%3 See general commentary to draft Principle 2.

%% For an analysis of CERCLA, see Brighton and Askman, “The Role of the Government Trustees in Recovering
Compensation for Injury to Natural Resources”, in Peter Wetterstein i) to the Environment ... op. cit.,
pp. 177-206, 183-184.

%% See also Lucas Bergkanipability and Environment: ...op. cit., p. 70, footnote 19, who has identified seven
functions relevant to a liability regime, namely compensation, distribution of losses, allocation of risks, punishment,
corrective justice, vindication or satisfaction, and deterrence and prevention.
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Governments did not distort the costs of intéoral trade and investment by subsidizing these
environmental costs. This pofievas endorsed in the policy of OECD and the European Union.
The contexts in which the principle was enddreave envisaged its awariations in its

implementation.

(12) In one sense, it seeks to provideraentive on the operator and other relevant
persons or entities to prevemhazardous activity from causitrgnsboundary damage. The
“polluter-pays” principle is referred to in a number of international instruments. It appears in

very general terms as Prinapl6 of the Rio Declaration:

“National authorities shouldneleavour to promote the int@lization of environmental
costs and the use of economic instrumeatsng into account the approach that the
polluter should, in principle, bear the co$pollution, with due regard to the public

interest and without distorting inteational trade and investment.”

(13) In treaty practice, theipciple has formed the basis for the construction of liability
regimes on the basis of strict liability. Thidlie case with the Lugano Convention which in the
preamble has “regard to the desirability of providing for strict liability in this field taking into
account the ‘Polluter-Pays’ Pripde”. The 2003 Kiev Protocaol, in its preamble, refers to the
“polluter-pays principle” as “a general principle of international environmental law, accepted
also by the parties to” the 1992 Protection biseé of Watercourseso@vention and Lakes and
the 1992 Industrial Accidents Conventith. National jurisdictions have also placed reliance on

it as playing a remedial and compensatory function.

%% It also finds reference, for example, in the 1990 International Convention on Oil Pollution Preparedness and
Response ( ILM vol. 30 (1990) p. 735); the 1992 Convention for the Protection of the Marine Environment of the
North-East Atlantic (OSPAR Conventiorf)tM vol. 32 (1993), p.1069); the 1992 Convention on the Protection of
the Marine Environment of the Baltic Sea Area; the 199@v€ntion on the Protection of the Marine Environment

of the Black Sea against Pollution (ILM vol. 32 (1993) p. 1110); the 1992 Convention on the Protection and Use of
Transboundary Watercourses and International Lakes; the 1992 Convention on the Transboundary Effects of
Industrial Accidents and the 1993 Lugano Conventiod,tha EU Directive 2004/35/CE on environmental liability.

¥ n its report on the Implementation of Agenda 21, the United Nations notes:

“Progress has been made in incorporating the priegipbntained in the Rio Declaration ... - including ...

the polluter-pays principle ... - in a variety of international and national legal instruments. While some
progress has been madernmplementing United Nations Conference on Environment and Development
commitments through a variety of international legal instruments, much remains to be done to embody the
Rio principles more firmly in law and practice.”

Official Records of the General Assembly, Nineteenth Special Session, Supplement No. 2 (A/S-19/33), para. 14.
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(14) The principle has its limitations. It has thus been noted:

“The extent to which civil liability makes the polluter pay for environmental damage
depends on a variety of factors. If liability is based on negligence, not only does this
have to be proved, but hanvhich is neither reasonably foreseeable nor reasonably
avoidable will not be compensated and the victim or the taxpayer, not the polluter, will
bear the loss. Strict liability is a better approximation of the ‘polluter-pays’ principle,
but not if limited in amount, as in internaially agreed schemesvolving oil tankers

or nuclear installationsMoreover, a narrow definiin of damage may exclude
environmental losses which cannot be eagilgntified in monetary terms, such as
wildlife, or which affect the quality of thenvironment without causing actual physical

damage *®

However, the polluter-pays principle has been endorsed or is being endorsed in different national
jurisdictions. The Indian Supreme Court in Yetlore Citizens' Welfare Forumv. Union of India, 1996 (5)
SCC 647, noted that precautionary principle, and the polhatgs principle, and the new burden of proof, supported
by articles 21, 47, 48A, and 51A (g) of the Constitution of India, have become “part of the environmental law of the
country”. Report of the Indian Law Commission, see Law Commission of India, One Hundred Eighty-Sixth Report
on Proposal to Constitute Environment Courts, September 2003. Access to justice, particularly in environmental
matters is an essential facet of article 21 of the Indian Constitution. New Zealand and Australia already have
environmental courts. Available at: http://lawcommissionofindia.nic.in/reports>, p. 36. Multiple provincial statutes
of Canada regarding liability for environmental damage and subsequent remediation recognize the principle. In
Spain, the Spanish courts have relied on the principles est commodum eius est incommodum, that is the person
who derives a benefit from an activity must also pay for resulting damage, to impose liability on persons for damage
caused by mines, waste, damage as a result of loss of water, and toxic gas. In Japan, with regard to pollution caused
by mining activities and marine pollution, the polluter pays to clean up the contamination to the commons and to
restore the victim’s property to its pre-damage state. The French legal system endorsed in various forms the
polluter-pays principle. l&Epoux Vullion v. Société Immobiliére Vernet-Chritophe, JCP 1971.2.16781, France’s
Cour de Cassation held that “the owner’s right to enjoy his property in the most absolute manner not prohibited by
law or regulation is subject to hisl@ation not to cause damage to the property of anyone else which exceeds the
normal incommodities of neighborhood”. The Swedish Environmental Code, 1998, which came into force on
1 January 1999 makes the party who is liable, to a reasonable extent, for pollution to pay for investigations of
possible pollution, clean-up, and mitigation of damage. The test of reasonableness is determined with reference to
(a) the length of time elapsed since the pollution occurred, (b) environmental risk involved, (c) the operator’s
contribution. Ireland enacted statutes to integrate, into domestic law, intentional treaties imposing strict liability for
oil and hazardous waste spills by ships. Irish Courts have already begun to rely upon the polluter-pays principle. In
Brazil strict liability is becoming a standard for damage caused by activities which are hazardous or those that harm
or have a risk of causing harm to the environment. Intent need not be proved. Under the National Environmental
Management Act, 1998, of South Africa strict liability is imposed on operators who may cause or have caused or are
causing significant pollution or degradation of environmental harm. Singapore provides strict liability for criminal
offences. It imposes obligations of clean-up on polluters without the need for any intentional or negligent
behaviour. See also Secretariat Survey of Liability regimes, A/ICN.4/543, paras. 272-286.

%% Birnie and Boyle|nternational Law ... op. cit., pp. 93-94.
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(15) Moreover, it has been asserted that tincjple cannot be treated as a “rigid rule of
universal application, nor are the means usechpbement it going tde the same in all

cases™ Thus, a “great deal of flexibility will be inevitable, taking full account of differences
in the nature of the risk and the economic fahsilof full internalization of environmental costs

in industries whose capacitly bear them will vary*® Some commentators doubt “whether it
(the ‘polluter-pays’ principle) has achieved thatss of generally applicable rule of customary
international law, except perhaps in relation to States in the EC, the UNECE, and the ¥ECD".

(16) The aspect of promptness and adeqoacpmpensation is related to the question of
measurement of compensation. General interndtiawadoes not specify “principles, criteria or
methods of determining priori how reparation is to be made fojury caused by wrongful acts

3 |bid., pp. 94-95. See also Secretariat Sunfeyiability regimes, A/CN.4/543, chapter II.

% Birnie and Boyle|nternational law ... op. cit., p. 95. The authors noted that reference to “public interest”

in Principle 16 of the Rio Declaration leaves “ample room”, for exceptions and as adopted at Rio the principle

“is neither absolute nor obligatory” p. 93. They also noted that in the case of the East European nuclear
installations, the Western European Governments, who represent a large group of potential victims, have funded the
work needed to improve the safety standards, p. 94.

01 philippe SandSrinciples ... op. cit., p. 282. For illustration of the flexible way in which this principle is
applied in the context of OECD and EC, pp. 281-285. Rudiger Wolfrum, notes that “Although the International
Convention on Qil Pollution Preparedness, Response and Co-operation, 1990 and the Convention on the
Transboundary Effects of Industrial Accidents both reféhé@ir Preambles to the polluter-pays principle as being a
“general principle of international environmental law”, sw@w is not sustained in the light of the United States’
practice and also in the light of the uncertainties about its scope and consequences”, see Rudiger Wolfrum
“Transboundary Pollution” in Fred L. Morrison and Rudiger Wolfrum (elaiée)y national, Regional, and National
Environmental Law ... op. cit. See generally Nicolas de Sadel&gwironmental Principles. From Political

Sogansto Legal Rules (Oxford: OUP, 2002), pp. 21-59.

In the arbitration between France and the Bi#mds, concerning the application of the
Convention of 3 December 1976 on the Protection of the Rhine against Pollution and the Additional Protocol
of 25 September 1991 against Pollution from Chlorides (France/Netherlands), the Arbitral Tribunal was requested tc
consider the “polluter-pays” principle in its interpretation of the Convention, although it was not expressly referred
to therein. The Tribunal in its award dated 12 March 2004 concluded that, despite its importance in treaty law, the
polluter-pays principle is not a part of general international law, and was therefore not pertinent to its interpretation
of the Convention. Affaire concernant I'apurement desptes entre le Royaume des Pays-Bas et la République
Francaise en application du Protocdie25 Septembre 1991 Additionel a la Convention relative a la Protection du
Rhin contre lgpollution par les chrorures du 3 December 1976. The Tribunal, stated, in pertinent part in
para. 102-103:

“102 ... Le tribunal note que les Pays-Bas, a I'appui de leur demande ont fait référence au principe du

‘polluer payeur’.

103. Le Tribunal observe que ce principe figure dans certains instruments internationaux, tant
bilatéraux que multilatéraux, et se situe a des niveaux d’effectivité variables. Sans nier son importance en
droit conventionnel, le Tribunal ne pense pas que ce principe fasse partie du droit international général.”

Arbitral Award of 12 March 2004, available at http://www.pca-cpa.org.
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or omissions™” Reparation under internatial law is a consequence of a breach of a primary
obligation. The general obligation to make full nejteon is restated in tele 31 of the articles

on responsibility of States fort@rnationally wrongful act®® The content of this obligation

was detailed by the Permanent International Court of Justice €htiteow Factory case, when

it statedobiter dicta:

“The essential principle contained in the actual notion of an illegal act - a principle
which seems to be established by intéamel practice and in particular by the

decisions of arbitral tribunals - is that regi@on must, so far as possible, wipe out all

the consequences of the illegal act anrds&blish the situation which would, in all
probability, have existed if that act hadt been committed. Restitution in kind, or, if

this is not possible, payment of a sum corresponding to the value which a restitution in
kind would bear; the award, if need be, of damages for loss sustained which is not
covered by restitution in kind or paymentalace of it - such are the principles which
should serve the amount of compensation duaricact contrary to international lat’*

(17) TheChorzow Factory standard applies in respect afemationally wrongful acts, which
are not covered by the present draft principles. It is however useful in appreciating the limits
and the parallels that ought to be drawn Bpezt of activities covered by the present draft
principles. There are questioalout principles on the basiswhich compensation could be
awarded: Should compensation be awarded iongspect of the actual loss suffered by the
victim to the extent it can be quantified? €hiould compensation go beyond that and reflect

the paying capacity of the operator? Two Guiddnmciples seem relevant. The first is that

42 Garcia-Amador, Sohn and Baxter (edRegent Codification of the Law of State Responsibility for Injury to

Aliens (Dobbs Ferry, NY), 1974, 89. See also Alan Boyle, “Reparation for Environmental Damage in International
Law: Some Preliminary Problems”, in Bowman and Bolgleironmental Damage ... op. cit., pp. 17-26.

Julio Barboza, Special Rapporteur, Eleventh report, document A/CN.4/468 (1995).

%3 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), article 31 and its
commentary.

4%+ Chorzow Factory, Jurisdiction, P.C.1.J., 1927, Series A, No. 9, p. 21.
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damages awarded should not have a punitive fun&fofthe second is that the victim can only

be compensated for the loss suffered but caexyaect to financially gain from the harm

caused® While keeping in view these two basic principles, the point can still be made that
equity, as well as polluter-pays principle, dews that the operator should not be allowed to

seek out safe-havens to engage in risk-bedrazgirdous activities without expecting to pay for
damage caused, so as to provide an incentive to exert utmost care and due diligence to prevent

damage in the first instané¥.

(18) Some general principles concernpayment of compensation have evolved over a

period of time and werendorsed by the International CoaftJustice and other international
tribunals. These may be briefly not®d: (a) financially assessabtlamage, that is, damage
quantifiable in monetary terms is compensable; (b) this includes damage suffered by the State tc
its property, or personnel or in respect of expenditures reasonably incurred to remedy or mitigate
damage; as well as damage suffered by natutabat persons, both natials and those who are
resident and suffered injury on its territory) {lee particular circumstances of the case, the

content of the obligation breached, the assessofieatisonableness of measures undertaken by
parties in respect of the dageacaused, and finally, consigtion of equity and mutual
accommodation. These factors will determine theag$sor heads against which precise sums of
compensation would be payable. Accordinglg tbllowing guidelines on the basis of awards
rendered by internathal courts and tounals may be notéd® compensation is payable in

respect of personal injury, for directly assoethimaterial loss such as loss of earnings and

earning capacity, medical expenses including costs for achieving full rehabilitation;

4% See B. Graefrath, “Responsibility and Damage Caused: Relationship Between Responsibility and Damages”,
Recueil des Cours ... 1984-I1, vol. 185 (1985), pp. 9-150, pp. 100-1@ficial Records of the General Assembly,
Fifty-sixth Session, Supplement No. 10 (A/56/10), Responsibility of States for internationally wrongful acts adopted
by the Commission in 2001, article 36 and its commentary.

“% For the principles stated in theusitania” case and th€&actory at Chorzow case on the function of
compensation, seiid., article 36 and its commentary.

“7 The Supreme Court of India in tMeC. Mehta v. Union of India (the Oleum gas leak case) (1987 SC 1086)

stressed the point that the “larger and more prosperous the enterprise, greater must be the amount of compensatior
payable for the harm caused on account of an accident in the carrying on of the hazardous or inherently dangerous
activity by the enterprise”. See Law Commission of India, One Hundred Eighty-Sixth Report on

Proposal to Constitute Environmental Courts, September 2003, p. 31, available at
http://lawcommissionofindia.nic.in/reports.

4% Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), article 36, its
commentary and the cases cited therein.

%9 |pid., and the cases cited therein
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compensation is also payable for non-materiahage suffered as, for example, for “loss of
loved ones, pain and suffering as well as the affront to sensibilities associated with the intrusion

on the person, home or private lif&°.

(19) Inrespect of damage to property, thesls usually assessed against capital value, loss
of profits, and incidental expenses. In thestext, different valuation techniques and concepts
like assessment of “fair market value”, “roetok value”, “liquidation or dissolution value”,
“discounted cash flow” factoring@inents of risk and probability @ been used. On these and
other issues associated with gtiication of compensation there is ample material, particularly
in the context of injury caused to aliemslaheir property through nationalization of their

companies or properfy*

(20) The principles developed in the contekdisputes concerning foreign investment
may not automatically be extended to applth®issues of compensation in the field of
transboundary damage. There may be difficult questions regarding claims eligible for
compensation, as for example, economic loss, gaghsuffering, permanent disability, loss of
amenities or of consortium, and the evaluatiothefinjury. Similarly, damage to property,
which could be repaired or replaced could bmgensated on the basis of the value of the repair
or replacement. It is difficult to compensatendae caused to objects of historical or cultural
value, except on the basis of arbitrary evabrathade on a case-by-case basis. Further, the
looser and less concrete the link between thel@mtiin question witlthe property claimed to
have been damaged, the less certain tjfe to get compensation. The Commentary

to draft Principle 2 reveals the extenthich some of these problems have been

overcome.

410 1pid., para. (16). See also Vinod Shankar Misra, “Emerging Right to Compensation in Indian Environmental
Law”, Delhi Law Review, vol. 23 (2001), pp. 58-79.

“1 R. Doak Bishop, James Crawford, W. Michael Reisrfaneign Investment Disputes: Cases, Materials, and
Commentary (The Hague: Kluwer Law International, 2005), chap. VIl on methods for valuing losses,

pp. 1331-1372. Also see, C.F. Amerasinghe, “Issues of Compensation for the Taking of an Alien Property in the
light of recent Cases and Practice”, ICLQ, vol. 41 (1992), pp. 22-65.
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Principle 4
Prompt and adequate compensation

1. Each State should take all necessagasures to ensure that prompt and
adequate compensation is available fatims of transboundargamage caused by
hazardous activities located wiithits territory or othenige under its jurisdiction or
control.

2. These measures should include theasition of liability on the operator or,
where appropriate, other person or entity. Siathlity should not require proof of fault.
Any conditions, limitations or exceptions to such liability shall be consistent with draft
principle 3.

3. These measures should also incluéeréiguirement on the operator or, where
appropriate, other person or entito establish and maintain financial security such as
insurance, bonds or other financial guaeas to cover claims of compensation.

4. In appropriate cases, these meassiesld include the requirement for the
establishment of industry-widands at the national level.

5. In the event that the measures undeptbeeding paragraphs are insufficient to
provide adequate compensation, the Stateigin should also ensure that additional
financial resources amade available.

Commentary

(1) This draft principle reflects an important réthat is envisaged for the State of origin in
fashioning a workable system for compliance with the principle of “prompt and adequate
compensation”. The reference to “Each State” in the present context is to the State of origin.
The principle contains four terrelated elements: (a) theatt should ensure prompt and
adequate compensation and for this purpose ghpuilin place an appropriate liability regime;

(b) any such liability regime may place primary liability on the operator, and should not require
the proof of fault; (c) any conditions, limitations or exceptions that may be placed on such
liability should not defeat the purpose of the pifiie of prompt and adequate compensation;

and (d) various forms of securities, insuraand industry-wide funding are the means to

provide sufficient financial guarantees fomgoensation. The five paragraphs of draft

principle 4 express these four elements.

(2) It should be recalled that the assumption utlie present draft principles is that the

State of origin would have performed fullif the obligations concerning prevention of
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transboundary activities under intetioaal law. Without prejudice tother claims that may be
made under international law, thesponsibility of the State for dagein the context of present

principles is therefore not contemplated.

(3) Thus_paragraph fbcuses on the principle that Stagé®uld ensure payment of adequate
and prompt compensation. The State itself iswecessarily obliged to pay such compensation.
The principle, in its present form, respondsial reflects a growing demand and consensus in
the international community: as part of agaments for permitting hazardous activities within

its jurisdiction and control, it is widely expectttht States would make sure that adequate

mechanisms are also availabderespond to claims for compensation in case of any damage.

4) The emphasis in paragraph 1 is on aficessary measures” and each State is given
sufficient flexibility to achieve the objective, that is, of ensuring prompt and adequate
compensation. This is highlighted without prejudice to @ngratia payments to be made or
contingency and relief measures, States loeratesponsible entities matherwise consider

extending to the victims.

(5) As noted in the commentary concerning tRurposes” of the present draft principles,
the need to develop liability regimes in an itgional context has been recognized and finds
expression, for example, in Principle 22 of Btockholm Declaration of 1972 and Principle 13
of the Rio Declaration of 1992

(6) The basic principle that State should ensure payment of prompt and adequate
compensation for hazardous activities could be traced back as earlyTaaitismelter
Arbitration, a case in which clear and caming evidence was available for the serious
consequence and injury caused to property withim State by the iron ore smelter in another.

Since then numerous treaties, some importaaisns, and extensivetianal law and practice

42 See also the 20Malmo Declaration and the 2001 Montevideo Programme Ill approved and adopted by
decision 21/23 of the 21st session of the UNEP Governing Council and the Plan of Implementation of the World
Summit on Sustainable Development, AICONF.199/20, resolution 2 of 2 September 2002, annex
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which have evolved have giveortsiderable weight to claims for compensation in respect of
transfrontier pollution and damage. Somenatentators regard this as a customary law

obligation*?

(7) The standard of promptness and adequapgragraph 1 is a standard that also
finds support in th@rail Smelter Arbitration.*** The notion of “promptness” refers to the
procedures that would govern access to justice, and that would influence the time and
duration for the rendering of decisions on compgosgayable in a given case. This is also
a necessary criterion to be emphasized in wkthe fact that litigation in domestic courts
involving claims of compensation could be ¢psind protracted over several years, as it
was in theAmoco Cadiz case, which took 13 yedtS. To render access to justice more

“3 For a mention of different sources as a basis for arriving at this conclusion, see Peter-Tobias Stoll,
“Transboundary Pollution” in Fred L. Morrison and Rudiger Wolfrum (elai$e) national, Regional, and National
Environmental Law ... op. cit., pp. 169-200, pp. 169-174. Peter-Tobias Stoll notes:

“It must be recalled, however, that the prohibition principle is based on sovereign right of states to their
territory. There is no evidence that it is hecessary to refer to a spgtiflement based on a single

component in raising a complaint about transbampgollution. One can thus conclude that the

prohibition of transboundary pollution is based on tlgesinterest in the environmental integrity of its

territory. Treaty law reflects this notion ... Sovereignty, while creating a right to the environmental

integrity of a territory or area at one hand, at the other hand is the very basis of states’ responsibility for the
pollution which originates within their territory.”

In addition, it is also suggested that principles of almigights and good neighbourhood have provided a basis for

the prohibition against transboundary harm. See Johan G. Lammers, “Transfrontier Pollution and International Law
The Present State of Research” in The Hague Academy of International Law, Center For Studies and Research in
International Law and International Relatiomsansfrontier Pollution and International Law (1986), p. 100.

44 See Principle 10 of the Rio Declaration, and article 235 (2) of the 1982 United Nations Convention on the Law
of the Sea, in article 2 (1) of the 1996 Helsinki articles on international watercourses, prepared by the International
Law Association and in human rights law precedeBtse also Alan E. Boyle, “Globalizing Environmental

Liability: the Interplay of National and International Lawturnal of Environmental Law, vol. 17 (2005), pp. 3-26,

p. 18.

“* Emmanuel Fontaine, “The French Experience: ‘Tamad ‘Amoco Cadiz’ incidents compared” in Colin M.

De La Ruel.iability for Damage to the Environment (London: Lloyds of London Press, 1993), pp. 101-108, p. 105.
Similarly, in the case of Bhopal gas tragedy, it is stétatlby the time the case first reached the Supreme Court of
India on the issue whether interim relief assessed against Union Carbide on behalf of victims was appropriate,
litigation continued in India for more than five years without even reaching the commencement of pretrial
discovery, see Kenneth F. McCallion and H. Rajan Sharama, “International Resolution of Environmental Disputes
and Bhopal Catastrophe” in The International Bureau of the Permanent Court of Arbitratiom(edtsiional
Investments and Protection of the Environment (The Hague: Kluwer Law International, 2001), pp. 239-270, p. 249.
It is also stated thdtrail Smelter Arbitration took about 14 years to adjudiaipon the claims of private parties.

See Philip McNamard&he Availability of Civil Remediesto Protect Persons and Property from Transfrontier

Pollution Injury (Alfred Metzener Verlag, Frankfurt, 1981), p. 70.
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widespread, efficient and prompt, suggestiongehzeen made to establish special national

or international mvironmental court&!®

(8) On the other hand, the notion of “adequaxfycompensation refers to any number of

issues?

" For example, a lump-sum amountofmpensation agreed upon as a result of
negotiations between the operator or the State of origin and the victims or other concerned
States following the consolidation of claims of all the victims of harm may be regarded as an
adequate compensation. So would compensatiand®a by a Court as a result of the litigation
entertained in its jurisdiction, sudgt to confirmation by superiagourts wherever necessary. It

is ipso facto adequate as long as the due procesiseofaw requirements are met. As long as
compensation given is not arbitrary, andssty disproportionate to the damage actually

suffered, even if it is less than full, it can be regarded as adequate. In other words, adequacy is

not intended to denote “sufficiency”.

(9) The term “its territory or otherwise undes jurisdiction or ontrol” has the same

meaning as the terms used in paragraph af(ajticle 6 of the dift articles on preventiot®

(10) Paragraph &pells out the first important measuhat may be taken by each State,
namely the imposition of liability on the operator or, where appropriate, other person or entity.
The draft principles envisage the definitiorf‘operator” in functionaterms and it is based on

the factual determination as to who has the usgrap and direction of # object at the relevant

46 A Rest “Need for an International Court for Environment? Underdeveloped Legal Protection for the Individual
in Transnational Litigation”, Environmental Policy and Law, vol. 24, (1994), pp. 173-187. For the view that the
establishment of an international environmental court map@at proper answer to the “need to enhance the rule of
law through access to justice and the representation of community interests”, see Ellen Hey, “Reflections in an
International Environmental Court” in The International Bureau of the Permanent Court of Arbitration (eds.),
International Investments ... op. cit., pp. 271-301, at p. 299-300. At the national level, the Indian Law Commission,
made a very persuasive case for the establishment of national environtoertsin India. See Law Commission

of India,op. cit. New Zealand and Australia already have environmental courts. Available at:
http://lawcommissionofindia.nic.in/reports>.

“I" For an exhaustive enumeration of the implementaifahe principle of prompt, adequate and effective
compensation in practice, see Rene Lefebamsboundary Environmental Interference ..., op. cit., ch. 7,
pp. 229-312.

“8 Official Records of the General Assembly, Fifty-sixth Session, Supplement No. 10 (A/56/10), article 1 and
commentary paras. (7)-(12).
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time. It is worth stressing that liability in case of significant damage is generally chafifielled

to the operator of the installatiofhere are however other possibilities that exist. In the case of
ships, it is channelled to the owner, not the afmer This means that charterers - who may be
the actual operators - are tiable under the International Convention on Civil Liability for

Oil Pollution Damage (CLC) 1992. In other cadedility is channelled through more than

one entity. Under the Basel Protocol, wasteegators, exporters, importers and disposers are
all potentially liable at different stages in the transit of waste. The real underlying principle is
not that “operators” are always liable, but ttie party with the most effective control of the

risk at the time of the accident or has the ability to provide compensation is made primarily
liable.

(11) Operator’s liability has gained ground smveral reasons and pripally on the belief
that one who created high risks seeking econtmanefit must bear the burden of any adverse
consequences of controlling the activity. The imposition of the primary liability on the
operator is widely accepted iimernational treaty regimes and in national law and pratdice.

(12) The_second sentence of the paragrapto®ides that such liability should not require
proof of fault. Various designations are usedescribe contemporadpctrine imposing strict
liability, among them: ‘ibility without fault” (responsabilité sans faute); “negligence without
fault”, “presumed responsibility”, “faulper se”, “objective liability” (responsabilité objective)

or risk liability (responsabilité pour risqué crée).*” The phrase “such liability should not require

proof of fault” seeks to capturedua broad spectrum of designations.

49 According to Goldie, the nuclear liability conventions initiated the new trend of channelling liability back to
operator “no matter how long the chain of causation, nor how novel the intervening factors (other than a very limited
number of exculpatory ones)”. See L.F.E. Goldie, “CotgepStrict and Absolute Liability and the Ranking of

Liability in terms of Relative Exposure to RisWletherlands Yearbook of International Law vol. XVI (1985)

pp. 174-248 at p. 196. See also Goldie, “Liability for Damage and the Progressive Development of International
Law”, ICLQ vol. 14 (1965), p. 1189, pp. 1215-8.

0 For an interesting account on economic, political and strategic factors influencing the choices made in
channelling liability, see Gunther Doeker and Thomas Gehring “Private or International Liability for Transnational
Environmental Damage - The Precedent of Conventional Liability Regidmshal of Environmental Law, vol. 2
(1990), pp. 1-15, p. 7.

42l See Secretariat Survey of Liahjliegimes, A/ICN.4/543, paras. 340-386.

2 gee Ferdinard F. Stone, “Liability for damage caused by things”, in Andree Tunc (ed.), International
Encyclopedia of Comparative Law, Vol. XI, Torts, part | (The Hague, Nijhoff, 1983), chap. 5, p. 3, para. 1.
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(13) Hazardous and ultrahadaus activities, the subject of the present draft principles,
involve complex operations and carry with theentain inherent risks of causing significant
harm. In such matters, it is widely recognizleat it would be unjustral inappropriate to make
the claimant shoulder a heavy burden of prodaaft or negligence in respect of highly
complex technological activities whose risks apération the concerned industry closely guards
as a secret. Strict liability is recognized in many jurisdictions, when assigning liability for
inherently dangerousr hazardousctivities®® The case for strict liability for ultrahazardous
or abnormally dangerous adgties was held to be the rsioproper technique both under
common and civil law to enable victims ofrdgerous and ultrahazardoastivities to recover
compensation without having to establish proofanfit on the basis athat is often detailed
technical evidenc&* which, in turn, would require on the part of victims a complete
understanding of the complicatenldacomplex operation or activityThe case for strict liability

is strengthened when the risk has be#roduced unilaterally by the defendafit.

(14) Inthe case of damage arising from hdaas activities, it is fair to designate strict
liability of the operator at the international led&l. Strict liability has ben adopted as the basis
of liability in several instrumas; and among the recently négted instruments it is provided
for in article 4 of the Kiev Protol, article 4 of the Basel Pauiol; and article 8 of the Lugano

Convention.

(15) Inthe case of activities which are nohgearous but still carry the risk of causing

significant harm, there perhaps is a better case for liability to be linked to fault or negligence.

2 gee the Secretariat Survey of Liability regimes, AUIBK3, paras. 29-260. The Indian Supreme Court in
M. C. Mehta v. Union of India, AIR 1987 SC 1086 (th®leum Gas Leak case) held that in the case of hazardous
activities, exceptions which could be pleaded to avoid absoiggict liability, like that the damage is not
foreseeable, and that the use involved is a natural one, are not available. See the Report of the Indian Law
Commissionpp. cit.

424 gSee Elspeth Reid, “Liability for Dangerous activitiesop. cit., p. 756. See also the Secretariat Survey of
Liability regimes, A/ICN.4/543, para. 23.

4% Secretariat Survey of liability regimebid.

% There was hesitation exhibited by the Working Group of the Commission in 1996 in designating damage arising
from all activities covered within the scope of the draft principles subject to the regime of strict liability. It may be
recalled that the Commission noted that the concepts of strict and absolute liability which “are familiar in the
domestic law in many States and in relation to certhat (5, ultrahazardous) activities in international law ... have

not been fully developed in international law, in respect to a large group of activities such as those covered by
article 1". Brackets addedrearbook ... 1996, vol. Il (Part Two), Annex |, paragraph (1) of the general

commentary to chapter Ill. In arriving at this conclusion the Working Group had the benefit of the Survey of
liability prepared by the Secretariakarbook ... 1995, vol. Il (Part One), document A/CN.4/471.
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In addition, since profits associated with theky activity provide a motivation for industry in
undertaking such activity, strict liability regimare generally assumed to provide incentives
for better management of the risk involved. wéwer, this is an assumption, which may not
always hold up. As these activities have beerpied only because thfeir social utility and
indispensability for economic growth, Statesyncansider at the opportune time reviewing their
indispensability by exploring more environmdhytgound alternatives wth are also at the

same time Iss hazardous.

(16) Strict liability may alleviate the burden théttims may otherwise have in proving fault

of the operator but it does not eliminate the diffiies involved in establishing the necessary
causal connection of the damage to the sourtleecdictivity. The principle of causation is

linked to questions of foreseeabildynd proximity or direct loss. dlirts in different jurisdictions
have applied the principles and notions afximate cause, adequate causation, foreseeability
and remoteness of the damageisT$ a highly discretionarynal unpredictable branch of law.
Different jurisdictions have apipd these concepts with differergsults. It may be mentioned
that the test of proximity seems to have been gradually eased in modern tort law. Developments
have moved from striaondicio sine qua hon theory over the foreseeability (“adequacy”) test to
a less stringent causation test requiring only teasonable imputation” of damage. Further, the
foreseeability test could become less and less important with the progress being made in the
fields of medicine, biology, biochemistry, sstics and other relevant fields. Given these
reasons, such tests have not been inclidadnore general analytical model on loss

allocation®?’

(17) The point worth bearing in mind is thatfansforming the concept efrict liability from

a domestic, national context - where it is well-established but with all the differences associated
with its invocation and applicatian different jurisdictions - into an international standard, its
ingredients should be carefully defined, keepingédner its basic objective in view, that is, to

make the person liable without any proof oflfdar having created a risk by engaging in a
dangerous or hazardous activity. Such a defimis necessary not only to capture the most

“1 See Peter Wetterstein, “A Proprietary or Possessory Interesp..cit., pp. 29-53, at p. 40.
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positive elements of the concept of strict liability as they are obtained in different jurisdictions.
Such an approach would not only make therivggonal standard widely acceptable but also
ensure the standard adopted truly serves theeaafithe victims exposdd dangeous activities

thus facilitating prompt and effective remedies.

(18)  This task can be approached in different W&ys-or example, it could be done by
adopting a proper definition of damage as reenbdone in the case of the “Use of Terms”,
which defines “damage” as damage to person, ptypped environment. It could also be done
by designating strict liability as the standardiforoking liability, while also specifying that it is
meant to include all damage foreseeable imitst generalized form and that knowledge of the
extent of the potential danger is not a prerequdditaability. Further, it may be clarified as part
of application of the rule that it is sufficienttife use posed a risk of harm to the others and
accordingly that it is not open to the operator to plead exemption from liability on the ground

that the use involved is a natural one.

(19) The_third sentence of paragrapre2ognizes that it is part of the practice for States borne

out in domestic and treaty practice to subjebility to certainconditions, limitations or

exceptions. However, it must be ensured that such conditions, limitations or exceptions do not
fundamentally alter the purpose of providing ppompt and adequate compensation. The point

has thus been emphasized that any such conditions, limitations or exceptions shall be consistent

with the purposes of the present draft principles.

(20) Itis common to associate the conadtrict liability with the concept of limited

liability. Limited liability has several policy objectives. It is justified as a matter of convenience
to encourage the operator to continue tehgaged in such a hazardous but socially and
economically beneficial activity. Strict liability is also aimed at securing reasonable insurance

cover for the activity. Further, if liability has to be strict, that is, if liability has to be established

“% See the observations of Elspeth Reid, “Liability for Dangerous activitiesp. dit., pp. 741-743.
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without a strict burden of proof for the tteants, limited liability may be regarded as a
reasonableuid pro quo. Although none of the propositions are self-evident truths, they are

widely regarded as relevafit.

(21) Itis arguable that a scheme of limited liability is unsatisfactory, as it is not capable of
providing sufficient incentive to the operatortake stricter measures of preventidithe limits

are set too low it could even become a licence to pollute or cause injury to others and externalize
the real costs of the operatd@econdly, it may not be ablenteet all the lgitimate demands

and claims of innocent victims for reparation in case of injligr this reason, it is important to

set limits of financial liability at a sufficiently high level, keeping in view the magnitude of the

risk of the activity and the reasonable possipiiitr insurance to cover a significant portion of

the risk involved.

(22) Article 9 of the Kiev Praicol and article 12 of the Bdderotocol provide for strict

but limited liability. In contrastarticle 6 (1) and article (1) of the Lugano Convention

provides for strict liability without any prasion for limiting the liability. Where limits are

imposed on financial liability of operator, generally such limits do not affect any interest or costs
awarded by the competent court. Moreover, limits of liability are subject to review on a regular

basis.

(23) Financial limits are well known in the caseefimes governing oil pollution at sea and
nuclear incidents. For example, under thermational Convention on Civil Liability for Oil
Pollution Damage (CLC) 1992, the shipownariaximum limit of liability is 59.7 million
Special Drawing Rights; thereafter the Intgranal Oil Pollution Compensation Fund is liable
to compensate for further damage up total tof 135 million SDRs (including the amounts

received from the owner), or in the casalamage resulting from natural phenomena, a

2 See Robin R.Churchill, “Facilitating (Transnational) Civil Liability Litigation for Environmental Damage by
Means of Treaties: Progress, Problems, and Prosp¥etstiook of International Environmental Law, vol. 12
(2001), pp. 3-41, at pp. 35-37.
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200 million SDRS™ Similarly, the 1997 Vienna Convention on Civil Liability for Nuclear

Damage also prescribed appropriate limits for operator’s liabifity.

(24) Most liability regimes exclude limited liability in case of fault. The operator is made
liable for the damage caused or contributed thibyor her wrongful itentional, reckless or
negligent acts or omissions. Specific provisitmthis extent are available for example in
article 5 of the Basel Protocahd article 5 of the Kiev Protot In the case of operations
involving highly complicated chmical or industrial pscesses or technology, fault liability could
pose a serious burden of proof for the victims. Their rights could nevertheless be better
safeguarded in several ways. For examplebtinden of proof could be reversed requiring the
operator to prove that no negligence or ititeral wrongful conductvas involved. Liberal
inferences may be drawn from the inherently @aogs activity. Statutory obligations could be
imposed upon the operator to give accessewittims or the public to the information

concerning the operations.

(25) One advantage of a strict but limited liability from the perspective of the victim is that the
person concerned need not prove negligencevadt also know precisely whom to sue. In

cases where harm is caused by more than one activity and could not reasonably be traced to any
one of them or cannot be separated with a@efit degree of certainty, jurisdictions have

tended to make provision for joint and several liabffffy Existing international instruments also
provide for that kind of liability'>

40 Article V (1) of the 1992 Protocol and article 4 of the Fund Convention. Following the sinking of the Erika off
the French coast in December1999, the maximuorit Was raised to 89.77 million SDRs, effective

1 November 2003. Under 2000 amendments to the 1992 Fund Protocol to enter into force in November 2003, the
amounts have been raised from 135 million SDR to 20BomiEDR. If three States contributing to the Fund

receive in their territories combinedantities of equal to or more than 60dlimn tons of oil in the preceding year,

the maximum amount is raised to 300,740,000 SDR, from 200 million SDR.

“1 For the text, ILM vol. 36 (1997) 1473. The installation State is required to assure that the operator is liable for
any one incident for not less than 300 million SDRs or for a transition period of 10 years, a transitional amount of
150 million SDRs is to be assured, in addition lgyitistallation State itself. The 1997 Convention on
Supplementary Compensation provides an additional sum, which may exceed $1 billion. See Articles Ill and IV.
For the text, ILM vol. 33 (1994) p. 1518.

432 0On joint and several liability, Lucas Bergkarhjability and Environment: ... op. cit., pp. 298-306.

43 For examples of treaty practice, see for example article 1V of the 1969 International Convention on Civil
Liability for Pollution Damage; article IV of the 1992témnational Convention on Civil Liability for Pollution

Damage; article 8 of the 1996 International Convention on Liability and Compensation for Damage in Connection
with the Carriage of Hazardous and Noxious Substances by Sea; article 5 of the International Convention on Civil
Liability for Bunker Oil Pollution Damage; article 4 of the Basel Protocol; article 4 of the Kiev Protocol; article 11
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(26) If however, the person who has sufferechdge has by his or her own fault caused the
damage or contributed to it, compensation magdrged or reduced having regard to all the

circumstances.

(27) ltis also usual for liability regimes@ domestic law providing for strict liability to
specify a limited set of fairly uniform exceptions to the liability of the operator. A typical
illustration of the exceptions to liability can be found in articles 8 and 9 of the Lugano
Convention, article 3 of the Bdgeonvention or articlé of the Kiev Protocol. Liability is
excepted if, despite taking all appropriate measuthe damage was the result of (a) an act of
armed conflict, hostilities, civil weor insurrection; or (b) theesult of a natural phenomenon of
exceptional, inevitable, unforeseeable and istdde character; or (c) wholly the result of
compliance with a compulsory measure of a publtbanity in the State of injury; or (d) wholly

the result of the wrongful intéional conduct of a third parfy*

of the Lugano Convention. See also article VII of the 1962 Convention on the Liability of Operators of Nuclear
Ships; article 1l of the 1997 Protocol to the 1963 Vienna Convention on Civil Liability for Nuclear Damage;

article Il of the 1963 Vienna Convention on Civil Liability for Nuclear Damage; article 3 of the 1960 Convention on
Third Party Liability in the Field of Nuclear Energy; alfi@ of the 2004 Protocol to amend the 1960 Convention on
Third Party Liability in the Field of Nuclear Energy.

% Under paragraphs 2 and 3 of article 11l of the 1992 International Convention on Civil Liability for Oil Pollution
Damagewar, hostilities, civil war, insurrection or natural phenomena of an exceptional, inevitable and irresistible
character are elements providing exoneration from liability for the owner, independently of negligence on the part
of the claimant. See also article Il of the 1969 International Convention on Civil Liability for Oil Pollution
Damage; article 3 of the 2001 Internaikid Convention on Civil Liability for Bnker Oil Pollution Damage;

article 7 of the 1996 International Convention on Liability and Compensation for Damage in connection with the
Carriage of Hazardous and Noxious Substances by Sea; article 3 of the 1977 Convedindr_ability for Oil
Pollution Damage resulting from Exploration for and Exploitation of Seabed Mineral Resprogikes similar
language irrespect of theperator of an installation; article 3 of the 1989 Convention on Civil Liability for

Damage caused during Carriage of Dangerous Goods by Road, Rail and Inland Navigation Vessels.

Exemptions are also referred to in article 1V (3) of the 1997 Protocol to amend the 1963 Vienna
Convention on Civil Liability for Nuclear Damage: no liability under this Convention shall attach to an operator if
heproves that the nuclear damage is directly due to aof actned conflict, civil war, insurrection. See also
article 1V (3) of the 1963 Vienna Convention on Civil Liability for Nuclear Damage; article 9 of 2004 Protocol to
amend the 1960 Convention on Third Party Liability in the Field of Nuclear Energy; article 3 (5) of the annex to the
1997 Convention on Supplementary Compensation for Nuclear Damage Convention; article 4 (1) of the EU
Directive 2004/35 on environmental liability. The Directaleo does not apply to activities whose main purpose is
to serve national defence or international securityacbordance with article 4 (6), it also does not apply to
activities whose sole purpose is to protect from natusalstiers. Terrorist acts are included in the most recent
liability instrument: article 8 (1) of Annex VI to the Madrid Protocol to the Antarctic Treaty entitled Liability
Arising from Environmental Emergencies provides: “An operator shall not be liable pursuant to Article 6 if it
proves that the environmental emergencies caused bgn @gt or omission necessary to protect human life or
safety; (b) an event constituting in the circumstances of Antarctica a natural disaster of an exceptional character,
which could have been reasonably foreseen, either ggnerafl the particular case, provided all reasonable
preventative measures have been taken that are designed to reduce the risk of environmental emergencies and the
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(28) Paragraph Brovides that the “measures” envisaged under paragraph 1 should include
imposition of a requirement on the operator orevehappropriate other person or entity, to
establish and maintain finaial security such as insurance, boadsther financial guarantees to
cover claims of compensation. The objective liete ensure that the operator has sufficient
funds at his disposal to enable him to meaine$ of compensation, in the event of an accident
or incident. It is understood that availabildlinsurance and othénancial securities for
hazardous operationsgknds upon many factors and mostly on the ability of the operator to
identify the “risk” involved as precisely as pdssi. The assessment of “risk” for this purpose
should not only consider the risk inherent in éloéivity to cause damage but also the statistical
probability of the type and number of claims that such damage might give rise as well as the

number of claimants that may be involved.

(29) Inthe case of activities with a risk@dusing significant transboundary harm, the
insurance cover would have to provide for theréign loss event” in addition to the “domestic
loss event”. The modern dynamics of law governing causation multiplies the factors that the
operator in the first instance and the insutgtisnately would haveo take into account

while assessing the “risk” thaead to be covered. In thisrmmection, the liberal tests that are
invoked to establish a causal link, widening teach of the tests of “proximate cause” and
“foreseeability” and even replacing the same withroader “general capability” test, are at

issue?®

(30) Despite these difficulties it is encouraging that insurance cover is increasingly being
made available for damage to persons or property or environment due to oil spills and other
hazardous activitie§® This is mainly because of the growing recognition on the part of the
industry, the consumers, and the Governmentshiegproducts and services that the hazardous

industry is able to provide are worthy of protentio the public interestin order to maintain

potential adverse impact; (c) an act of terrorism ; or (d) an act of belligerency against the activities of the operator.”
For examples at domestic law, see Secretariate$wi/Liability regimes, A/ICN.4/543, paras. 434-476.

“® Hans-Dieter Sellschopp, “Multiple Tortfeasors/Combined Polluter Theories, Causality and Assumption of
Proof/Statistical Proof, Technical Insurance Aspects” in Ralph P. KronerTesh$national Environmental
Liability ... op. cit., pp. 51-57, pp. 52-53.

4% Charles S. Donavan and Elizabeth M. Miller, “Limited Insurability of Unlimited Liability: Serial Claims
Aggregates and Alternatives: the American View” in Ralph Kroner (Edajsnational Environmental Liability

ibid., pp. 129-158. Werner Pfennigstorf, “Limited Insurability of Unlimited Liability: Serial Claims Aggregates
and Alternatives: The Continental View” in Ralph Kroner (athiy., pp. 159-165.
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these products and services the losses thatasiiishities generate must wadely allocated and
shared. Insurance and financial institutions are indispensable actors in any such scheme of
allocation. These are institutions with expertsenanage risk and ¢ir profitability lies in

pooling financial resources and wisely investing in risk bearing actifffiedowever, it is

inevitable that premium for insurance covetle hazardous activitiesaws in direct proportion

to the range and magnitude of the risk thabisght to be covered. The raise in the premium
costs is also directly related to the growing trend to designate operator’s liability as strict.
Further, the trend to raise the limits of liability to higher and higher levels, even if the operator’s

liability is maintained under a cap, is also a factor in the rising costs of premiums.

(31) The State concerned may establish minimum limits for financial securities for such
purpose, taking into consideration the availability of capital resources through banks or other
financial agencies. Even insurance schemes may require certain minimum financial solvency
from the operator to extend their cover. Under most of the liability schemes, the operator is
obliged to obtain insurance and such other suitable financial sectifiti€his may be

particularly necessary to take advantage of the limited financial liability scheme, where it is
available. However, in view of the divessitf legal systems and differences in economic
conditions some flexibility for States in requig and arranging suitablmancial and security
guarantees may be envisad&d An effective insurance system may also require wide
participation by potentially interested Stat&s.

7 Anthony J. Fitzsimmons, “Non-Marine Environmental Liability: The Use of Insurance Pools and the European
Dimension”, in Ralph P. Kroneibid., pp. 166-179, at pp. 166-167.

% For treaty practice, see for example article 11l & 1962 Convention on the Liability of Operators of Nuclear

Ships; article VII of the 1997 Protocol to the 1963 Vienna Conventic@iwihLiability for Nuclear Damage;

article VII of the 1963 Vienna Convention on Civil Liability for Nuclear Damage; article 10 of the 1960 Convention
on Third Party Liability in the Field of Nuclear Energy; artid¢ie of the 2004 Protocol to amend the 1960

Convention on Third Party Liability in the Field of Nuclear Energy. See also article V d9giInternational

Convention on Civil Liability for Pollution Damage; article 12 of the 1996 International Convention on Liability and
Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea; article 7
of the International Convention on Civil Liability for Bunker Oil Pollution Damage article 14 of the Basel Protocol,
article11 of the Kiev Protocol; article 12 of the Lugano Convention.

¥ See for example the statement by Chinafficial Records of the General Assembly, Fifty-eighth Session,
Summary Records, Sxth Committee, A/C.6/58/SR.19, para. 43.

4“0 gee for example the statement by Itébid., A/C.6/58/SR.17, para. 28.
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(32) The importance of such mechanisms cabaaiveremphasized. It has been noted that:
“financial assurance iseneficial for all stakeolders: for public authorities and the public in
general, it is one of the most effective, if tloe only, way of ensuring that restoration actually
takes place in line with the polluter-pays prineidor industry operators, it provides a way of
spreading risks and managing uncertainties; fefiilsurance industry, it is a sizeable markét”.
Such insurance coverage should dsavailable for clean-up co$fs.

(33) Insurance coverage is available in sgmisdictions, such as the United States and in
Europe. The experience gained in such maatisbe quickly transferred to other markets as
the insurance industry is growing in global metrkArticle 14 of the EU Directive 2004/35/CE

on environmental liability with regard to thesention and remedying of environmental damage
for example provides that member States shiedl taeasures to encourage the development of
security instruments and markets by the appatg security, economic and financial operators,
including financial mechanisms in case of ingoley, with the aim of enabling operators to use
financial guarantees to cover theesponsibilities under the Directive.

(34) One of the consequences of ensuring the availability of insurance and financial security is
that a claim for compensation may be allowedre option under domestic law directly against

any person providing financial security cover. wéwer, such a person may be given the right to
require the operator to be joined in the progegsl Such a person is also entitled to invoke the
defences that the operator wobuaitherwise be entitled to undeetlaw. Article 11 (3) of the

Kiev Protocol and article 14 (4) of the Basel Protocol provide for such possibilities. However,
both Protocols allow States to make a declamaiif they wish, not allowing for such direct

action.

(35) _Paragraphs 4 andé&fer to the other equally impontameasures that the State should

focus upon. This is about establishing suppldargrfunds at the national level. This, of
course, does not preclude tresamption of these responsibilgiat subordinate level of

government in the case of a State with a fedsrstem. Available scherm®f allocation of loss

“1 See Proposal for a Directive of the European Parliament and of the Council on environmental liability with
regard to the prevention and remedying of environmental damage, Brussels, 23.1.2002, COM (2002) 17 final,

pp. 7-9.
42 pid.
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envisage some sort of supplerteay funding to meet claims @bmpensation in case the funds
at the disposal of the operator are not adequate enough to provide compensation to victims.
Most liability regimes concerningangerous activities provide fadditional funding sources to
meet the claims of damagedaparticularly to meet the sts of response and restoration
measures that are essential to contain the damage and to restore value to affected natural

resources and public amenities.

(36) Additional sources of funding could beated out of different accounts. One account
could be out of public funds, asrpaf national budget. In othevords, the State could take a

share in the allocation of loss created by the damage, as it happened in the case of the nuclear
energy operations. Another account couldlm®mmon pool of fund created by contributions
either from operators of the same categorglarigerous activities or from entities for whose

direct benefit the dangerouslmsizardous activity is carried out. This is the case with
management of risks associateith transport of oil by seaBut in the case of hazardous

activities which are very special supplementarydfsimay have to be developed through some
form of taxation on consumers of the productd s@rvices the industry generates and supports.
This may be particularly necessary if the poobpérators and directly interested consumers is

very thin and not connected by anyraoon economic or strategic interest.

(37) Paragraph deals with industry funding and provalthat in appropriate cases, these
measures should include the reguent for the establishment of industry funds at the national
level. The words “these measures” reflects the fact that the State has the option of achieving the
objective of setting up of industry wide fundimga variety of ways depending upon its

particular circumstances.

(38) Paragraph provides that in the event the measures mentioned in the preceding
paragraphs are insufficient to provide adeqeat@pensation, the State of origin should also
ensure that additional financial resources are nagdéable. While it does not directly require
the State of origin to set up government futtdguarantee prompt and adequate compensation,
it provides that the State of origin should engheg sufficient financiatesources are available

in case of damage arising from a hazardous dperattuated within its territory or in areas

under its jurisdiction.
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(39) Paragraphs 3, 4 and 5 are framed asetjo&s to encourage States to adopt best

practices. The freedom of States to chooseoptien or the other in accordance with its

particular circumstances and conditions is the central theme of the present draft principle. This
would however require vigilance on the part af 8tate of origin to continuously review its
domestic law to ensure that its regulatiores kept up to date with the development of

technology and industry practis at home and elsewhere.

Principle5
Response measur es

Upon the occurrence of an incident inkiah a hazardous activity which results
or is likely to resulin transboundary damage:

(@ the State of origin shall promptly natiéll States affected or likely to be
affected of the incident and the pdrsieffects of the transboundary damage;

(b) the State of origin, with the appropgeanvolvement othe operator, shall
ensure that appropriate response measueetaken and should, for this purpose, rely
upon the best available scigic data and technology;

(© the State of origin, as appropriasbpuld also consult with and seek the
cooperation of all States affied or likely to be affected to mitigate the effects of
transboundary damage and if possible eliminate them;

(d) the States affected or likely to b#fected by the transboundary damage
shall take all feasible measures to mitigatd & possible to eliminate the effects of such
damage;

@) the States concerned should, whegppropriate, seek the assistance of
competent international organizations and o8tates on mutually acceptable terms and
conditions.

Commentary

(1) Draft principle 5 deals with the situaii arising after the occurrence of transboundary
damage both from legal and practical perspecti¥essoon as an incident involving a hazardous
activity results or is likely to result in traboundary damage, with or without simultaneous
damage within the territory of the State of arighe State of origin is called upon to do several
things. First, it is expected to obtain from tperator the full facts available about the incident,
and most importantly of the dgers the damage posed to plopulation, their property, and to

the environment in the immediate neighbourho8écond, it is expected to ensure that
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appropriate measures are taken within the maadsontingency preparedness at its disposal to
mitigate the effects of adaage and if possible to eliminateeth. Such response measures should
include not only clean-up and restoration measwrtgn the jurisdiction of the State of origin

but also extend to contain the geographicafjeaof the damage to prevent it from becoming
transboundary damage, if it had already not becomee Third, the State of origin is duty-bound

to inform all States affected or likely to be affected. The notification must contain all necessary
information about the nature damage, its likely effects on @®ns, property and environment

and the possible precautions that need to be taken to protect them from its ill-effects or to contai

or mitigate or eliminate the damage altogether.

(2) Paragraph (ayhich deals with prompt notification is an obligation of due diligence
imposed upon the State of oridffi. The notification obligation has be performed as soon as it

is practicable. It shall contain all relevant information that is available to the State of Origin. In
some instances it may not be immediately possible for the State of origin to ascertain the full set
of relevant facts and to gathaformation about the nature damage and remedial action that

can and should be taken.

(3) Paragraph (Irequires the State to take appiafe response measures and provides
that it should rely upon the best available meangegithology. The State of origin is expected
to perform the obligation of due diligence battthe stage of authiaation of hazardous
activities™ and in monitoring the activities in progress after authorization and extending into
the phase when damage might actually materiahzspite of best efforts to prevent the same.

The International Court of Justice in tBase concerning the Gabcikovo-Nagymoros Project

“3 pPhoebe N. Okowa, “Procedural Obligations in International Environmental Agreements”, BYBIL vol. 67 (1996),
pp.275-336, at p. 330 where it is observed that the existence in general international law of the duty to warn States
at risk in emergency situations has received the “endorsement of the International CouConfutihannel case

and in theNicaragua case”. It is a duty that is the subject of the 1986 IAEA Convention on Early Notification of a
Nuclear Accident, which “confirms the established position at customary law”, see p. 332.

444 Closely associated with the duty of prior authorizaisotihe duty to conduct an environmental impact statement
(EIA). See Xue Hanginfransboundary Damage ... op. cit., at p. 166. Phoebe Okowa notes at least five types of
ancillary duties associated with the obligation to conduct EIA. One of them is that the nature of the activity as well
as its likely consequences must be clearly articulatddcammunicated to the States likely to be affected.

However, she notes that with the exception of a few conventions, it is widely provided that the State proposing the
activity is the sole determinant of the likelihood or seriousness of adverse impact. None of the treaties under
consideration permit third States to propose additional or different assessments if they are dissatisfied with those pu
forward by the State of origin. See Phoebe N. Okdbid,, at pp. 282-285, p. 285 and on the content of Eiidl,,

fn. 25, p. 282, p. 286.
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noted the need for continuous monitoring afdralous activities as rdsof “awareness of the
vulnerability of the environment and the recognitibat environmental risks have to be assessed

on a continuous basié®

(4) Further, the State concerned should evesidgilant and ready to prevent the damage as
far as possible and when damage indeed oc¢ourstigate the effects of damage with the best
available technolog$™® The role of the State envisaged unidher present draft principle is thus
complementary to the role assigned to it urdiaft articles 16 and 17 die draft articles on
prevention, which deal with requirements ofrfergency preparedness” and “notification of

emergency™"

(5) The present draft principle however shiblbé distinguished and goes beyond those
provisions. States should develop, by wayesfponse measures, necessary contingency
preparedness and employ the best means at their disposal once the emergency arises, consistent
with the contemporary knowledge of risks @adhnical, technologicalnd financial means

available to manage them. It deals with teedhto take necessarygpense action within the

State of origin after the occurrence of andleeit resulting in damage, but if possible before it
acquires the character of transboundary damhaygthis process, the States concerned should

seek if necessary assistance from competenmhatienal organizations and other States as

provided in sub-paragraph (e).

(6) The requirement in paragraph (b) isedity connected to the application of the

precautionary approaéff As with the application of the precautionary approach in any

45 Judgment].C.J. Reports 1997, p. 7, para. 112.

46 |bid., at para. 140. The Court stated that it “is mindfat th the field of environmental protection vigilance and
prevention are required on account of the often irreviersitaracter of damage to the environment and of the
limitations inherent in the very mechanism of reparation of this type of damage.”

“7 For the text and commentaries of articles 16 and 17 of the draft articles on prevent@fficidRecords of the
General Assembly, Fifty-third Session, Supplement No. 10 (A/56/10), pp. 370-436, at 429-433. For the view that the
treaty obligations to maintain contingency plans and respond to pollution emergencies must be seen as part of
State’s duty of due diligence in controlling sources of known environmental harm, Birnie andl Bieytetional

Law ..., op. cit.,, p. 137. The authors also note at p. 136 that “it is legitimate to vie@ottie Channel case as
authority for customary obligation to give warning of known environmental hazards”.

48 0On the requirement of best available technology, grdivolfrum noted that it is closely associated with the
precautionary principle, see Rudiger Wolfrum “Internatidfravironmental Law: Purposes, Principles and Means
of Ensuring Compliance”, in Fred L. Morrison and Rudiger Wolfrumternational, Regional and National

Environmental Law (The Hague: Kluwer Law International, 2003), p. 15. It is also suggested the term “available”
means that “States are responsible for applying those tegitel advances that have already been marketed, as
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particular field, this allows some flexibility and is expected to be performed keeping in view all
social and economicosts and benefif§® Indeed the principle that States should ensure that
activities within their jurisdictn and control do not give rise transboundary harm cannot be
overemphasized. The importance of responseractice an accident or incident has occurred
triggering significant damageould not equally beverstated. In fact, such measures are
necessary to contain the damégen spreading, and should b&ea immediately. This is done

in most cases even without losing any time agentifying the responsible person or the cause
or fault that triggered the evenRaragraph (b) assigns to that8tof origin the responsibility of
determining how such measures should bentakel by whom, which includes the appropriate
involvement of the operator. The State wouldehthe option of securing a reimbursement of

costs of reasonable response measures.

(7) It is common for the authorities of the State to swing immediately into action and
evacuate affected people places of safety and provide imanete emergency medical and other
relief. It is for this reason that the principle recognizes the important role that the State plays anc
should play in taking necessary measure®asn as the emergency arises, given its role in

securing at all times the public wekaand protecting the public interest.

(8) Any measure that the State takes spoading to the emergency created by the

hazardous activity does not and should not howpuethe role of the operator in any secondary

or residuary role. The operator has a primary responsibility to maintain emergency preparednes
and operationalize any such measures as soam iasident occurs. The operator could and

should give the State all the assistance it needstharge its responsibilise Particularly, the
operator is in the best position to indicate theidleof the accident, itsature, the time of its
occurrence and its exact location and the possible measures that parties likely to be affected

could take to minimize the consequences of the daffiageccordingly, the possibility of an

opposed to every new development in pollution control”, see Peter-Tobias Stoll, “Transboundary Pollution”, in
Fred L. Morrison and Rudiger Wolfrum, pp. 169-200, p. 182.

49 Guidelines on Precautionary Principle in the context of biodiversity conservation and natural resource
management, prepared under a joint initiative of Fauna and Flora International, IUCN-the World Conservation
Union, Environmental Policy and Law, vol. 35/6 (2005), pp. 274-275, at p. 275.

“0 States are required to notify such details in caseid®ar incidents. See article 2 of the IAEA Notification
Convention. They must also give the States likely to be affected through the IAEA other necessary information to
minimize the radiological consequences. SaRdsciples... op. cit., pp. 845-846.

169

PURL: http://www.legal-tools.org/doc/dfb5{2/



operator, including a transnatial corporation, being first t@act, is not intended to be
precluded. In case the operator is unableke the necessary response action, the State of
origin shall make arrangements to take such aétiomn this process it can seek necessary and

available help from other Statesammpetent international organizations.

(9) Paragraph (grovides that the State of origin, in @&n interest and even as a matter of
duty borne out of “elementary considerations of humariyghould consult the States affected
or likely to be affected to determine thesbpossible response action to prevent or mitigate
transboundary damad®. Consultations are usually triggenapon request. It is considered that
the qualification, “as appropriate”, would bdfstiently flexible to accommodate necessary
consultation among concerned States and togentieem in all possiblmodes of cooperation,
depending upon the circumstances of each case reHuiness of Statesdooperate may not be
uniform; it depends on their location; the degrewlich they feel obliged to cooperate, as well

as upon their preparedness and capacity.

(10) Paragraph (d)n the other hand requires States affeotdikely to be affected to extend
to the State of origin their full cooperation. é@motified, the States affected also are under a

duty to take all appropriate and reasonable nmeasto mitigate the damage to which they are

L Under articles 5 and 6 of the EU Directive 2004/35/CEpatent authorities, to be designated under article 13,
may require the operator to take necessary preventive or restoration measures or take such measures themselves, if
the operator does not take them or cannot be found.

%2 SeeCorfu Channel case |.C.J. Reports 1949, p. 4, at p. 22. For reference to the particular concept as part of
“obligations ... based ... on certain general and well-reaaghprinciples”, as distinguished from the traditional
sources of international law enumerated in article 38 of the Statute of the International Court of Justice,
Bruno Simma, “From Bilateralism to Community Interest in International L&eCyeil des Cours, ... vol. 250
(1994-VI), pp. 291-292.

433 On the duty of States to notify and consult with each other with a view to take appropriate actions to mitigate
damage, and for citation of relevant legal instruments including Principle 18 of the Rio Declaration, 1992 Industrial
Accidents transboundary accidents, 1992 BiodiveiGianvention and the 2000 Biosafety Protocol and the treaties

in the field of nuclear accidents and the IAEA 1986 Early Notification Convention, see Bendgles ... op. cit.,

pp. 841-847.
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exposed™ These States should take such resporessunes as are within their power in areas
under their jurisdiction or control to help preven mitigate such transboundary damage. They
may also seek such assistance as is availabtetiie competent international organizations and
other States as envisaged in paragraph (egh &uesponse action is essential not only in the
public interest but also to enable the approp@aitdorities and courts to treat the subsequent
claims for compensation and reimbursemerdasits incurred for respomsneasures taken as

reasonablé>®

(11) Paragraph (e} self-explanatoryrad is modelled on article 28 of the Convention on the

Law of the Non-Navigational Uses of Intermatal Watercourses, 1997. It is expected that
arrangements for assistance between States or competent international organizations and the
States concerned would be on the basis dtially agreed terms and conditions. Such
arrangements may be conditioned by the priorities of assistance of the receiving State; the
constitutional provisions and mandates of the competent international organizations; financial
and other arrangements concerning local hospitality or immunities and privileges. Any such
arrangements should not be based on purely @nial terms and be consistent with the
elementary considerations of humanity and the importance of rendering humanitarian assistance

to the victims in distress.

% |In theGabcikovo-Nagymoros Project case, in defense of the variant C it implemented on the river Danube
appropriating nearly 80 to 90 per cent water of the river Danube, in the face of Hungary’s refusal to abide by the
terms of the Treaty concluded between Czechoslovakia and Hungary, 1977, Slovakia argued that “It is a general
principle of international law that a party injured by the non-performance of another contract party must seek to
mitigate the damage he has sustained.” The Court referring to this principle noted that “it would follow from such a
principle that an injured State which has failed to take necessary measures to limit the damage sustained would not
be entitled to claim compensation for that damage which could have been avoided”. The Court observed that
“(W)hile this principle might thus provide a basis for the calculation of damages, it could not, on the other hand,
justify an otherwise wrongful act.” It is a different matter that the Court found the implementation of variant C as a
wrongful act and hence did not go further to examine the principle of the duty of the affected States to mitigate the
effects of damage to which they are exposed. See Juddr@ehtReports 1997, p. 7, para. 80. The very

willingness of the Court to consider any failure in thigarel as an important factor in the computation of damages

to which those States would eventually be entitled amounts to an important recognition under general international
law of the duty imposed on States affected by transbowitdam to mitigate the damage to the best extent they

can.

> |In general, on the criterion of reasonableness in computing costs admissible for recovery, see Peter Wetterstein
“A Proprietory or Possessory Interest . op. cit., pp. 47-50.
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Principle 6
International and domestic remedies

1. States shall provide their domestic gidi and administrative bodies with the
necessary jurisdiction and competence emslire that these bodies have prompt,
adequate and effective remedies availabkbe event of transboundary damage caused
by hazardous activities located within thenritery or otherwise under their jurisdiction
or control.

2. Victims of transboundary damage shouldeéhaccess to remedigsthe State of
origin that are no less prompt, adequate and effective than those available to victims that
suffer damage, from the same incident, within the territory of that State.

3. Paragraphs 1 and 2 are without prejutticiie right of the victims to seek
remedies other than those dable in the State of origin.

4. States may provide for recourse to indiomal claims settlement procedures that
are expeditious and involve minimal expenses.

5. States should guarantee appropriatessto information relevant for the
pursuance of remedies, incladiclaims for compensation.

Commentary

(1) Draft principle 6 indicates some btbaeasures necessary to operationalize and
implement the objective set forth in draft prineigl. In one sense, draft principles 4 and 6
together encompass the substantive and procedural measures reflected in the expectation that the
State of origin and other States concemwedld provide minimum stadards without which it
would be difficult or impossible to implementtihequirement to provideffective remedies,
including the opportunity to seek payment admpt and adequate compensation to victims of
transboundary damad®. The substantive minimum requirements such as channelling of
liability, designating liability vithout proof of fault, specifying minimum conditions, limitations
or exceptions for such liability, establishing arramgnts for financial guarantees or securities to
cover liability are addressed withthe framework of draft principle 4. On the other hand,

draft principle 6 deals with the procedunaihimum standards. They include equal or

non-discriminatory access to justice, availabitifyeffective legal renaies, and recognition and

4% Rene Lefeber perceptively noted that the purpose of minimum standards, in the context of developing a legal
regime addressing transboundary damage, is to facwii@tens obtaining prompt (timely) adequate (quantitatively)
and effective (qualitative) compensation. It has procedural and substantive sides. ReneTrafebeundary
Environmental ... op. cit., pp. 234-236.
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enforcement of foreign judicial and arbitral d@ons. It also addresses the need to provide
recourse to international procedures for claim settlements that are expeditious and less costly.

(2) Paragraphs 1, 2 andd@&us on domestic procedures and the development and

confirmation of the principlef equal or non-discriminatpraccess. The 1974 Stockholm
Convention on the Protection of the Envireamhbetween Denmark, Finland, Norway, and
Sweden is one of the most advanced formatefnational cooperation available among States
recognizing the right to equal access to fiestiThis was possible of course because the
environmental standards are lalygthe same among the Nordiountries. Article 3 of the
Convention provides equabtt of access to persons who haeen or may be affected by an
environmental harmful activity ianother State. The right efual access to courts or
administrative agencies of that State is provided “to the same extent and on the same terms as &
legal entity of the State in which the activitybising carried on”. The transboundary applicant is
allowed to raise questions concerning the permissibility of the activity, appeal against the
decisions of the Court or the administrativenauity and seek measures necessary to prevent
damage. Similarly the transboundary victim cbséek compensation for damage caused on
terms no less favourable than the terms underwdoenpensation is available in the State of

origin.®’

(3) The principle of equal access goes beybedequirement that States meet a minimum
standard of effectivenesstine availability of remediefor transboundary claimants by
providing for access to information, and helpapgpropriate cooperatidretween the relevant

courts and national authorities across national boundaries. This principle is also reflected in

" For comment on the Convention see Stephen C. McCaFragte Remedies for Transfrontier Environmental
Disturbances (IUCN and Natural Resources, Morges, Switzerland, 1975), pp. 85-87. The main contribution of the
Convention is the creation of a Special Administrativedgy to supervise the transbounday nuisances in each State
party for more intensive intergovernmental consultation and cooperation. The Agency is given standing before the
courts and administrative bodies of other contracting States. The Convention does not however apply to pending
causes. It does not have an express provision for waiver of State immunity. It is also silent on the question of the
proper applicable law for the determination of liability and calculation of indemnities, though it is assumed that the
proper law for the purposes will be the law of the place where the injury is sustained. In contrast the OECD
recommended to its members a more gradual implementation of flexible bilateral or multilateral accords

on measures for the facilitation at the procedural level of transnational pollution abatement litigation.

See Philip McNamardahe Availability of Civil Remedies ... op. cit., pp. 146-147.
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Principle 10 of the Rio Declaration and in Prpiei 23 of the World Charter for Nature. It is
also increasingly recognized in national constitutional law regarding protection of the

environment®

(4) Paragraph %ets forth the obligation to providemestic judicial and administrative
bodies with the necessary jurisdiction and competea be able to entertain claims concerning
transboundary harm, as well as the effectivenesiseafemedies that are made available. It
stresses the importance of removing hurdles in order to ensure participation in administrative
hearings and judicial proceedings. Onaettlansboundary damage occurs, transboundary
victims should be providegqual access to administive or quasi-judiciaand/or judicial bodies
charged with jurisdiction to deal with clairfe compensation. As already described in the
commentary to draft principle 4, this may bé&sfaed by providing access to domestic courts

in accordance with due process or by riegion with victims orStates concerned.

(5) Paragraph 2mphasizes the importance of ndiseriminatory principle in the

determination of @ims concerninggazardous activiti€§® The principle of non-discrimination
provides that the State of origin should enswrédess prompt, adequadad effective remedies

to victims of transboundary damage than thoseareavailable to victimwithin its territory

for similar damage. This principle could thusdaen to be referring to both procedural and
substantive requirements. In terms of its procadaspects it means that the State of origin
should grant access to justice to the residentseohffected State on the same basis as it does for
its own nationals or residents. This is anegspvhich is gaining increasing acceptance in State

practice’®

% K.W. Cuperus and A.E. Boyldrticles on Private Law Remedies for Transboundary Damage in International
Watercourses, International Law Association, Report of the 67th Conference, Helsinki (1986) at p. 407.

“ 1t may be recalled that article 16 of the draft articles on prevention provides for a similar obligation for States in
respect of the phase of prevention during which they are required to manage the risk with all due diligence. A
similar provision covering the phase where injury actuadigurred, despite all best efforts to prevent damage, can

be found in article 32 of the 1997 Convention on the Law of the Non-Navigational Uses of International
Watercourses.

40 see Alexandre Kiss and Dinah Sheltaternational Environmental Law (Ardsley, NY: Transnational
Publishers, 2004), pp. 201-203; Birnie and Bolhggrnational Law ..., op. cit., pp. 269-270. According to the
procedural aspect of non-discrimination some requiremerkggfrocedural laws of the State of origin should be
removed; among them are, as Cuperus and Boyle note, “the secwitst®from foreign plaintiffs, thdenial of
legal aid and the denial of jurisdiction over actions involving foreign land”, K.W. Cuperus and A.E. Btigkes
on Private Law Remedies ..., op. cit., pp. 406-407.
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(6) The substantive aspect of the principle the other hand, raises more difficult issues
concerning its precise content and lacks similar conséfs@n the face of it, as long as

the same substantive level of remedies ardadla to the nationals as are provided to the
transboundary victims, the requiremi® of the principle appear tmve been met. However,

the problem arises if nationals themselves are not provided with the minimum substantive
standards, in which case the principle waubd guarantee any such minimum standards to
foreign victims involved in the transboundary damagenumber of States are in the process of

developing the minimum substantive standardgaasof their national law and procedures.

(7) Paragraph Brovides a without prejudice clause.stiould be noted that paragraphs 1

and 2 do not alleviate problerasncerning choice of law ohoice of forum, which, given the
diversity and lack of any consensus among States, may be a significant obstacle to the delivery
of prompt, adequate and effective judigiecourse and remedies to victifffsparticularly if

they are poor and not assisted by expert coungbeE field. States could move the matters

forward by promoting harmonization of lawad by agreement to extend such access and

remedies.

(8) It may be noted that with respect toe of forum that instead of the law of the

it
e63

domicile™ of the operator, the claimant may seetorgse to a forum, which he or she deems

“! Birnie and Boyle note that insofar as it is possibleetdew State practice on such a disparate topic as equal
access, it is not easy to point to any clear picibrd,, pp. 271-274. On the limitations of the non-discrimination
rule,ibid., pp. 274-275. Also see Xue Handlinansboundary ..., op. cit., pp. 106-107. Also see Alexander Kiss

and Dinah Sheltorinternational Environmental, ibid., pp. 201-203. Birnie and Boylmternational Law, op. cit.,

pp. 269-270, P.M. Dupuy, “La contribution du principe de non discrimination a I'élaboration du droit international
de I'environnement”Revue Québécoise de Droit International, vol. 7 (1991-1992), p. 135. For the view that the
principle of non-discrimination has become a principle of general international law, see Henri Smets, “Le Principe
de Non-discrimination En Matiere de Protection de I'Environnem&eatiie Européenne de Droit de

I"Environnement, 1/2000, at p. 3.

42 K W. Cuperus and Alan E. BoylArticles on Private Law Remedies for ..., op. cit., pp. 403-411, p. 406.
See LefeberTransboundary Environmental Interference ... op. cit., pp. 264-266 on the divergence of State practice
in matters of deciding on the choice of forum and applicable law.

3 This is based on the principlactor sequitur forumrei”, a principle that promotes the policy that the defendant

is best able to defend himself or itself in the courts of taee$h which he or it is domiciled. This is justified on the
ground that the force of a judgment is directed against the defendant. However, while the domicile of the natural
person is left to be determined by the law of each State, the case of the nationality of the legal persons or the
corporations is not ssettled. The Brussels Convention and the parallel Lugano Convention on Jurisdiction and the
Enforcement of Judgements in Civil and Commercial Matters, Lugandep@&mber 1988 “leave tldetermination

of domicile to the law that is determined by the law of conflict of laws as administered by the courts of the State
where the claim is filed,” see C. van Bar, “Environmental Damage in Private InternationaRésud| des

Cours..., vol. 268 (1997), 295-411, at p. 336.
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most appropriate to pursue the claim. This may be the forum of the State where an

act or omission causing injury topkace or where the damage ar8¥elt has been asserted
that the provision of such a choice is considéodoe based on “a tremibw firmly established

in both Conventions on internationatigdiction and in national system®®. Under the 1968
Brussels Convention on Jurisdiction and the Ezsgment of Judgments @ivil and Commercial
Matters remedies may be made available onlyenuhsdiction of a party where: (a) the act or
omission causing injury took place; (b) the dgmavas suffered; (c) the operator has his
domicile or her habitual residence; or (d) the apmrhas his or her principal place of business.
Article 19 of the 1993 Lugano Coenmtion, article 17 of the BasBlrotocol, and article 13 of
Kiev Protocol provide for similar choice of forum.

(9) In the matter of choice of law, State praetis not uniform: diffenst jurisdictions have
adopted either the law that is most favourablnéovictim or the law of the place which has the

most significant relationship with the event and the paftfes.

(10) Paragraph Highlights a different aspect in tpeocess of ensuring the existence of
remedies for victims of transboundary harmis ihtended to bring more specificity to the

nature of the procedures that may be invole#etr than domestic procedures. It refers to
“international claims settlemeptocedures”. Several pratges could be envisaged. For
example, States could in thase of transboundary damage negotiate and agree on the quantum
of compensation payable or even make payment ex §tatiehese may include mixed claims

44 See the International Law Association, Second Report (by Christophe Bernasconi and Gerrit Betlem) on
Transnational Enforcement of Environmental Law, International Law Association, Berlin Conference (2004),
Report of the Seventy-First Conference, Berlin, 2004, pp. 896-938, p. 900. A defence against this ground of
jurisdiction is however admissible if it can be established that damage in the State, not being the State of origin,
is not foreseeable.

5 |bid., p. 899.

% The “most favourable law principle” is adopted in several jurisdictions in Europe, Venezuela, and Tunisia.
However, United States law appears to favour the lathheoplace which has the “most significant relationship”
with the event and the partiébid., pp. 911-915.

%7 In the case of damage caused to the fishermen, nationals of Japan due to nuclear tests conducted by the
United States of America in 1954 near the Marshall Islands, the latter paid to Japan US$ 2 million. Department of
State Bulletin, Washington DC, vol. 32, No. 812,Jahuary 1955, pp. 90-91. For similar payment of C$ 3 million

by way of compensation by the USSR to Canada following the crash of CosmosJ@bdiany 1978. ILM vol18,

1979, p. 907. Sands notes that though several European States paid compensation to their nationals for damage
suffered due to the Chernobyl nuclear accident, they didttempt to make formal claims for compensation, even
while they reserved their right to do so, Philippe SaRdsgiples, op. cit., pp. 886-889. The State may agree to

payex gratia directly to the victims, e.g. the United States Goweent agreed to pay to Iranian victims of shooting

the Iranian Airbus 655 by the USS Vincennes. States may also conclude treaties setting up international claims
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commissions, negotiations for lump sum paymegtts, The international component does not
preclude possibilities whereby a State of origin may make a contribution to the State affected to
disburse compensation through @io@al claims procedure established by the affected State.
Such negotiations need not, unless otherdesered, bar negotiations between the State of

origin and the private injured gees and such parties and thegom responsible for the activity
causing significant damage. A lump sum compemsaould be agreed either as a result of a

trial or an out of court settleme#ff. Victims could immediately be given reasonable
compensation on a provisional basis, pendigjgion on the admissibility of claim and the

award of compensation. National courtsjmicommissions or joint claims commissions
established for this purpose could examine the claims and settle the final payments of

compensatiofi*®

(11) The United Nations Compensation Commis¥foand the Iran-United States Claims
Tribunal™ may offer themselves as useful modetssome of the procedures envisaged under

paragraph 4.

(12) The Commission is aware of the practical difficulties, such as expenses and the time-lags
involved, in pursuing claims in a transnationahiext or on an international plane. There is

justification in the criticism, applicable to some cases but not all, that civil law remedies

commission to settle compensation claims as between private parties. See [edebeoundary Environmental
Interference, op. cit., p. 238, fn. 21. Mention may also be made of the draft articles 21 and 22 adopted by the
working group of the Commission in 1996. Draft article 21 recommended that the State of origin and the affected
States should negotiate at the request of either party oratine and extent of compensation and other relief. Draft
article 22 referred to several factors that States may wisbrtsider for arriving at the most equitable quantum of
compensation. For the report of the Working Group of the Commission, @ffal Records of the

General Assembly, Fifty-first Session Supplement No. 10 (A/51/10), pp. 320-327.

“% |n connection with the Bhopal Gas Leak Disaster@heernment of India attempted to consolidate the claims

of the victims. It sought to seek compensation by approaching the United States court first but the action failed on
grounds of forum non-conveniens. The matter was then litigated before the Supreme Court of India. The Bhopal
Gas Leak Disaster (Processing of Claims) Act, 1985 provide the basis for the consolidation of claims. The Supreme
Court of India in theJnion Carbide Corporation v. Union of India and others, All India Reports 1990 SC 273 gave

an order settling the quantum of compensation to be paid in lump sum. It provided for the Union Carbide to pay a
lump sum of $470 million to the Union of India in full semtient of all claims, rights and liabilities related to and

arising out of the Bhopal Gas Disaster. The original claim of the Indian Government was over $1 billion.

9 For the April 2002 award of $324, 949,311 to people of Enewatak in respect of damages to the land arising out
of nuclear programmes carried out by the United States between 1946-1958, see ILM vol. 39 (2000), p. 1214.

4% On the procedure adopted by the United Nations Claims Commission, see Mojtaba Kazazi, “Environmental
Damage in the Practice of the United Nations Compensation Commission”, in Michael Bowman and Alan Boyle,
Environmental Damage ... op. cit., pp. 111-13.

4> The rules of procedure of the Iran-United St&ksms Tribunal are available at www.iusct.org.
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requiring victims to pursue their claims in foreign national judicial and other forums may be

“very complex, costly and ultimately devoid of guarantee of sucé&srhe reference to

procedures that are expeditious and involvingimah expenses is intended to respond to this
aspect of the matter and reflect the desire not to overburden the victim with an excessively
lengthy procedure which may act as a disincentiMeere have been several incidents of damage

in recent years involving settlemeof claims for compensatid® Some of them are settled out

of court. Others have been settled by recourse to civil liability regimes. The conclusion from the
experience of different cases is that both States and concerned entities representing the

victims must get involved to setttdaims out of court or the eims must be given equal or

non-discriminatory right of aess to civil law remedig¥?

42 See LefebefTransboundary Environmental Interference ... op. cit., footnote 104, p. 259.

473 (i) In Ixtoc | blowout in June 1979 in the Bay of Campeche off the coast of Mexico, pp. 239-240 (oil rig was

owned by a United States company, controlled by a d4exState-owned company, and operated by a privately

owned Mexican drilling company involving US$ 12.5 milliolean-up costs and an estimated US$ 400 million loss

by the fishing and tourism industry; settled out of court between the United States Government and the United States
company without going into questions of formal liability. Paid US$ 2 million to the United States Government, and
US$ 2.14 million towards losses suffered by fishermen, tourist resorts, and others affected by the oil spill) ILM

vol. 22 (1983) p. 580; (ii) the Cherry Point Oil Spill, pp. 249 (Canada and Atlantic Richfield Oil Refinery, a

corporation of the United States of America settled claims out of court, in respect of an oil spill caused by a Liberian
tanker while unloading oil at Cherry Point, State of Washington, in the United States waters causing oil pollution

to the Canadian beaches in the west coast) Canadiahotéeof International Law, vol. X1 (1973) p. 333; the

Sandoz case, Lefebdmansboundary Environmental Interference ... op.cit., pp. 251-252 (The water used to

extinguish fire that broke out at the Sandoz Chemical Corporation on 1 November 1986 polluted the River Rhine,
caused significant harm downstream in France, Germany, and the Netherlands. Economic harm had to be
compensated. This involved clean-up costs and other response measures including monitoring and restoration costs.
Pure economic loss was also involved as a result of loss caused to the fishing freshwater industry. The settlement of
claims was at private level. More than 1,000 claims were settled in the amount of 36 million German marks. Most

of the compensation was paid to States but some pnpaaties also received compensation); Bhopal Gas case, in
Lefeber, pp. 253-254 (claim was settled out of court between the Union Carbide Corporation, the United States of
America and the Government of India for US$ 470 milliwhijle the initial claim for compensation was more than

that); TheMines de Potasse d’ Alsace, in Lefeber, pp. 254-258 (A French company polluted the River Rhine with
chlorides through discharge of waste salts. Such discharge was considered a normal operation. But the high salinity
of the river was a matter of concern downstream to potable water companies, industry, and market gardeners which
traditionally used the water for their commerce. Governments concerned, Switzerland, France, Germany, and the
Netherlands negotiated an agreement to reduce the chloride pollution in 1976 at Bonn which came into force only in
1985 but it did not last. Another Protocol was concludei®®il. Still the problem of high salinity continued. As

the Government of the Netherlands was not willing to bring a claim against the Government of France, some victims
launched a private litigation in the courts of the Nd#mets in 1974. The litigation continued until 1988 when the

case was settled out of court just before the Supreme Court of the Netherlands ruled in favour of the plaintiffs.

The settlement was to the tune of US$ 2 million in favour of the cooperatives of the market gardeners. Claims of
potable water industry did not succeed in the court of France on the ground that there was no sufficient causal link
between the discharge of waste salts anathesion damage for which the water industry sought the damage).

See also Secretariat Survey of Liapiliegimes, A/ICN.4/543, paras. 399-433.

4" Lefeber Transboundary Environmental Interference, ... ibid., p. 260.
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(13) Paragraph &ddresses access to information. Tisn important matter without which

the principle of equal access envisaged ingraghs 1, 2 and 3 for victims of transboundary
damage cannot be realized exjiedsly or without much expensd?aragraph 5 may equally be
applicable in respect of inteational procedures contemplatedoaragraph 4. States should
collect and maintain the information as part of performance of their duties of due diligence and
make it available to those that are interested in seeking the inforfatiBfements of

information include: the precise nature of risle fiandards of safetyqeired, financial base of

the activity, provisions concerning insurance oaficial guarantees the operator is required to
maintain, applicable laws and regulations and institutions designated to deal with complaints
including complaints about non-compliance viitle required safety standards and redress of

grievances.

(14) Access to information is an evolving priplei. Even in countries with some advanced
forms of governance and modern elementdwhinistrative law, development of the concept
and making it, in all its varied dimensions, a legally enforceable right is taking’fingich a

right of access is contaidén several instruments’

4" For example, Section 4 of the Right to Informatict, 2005 of India obligates all public authorities

to collect and maintain if possible in computerifexn all records duly catalogued and indexed in a

manner and the form which facilitates the right to information under the Act. For the text of Act 22 of 2005,
see http://indiacode.nic.in/fullactl.asp?tinm=200522.

4’ The Scandinavian countries, the countries in the European Union and the United States have progressed along
the route to make the right of access to information but there is still a lot that needs to be achieved even in the
context of those countries, and even more so in other jurisdictions, see S. Coliver, P. Hoffman, J. Fitzpatrick and
S. Bowen (eds.$ecrecy and Liberty: National Security, Freedom of Expression and Access to Information (The

Hague: Kluwer Academic Publishers, 1999); U. Obergizens’ Right to Know: The Improbable Adoption of

a European Freedom of Information ACgmbridge Yearbook of European Legal Sudies, vol. 2 (2000), p. 303.

“Right to know” laws have been enacted in at least 25 Or8tates States and in Canada. For information on these
and other initiatives and analysis of the right of acceB¥domation, see Peter H. Sand, “Information Disclosure as

an Instrument of Environmental Governancggitschrift fur aus éndisches 6ffentlisches Recht und Volkerrecht,

vol. 63 (2003), pp. 487-502. On the availability of the right to information in the context of access to environmental
justice in New Zealand, see Justice Peter Salmon, “Access to Environmental justice”, N.Z.J. Environmental Law,
vol. 2 (1998), pp. 1-23, pp. 9-11. The World Bank is also implementing procedures to promote public disclosure of
operational information concerning the projects it supports worldwide. See I.F.I. Shiteisorid Bank

Inspection Panel (1994).

4" See: the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in
Environmental Matters, 1998, which is in force since 30 October 2001, the OSPAR Convention for the Protection of
the Marine Environment of the North-East Atlantic (article 9), 1993 Lugano Convention on Environmental Liability
(articles 15 and 16), the 1995 UN/ECE Sofia Guidelineaamess to information and public participation in
environmental decision-making (articles 4 and 5); the EU Council/Parliament Directive 2003/4/EC of

28 January 2003. See also Secretariat Surveyability Regimes, document A/CN.4/543, paras. 287-336.
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(15) The reference to “appropriate” access ingah 5 is intended to indicate that in certain
circumstances access to information or disclostireformation may be denied. It is, however,
important that even in such circumstances inftram is readily made available concerning the
applicable exceptions, the grounds for refusal¢c@dares for review, and the charges applicable,
if any. Where feasible, such information sltbbe accessible free of charge or with minimal

expenses.

(16) Also implicated in the present draftmmiples is the question of recognition and
enforcement of foreign judgments and arbignatards. Such recognition and enforcement would

be essential to ensure the effects of decisiam$ared in jurisdictions in which the defendant did

not have enough assets for victims to recover compensation in other jurisdictions where such
assets are available. Most States subject the recognition and enforcement of foreign judgments
and arbitral awards to specific conditions prisaat in their law or enforce them in accordance

with their international treaty obligations. @ally, fraud, no faitrial, public policy,

irreconcilability with the earlier decisions colld pleaded as groundsdeny recognition and
enforcement of foreign judgments and addiawards. Other conditions may apply or

possibilities exist’®

Principle 7
Development of specific international regimes

1. Where, in respect of pantilar categories of hazdwus activities, specific global,
regional or bilateral agreements wouldyde effective arrangements concerning
compensation, response measures and iritenahand domestic remedies, all efforts
should be made to conclude such specific agreements.

2. Such agreements should, as appropiiatkjde arrangements for industry and/or
State funds to provide supplementary cemgation in the event that the financial
resources of the operator, including finanseturity measures, are insufficient to cover
the damage suffered as a result of an incident. Any such funds may be designed to
supplement or replace national industry based funds.

4" For example, the US District Court which dismissedittdian claims for compensation in the Bhopal case, on
grounds of forum non-convenience, and referred the plaittiffsurts in India, stipulatl that judgments rendered
in India could be enforced in the United States, Lefelransboundary Environmental Interference ..., op. cit.,

pp. 267-268.
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Commentary

(1) Draft principle 7 corresponds to the sképrovisions contained in draft principle 4,

except that they are intended to operate atnatenal level. It builds upon principle 22 of the
Stockholm Declaration and Principle 13tbé Rio Declaration. Paragrapledcourages States

to conclude specific global, regional or bilaeagreements where such approaches would
provide the most effective arrangements in areas which the present principles are concerned

about: (a) compensation; (b) responsasures; and (c) redress and remedies.

(2) Paragraph 2ncourages States, as appropriateydinide in such arrangements various
financial security schemes whether through ingustnds or State funds iorder to make sure

that there is supplementary fundifor victims of transboundary damage. It points to the need
for States to enter into specific arrangements and tailor them to the particular circumstances of
individual hazardous &wities. It also recognizes that tleeire several variables in the regime
concerning liability for transboundary damage #ua&t best left to thdiscretion of individual

States or their national laws or practice to &abe choose, given their own particular needs,
political realities and stages e€onomic development. Arrangements concluded on a regional
basis with respect to specific category of mdaas activities are likely to be more fruitful and
durable in protecting the interest of their citizens, the environment and natural resources on

which they are dependent.

(3) It may also be recalled that from the very inception of the topic, the Commission
proceeded on the assumption that its primary aim was “to promote the construction of regimes
to regulate without recourse to prohibitione ttonduct of any particait activity which is

perceived to entail actual or potential dangera sfibstantial nature aimol have transnational

effects”*”®

Principle 8

I mplementation

1. Each State should adopt the necessargl&ive, regulatory and administrative
measures to implement the present draft principles.

4" Yearbook ... 1980, vol. Il (Part One) p. 247, Preliminary Report, doc. A/CN.4/334, p. 250, para. 9.
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2. The present draft principles and the noees adopted to implement them shall be
applied without any discrimination suchthat based on nainality, domicile or
residence.

3. States should cooperate with each othenfdement the present draft principles.
Commentary

(1) Paragraph testates what is implied in the other draft principles; namely that each State
should adopt legislative, regulatory and admiatste measures for thmplementation of these
draft principles. It intends to highlightersignificance of national implementation through
domestic legislation of internathal standards or obligations agd to by States parties to

international arrangements and agreements.

(2) Paragraph 2mphasizes that these draft princiges any implementing provisions shall
be applied without any discrimation on any grounds prohibitéy international law. The
emphasis on “any” is intended to denote thatudimination on any such ground is not valid.
The references to nationality, domicile or residence are only illustrative. For example,
discrimination on the basis adee, gender, religion or beligould obviously be precluded as

well.

(3) Paragraph & a general hortatory clause, whiovides that States should cooperate

with each other to implement the present draft principles. It is modelled on article 8 of the

Kiev Protocol. The importance of implematibn mechanisms cannot be overemphasized.

From the perspective of general and conventioriatnational law it operaseat the international
plane essentially as between States and that it requires to be implemented at the national level
through specific domestic constitutional and other legislative techniques. It is important that
States enact suitable domestic legislation to implement these principles, lest victims of

transboundary damage be Mefthout adequate recourse.
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