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CHAPTER I: INTRODUCTION

1.1 Overview of the Case'

1. Nyiramasuhuko, Ntahobali, Nsabimana, Nteziryayo, Kanyabashi and Ndayambaje are
alleged to have held positions of authority in the préfecture of Butare, during 1994, and to
have helped both to formulate and implement a Government plan to massacre the Tutsi
population and moderate Hutus in Butare.”> Each Accused is charged with individual
responsibility for conspiracy to commit genocide, genocide (or alternatively, complicity in
genocide), direct and public incitement to commit genocide, several crimes against humanity
and serious violations of Article 3 common to the Geneva Conventions and of Additional
Protocol II. Each is also alleged to have had superior responsibility with respect to some of the
counts. All six Accused have pled not guilty to the charges against them.

2. Butare préfecture is located in the southern part of Rwanda; it borders Burundi.’ Butare
was considered to be the intellectual capital of Rwanda.* Many nationally renowned institutes,
such as educational institutions and military facilities, were situated in Ngoma, a commune of
Butare.” Butare’s population also had the highest percentage of Tutsis in the country and Jean-
Baptiste Habyalimana, the Butare préfet, was Rwanda’s only Tutsi préfet until he was replaced
by Nsabimana, a Hutu préfet, around 19 April 1994.°

3. The Prosecution alleges that the six Accused contributed to the magnitude of the
massacres in Butare by forming an alliance that used state powers to ensure the destruction of
Tutsis in the préfecture.” Unlike the rest of Rwanda, the genocide in Butare did not start
immediately after the death of President Habyarimana on 6 April 1994. By mid-April 1994,
there were some killings in a couple of the 20 communes in Butare, but the violence was not at
the same level as in the rest of the country.® The Prosecution theory is that the genocide in
Butare started two weeks later than in the rest of the country, after careful planning’ and after
the removal of Préfet Habyalimana.'®

4. The Defence disputes the Prosecution’s theory on various grounds. Defence Counsel
have generally challenged the credibility of Prosecution evidence, claiming misuse of expert
evidence and citing purported contradictions, omissions and lies in witnesses’ testimonies. The
Defence has complained of multiple alleged defects in the Indictments. Nyiramasuhuko,
Ntahobali and Ndayambaje have raised alibis in relation to certain allegations. Several

! This Judgement is rendered pursuant to Rule 88 (C) of the Rules. An oral summary was pronounced on 24 June
2011. The written version, consisting of two volumes, was filed on 14 July 2011 after the completion of the
editorial process. A partially dissenting opinion is being filed separately.

? Paras. 4.2-4.6 and 5.1 of each of the Indictments (not in support of counts).

3 Prosecution Exhibit 1 (Map of Butare).

*T. 19 September 2007 pp. 64-65 (Reyntjens).

> T. 20 September 2007 p. 9 (Reyntjens).

6 T. 8 June 2004 pp. 33-34 (Des Forges); T. 28 June 2004 pp. 64, 75 (Guichaoua); T. 20 September 2007 p. 25
(Reyntjens).

7 Prosecution Closing Brief, p. 1, para. 2.

¥ Prosecution Closing Argument, T. 20 April 1994 p. 18.

? Prosecution Closing Brief, p. 2, para. 6.

19T, 8 June 2004 p. 34 (Des Forges).
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Accused holding official positions, in particular Nsabimana and Kanyabashi, have alleged that
the authorities were not in control of their administration and staff, not in a position to stop the
massacres, and not able to resign their positions. Nyiramasuhuko and Ntahobali alleged that
the context of RPF attacks in Rwanda since 1 October 1990 explains the problems faced in
1994."" Ntahobali has raised identification issues.'?

1.2 The Tribunal and Its Jurisdiction

5. The Tribunal was established by the United Nations Security Council on 8§ November
1994." The Security Council acted pursuant to Chapter VII of the United Nations Charter after
requesting and considering reports by the Special Rapporteur for Rwanda of the United
Nations Commission on Human Rights'* and the United Nations Secretary-General."”

6. The Tribunal is governed by the Statute, which is annexed to United Nations Security
Council Resolution 955, and by the Rules, adopted by the judges of the Tribunal pursuant to
Article 14 of the Statute.

7. Pursuant to the Statute, the Tribunal has authority to prosecute persons responsible for
serious violations of international humanitarian law committed in the territory of Rwanda and
Rwandan citizens responsible for such violations committed in the territory of neighbouring
states.'® The Tribunal’s temporal jurisdiction extends to a period beginning on 1 January 1994
and ending on 31 December 1994." The Tribunal has subject matter jurisdiction over the
crimes of genocide, crimes against humanity, and serious violations of Article 3 common to
the Geneva Conventions and of Additional Protocol IL.'® The Tribunal has personal jurisdiction
over natural persons and concurrent jurisdiction with the national courts of all States."’

1.3 The Accused
1.3.1 Pauline Nyiramasuhuko

8. Nyiramasuhuko was born in April 1946 in Rugara cellule, Ndora secteur, Ndora
commune, Butare préfecture.”® During the events of 1994, Nyiramasuhuko served as Minister
of Family and Women’s Development under the Interim Government headed by Jean
Kambanda.?! At that time, she resided in Kigali and regularly returned to Butare.”

' Nyiramasuhuko Closing Brief, para. 509; Ntahobali Closing Brief, Appendix 2, para. 5.

"2 Ntahobali Closing Brief, paras. 96-190.

13 Security Council Resolution 955.

'* Report on the Situation of Human Rights in Rwanda, 13 October 1994.

!> Report of the Secretary-General on the Establishment of the Commission of Experts, 26 July 1994; Report of
the Secretary-General on the Situation in Rwanda, 3 August 1994.

' Article 1 of the Statute.

17 Articles 1, 7 of the Statute.

'8 Articles 2-4 of the Statute.

19 Articles 5, 8 of the Statute.

22T, 10 October 2005 p. 5; T. 31 August 2005 p. 3 (Nyiramasuhuko).

*! Nyiramasuhuko Closing Brief, para. 508. The Chamber notes that Nyiramasuhuko also refers to the ministry as
the “Ministry of Family and Women Affairs™: see T. 1 September 2005 p. 37 (Nyiramasuhuko).

2 T. 12 October 2005 p. 60 (Nyiramasuhuko).
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Nyiramasuhuko had been a Government minister since the creation of the first “power sharing
government” on 16 April 1992.%

9. Upon completion of her studies in 1964, Nyiramasuhuko worked in a social welfare
centre in Cyangugu préfecture for three months.** Subsequently, she trained for four months in
Israel, in the field of community development and adult literacy.”® Upon her return, she
continued working as a trainer in Gitarama préfecture.’® From Gitarama, she was transferred to
Kibungo, where she was involved in the same training in 1966 and early 1967.>" She became
inspector of social development centres and operated from her office at the Ministry of Social
Affairs in Kigali until 1968.%*

10. After her marriage in 1968, Nyiramasuhuko left Kigali to live in Butare with her
husband, Maurice Ntahobali. She was transferred to the Social Development Centre of Butare
préfecture, located in Ngoma commune, where she worked as a trainer.”’ She gave birth to
Shalom Ntahobali in 1970 while she was in Israel to take part in a seminar for African women
leaders.*® Around 1972, she taught the wives of soldiers.”’ She worked in social welfare until
1973.3* In 1974, she was transferred to the Ministry of Health’s personnel department and
worked there until 1976, when she returned to Butare to follow her husband who had been
appointed Deputy Director of the IPN.”* She continued to work with the Ministry of Health,
but in the Butare health region, until her husband was transferred to Kigali upon his
appointment as a Minister in March 1981.** Nyiramasuhuko and her children joined him at the
end of that year.>

1. In 1982 or 1983, Nyiramasuhuko resumed her studies, enrolling in a training course on
public accounts.”® In November 1985, she obtained a diploma in social welfare, enabling her to
enrol in university.®” In 1986, she began her studies in law at the Butare campus of the
National University of Rwanda, having moved to Butare from Kigali.*® She obtained her
baccalauréat in law after two years. Nyiramasuhuko submitted an application for a scholarship
to continue the “second cycle” but it was denied.”” She held a position in the Ministry of
Interior in Butare from late 1990 or early 1991 until April 1992, where she was in charge of
the secretariat of the MRND préfecture committee.”” On 16 April 1992, she was appointed

 Nyiramasuhuko Closing Brief, para. 508.

2 T.31 August 2005 pp. 16-17 (Nyiramasuhuko).
T, 31 August 2005 pp. 17-19 (Nyiramasuhuko).
27,31 August 2005 p. 19 (Nyiramasuhuko).

7T, 31 August 2005 pp. 20-26 (Nyiramasuhuko).

2 T.31 August 2005 pp. 20-26 (Nyiramasuhuko).
*T.31 August 2005 pp. 30-31 (Nyiramasuhuko).
0T, 31 August 2005 p. 32 (Nyiramasuhuko).

31T, 31 August 2005 p. 31 (Nyiramasuhuko).

32T, 31 August 2005 p. 19 (Nyiramasuhuko).

33T, 31 August 2005 pp. 33-35, 38 (Nyiramasuhuko).
3T, 31 August 2005 p. 39 (Nyiramasuhuko).

T, 31 August 2005 p. 45 (Nyiramasuhuko).

3T, 31 August 2005 pp. 46, 49 (Nyiramasuhuko).
7T, 31 August 2005 pp. 52, 59 (Nyiramasuhuko).

¥ T. 1 September 2005 p. 10 (Nyiramasuhuko).

T, 1 September 2005 p. 12 (Nyiramasuhuko).

T 1 September 2005 pp. 16-17, 20 (Nyiramasuhuko).
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Minister of Family and Women’s Development in the first multi-party government of Prime
Minister Nsengiyaremye on 16 April 1992.*' When she was appointed minister, she was
elected as a MRND National Committee member.** She represented Butare préfecture.®’

12. Nyiramasuhuko left Rwanda on 18 July 1994.*

13. The Prosecution submitted an initial Indictment against both Nyiramasuhuko and
Ntahobali on 26 May 1997.* The Indictment was confirmed on 29 May 1997.%

14. On 18 July 1997, Nyiramasuhuko was arrested in Kenya and was transferred to Arusha,
Tanzania.*’ At her initial appearance on 3 September 1997, Nyiramasuhuko pled not guilty to
all five counts against her.*®

15. On 12 August 1999, after subsequent amendments which added counts to the
Indictment, Nyiramasuhuko pled not guilty to all 11 charges against her, namely genocide
(Counts 1 through 4), crimes against humanity (Counts 5 through 9), and serious violations of
Artif9le 3 common to the Geneva Conventions and of Additional Protocol II (Counts 10 and
11).

16.  On 5 October 1999, Trial Chamber II ordered that the cases of Nyiramasuhuko and
Ntahobali, Nsabimana and Nteziryayo, Kanyabashi and Ndayambaje be tried together.>

17. On 1 November 2000, Trial Chamber II ordered the Prosecution to amend the
Indictment following the Chamber’s Decision on a preliminary motion.”’ On 1 March 2001,
the Prosecution filed the Amended Indictment.’> Nyiramasuhuko did not make a further
appearance because the Nyiramasuhuko and Ntahobali Indictment of 1 March 2001 did not
contain additional counts, compared to the 12 August 1999 Indictment.

*I'T. 1 September 2005 pp. 34, 36-37 (Nyiramasuhuko); Nyiramasuhuko Closing Brief, para. 803.

2 T. 6 September 2005 p. 58 (Nyiramasuhuko).

# T. 6 September 2005 p. 60 (Nyiramasuhuko).

# Nyiramasuhuko Closing Brief, para. 56. The Chamber notes the Closing Brief erroneously states 18 April 1994
in both the French and English versions.

¥ Prosecutor v. Nyiramasuhuko & Ntahobali, Case No. ICTR-97-21-1, Indictment, 26 May 1997 (The initial
Indictment contained seven counts, the first five against both Nyiramasuhuko and Ntahobali and the last two
against Ntahobali only).

* Nyiramasuhuko & Ntahobali, Decision to Confirm the Indictment (TC), 29 May 1997.

7 See, e.g., Fourth Annual Report of the ICTR, 7 September 1999, Annex p. 1.

* T. 8 June 2000 p. 23 (Prosecution Oral Motion); T. 3 September 1997 pp. 32-35 (Pre-Joinder Transcript: see
Case No. ICTR-97-21-T).

Y7112 August 1999 pp. 24-28 (Pre-Joinder Transcript: see Case No. ICTR-97-21).

0 Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Joinder of Trials (TC), 5 October 1999.

U Nyiramasuhuko & Ntahobali, Decision on Arséne Shalom Ntahobali’s Preliminary Motion Objecting to
Defects in the Form and Substance of the Indictment (TC), 1 November 2000; Nyiramasuhuko & Ntahobali,
Decision on Nyiramasuhuko’s Preliminary Motion Based on Defects in the Form and the Substance of the
Indictment (TC), 1 November 2000.

>2 Nyiramasuhuko et al., Decision on Prosecutor’s Motion for Extension of Time Within Which to Comply With
Court Order to File an Indictment (TC), 2 March 2001.
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1.3.2 Arséne Shalom Ntahobali

18.  As indicated above, Ntahobali is the son of Nyiramasuhuko and Maurice Ntahobali. He
was born in 1970 in Israel.”> On 6 April 1994, Ntahobali was both a student and part-time
manager of Hotel Thuliro.>*

19.  Ntahobali attended primary school first in Butare at the Groupe Scolaire complex and
then in Kigali.”> At the secondary school level, Ntahobali studied at Groupe Scolaire in Kigali
for four years, at Saint-André College in Nyarugenge commune of Kigali for one year, and at
ESAPAG in Gitwe, Muramba commune, for two years.”® He started his higher education at
Rwanda National University during the 1992-1993 academic year.’’ He registered in the
Faculty of Applied Sciences for the 1993-1994 academic year.”®

20. In 1993, Ntahobali assisted with the final building work of Hotel Thuliro.”® Hotel
Thuliro was located in Mamba cellule, Butare-ville secteur, Ngoma commune, Butare
préfecture.”® Ntahobali stayed with his parents in their Buye secteur house until he married and
moved first to a house in Cyarwa secteur and then to Hotel Thuliro.”'

21. Ntahobali got married in early 1993.° During the events of 1994, Ntahobali had a
young baby and his wife was pregnant.63 Ntahobali, his wife and their child left Butare on 3
July 1994 and left Rwanda on 18 July 1994. He stayed for a few days in what was then Zaire
before moving to Nairobi. In early 1995, Ntahobali returned to Zaire.**

22. The Prosecution submitted an initial Indictment against both Nyiramasuhuko and
Ntahobali on 26 May 1997.%° The Indictment was confirmed on 29 May 1997.%

23. On 24 July 1997, Ntahobali was arrested in Kenya and transferred to Arusha.®” At his
initial appearance on 17 October 1997, Ntahobali pled not guilty to all seven counts against
him.

24, On 12 August 1999, after subsequent amendments added counts to the Indictment,
Ntahobali pled not guilty to all 10 counts against him, namely genocide (Counts 1 through 3),

3T, 31 August 2005 p. 32; T. 1 June 2006 p. 30 (Nyiramasuhuko).

> Ntahobali Closing Brief, Appendix 1, para. 1.

> T. 6 April 2006 p. 25 (Ntahobali).

6T, 6 April 2006 pp. 27-29 (Ntahobali).

7T, 6 April 2006 pp. 63-64 (Ntahobali).

¥ T. 12 April 2006 p. 6 (Ntahobali).

T, 6 April 2006 pp. 64-65 (Ntahobali).

0T, 10 April 2006 p. 79 (Ntahobali).

6! Ntahobali Closing Brief, Appendix 3, para. 68.

627, 6 April 2006 pp. 64-65 (Ntahobali).

637,26 April 2006 p. 16 (Ntahobali).

4T, 27 April 2006 p. 3 (Ntahobali).

5 Prosecutor v. Nyiramasuhuko & Ntahobali, Case No. ICTR-97-21-1, Indictment, 26 May 1997 (The initial
Indictment contained seven counts, the first five against both Nyiramasuhuko and Ntahobali and the last two
against Ntahobali only).

5 Nyiramasuhuko & Ntahobali, Decision to Confirm the Indictment (TC), 29 May 1997.

%7 See, e.g., Fourth Annual Report of the ICTR, 7 September 1999, Annex p. 3.

8 T. 17 October 1997 pp. 37-44.
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crimes against humanity (Counts 5 through 9), and serious violations of Article 3 common to
the Geneva Conventions and of Additional Protocol II (Counts 10 and 11).%

25.  On 5 October 1999, Trial Chamber II ordered that the cases of Nyiramasuhuko and
Ntahobali, Nsabimana and Nteziryayo, Kanyabashi and Ndayambaje be tried together.”

26. On 1 November 2000, Trial Chamber II ordered the Prosecution to amend the
Indictment following the Chamber’s Decision on a preliminary motion with respect to defects
of substance and form in the Indictment.”' The Prosecution filed the amended Nyiramasuhuko
and Ntahobali Indictment on 1 March 2001.”* Ntahobali did not make a further appearance
because the Nyiramasuhuko and Ntahobali Indictment did not contain additional counts,
compared to the 12 August 1999 Indictment.

1.3.3 Sylvain Nsabimana

27.  Nsabimana was born on 29 July 1951 in Mbazi commune, Butare préfecture.”

28. Nsabimana attended the Groupe Scolaire primary school before spending the first three
years of his secondary education at Marist Brothers School and the following four in the
Agricultural Section in Butare. He later attended an agricultural academy in the Soviet Union
where he specialised in agronomical studies, starting in September 1974. Nsabimana obtained
his maitrise degree in agronomy in the Soviet Union in June 1981.7

29. In October 1981, Nsabimana was recruited by the National University of Rwanda as an
assistant lecturer at the Faculty of Agronomy. At the end of 1984, he left Rwanda to pursue
doctoral studies in Canada; he did not finish and returned to Rwanda in late 1986.” Upon his
return to Rwanda, Nsabimana worked as a maize biologist with the Birunga Place Project,
managed by the Scientific Institute of Agronomic Research. In 1987, from January until
around September, Nsabimana specialised in maize biology at an international institute in
Mexico.”® In November or December 1988, Nsabimana resigned from the project and went to
Denmark to study seed pathology at an institute affiliated with the Royal Veterinary and
Agricultural University in Copenhagen. He returned to Rwanda in August or September 1989
with a further diploma.”” At the end of 1989, Nsabimana was in charge of the second phase of
the DGB project, an agricultural development scheme for Butare with an office in Gishamvu.”®
Towards the end of 1990, Nsabimana was in charge of the development of Busoro sous-

% T. 12 August 1999 pp. 24-28, 41-44.

™ Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Joinder of Trials (TC), 5 October 1999

" Nyiramasuhuko & Ntahobali, Decision on Arséne Shalom Ntahobali’s Preliminary Motion Objecting to
Defects in the Form and Substance of the Indictment (TC), 1 November 2000; Nyiramasuhuko & Ntahobali,
Decision on Nyiramasuhuko’s Preliminary Motion Based on Defects in the Form and the Substance of the
Indictment (TC), 1 November 2000.

2 Nyiramasuhuko et al., Decision on Prosecutor’s Motion for Extension of Time Within Which to Comply with
Court Order to File an Indictment (TC), 2 March 2001.

3 T. 11 September 2006 p. 20 (Nsabimana). The Indictments allege that Nsabimana was born on 29 July 1953.
T, 11 September 2006 pp. 27-28 (Nsabimana).

7T, 11 September 2006 p. 29 (Nsabimana).

76T, 11 September 2006 p. 30 (Nsabimana).

7T, 11 September 2006 pp. 30-31 (Nsabimana).

T, 11 September 2006 p. 31 (Nsabimana).
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préfecture.”” From April 1993 until April 1994, he was employed as a director of the Coffee
Pilot Project in Kigali.*

30.  Nsabimana was a PSD Party member from the time of the party’s creation. He headed
the Mbazi section of the PSD in Butare préfecture. Following his relocation to Kigali,
Nsabimana became head of the PSD in Kigali-rural préfecture.”

31. Nsabimana served as préfet of Butare from 19 April until 17 June 1994, when he was
replaced by Nteziryayo.** As préfet, Nsabimana permitted a BBC crew to video-tape scenes of
the 1994 events depicting refugees at the préfecture office.*

32. On 18 July 1997, Nsabimana was arrested in Kenya and transferred to Arusha,*
pursuant to an order for transfer and provisional detention.*

33. On 16 October 1997, the initial joint Indictment against both Nsabimana and
Nteziryayo was confirmed and an order was issued for Nsabimana’s continued detention.*®

34. During his initial appearance on 24 October 1997, Nsabimana entered pleas of not
guilty to all five counts against him.*’

35.  After subsequent amendments to the Indictment, Nsabimana made a further appearance
on the basis of the 12 August 1999 Indictment, which included additional counts against him.
At this appearance on 13 August 1999, Nsabimana pled not guilty to each of the nine counts
against him, namely genocide (Counts 1 through 4), crimes against humanity (Counts 5
through 8), and serious violations of Article 3, common to the Geneva Conventions and of
Additional Protocol II (Count 9).**

36.  On 5 October 1999, Trial Chamber II ordered that the cases of Nyiramasuhuko and
Ntahobali, Nsabimana and Nteziryayo, Kanyabashi and Ndayambaje be tried together.*

7T, 11 September 2006 p. 32 (Nsabimana).

80T, 11 September 2006 pp. 33-34 (Nsabimana).

#! Nsabimana Closing Brief, para. 1937.

%2 Paras. 4.1-4.3 of the Nsabimana and Nteziryayo Indictment (not in support of counts); Nsabimana Closing
Brief, para. 6; T. 18 September 2006 p. 22; T. 20 September 2006 p. 71 (Nsabimana).

8T, 10 October 2006 p. 33 (Nsabimana).

¥ See, e.g., Fourth Annual Report of the ICTR, 7 September 1999, Annex p. 3.

8 Nsabimana, Order for Transfer and Provisional Detention (in Accordance with Rule 40 bis of the Rules) (TC),
16 July 1997; Nsabimana, Decision on the Extension of the Provisional Detention for a Maximum Period of
Thirty Days (in Accordance with Rule 40 bis (F) of the Rules of Procedure and Evidence) (TC), 14 August 1997;
Nsabimana, Extension of the Provisional Detention for a Maximum Period of Thirty Days (in Accordance with
Rule 40 bis (G) of the Rules of Procedure and Evidence) (TC), 16 September 1997; Nsabimana, Warrant of
Arrest and Order for Continued Detention (TC), 16 October 1997.

% Nsabimana, Warrant of Arrest and Order for Continued Detention (TC), 16 October 1997; Nteziryayo, Warrant
of Arrest and Order for Surrender (TC), 16 October 1997.

¥7T. 24 October 1997 pp. 24-28 (Pre-Joinder Transcript: see Case No. ICTR-97-29).

% T. 13 August 1999 pp. 23-29 (French) (Pre-Joinder Transcript: see Case No. [CTR-97-29).

¥ Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Joinder of Trials (TC), 5 October 1999.
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1.3.4 Alphonse Nteziryayo

37.  Nteziryayo was born on 26 August 1947 in Akagashuma cellule, Nyagahuru secteur,
Kibayi commune, Butare préfecture.”® He married Consolée Uwamahoro®' in early 1990 and
has four children.”” Nteziryayo is a soldier by training.”

38.  Nteziryayo attended primary school from May 1953 until 1959 in Mugombwa Parish in
Muganza commune, and secondary school from 1961 until 1965 at Ecole des Moniteurs in
Save in Butare préfecture.”* In 1960, he attended preparatory school in Bujumbura, Burundi,
for one year. From 1965 until 1966, he taught at a school in Save in Shyanda commune, Butare
préfecture.”” From November 1966 to July 1970, he studied human sciences before teaching at
the Collége Inférieur in Cyangugu préfecture.”®

39. In August 1971, Nteziryayo enrolled at the Ecole des Officiers, the military officers’
school in Kigali, where he trained for two years. Nteziryayo graduated on 1 July 1973; on the
same day, he was appointed as a non-commissioned officer and became head of the platoon of
the Military Police Company.”’

40. From July until November 1974, Nteziryayo undertook commando training in
Belgium, where he was trained as a sports and physical education officer and where he
attended para-commando training.”® In 1974, Nteziryayo also trained at the Ecole Supérieure
Militaire (“ESM™).”” In 1975, Nteziryayo undertook military police officer training and from
June 1975 to December 1980 he was seconded to the gendarmerie.'” Between September
1975 and July 1976, he was trained at the gendarmerie school in Melun, France,'®' where he
attended courses on the maintenance and establishment of public order, the gendarmerie as an
auxiliary force to the Department of Prosecutions, road safety, criminal law, and the Criminal
Investigations Department in the judiciary.'®

41.  When he assumed the rank of Captain in 1979, Nteziryayo also became a Criminal
Investigations Officer.'”® At the gendarmerie in Rwanda, he worked with the Law and Order
Service, the Road Safety Service, the Crime Control Service, the Main Card Index Service, the
Order Maintenance Section, and within various detachments in Kigali.'™ From the end of May
1977 until the end of 1980, he was Chief of the Fichier Central (the central filing office) of the

% T. 14 May 2007 p. 9 (Nteziryayo).

' 'T. 14 May 2007 p. 10 (Nteziryayo).

2 T. 14 May 2007 p. 12 (Nteziryayo).

% T. 14 May 2007 pp. 20-21; T. 19 June 2007 p. 70; T. 20 June 2007 p. 46 (Nteziryayo).
*T. 14 May 2007 p. 12 (Nteziryayo).

% T. 14 May 2007 p. 13 (Nteziryayo).

% T. 14 May 2007 p. 13 (Nteziryayo); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 128.
7T. 14 May 2007 pp. 14-16 (Nteziryayo).

% T. 14 May 2007 p. 16 (Nteziryayo).

% T. 3 July 2007 p. 41 (Nteziryayo).

1T, 14 May 2007 p. 16 (Nteziryayo).

VT, 14 May 2007 p. 16; T. 3 July 2007 pp. 44-45 (Nteziryayo).

19273 July 2007 pp. 44-45 (Nteziryayo).

19T .13 June 2007 pp. 32-33 (Nteziryayo).

1% T, 14 May 2007 p. 23; T. 20 June 2007 p. 43 (Nteziryayo).
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Investigation Department, which gathered and recorded information on offences committed by
anyone at the national level.'®

42. In December 1980, he was appointed Commander of the Military Police, a position he
held until July 1984,'% having succeeded Colonel Théoneste Bagosora.'”” Nteziryayo was the
head of the specialised cell of the MRND, as Commander of the Military Police Unit.'®

43. Between September 1984 and December 1985, Nteziryayo underwent training at the
Ecole de Guerre, a military academy in Paris.'” From January 1986 until April 1987,
Nteziryayo was appointed head of Training and Operations of a defence battalion at Kanombe
in Kigali préfecture.''® Between April 1987 and July 1989, Nteziryayo was Commander of the
Mutara Company, stationed in the north-east of the country; from July 1989 until 26 October
1990, he was Commander of the Huye battalion, in Kibungo préfecture.'"!

44. Nteziryayo was involved in the counter-attack between 6 and 18 October 1990, leading
the Huye battalion in Kibungo against the RPF.''> On 18 October 1990, the Rwandan Armed
Forces were defeated by the RPF in Mutara, Byumba préfecture.'

45. On 26 October 1990, Nteziryayo was appointed Commander of the Butare Company at
Ngoma Camp."'* From April to September 1991, he was Company Commander of the Kibuye
Company. In September 1991, he was appointed to the Ministry of Interior and Communal
Development, where he was the Director of Communal Police matters until 17 June 1994,
when he was appointed préfet of Butare.'"

46. On 20 June 1994, Nteziryayo received the official telegram appointing him préfet of
Butare.''® On 3 July 1994, Nteziryayo left Butare town and headed south.'"’

47. From 1984 until June 1994, Nteziryayo was a member of the National Olympics
Committee of Rwanda and from 1992 until June 1994, he was President of the Athletics
Federation of Rwanda and accompanied athletes to African and European countries for
international competitions.' 18

195720 June 2007 pp. 43-45; T. 3 July 2007 pp. 46-47 (Nteziryayo).

19 T 14 May 2007 pp. 23-24 (Nteziryayo).

97T, 14 May 2007 p. 26 (Nteziryayo); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 128; T. 20
June 2007 p. 45 (Nteziryayo).

1% T, 9 July 2007 p. 67 (Nteziryayo).

T, 14 May 2007 pp. 16, 24 (Nteziryayo).

10T, 14 May 2007 pp. 16-17 (Nteziryayo).

T, 14 May 2007 p. 17 (Nteziryayo).

12T 14 May 2007 p. 27 (Nteziryayo).

3T, 14 May 2007 p. 29; T. 4 July 2007 pp. 13, 15 (Nteziryayo).

14T, 14 May 2007 p. 30; T. 20 June 2007 p. 46 (Nteziryayo).

5T, 14 May 2007 pp. 19, 42 (Nteziryayo).

18T 7 June 2007 pp. 22-23, 25, 29 (Nteziryayo); T. 17 October 2006 p. 8 (Nsabimana); T. 20 November 2006 p.
16 (Nsabimana) (French).

"7 T, 27 June 2007 pp. 56-57 (Nteziryayo).

"8 T, 14 May 2007 p. 23; T. 15 May 2007 p. 4; T. 26 June 2007 pp. 16-17 (Nteziryayo).
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48. On 16 October 1997, the initial joint Indictment against both Nsabimana and
Nteziryayo was confirmed and a warrant of arrest was issued against Nteziryayo, addressed to
the Government of Burkina Faso.'"”

49. Nteziryayo was arrested in Burkina Faso on 24 April 1998 and transferred to Arusha on
21 May 1998."%°

50. During his initial appearance on 17 August 1998, Nteziryayo pled not guilty to all six
counts against him."!

51. After subsequent amendments, Nteziryayo made a further appearance on the basis of
the 12 August 1999 Indictment, which included additional counts against him. At his further
appearance on 13 August 1999, Nteziryayo pled not guilty to all nine counts against him,
namely genocide (Counts 1 through 4), crimes against humanity (Counts 5 through 8), and
serious violations of Article 3, Common to the Geneva Conventions and of Additional
Protocol II (Count 9).122

52. On 5 October 1999, Trial Chamber II ordered that the cases of Nyiramasuhuko and
Ntahobali, Nsabimana and Nteziryayo, Kanyabashi and Ndayambaje be tried together.'*’

1.3.5 Joseph Kanyabashi

53. Joseph Kanyabashi was born in 1937 in Mpare secteur, Huye commune, Butare
préfecture.’** Kanyabashi served as bourgmestre of Ngoma commune in Butare préfecture
from April 1974 until he left Rwanda in July 1994.'* Kanyabashi joined the PSD after the

advent of multi-party politics.'*® Kanyabashi’s wife, Bernadette Kamanzi, is Tutsi.'”’

54. As Kanyabashi elected not to testify, less information is available on his background.
He is the only Accused who did not testify.

55. Kanyabashi was arrested on 28 June 1995 in the Kingdom of Belgium.'*® The initial
Indictment against Kanyabashi was confirmed on 15 July 1996.'* Kanyabashi was transferred
to Arusha on 8 November 1996."*°

56. On 29 November 1996, Kanyabashi made his initial appearance. He refused to enter a
plea to any of the charges against him on the grounds that he lacked counsel of his choice. In

"% Nsabimana, Warrant of Arrest and Order for Continued Detention (TC), 16 October 1997; Nteziryayo, Warrant
of Arrest and Order for Surrender (TC), 16 October 1997.

120 See, e.g., Fourth Annual Report of the ICTR, 7 September 1999, Annex p. 2.

21T, 17 August 1998 pp. 16-21 (Pre-Joinder Transcript: see Case No. ICTR-97-29).

22713 August 1999 pp. 23-29 (Pre-Joinder Transcript: see Case No. ICTR-97-29).

123 Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Joinder of Trials (TC), 5 October 1999.
124729 November 1996 p. 6 (Pre-Joinder Transcript: see Case No. ICTR-96-15).

12 Paras. 4.1-4.3 of the Kanyabashi Indictment (not in support of counts).

126 Kanyabashi Closing Brief, para. 27 (according to Guichaoua, on 18 June 1991, the law on political parties was
published, authorising, the introduction of multiparty politics); T. 25 June 2004 p. 44 (Guichaoua).

127 Kanyabashi Closing Brief, para. 24.

1% See, e.g., Fourth Annual Report of the ICTR, 7 September 1999, Annex p. 3.

12 Kanyabashi, Decision Confirming the Indictment (TC), 15 July 1996.

130 See, e.g., Fourth Annual Report of the ICTR, 7 September 1999, Annex p. 3.
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default of any plea, the Trial Chamber entered pleas of not guilty to all five counts against
him."?'

57.  Kanyabashi made a further initial appearance on the basis of the 12 August 1999
Indictment, which included additional counts against him. On 12 August 1999, Kanyabashi
pled not guilty to all nine counts against him, namely genocide (Counts 1 through 4), crimes
against humanity (Counts 5 through 8), and serious violations of Article 3 common to the
Geneva Conventions and of Additional Protocol II (Count 9)."*?

58. On 31 May 2000, Trial Chamber II ordered further amendments to the Indictment, in
order to clarify certain portions of the Indictment."”> The Prosecution submitted Amended
Indictments on 29 June 2000 and 2 November 2000."** On 8 June 2001, Trial Chamber II
granted the Prosecution’s request to harmonise the French and English versions of the
Indictment."*® Pursuant to this Order, the Prosecution submitted the Kanyabashi Indictment on
11 June 2001. Kanyabashi did not make a further appearance because the Kanyabashi
Indictment did not introduce additional counts compared to the 12 August 1999 Indictment.

59.  On 5 October 1999, Trial Chamber II ordered that the cases of Nyiramasuhuko and
Ntahobali, Nsabimana and Nteziryayo, Kanyabashi and Ndayambaje be tried together.'*

1.3.6 Elie Ndayambaje

60.  Ndayambaje was born on 8 March 1958 in Musasti, Cyumba secteur, Muganza
commune, Butare préfecture.”’

61. Ndayambaje married Agnes Mukaneza on 27 June 1987 and they have three
children."”® Ndayambaje lived in Mugombwa secteur, Muganza commune, Butare
préfecture.”

62. Upon completion of his secondary school education at the Butare Groupe Scolaire,
Ndayambaje studied at the National University of Rwanda in Butare where, after three years of
studies, he obtained his baccalauréat degree in social and economic sciences and management

1T, 29 November 1996 pp. 21-26 (Pre-Joinder Transcript: see Case No. ICTR-96-15).

B2 T 12 August 1999 pp. 18-21 (Pre-Joinder Transcript: see Case No. ICTR-96-15).

133 Kanyabashi, Decision on Defence Preliminary Motion for Defects in the Form of the Indictment (TC), 31 May
2000.

134 prosecutor v. Kanyabashi, Case No. ICTR-96-15-I, Amended Indictment: as per the Decision of Trial
Chamber II of 12 August 1999 and 31 May 2000, 2 November 2000.

35 Kanyabashi, Decision on the Prosecutor’s Urgent Motion for Harmonization of the English and French
Version of the Amended Indictment (TC), 8 June 2001.

¢ Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Joinder of Trials (TC), 5 October 1999.

37T, 29 November 1996 p. 3 (Pre-Joinder Transcript: see Case No. ICTR-96-8) (contrary to the Ndayambaje
Indictment which alleges that Ndayambaje was born in Cyumba secteur, Kibayi commune, Butare préfecture);
Ndayambaje Closing Brief, para. 1.

18 T_20 October 2008 p. 31 (Ndayambaje).

39T, 20 October 2008 p. 27 (Ndayambaje).
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in 1981. He also studied in Belgium.'®

From then until 1992, he was employed in the
Rwandan public sector.'*!

63.  From 1981, Ndayambaje was employed as Chief Accountant at the Société Rwandaise
in Kigali, for approximately a year and half. On 10 January 1983, he was appointed
bourgmestre of Muganza commune, in Butare préfecture.'** He held this office until October
1992. Chrysologue Bimenyimana replaced him as bourgmestre of Muganza commune.'*

64. In 1992, Ndayambaje resumed his studies at the National University of Rwanda in
Butare.'** He attended a second cycle of university studies at the end of which he obtained in
1994 a first degree referred to as licence in Rwanda.'*

65. Ndayambaje was involved in certain projects, namely the APAME secondary school
and the Migina Peoples’ Bank.'*® He was also Chairman of the Management Committee of the
Kirarambogo Health Centre.'*’

66.  Ndayambaje owned a rice-husking centre at the commercial centre in Kibayi'*® and a
printing press located in Butare in partnership with his brother-in-law.'*
67. On 18 June 1994, Ndayambaje was reappointed bourgmestre of Muganza commune."™

On 7 July 1994, Ndayambaje left Muganza commune with his family and headed towards
Burundi.””' He and his family spent some time in Burundi and in Tanzania before moving to
Belgium.'>

68. On 21 June 1996, the initial Indictment against Ndayambaje was confirmed and a
warrant for his arrest was issued to the Kingdom of Belgium.'?

69.  Ndayambaje was arrested in Belgium on 28 June 1995. On 8 November 1996, he was
transferred to Arusha.'>*

70.  Ndayambaje made his initial appearance on 29 November 1996, when he entered plea
of not guilty to all five counts against him.'>

1407, 20 October 2008 pp. 8-9, 11 (Ndayambaje).

1T, 20 October 2008 p. 9 (Ndayambaje).

2720 October 2008 p. 10 (Ndayambaje).

3 T.20 October 2008 p. 40 (Ndayambaje).

144 T, 20 October 2008 p. 32 (Ndayambaje).

143 T, 20 October 2008 p. 9 (Ndayambaje).

167,20 October 2008 pp. 52-53 (Ndayambaje).

47T, 24 November 2008 p. 45 (Ndayambaje).

18720 October 2008 p. 61 (Ndayambaje).

149720 October 2008 p. 65 (Ndayambaje).

130T, 10 November 2008 p. 12 (Ndayambaje).

5T, 17 November 2008 p. 15 (Ndayambaje).

1527, 17 November 2008 pp. 17-18 (Ndayambaje).

'3 Ndayambaje, Decision on the Review of the Indictment (TC), 21 June 1996; Ndayambaje, Warrant of Arrest
and Order for Surrender (TC), 21 June 1996.

1% See, e.g., Fourth Annual Report of the ICTR, 7 September 1999, Annex p. 1.

133 T, 29 November 1996 pp. 27-28 (Pre-Joinder Transcript: see Case No. ICTR-96-8).
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71. Ndayambaje made a further appearance on the basis of the 11 August 1999 Indictment,
which added counts against him."*® At the appearance on 12 August 1999, Ndayambaje pled
not guilty to all nine counts against him, namely genocide (Counts 1 through 4), crimes against
humanity (Counts 5 through 8), and serious violations of Article 3 common to the Geneva
Conventions and of Additional Protocol II (Count 9)."’

72. On 5 October 1999, Trial Chamber II ordered that the cases of Nyiramasuhuko and
Ntahobali, Nsabimana and Nteziryayo, Kanyabashi and Ndayambaje be tried together.'®

1.4 Summary of the Procedural History

73. A complete procedural history is available as Annex A of this Judgement. For present
purposes, however, it is helpful to recount the following summary.

74. The Joint Trial commenced on 12 June 2001 before Trial Chamber II, composed of
Judge William H. Sekule, presiding, Judge Arlette Ramaroson and Judge Winston C. M.
Maqu‘cu.159

75.  After the non re-election of Judge Maqutu in May 2003,'* Judge Solomy B. Bossa was

appointed to Trial Chamber II on 20 October 2003.'®' The Trial Chamber, composed of Judge
Sekule and Judge Ramaroson, held that the interests of justice were best served by continuing
the trial with a substitute judge.'® The case resumed on 26 January 2004.

76. The Prosecution closed its case on 18 October 2004,'®* having called 59 witnesses
including expert witnesses.

77.  Nyiramasuhuko’s Defence case ran from 31 January 2005 until 24 November 2005;'**

26 witnesses were called, including the Accused.

3¢ T 10 August 1999 p. 2 (Pre-Joinder Transcript: see Case No. ICTR-96-8); Ndayambaje, Decision on the
Prosecutor’s Request for Leave to File an Amended Indictment (TC), 2 September 1999.

7T, 12 August 1999 pp. 17-20 (Pre-Joinder Transcript: see Case No. ICTR-96-8).

8 Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Joinder of Trials (TC), 5 October 1999.

139 At the 19 April 2001 Pre-Trial Conference, Judges William H. Sekule and Mehmet Giiney set the trial date for
14 May 2001. After the death of Judge Laity Kama, who was the Presiding Judge over the case, and the
nomination of Judge Giliney to the Appeals Chamber in May 2001, the start of trial was postponed until 12 June
2001. The Chamber was also seized of the case against Jean de Dieu Kamuhanda, which started on 17 April 2001
and rendered judgement on 22 January 2004, and of the case against Juvénal Kajelijeli, which re-started on 3 July
2001 and rendered judgement on 1 December 2003.

10" Judge Maqutu’s term of office expired on 24 May 2003. He was not re-elected and Security Council
Resolution 1482 extended his term of office for the purposes of concluding the Kamuhanda and Kajelijeli trials
but did not extend his term for the Nyiramasuhuko et al. trial. See Security Council Resolution 1482.

1! Nyiramasuhuko et al., Certification in the Matter of Proceedings Under Rule 15 bis (D) (TC), 5 December
2003.

12 Nyiramasuhuko et al., Decision in the Matter of Proceedings Under Rule 15 bis (D) (TC), 15 July 2003
(affirmed by the Appeals Chamber in its Decision in the Matter of Proceedings Under Rule 15 bis (D), 24
September 2003). See Nyiramasuhuko et al., Decision in the Matter of Proceedings under Rule 15 bis (D) (AC),
24 September 2003.

' The case was closed with the exception of one final witness, who completed giving testimony on 5 November
2004.

'%* The case was closed with the exception of one final witness, who was eventually withdrawn.
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78.  Ntahobali’s Defence case ran from 12 April 2005'° until 26 June 2006; 23 witnesses
were called, including the Accused.'®®

79. Nsabimana’s Defence case ran from 27 June 2006 until 28 November 2006; 11
witnesses were called, including the Accused.'®’

80.  Nteziryayo’s Defence case ran from 4 December 2006 until 9 July 2007; 23 witnesses
were called, including the Accused.'®®

81.  Kanyabashi’s Defence case ran from 10 July 2007 until 20 May 2008; 23 witnesses
were called. The Accused chose not to testify.'®

82. Ndayambaje’s Defence case ran from 20 May 2008 until 2 December 2008; 24
witnesses were called, including the Accused.

83. A total of 130 Defence witnesses were called, including expert witnesses.

84. The joint trial concluded on 2 December 2008 after 714 trial days. Each Party filed
their Closing Brief on 17 February 2009. Four Prosecution witnesses were recalled and gave
further testimony on 23, 24 and 25 February 2009.

85.  The closing arguments were heard from 20 April 2009 until 30 April 2009.

' The opening statement for the Ntahobali Defence was made on 12 April 2005, except for the hearing of
Edmond Babin in April 2005, a witness common to Nyiramasuhuko and Ntahobali, the Defence for Ntahobali
presented the bulk of its evidence from 28 November 2005 onwards.

"% The case was closed with the exception of one witness and some exhibits. The last witness finished giving
testimony on 28 April 2008.

"7 The case was closed with the exception of the submission of one exhibit.

"% The case was closed with the exception of one witness, who was later withdrawn.

1T, 10 March 2008 p. 5 (ICS).
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CHAPTER II: PRELIMINARY ISSUES

2.1 Introduction

86. In their Closing Briefs and arguments, the six Accused challenge various aspects of the
fairness of the proceedings. Below the Chamber will consider submissions concerning
paragraphs in the Indictments not in support of counts; defects in the Indictments, including
insufficient notice; curing; pleading requirements; the effect of cumulative defects in the
Indictments; the right to a fair trial free from undue delay; joinder; preliminary evidentiary
matters; the issue of witnesses under investigation; the involvement of the Chief of Chambers
in Deliberations; judicial notice; and the structure of the Judgement. First, however, the
Chamber will briefly recall its findings with respect to partial acquittal under Rule 98 bis of the
Rules as well as Prosecution concessions.

2.2 Partial Acquittal Under Rule 98 bis

87. On 16 December 2004, the Chamber granted in part Nsabimana’s and Kanyabashi’s
Motions for acquittal and dismissed the other Motions in their entirety.'”

88.  The Chamber partially granted Nsabimana’s Motion with respect to Paragraph 6.25 of
the Nsabimana and Nteziryayo Indictment. Namely, the Chamber found that the Prosecution
had not adduced evidence that, on Nyiramasuhuko’s request, Nsabimana ordered military
authorities to provide reinforcements at the Ngoma commune massacres. The Chamber
ordered partial acquittal on this charge for Nsabimana.'”!

&9. The Chamber partially granted Kanyabashi’s Motion and acquitted him on the charges
based on Paragraph 6.38 of the Kanyabashi Indictment. In particular, the Chamber found that
the Prosecution had not adduced evidence that Kanyabashi checked identity cards of patients at
Butare University Hospital on 15 May 1994.'7

90. The Chamber also found that the Prosecution had not adduced evidence in support of
part of Paragraph 6.43 of the Kanyabashi Indictment, which alleged that Kanyabashi “told the
Préfet [Nsabimana] that the Tutsi refugees at the Préfecture had to be exterminated”. The
Chamber ordered partial acquittal for Kanyabashi on Paragraph 6.43 and found that
Kanyabashi would not have to defend himself against the quoted portion of the paragraph.'”

91. Consequently, the Chamber will not consider the above-mentioned allegations in this
Judgement.

7% Nyiramasuhuko et al., Decision on Defence Motions for Acquittal under Rule 98 bis (TC), 16 December 2004.
"' Nyiramasuhuko et al., Decision on Defence Motions for Acquittal under Rule 98 bis (TC), 16 December 2004,
paras. 168-169.
"2 Nyiramasuhuko et al., Decision on Defence Motions for Acquittal under Rule 98 bis (TC), 16 December 2004,
paras. 177-178.
'3 Nyiramasuhuko et al., Decision on Defence Motions for Acquittal under Rule 98 bis (TC), 16 December 2004,
paras. 182-183.
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2.3 Prosecution Concessions

92.  The Prosecution concedes that no evidence was led against Pauline Nyiramasuhuko on
the allegation that she requested military assistance from Nsabimana on 17 June 1994, as set
forth in Paragraph 6.25 of the Indictment against her.'”* Consequently, the Chamber will not
consider this allegation in the Judgement.

93.  The Prosecution also concedes that no evidence was led against Pauline
Nyiramasuhuko on the allegation that she incited Jumapili, Nsengiyumva and Mashimangu to
slaughter Tutsis, as set forth in Paragraph 6.38 of the Indictment against her.'”” The
Prosecution notes that evidence was led that Nyiramasuhuko incited members of the
population, as specified in that paragraph, but not that she incited the three named individuals.
Consequently, the Chamber will not consider the portion of Paragraph 6.38 related to Jumapili,
Nsengiyumva and Mashimangu in the Judgement.

2.4 Paragraphs of the Indictments Not in Support of Counts

94.  Many paragraphs in the Indictments are of a general nature and are not in support of
any count against the Accused. Moreover, some of the facts in these general paragraphs were
the subject of judicial notice, as explained more fully in the preliminary section of this
Judgement on judicial notice (). Failure by the Prosecution to specifically state that a paragraph
supports a given count is an indication that the allegation it contains is not charged as a
crime.'’® The omission of a count or charge from an indictment cannot be cured by the
provision of timely, clear and consistent information.'”” Thus, where a paragraph is not pled in
support of any count and is of no particular background or contextual interest, the Chamber
declines to make additional factual and legal findings.'”®

95. The following paragraphs are specifically pled by the Prosecution in support of counts
in the relevant Indictments:

Nyiramasuhuko and Ntahobali Indictment, Paragraphs 5.1, 5.8, 5.10 (Concise
Statement of Facts: Preparation); 6.13 to 6.14, 6.20, 6.22, 6.25, 6.27, 6.30 to 6.39, 6.47,
6.49 to 6.56 (Concise Statement of the Facts: Other Violations of International
Humanitarian Law);

Nsabimana and Nteziryayo Indictment, Paragraphs 5.1, 5.8, 5.12 to 5.13 (Concise
Statement of Facts: Preparation); 6.16, 6.21 to 6.22, 6.25 to 6.26, 6.28 to 6.33, 6.35 to
6.38, 6.41, 6.51 to 6.59 (Concise Statement of Facts: Other Violations of International
Humanitarian Law);

Kanyabashi Indictment, Paragraphs 5.1, 5.8, 5.12 to 5.13 (Concise Statement of Facts:
Preparation); 6.22, 6.26, 6.28 to 6.35, 6.37 to 6.38, 6.41 to 6.46, 6.57 to 6.58, 6.60,
6.62 to 6.65 (Concise Statement of Facts: Other Violations of International
Humanitarian Law); and

174 Prosecution Closing Brief, p. 60, fn. 210.

'3 Prosecution Closing Brief, p. 110, para. 285.

' Muvunyi I, Judgement (AC), para. 156.

" Muvunyi I, Judgement (AC), para. 156; Ntagerura et al., Judgement (AC), para. 32.
'8 See Kajelijeli, Judgement (TC), para. 232.
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Ndayambaje Indictment, Paragraphs 5.1, 5.8, 5.13 (Concise Statement of Facts:
Preparation); 6.28, 6.30 to 6.34, 6.36 to 6.39, 6.50 to 6.54 (Concise Statement of Facts:
Other Violations of International Humanitarian Law).

96. The Chamber will not make findings regarding paragraphs other than those enumerated
above, but the Chamber may where relevant, in the course of evaluating the allegations
contained in paragraphs listed in support of counts, consider evidence regarding allegations in
paragraphs not in support of counts.'”

2.5 Notice of Charges
2.5.1 General Challenges to the Indictments

97. During the trial, the Accused challenged the admission of some evidence on the
grounds that the Indictments and the Pre-Trial Brief did not provide them with sufficient notice
of the facts the Prosecution would seek to prove. In many cases, the Chamber admitted the
challenged evidence because it was relevant, and held that it would determine its probative
value after hearing all of the evidence in the case.'™ This position was upheld by the Appeals
Chamber on 2 July 2004.'®' Numerous challenges with respect to notice have been renewed by
the Defence, including submissions that the Indictments are unduly vague in their totality. ™
However, blanket objections that an entire indictment is defective are insufficiently specific.'®

17 See generally Ntahobali & Nyiramasuhuko, Decision on the Appeals by Pauline Nyiramasuhuko and Arséne
Shalom Ntahobali on the “Decision on Defence Urgent Motion to Declare Parts of the Evidence of Witnesses RV
and QBZ Inadmissible” (AC), 2 July 2004 (holding that while evidence of allegations not pled in the Indictment
cannot serve as the basis for a conviction, such evidence is still admissible to the extent the Chamber determines it
is relevant).

%0 See, e.g., T. 14 June 2001 pp. 78-79 (Shukry); T. 18 June 2001 pp. 31-32 (Shukry); T. 8 November 2001 p. 34
(Witness TA); T. 16 March 2004 pp. 30-32 (ICS) (Witness QG); T. 8 June 2004 pp. 47-49 (Des Forges); T. 24
June 2004 pp. 12-16 (Des Forges).

81 Ntahobali & Nyiramasuhuko, Decision on the Appeals by Pauline Nyiramasuhuko and Arséne Shalom
Ntahobali on the “Decision on Defence Urgent Motion to Declare Parts of the Evidence of Witnesses RV and
QBZ Inadmissible” (AC), 2 July 2004, paras. 14-15 (para. 15 notes that “[i]t should be recalled that admissibility
of evidence should not be confused with the assessment of the weight to be accorded to that evidence, an issue to
be decided by the Trial Chamber after hearing the totality of the evidence”).

'82 The Ntahobali Defence submits that the Nyiramasuhuko and Ntahobali Indictment is “deliberately vague,
confused and imprecise” and that these defects have not been cured. The Ntahobali Defence specifically points to
Paras. 5.1, 5.8, 6.35, 6.37, 6.38, 6.39, 6.47 and 6.49 to 6.56 of the Nyiramasuhuko and Ntahobali Indictment: see
Ntahobali Closing Brief, paras. 65, 67-70, 73-75. The Nyiramasuhuko Defence recalls that Nyiramasuhuko and
Ntahobali submitted preliminary motions on this issue, reiterates these arguments, and further submits that
reliance on a paragraph that is so vaguely worded that it can potentially be used to charge almost any crime is
prohibited: see Prosecutor v. Nyiramasuhuko & Ntahobali, Case No. ICTR-97-21-T, Preliminary Motion Based
on Defects in the Form and the Substance of the Indictment, dated 27 October 1999. Similarly, the Ndayambaje
Defence submits that at no time was Ndayambaje adequately informed of the material acts with which he was
charged, that the acts cited in the Ndayambaje Indictment have nothing to do with Ndayambaje, that most of the
paragraphs of the Ndayambaje Indictment that relate to Ndayambaje are vague and imprecise, and that these
defects have never been cured, causing serious prejudice to the fairness of his trial: see Ndayambaje Closing
Brief, para. 40. The Ndayambaje Defence disputes the Prosecution’s contention that these were “simple details”
that were corrected by disclosures, and, moreover, the Prosecution’s statement during its oral closing arguments
that, with respect to the Indictments, “[i]n the final analysis, what should actually hold the attention of the
Chamber is the substance and not the form” is an admission that the Indictment was fundamentally defective: see
Ndayambaje Closing Argument, T. 29 April 2009 p. 52; Ndayambaje Closing Brief, para. 71.

'8 See, e.g., Renzaho, Judgement (AC), para. 56.
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98. It is within the Chamber’s discretion to reconsider past decisions regarding deficiencies
in an indictment.'® The Chamber is aware that it must provide the Parties an opportunity to be
heard, and has fully considered the arguments and submissions with respect to vagueness in
the Prosecution’s and Accused’s Closing Briefs and arguments.'®

2.5.2 Specific Challenges to Paragraphs of the Indictments

99. Specific challenges to particular factual allegations are addressed in the relevant section
of the factual findings. In some instances, the Chamber has not, in its factual findings,
expressly revisited its previous decisions to admit evidence or addressed the Accused’s
challenges regarding admission, in particular where the Prosecution did not prove its case. It
has, nevertheless, considered all challenges in view of the general principles, as recapitulated
below.

100. Pursuant to Article 20 (4) of the Statute, each accused is entitled to be informed
promptly and in detail of the nature and cause of the charge against him or her. The charges
against an accused and the material facts supporting those charges must be pled in an
indictment with sufficient precision to provide notice to the accused,'*® and to enable him or
her to adequately prepare a defence.'®” Whether a fact is “material” depends on the nature of
the Prosecution’s case.'™ The Prosecution’s characterisation of the alleged criminal conduct
and the proximity of the accused to the underlying crime are decisive factors in determining
the degree of specificity with which the Prosecution must plead the material facts of its case in
the indictment in order to provide the accused with adequate notice.'® For example, where the
Prosecution alleges that an accused personally committed the criminal acts in question, it must
plead “with the greatest precision” the identity of the victim, the place and approximate date of
the alleged criminal acts, and the means by which they were committed.”® However, less
detail may be acceptable if the “sheer scale of the alleged crimes makes it impractical to
require a high degree of specificity in such matters as the identity of the victims and the dates
of the commission of the crimes.”'”! Even in cases where a high degree of specificity is
“impractical,” however, “since the identity of the victim is information that is valuable to the
preparation of the defence case, if the Prosecution is in a position to name the victims, it
should do so.”'”® Moreover, the Prosecution cannot simultaneously argue that the accused
killed a named individual yet claim that the “sheer scale” of the crime made it impossible to
identify that individual in the indictment. Quite the contrary, the Prosecution’s obligation to
provide particulars in the indictment is at its highest when it seeks to prove that the accused
killed or harmed a specific individual.'”

'8 Ntagerura et al., Judgement (AC), para. 55.

%5 See Ntagerura et al., Judgement (AC), paras. 55, 113.

186 Muvunyi II, Judgement (AC), para. 19; Muvunyi I, Judgement (AC), para. 18; Seromba, Judgement (AC),
paras. 27, 100; Nahimana et al., Judgement (AC), para. 322; Simba, Judgement (AC), para. 63.

87 Nahimana et al., Judgement (AC), para. 322.

'8 Renzaho, Judgement (AC), para. 53; Karera, Judgement (AC), para. 292.

1% Ntagerura et al., Judgement (AC), para. 23.

0 Ntagerura et al., Judgement (AC), para. 23 (citing Kupreskic et al., Judgement (AC), para. 89).

YU Muvunyi I, Judgement (AC), para. 58; Ntagerura et al., Judgement (AC), para. 23 (citing Kupreski¢ et al.,
Judgement (AC), para. 89); see also Renzaho, Judgement (AC), para. 96; Rukundo, Judgement (AC), para. 160.
2 Kupreskié et al., udgement (AC), para. 90.

193 Kupreskié et al., Judgement (AC), para. 89.
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101. Additionally, there may well be situations in which the specific location of criminal
activities cannot be listed, such as where the accused is charged as having effective control
over several armed groups that committed crimes in numerous locations. In cases concerning
physical acts of violence perpetrated by the accused personally, however, location can be very
important. Thus, when the Prosecution seeks to prove that the accused committed an act at a
specified location, it cannot simultaneously claim that it is impracticable to specify that
location in advance.'**

102.  Where it is clear that the Prosecution was in a position to plead specific facts yet failed
to do so, for example, where the identity of a particular victim is found in witness statements
or the Prosecution Pre-Trial Brief and yet the information is not provided in the Indictment,
this failure renders the Indictment defective.'”

103. The Prosecution is expected to know its case before proceeding to trial and cannot
mould the case against an accused in the course of the trial depending on how the evidence
unfolds."”® Defects in an indictment may come to light during the proceedings because the
evidence turns out differently than expected; this calls for the Chamber to consider whether a
fair trial requires an amendment of the indictment, an adjournment of proceedings, or the
exclusion of evidence outside the scope of the indictment.'”’” In reaching its judgement, a
Chamber can only convict an accused of crimes that are charged in the indictment.'”®

2.5.3 Generality in Pleading Dates

104. The Nsabimana Defence asserts that words such as “about” are, per se, insufficiently
precise when used in an indictment and that, consequently, phrases such as “between April and
June,” and “around 10 June” should be struck from the Nsabimana and Nteziryayo
Indictment.'” The Chamber recalls its Decision of 1 November 2000 where it held that the
“magnitude, time, territorial dimensions, nature and the characteristics of the alleged crimes”
did not enable the Prosecution to provide in the Amended Indictment all the particular dates of
the given crimes.”” The Chamber further recalls that “a broad date range, in and of itself, does
not invalidate a paragraph of an indictment”,®' and that the Indictment must be read as a

whole.?%?

% Ntakirutimana & Ntakirutimana, Judgement (AC), para. 33.

95 Ntakirutimana & Ntakirutimana, Judgement (AC), para. 74; see also Muvunyi I, Judgement (AC), paras. 58
(“[TThe Prosecution remains obliged to give all the particulars which it is able to give.”), 94.

% Muvunyi I, Judgement (AC), para. 18; Ntagerura et al., Judgement (AC), para. 27; Kvocka et al., Judgement
(AC), para. 30; Niyitegeka, Judgement (AC), para. 194; Kupreskic et al., Judgement (AC), para. 92.

7 Muvunyi I, Judgement (AC), para. 18; Ntagerura et al., Judgement (AC), para. 27; Kvocka et al., Judgement
(AC), para. 31; Niyitegeka, Judgement (AC), para. 194; Kupreskic¢ et al., Judgement (AC), para. 92.

8 Muvunyi II, Judgement (AC), para. 19; Muvunyi I, Judgement (AC), para. 18; Nahimana et al., Judgement
(AC), para. 326; Ntagerura et al., Judgement (AC), para. 28; Kvocka et al., Judgement (AC), para. 33.

19 Nsabimana Closing Brief, paras. 40-42.

20 Nyiramasuhuko & Ntahobali, Decision on Nyiramasuhuko’s Preliminary Motion Based on Defects in the
Form and the Substance of the Indictment (TC), 1 November 2000, para. 59; see also Nyiramasuhuko &
Ntahobali, Decision on Arséne Shalom Ntahobali’s Preliminary Motion Objecting to Defects in the Form and
Substance of the Indictment (TC), 1 November 2000, para. 31.

2 Rukundo, Judgement (AC), para. 163.

22 See Mrksi¢ & Sljivancanin, Judgement (AC), para. 138; Gacumbitsi, Judgement (AC), para. 123.
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2.5.4 Curing Defects in the Indictments

105. A defective indictment may be cured if the Prosecution provides the accused with
timely, clear and consistent information detailing the factual basis underpinning the charges
against him or her that gives details, resolves ambiguity, or clears up vagueness.”” The
Chamber has not only the power but also the obligation to determine whether the Prosecution
cured the defects in the Indictment.** However, the principle that a defective indictment may
be cured is not without limits.?*®

106. A distinction must be drawn between vagueness in an indictment, and an indictment
omitting certain charges altogether. While it is possible to remedy the vagueness of an
indictment, omitted charges can be incorporated into the indictment only by a formal
amendment pursuant to Rule 50 of the Rules.**®

107. The new material facts should not lead to a “radical transformation” of the
Prosecution’s case against the accused. The Trial Chamber should always take into account the
risk that the expansion of charges by the addition of new material facts may lead to unfairness
and prejudice to the accused. Further, if the new material facts are such that they could support
separate charges on their own, the Prosecution must seek leave from the Trial Chamber to
amend the indictment.*”’

108.  An accused may be put on notice through information provided in the Prosecution Pre-
Trial Brief together with its annexes or the opening statement.””® In this connection, the timing
of such communications, the importance of the information to the ability of the accused to
prepare its defence, and the impact of the newly disclosed material facts on the Prosecution’s
case are relevant.”” The list of witnesses the Prosecution intends to call at trial, containing a
summary of the facts and charges in the indictment as to which each witness will testify,
including specific references to counts and relevant paragraphs in the indictment, may also in
some cases serve to put the accused on notice.*'’

109. However, the mere service of witness statements or of potential exhibits by the
Prosecution pursuant to the disclosure requirements of the Rules is insufficient to inform the
Defence of material facts that the Prosecution intends to prove at trial.>'' In Bagosora et al.,

2% Renzaho, Judgement (AC), para. 55; Rukundo, Judgement (AC), para. 29; Muvunyi I, Judgement (AC), para.
20; Seromba, Judgement (AC), paras. 104-105; Bagosora et al., Decision on Aloys Ntabakuze’s Interlocutory
Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber I Decision on Motion for Exclusion of
Evidence (AC), 18 September 2006, para. 22; Kupreskic et al., Judgement (AC), para. 141.

2% See Ntagerura et al., Judgement (AC), para. 65.

25 Muvunyi I, Judgement (AC), para. 20; Nahimana et al., Judgement (AC), para. 325; Ntagerura et al.,
Judgement (AC), para. 32.

296 Renzaho, Judgement (AC), para. 55; Rukundo, Judgement (AC), para. 29; Karera, Judgement (AC), para. 293.
207 Muvunyi I, Judgement (AC), para. 20; Nahimana et al., Judgement (AC), para. 323; Ntagerura et al.,
Judgement (AC), paras. 26, 152.

2% Naletili¢ & Martinovié, Judgement (AC), para. 27.

2 Kupreskié et al., Judgement (AC), paras. 119-121.

219 Muhimana, Judgement (AC), para. 82; Gacumbitsi, Judgement (AC), paras. 57-58; Ntakirutimana &
Ntakirutimana, Judgement (AC), para. 48; Naletilic & Martinovi¢, Judgement (AC), para. 45.

2 Naletilié & Martinovié, Judgement (AC), para. 27; Ntakirutimana & Ntakirutimana, Judgement (AC), para.
27.
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the Trial Chamber found that the Appeals Chamber had made a distinction between the Pre-
Trial Brief and the opening statement, which are adequate means of serving new material facts,
and witness statements alone, which are not.>'? Thus, mention of a material fact in a witness
statement does not necessarily constitute notice: the Prosecution must convey that the material
allegation is part of the case against the accused. In sum, due to the volume of disclosure by
the Prosecution in certain cases, a witness statement will not, without some other indication,
adequately signal to an accused that the allegation is part of the Prosecution’s case.*"

110. To determine whether the indictment was cured of its defects, the Chamber must
determine whether, in light of the circumstances of the case, the accused was reasonably able
to understand the nature of the charges against him or her, and to prepare his or her defence.*'*
Specifically, the Chamber should consider the following factors: the consistency, clarity and
specificity with which the material fact is communicated to the accused; the novelty and
incriminating nature of the new material fact; and the period of notice given to the accused.?"
Lastly, when the Chamber finds that a defective indictment was subsequently cured, it must
determine whether the defects in question nevertheless caused considerable prejudice to the
accused’s right to a fair trial by preventing him or her from properly preparing his or her

216
casc.

111.  Where defects in the indictment are not cured, the appropriate remedy to ensure a fair
trial is to not convict an accused on the basis of facts for which the Prosecution provided
insufficient notice.”'” Evidence of material facts not pled in the indictment, however, may still
be relevant to the proof of other allegations pled in the Indictment.*'® Similarly, evidence that
is excluded as outside the scope of the indictment may still, in the interests of justice, be
considered under Rule 93 of the Rules as corroborating evidence of a consistent pattern of
conduct, provided that the defence receives sufficient notice from the Prosecution that the
evidence will be used in such a manner.*"”

212 Bagosora et al., Decision on Kabiligi Motion for Exclusion of Evidence (TC), 4 September 2006, para. 7.

13 See Bagosora et al., Decision on Kabiligi Motion for Exclusion of Evidence (TC), 4 September 2006, para. 4
(concluding that the curing inquiry is fact-specific and based on the presence or absence of prejudice to the
Accused, but that under this test a witness statement will not cure defects without further indication of
materiality).

214 See Niyitegeka, Judgement (AC), para. 197; Kupreskic et al., Judgement (AC), paras. 119-121.

1% Bagosora et al., Decision on Exclusion of Testimony Outside the Scope of the Indictment (TC), 27 September
2005, paras. 2-3.

218 Bagosora et al., Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29
June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006, para. 26.

2 Ntagerura et al., Judgement (AC), para. 67; Kvocka et al., Judgement (AC), para. 33; Bagosora et al.,
Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial
Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006, para. 18.

8 Renzaho, Judgement (AC), paras. 71, 90; Ntahobali & Nyiramasuhuko, Decision on the Appeals by Pauline
Nyiramasuhuko and Arséne Shalom Ntahobali on the “Decision on Defence Urgent Motion to Declare Parts of
the Evidence of Witnesses RV and QBZ Inadmissible” (AC), 2 July 2004, paras. 14-15.

1% Kupreskic et al., Judgement (AC), paras. 321-323, 336.
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2.5.5 Failure to Plead the Modes of Participation in the Crimes Charged Under Article
6 (1) of the Statute

112.  Under Article 6 (1) of the Statute an accused may bear individual criminal
responsibility for planning, instigating, ordering, committing, or otherwise aiding and abetting
in the planning, preparation, or execution of a crime. The Defence submits that the Indictments
in the instant case are defective because the Prosecution failed to specify the mode of
participation for charges alleged under Article 6 (1), and that the defects in the Indictments
were not cured by the disclosure of timely, clear and consistent information.**

113.  The Chamber declines to make a general finding at this point, and instead will consider
the Defence submissions with respect to failure to adequately plead individual responsibility
pursuant to Article 6 (1) for each count on an allegation by allegation basis.

114.  The practice of both the Tribunal and the ICTY requires the Prosecution to plead the
specific forms of individual criminal responsibility for which the accused is being charged.
The Prosecution has repeatedly been discouraged from simply restating Article 6 (1) of the
Statute, unless it intends to rely on all the forms of individual criminal responsibility contained
therein, because of the ambiguity that this causes.”*'

115. Moreover, where it is alleged that the accused planned, instigated, ordered, or aided
and abetted in the planning, preparation or execution, of the alleged crimes, the Prosecution is
required to identify the “particular acts” or “the particular course of conduct” of the accused
that forms the basis for the charges in question.””” When the Prosecution is intending to rely on

220 Ntahobali Closing Brief, paras. 32-36, 65; Nsabimana Closing Brief, paras. 24, 26, 29, 32, 34-44; Ndayambaje
Closing Brief, para. 70. The Nsabimana Defence submits that the Prosecution failed to comply with the
Chamber’s orders with respect to necessary indictment amendments. Specifically, the Nsabimana Defence recalls
the Chamber’s “Decision on the Defence Motion for the Amendment of the Indictment, Withdrawal of Certain
Charges and Protective Measures for Witnesses” of 24 September 1998, which ordered the Prosecution to amend
Paragraph 4 of the first Nsabimana and Nteziryayo Indictment, which stated that the “accused either planned,
incited to commit, ordered, committed, or in some other way aided and abetted the planning, preparation or
execution of the said acts”, to specify the role of the Accused in planning the events charged: see Nsabimana,
Decision on the Defence Motion for the Amendment of the Indictment, Withdrawal of Certain Charges and
Protective Measures for Witnesses (TC), 24 September 1998. The Chamber, in its “Decision on the Prosecutor’s
Urgent Motion for Stay of Execution of Decision of 24 September 1998 & Decision on Nsabimana’s Motion for
Withdrawal of the Indictment and Immediate Release” of 21 May 1999, held that it had already found that the
Prosecution was not in compliance with the previous order and admonished the Prosecution for its continued non-
compliance: see Nsabimana & Nteziryayo, Decision on the Prosecutor’s Urgent Motion for Stay of Execution of
Decision of 24 September 1998 & Decision on Nsabimana’s Motion for Withdrawal of the Indictment and
Immediate Release (TC), 21 May 1999. The Nsabimana Defence recalls raising the issue of the Prosecution’s
continued non-compliance again at the status conference held on 2 February 2001, and repeatedly submitting at
the time that the Accused reserved the right to raise the issue in his Closing Brief: T. 2 February 2001. See also
Kanyabashi, Decision on Defence Preliminary Motion for Defects in the Form of the Indictment (TC), 31 May
2000.

2! Rukundo, Judgement (AC), para. 30.

22 Nchamihigo, Judgement (AC), para. 338; Ntagerura et al., Judgement (AC), para. 25.
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all modes of responsibility in Article 6 (1) of the Statute, then the material facts relevant to
each of those modes must be pled in the indictment.”*

116.  Although such information should generally be contained in the indictment, the
Appeals Chamber has held that, in certain circumstances, a failure to set forth the precise mode
of participation in the indictment can be cured by a later submission from the Prosecution,
made gffore the start of trial, identifying the form or forms of liability alleged for each
count.

2.5.6 Failure to Adequately Plead Superior Responsibility Pursuant to Article 6 (3) of
the Statute

117. The Defence submits that the Prosecution has inadequately pled the required elements
for its claims of superior responsibility and that the paragraphs pled in the Indictments with
respect to claims under Article 6 (3) are vague and contain imprecise information, which does
not adequately inform the Accused of the material facts relating to their alleged
responsibility.”” Consequently, the Defence submits that the Indictments are defective with
respect to the counts charged against the Accused under Article 6 (3) of the Statute, and that
these defects have not been cured, rendering the Accused unable to adequately prepare their
defence.*®

118. In particular, the Defence submits that with respect to charges brought under superior
responsibility pursuant to Article 6 (3) the Prosecution failed in its obligation to identify the
subordinates in question, or the nature of the aid provided, and instead relied on generic
references to subordinates in the Indictment.””” The Defence also submits that the Prosecution
did not adequately specify the criminal acts alleged to have been committed by the
subordinates, knowledge of the acts by the Accused or the identity of the alleged victims, nor

23 Simié, Judgement (AC), para. 21 (citing Semanza, Judgement (AC), para. 357, Ntakirutimana &
Ntakirutimana, Judgement (AC), para. 473; Blaski¢, Judgement (AC), para. 228; Krnojelac, Judgement (AC),
para. 138; Kvocka et al., Judgement (AC), para. 29).

2% Ntakirutimana & Ntakirutimana, Judgement (AC), para. 475; Krnojelac, Judgement (AC), para. 471;
Rutaganda, Judgement (AC), para. 303.

2 Ntahobali Closing Brief, paras. 25-27, 30; Nsabimana Closing Brief, paras. 44-47, 53, 55; Ntahobali Closing
Argument, T. 22 April 2009 pp. 70-71. The various Accused have previously raised the issue of insufficient
information provided in the Indictments and requested additional information. Specifically the Accused have
requested the identity of the persons concerned in certain paragraphs of the Indictment used to support counts
brought under Article 6 (3) so that the Accused could know exactly who was involved, including in the alleged
conspiracy: see, e.g., Nyiramasuhuko & Ntahobali, Decision on Nyiramasuhuko’s Preliminary Motion Based on
Defects in the Form and the Substance of the Indictment (TC), 1 November 2000, paras. 11-12, 60;
Nyiramasuhuko & Ntahobali, Decision on Arséne Shalom Ntahobali’s Preliminary Motion Objecting to Defects
in the Form and Substance of the Indictment (TC), 1 November 2000), paras. 7, 9, 28, 30; Nsabimana, Decision
on the Defence Motion for the Amendment of the Indictment, Withdrawal of Certain Charges and Protective
Measures for Witnesses (TC), 24 September 1998, pp. 2, 6-7; Kanyabashi, Decision on Defence Preliminary
Motion for Defects in the Form of the Indictment (TC), 31 May 2000.

226 Ntahobali Closing Brief, paras. 25-31, 59-63; Nsabimana Closing Brief, para. 52; Kanyabashi Closing Brief,
para. 319; Nyiramasuhuko Closing Argument, T. 21 April 2009 p. 70; Ntahobali Closing Argument, T. 22 April
2009 p. 71.

7 Ntahobali Closing Brief, paras. 25-28; Nsabimana Closing Brief, para. 52; Kanyabashi Closing Brief, para.
319; Nyiramasuhuko Closing Argument, T. 21 April 2009 p. 70; Ntahobali Closing Argument, T. 22 April 2009
p. 71.
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did it specifically allege that the Accused failed to punish the subordinates who committed the
relevant criminal acts.”**

119. The Prosecution argues that proof of the existence of a superior-subordinate
relationship does not require the identification of the principal perpetrators, particularly not by
name, nor that the superior had knowledge of the number or identity of possible
intermediaries, provided that it is at least established that the individuals who are responsible
for the commission of the crimes were within a unit or a group under the control of the
superior.”’ The Prosecution argues that it has fulfilled its obligations with respect to the
alleged subordinates of the respective Accused in the Indictments by indicating the group or
the category to which these alleged subordinates belong.”’

120. The Chamber will consider the Defence submissions on alleged defects in the
Indictments with respect to crimes charged under Article 6 (3) of the Statute in the relevant
factual findings sections of the Judgement, or in the legal findings. In doing so, the Chamber
will apply the following standard.

121. If the Prosecution intends to rely on the theory of superior responsibility to hold an
accused criminally responsible for a crime under Article 6 (3) of the Statute, the Indictment
should plead the following: (1) that the accused is the superior of subordinates sufficiently
identified, over whom he had effective control — in the sense of a material ability to prevent or
punish criminal conduct — and for whose acts he is alleged to be responsible; (2) the criminal
conduct of those others for whom he is alleged to be responsible; (3) the conduct of the
accused by which he may be found to have known or had reason to know that the crimes were
about to be committed or had been committed by his subordinates; and (4) the conduct of the
accused by which he may be found to have failed to take the necessary and reasonable
measures to prevent such acts or to punish the persons who committed them.”"

122. A superior need not necessarily know the exact identity of his subordinates who
perpetrate crimes in order to incur liability under Article 6 (3) of the Statute.** For example,
an accused is sufficiently informed of his subordinates where they are identified as coming
from a particular camp under his authority.”*® Physical perpetrators of the crimes can also be
identified by category in relation to a particular crime site.”*

123.  Although the Prosecution remains obliged to give all the particulars that it is able to
give, the relevant facts relating to the acts of others for which the accused is alleged to be
responsible as a superior will usually be stated with less precision because the details of those

228 Nitahobali Closing Brief, para. 29; Nsabimana Closing Brief, para. 54.

229 Prosecution Closing Brief, p. 20, para. 52.

239 prosecution Closing Brief, p. 20, para. 52; Prosecution Closing Rebuttal Argument, T. 30 April 2009 p. 54.

2! Ntagerura et al., Judgement (AC), paras. 26, 152; Renzaho, Judgement (AC), para. 64; Muvunyi I, Judgement
(AC), para. 19; Nahimana et al., Judgement (AC), para. 323.

32 Muvunyi I, Judgement (AC), para. 55; Blagojevi¢ & Joki¢, Judgement (AC), para. 287.

23 Renzaho, Judgement (AC), para. 64; Muvunyi I, Judgement (AC), para. 55; Blagojevi¢ & Jokié¢, Judgement
(AC), para. 287.

2% Bagosora et al., Judgement (TC), para. 113; see also, e.g., Simba, Judgement (AC), paras. 71-72 (concerning
identification of other members of a joint criminal enterprise).
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acts are often unknown, and because the acts themselves are often not very much in issue.”*
Moreover, in certain circumstances, the sheer scale of the alleged crimes makes it
impracticable to require a high degree of specificity in such matters as the identity of the
victims and the dates of the commission of the crimes.**°

124.  Finally, a Chamber may infer knowledge of the crimes from their widespread and
systematic nature, and a superior’s failure to prevent or punish them from their continuing
occurrence.”’ These elements follow from reading the indictment as a whole.***

2.5.7 Indictment Defects — Cumulative Error

125. In addition to specific claims that particular Indictment paragraphs were defective,
several Defence teams argue that the Indictment as a whole rendered the trial unfair. The
Ndayambaje Defence argues the Indictment was “fundamentally defective.”**® The Ntahobali
Defence argues that the Nyiramasuhuko and Ntahobali Indictment is “an irremediably
defective accusatory instrument which has materially affected their right to adequately prepare
their defence.”** The Nsabimana Defence likewise argues that it was unable to adequately
prepare its defence due to the insufficient information about the crimes, subordinates, identity,
position and relationship with Nsabimana or the crimes committed as they relate to
Nsabimana.**! It argues this led to an unfair trial and, as a result, no conviction may be entered
against Nsabimana.”**

126. The Prosecution does not make any submissions related to any specific alleged defects
in the Indictments. In fact, it does not address the issue of defects at all in its Closing Brief.
The Prosecution did, however, briefly address the alleged defects in the Indictments in its
closing argument.”* It argues the Defence was able to fully answer the Prosecution’s case
against the Accused and cites in support the Defence’s lengthy and informed cross-
examinations which showed that it had mastered its case.”**

127. The Chamber recalls the Appeals Chamber’s admonition that even if the Prosecution
succeeds in arguing that the defects in the indictments were remedied in each individual
instance, the Chamber must still consider whether the overall effect of the numerous defects
have rendered the trial unfair in itself.** The Appeals Chamber later expounded upon its
reasoning, stating:

5 Ntagerura et al., Judgement (AC), para. 26, fn. 82 (quoting Blaski¢, Judgement (AC), para. 218); see also
Muvunyi I, Judgement (AC), para. 58.

28 Muvunyi I, Judgement (AC), para. 58; Muhimana, Judgement (AC), para. 79; Gacumbitsi, Judgement (AC),
para. 50; Kupreskic et al., Judgement (AC), para. 89.

37 Muvunyi I, Judgement (AC), para. 62.

2% Muvunyi I, Judgement (AC), para. 62.

2% Ndayambaje Closing Argument, T. 29 April 2009 p. 52.

40 Ntahobali Closing Brief, para. 40.

2l Nsabimana Closing Brief, para. 55.

2 Nsabimana Closing Brief, paras. 56-57.

3 Prosecution Closing Argument, T. 20 April 2009 pp. 12-13.

** Prosecution Closing Argument, T. 20 April 2009 p. 13.

* Ntagerura et al., Judgement (AC), para. 114.
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[TThe accumulation of a large number of material facts not pled in the indictment
reduces the clarity and relevancy of that indictment, which may have an impact on the
ability of the accused to know the case he or she has to meet for purposes of preparing
an adequate defence. While the addition of a few material facts may not prejudice the
Defence in the preparation of its case, the addition of numerous material facts increases
the risk of prejudice as the Defence may not have sufficient time and resources to
investigate properly all the new material facts. Thus, where a Trial Chamber considers
that a defective indictment has been subsequently cured by the Prosecution, it should
further consider whether the extent of the defects in the indictment materially prejudice
an accused’s right to a fair trial by hindering the preparation of a proper defence.”*

128. If a trial verdict is found to have relied upon material facts not pled in an indictment,
the Chamber must determine whether the trial was thereby rendered unfair and, if so, an
appropriate remedy must be found.*"’

129. In its decisions concerning notice in this Judgement, the Chamber has found specific
Indictment paragraphs to be unduly vague for failing to specify, inter alia, the location, dates,
assailants or victims of particular alleged crimes. In many instances, the Chamber determined
that these defects were cured by the provision of timely, clear and consistent information.

130. The Chamber recalls, “the addition of numerous material facts increases the risk of
prejudice as the Defence may not have sufficient time and resources to investigate properly all
the new material facts.”>** Nonetheless, throughout the course of these proceedings, where
appropriate, the Chamber has given the Defence additional time to prepare its case, particularly
where requested by the Defence, to investigate allegations by the Prosecution.”*” As the
Chamber explains throughout this Judgement, the new information that led to factual findings
beyond a reasonable doubt was disclosed to the Defence through timely, clear, and consistent
disclosures. Therefore, the Accused were in a reasonable position to understand the charges
against them and had the time and resources available to investigate these charges.”’

131. The Chamber therefore finds the trial was not rendered unfair and the Accused did not
suffer any prejudice in the preparation of their respective defences.

2.5.8 Notice of Alibi

132.  The Prosecution submits that Nyiramasuhuko, Ntahobali and Ndayambaje each
provided late notice of their intention to run an alibi defence, without providing the Chamber
with a convincing explanation as to why the alibi was first raised at such a late stage after the

¢ Bagosora et al., Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29
June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006, para. 26.

7 Blaski¢, Judgement (AC), para. 221.

8 Bagosora et al., Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29
June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006, para. 26.

2 See, e.g., T. 30 April 2004 p. 19 (ICS) (The Chamber granted the Defence additional time to prepare its case
by scheduling trial to resume on 7 June 2004, instead of 24 or 31 May 2004 as proposed by the Prosecution); see
also T. 18 October 2004 pp. 6, 17 (ICS) (The Chamber had planned to start the Defence cases on 17 January
2005, but upon the request of Defence Counsel, the Chamber scheduled the Defence cases to start on 31 January
2005 in order to give the Defence an additional two weeks to prepare its case).

20 Kordi¢ & Cerkez, Judgement (AC), paras. 142-143.
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Prosecution had presented its case. Thus, the Prosecution argues that little weight can be
attributed to their alibi defences.”>' The Chamber notes that it will make a finding with respect
to the adequacy of notice with regard to the defence of alibi on a case-by-case basis.

133. The Chamber recalls that the procedure to be followed where an accused intends to
enter an alibi in his or her defence is covered by Rule 67 (A)(ii) and (B) of the Rules. Pursuant
to Rule 67 (A), to ensure a good administration of justice and efficient judicial proceedings,
any notice of alibi should be tendered in a timely manner, and in any event before the
commencement of the trial.”* However, were the Defence to fail in this regard, Rule 67 (B)
provides that it may still rely on the alibi defence at trial. “In certain circumstances, failure to
raise an alibi in a timely manner can impact a Trial Chamber’s findings, as it may take such
failure into account when weighing the credibility of the alibi.”**

2.6 Fair Trial
2.6.1 Undue Delay

134. The Ndayambaje Defence submits Ndayambaje’s right to be tried without undue delay
was grossly violated, and asserts that he suffered prejudice owing to the unreasonable delay. It
states that the fairness of the trial was seriously compromised by the undue delay and that he
suffered additional social, psychological and economic prejudice.”*

135. It argues the period of almost 15 years that Ndayambaje has spent in prison — beginning
28 June 1995 — is the longest period of pre-judgement detention in the history of United
Nations Tribunals, and undermines the presumption of innocence.”>> The Ndayambaje Defence
asserts that the aforementioned delay is excessive and the prejudice is irreparable. In
submitting that the delay was not attributable to Ndayambaje or his Defence team, the Defence
draws the Chamber’s attention to the late disclosure of evidence and documents by the
Prosecution, repeated Prosecution requests for the trial to be postponed, the decision on
joinder, the Rwandan government’s lack of cooperation, and the non-renewal of Judge
Magqutu’s term of office.”*®

136. The Nyiramasuhuko Defence likewise argues that Nyiramasuhuko’s detention for 12
years (as of April 2009) without a decision by the Chamber on the merits of her case is
unreasonable.””’ Further, the Chamber recalls that in 2008, the Ntahobali Defence filed a
motion to stay the proceedings for undue delay which was supported by Kanyabashi and
Ndayambaje.”® The Chamber, therefore, considers whether each of the Accused suffered
undue delay based on the length of these proceedings.

31 prosecution Closing Brief, p. 208, para. 144; p. 504, paras. 200-201; Prosecution Closing Argument, T. 20
April 2009 p. 32.

22 Rutaganda, Judgement (AC), para. 243.

3 Nehamihigo, JTudgement (AC), para. 97; see also Kalimanzira, Judgement (AC), para. 56.

2% Ndayambaje Closing Brief, para. 21; Ndayambaje Closing Argument, T. 29 April 2009 p. 48.

5 Ndayambaje Closing Argument, T. 29 April 2009 pp. 47-50; Ndayambaje Closing Brief, paras. 22, 24.

26 Ndayambaje Closing Argument, T. 29 April 2009 p. 48.

7 Nyiramasuhuko Closing Argument, T. 22 April 2009 p. 53.

28 prosecutor v. Nyiramasuhuko & Ntahobali, Case No. ICTR-97-21-T, Arséne Shalom Ntahobali’s Motion for
Stay of Proceedings Due to Unreasonable Delay, 22 August 2008; Prosecutor v. Kanyabashi, Case No. ICTR-96-
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137. The Chamber recalls the Accused has a right to be tried without undue delay.*’
Whether a delay is “undue” is determined on a case-by-case basis, considering: (a) the length
of the delay; (b) the complexity of the proceedings; (c) the conduct of the parties; (d) the
conduct of the relevant legal authorities; and (e) any prejudice which accrued to the accused as
a result.”® If the delay is not “undue,” regardless of the length of time in question, the Accused
is not entitled to relief.*'

138.  In Nahimana et al., the Appeals Chamber concluded that the predominant part of the
period of seven years and eight months between Jean-Bosco Barayagwiza’s arrest and
judgement did not constitute an undue delay, because of the complexity of the case. The
Chamber emphasised the complexity of the case against him, including the large number of
counts, witnesses and exhibits, as well as the complexity of the pertinent facts and the relevant
legal principles and the inherent complexity of international criminal proceedings.’®* The
Nahimana et al. case involved 93 witnesses over the course of 241 trial days.”*® Similarly, the
Bagosora et al. Trial Chamber concluded that a delay of approximately 11 years was not
undue, owing to the complexity of the case.”** The Chamber noted that the case involved 242
witnesses over the course of 408 trial days, and so was “two to three times” the size of the
Nahimana et al. case.”® Similarly, in the Bizimungu et al. case, the Trial Chamber concluded
that no “undue delay” had occurred though a period of almost 10 years had elapsed after
Mugiraneza’s arrest and the judgement had not yet been issued.*®°

139. The Chamber considers the instant case to be at least as complex as Bagosora. The
Chamber heard 189 witnesses over the course of 726 trial days. Thus, the case is
approximately twice the length of Bagosora and more than three times the length of Nahimana
et al. Moreover, while there were fewer witnesses in this case than Bagosora, the increased
length was necessitated by the replacement of a Judge, the presentation of six different
Defence cases and a plurality of cross-examinations for every witness. In the circumstances,
given the complexity of the instant case, the Chamber does not consider the length of this case
to violate the Accused’s right to be tried without undue delay.

15-T, Réponse de Joseph Kanyabashi a la Requéte de Arsene Shalom Ntahobali en arrét des procédures pour
cause de délais déraisonnables, 26 August 2008, p. 2; Prosecutor v. Ndayambaje, Case No. ICTR-96-8-T,
Réponse d’Elie Ndayambaje a la Requéte d’Arséne Shalom Ntahobali en arrét des procédures pour cause de
délais déraisonnables, 26 August 2008, p. 2.

2 Article 20 (4)(C) of the Statute.

20 See Nahimana et al., Judgement (AC), paras. 1074, 1076.

%1 See Nahimana et al., Judgement (AC), para. 1074.

2 Nahimana et al., Judgement (AC), paras. 1076-1077. The Trial Chamber had already found that some initial
delays in the case violated Barayagwiza’s rights and consequently reduced his sentence: Nahimana et al.,
Judgement (AC), para. 1075.

3 Nahimana et al., Judgement (TC), para. 50.

% Bagosora et al., Judgement (TC), paras. 78, 81-82.

%5 Bagosora et al., Judgement (TC), paras. 78, 81.

2% Bizimungu et al., Decision on Prosper Mugiraneza’s Third Motion to Dismiss Indictment for Violation of His
Right to a Trial Without Undue Delay (TC), 10 February 2009.
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140. The Defence offers no specific assertion of legal prejudice beyond the general
complaint that the trial was unfair and that Ndayambaje could not properly answer the charges
against him.>’

141. Moreover, the Chamber recalls its Decision of 26 November 2008 regarding
Ntahobali’s motion to stay the proceedings based upon undue delay.’® That motion was
supported by the Ndayambaje and Kanyabashi Defences.”®® The Ntahobali Defence argued
that the arrest of its investigator shortly after the start of trial, the non re-election of Judge
Maqutu and the lack of cooperation of the Rwandan authorities resulted in undue delay
prejudicing Ntahobali.*”® The Chamber held that the gravity of the charges and the complexity
of the case did not render unreasonable the length of the proceedings.”’' The Chamber finds
there is no reason to reconsider its assessment of Ntahobali’s motion at this time.

142.  During this trial, there were 1,457 exhibits tendered (equivalent to about 13,000 pages
of documents) and 913 introduced into evidence. In addition, there were 125,951 transcript
pages, including 58,252 in English and 67,699 in French. Considering the complexity of this
case along with the expansive trial record, the Chamber considers that the total duration of
these proceedings, including the drafting of this Judgement, was reasonable.

143.  As the length of the delay in this case is adequately explained by the complexity of the
case, and the Accused have not demonstrated that they suffered any legal prejudice, the
Chamber need not consider the conduct of the Prosecution or other legal authorities.

2.6.2 Joinder

144. The Chamber recalls that in its Decision granting joinder, it reasoned that the various
Accused were charged with offenses arising out of the same transaction, within the meaning of
Rules 2 and 48 of the Rules, and that the Defence had shown no prejudice.”’”> The Chamber
noted that none of the cases joined into this trial were about to start, and concluded that it
would increase efficiency and fairness to have a single presentation of the various allegations
arising out of the transaction at issue.””> The Appeals Chamber subsequently dismissed the

%7 See, e.g., Bagosora et al., Judgement (TC), para. 83.

2% Ntahobali, Decision on Ntahobali’s Motion for a Stay of Proceedings for Undue Delay (TC), 26 November
2008, para. 24.

% Ntahobali, Decision on Ntahobali’s Motion for a Stay of Proceedings for Undue Delay (TC), 26 November
2008, para. 24; Prosecutor v. Ndayambaje, Case No. ICTR-96-8-T, Réponse d’Elie Ndayambaje a la Requéte
d’Arséne Shalom Ntahobali en arrét des procédures pour cause de délais déraisonnables, 26 August 2008.

0 Ntahobali, Decision on Ntahobali’s Motion for a Stay of Proceedings for Undue Delay (TC), 26 November
2008, para. 56.

"' Ntahobali, Decision on Ntahobali’s Motion for a Stay of Proceedings for Undue Delay (TC), 26 November
2008, para. 60.

™ Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Joinder of Trials (TC), 5 October 1999, paras.
13, 15.

B Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Joinder of Trials (TC), 5 October 1999, para.
15.
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appeals to the Chamber’s Decision.””*

the joinder issue in response to motions from the various Accuse

The Chamber subsequently issued several decisions on
427

145. The Chamber considers that the Ndayambaje Defence has not advanced any reason that
might justify reconsideration of its Decision granting joinder under this Tribunal’s well-
established reconsideration jurisprudence.”’® Under this jurisprudence, reconsideration is
appropriate if: (1) the moving party demonstrates the existence of a new fact, not known to the
Chamber when it issued its original decision, (2) the moving party demonstrates a material
change in circumstances, or (3) the moving party demonstrates the original decision was
erroneous or would cause an injustice.”’”’

146. The Chamber notes that the Ndayambaje Defence does not raise any new fact or
change in circumstances. Rather, the Ndayambaje Defence offers the general argument that the
joinder undermined the fairness of the proceedings, and so implicitly that the Chamber’s
Decision caused an injustice.””

147. The Chamber recalls that under the Rules, two or more persons accused of crimes
arising out of the same transaction may be jointly charged and tried.”” Additionally, two or
more persons who are accused of crimes arising out of the same transaction may be tried
together, even if indicted separately, if the Trial Chamber grants leave.”® A transaction is
defined as “[a] number of acts or omissions whether occurring as one event or a number of
events, at the same or different locations and being part of a common scheme, strategy or
plan.”**" A determination of whether joinder is appropriate in this regard is properly based on
the “factual allegations contained in the indictments and related submissions.”**

148. The Defence offers only a general allegation that this determination was erroneous.
Moreover, the Appeals Chamber has held in the Gotovina et al. case that litigating the

" Nyiramasuhuko, Decision (Appeal Against Trial Chamber II’s Decision of 5 October 1999) (AC), 13 April
2000; Ntahobali, Decision (Appeal Against Trial Chamber II’s Decision of 5 October 1999) (AC), 13 April 2000;
Kanyabashi, Decision (Appeal Against Trial Chamber II’s Decision of 5 October 1999) (AC), 13 April 2000.

5 Nsabimana et al., Decision on the Defence Motion Seeking a Separate Trial for the Accused Sylvain
Nsabimana (TC), 8 September 2000; Ndayambaje, Decision on the Defence Motion for Separate Trial (TC), 25
April 2001; Nyiramasuhuko & Ntahobali, Decision on the Motion for Separate Trials (TC), 8 June 2001;
Ntahobali, Decision on Ntahobali’s Motion for Separate Trial (TC), 2 February 2005; Ntahobali, Decision on
Ntahobali’s Motion for Reconsideration of the “Decision on Ntahobali’s Motion for Separate Trial” (TC), 22
February 2005; Nyiramasuhuko & Ntahobali, Decision on Nyiramasuhuko’s Motion for Separate Proceedings, a
New Trial, and Stay of Proceedings (TC), 7 April 2006.

27 While the Defence does not expressly frame its allegation as a motion for reconsideration, it de facto seeks the
reconsideration of the Trial Chamber’s earlier Decision. Under such circumstances, the Chamber will consider
whether the Defence has justified reconsideration under the applicable legal standard.

277 See, e.g., Nyiramasuhuko et al., Decision on Ntahobali’s Motion for Reconsideration of the Decision of 2
March 2006 (TC), 11 June 2007, paras. 9-10.

78 See Ndayambaje Closing Argument, T. 29 April 2009 p. 49.

2" Rule 48 of the Rules.

%0 Rule 48 bis of the Rules. However, under Rule 82 (B) the Trial Chamber may order persons accused jointly to
be tried separately, either “to avoid a conflict of interests that might cause serious prejudice to an accused,” or “to
protect the interests of justice.”

! Rule 2 (A) of the Rules.

2 Gotovina et al., Decision on Interlocutory Appeals Against the Trial Chamber’s Decision to Amend the
Indictment and for Joinder (AC), 25 October 2006, para. 16.
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common issues in the case multiple times would have required a greater expenditure of judicial
resources and so, while it is possible any one case could have concluded more quickly, more
time and resources would have been spent litigating the cases as a whole.”® Consequently, any
assertion about the length of a particular trial if conducted independently is at best
“hypothetical and speculative.””® Accordingly, the joinder did not create an injustice. As the
Defence has not pointed to any specific error in the Chamber’s decision on joinder, and has
shown no new fact or material change in circumstances, the Chamber will not reconsider its
decision joining the trials of the various Accused.*®

149. In a related manner, the Nyiramasuhuko Defence submits that Nyiramasuhuko was
prejudiced by the fact that her defence was required to present and to cross-examine first
among the six Accused. Specifically, the Defence maintains that because it was required to
present first, it was difficult to adequately mount a defence to allegations made by other
Accused after Nyiramasuhuko’s case had been presented to the Chamber.**

150. The Nyiramasuhuko Defence primarily offers a general allegation of prejudice, and
does not suggest any new fact or material change in circumstances that might justify
reconsideration of the 18 October 2004 Decision.”®” The only specific evidence adduced after
the conclusion of the Nyiramasuhuko Defence case that that Defence asserts was prejudicial
related to the Nyiramasuhuko Defence’s inability to identify the person alleged by witnesses to
have served as Nyiramasuhuko’s driver at the time in question.”®® The Defence has not
demonstrated that this inability undermined Nyiramasuhuko’s right to a fair trial or that had
the allegation been made prior to Nyiramasuhuko’s Defence, the Defence would have been
better able to rebut it. Accordingly, the issue of identification of Pauline Nyiramasuhuko’s
driver does not justify reconsideration of the order of presentation of the Defence cases.

151. The Chamber notes that in a multi-accused trial the accused persons will necessarily
have to present their cases in a specific order. To the extent that an accused person who
presents earlier is prejudiced by the order in which the various defences are presented, that
accused person may present rejoinder evidence as provided by the Rules.”® Moreover, in this
case, the various Accused were granted considerable freedom to cross-examine other Defence
witnesses to avoid any prejudice resulting from the joint trial. Accordingly, the Defence has
not shown that the 18 October 2004 Decision was erroneous and therefore cannot justify
reconsideration.

3 Gotovina et al., Decision on Interlocutory Appeals Against the Trial Chamber’s Decision to Amend the
Indictment and for Joinder (AC), 25 October 2006, para. 44.

2 Ntahobali, Decision on Ntahobali’s Motion for a Stay of Proceedings for Undue Delay (TC), 26 November
2008, para. 59.

% Further, judicial economy is not the sole consideration governing a Trial Chamber’s discretionary
determination whether to grant or deny a motion for joinder. Rather, Chambers consider, inter alia: protection of
the rights of the accused; avoidance of conflicts of interest which might prejudice any accused; and protection of
the interests of justice, including avoiding the duplication of evidence, minimizing hardship to witnesses, and
ensuring consistency of verdicts, as well as promoting judicial economy: Gotovina et al., Decision on
Interlocutory Appeals Against the Trial Chamber’s Decision to Amend the Indictment and for Joinder (AC), 25
October 2006, para. 17.

%6 Nyiramasuhuko Closing Argument, T. 21 April 2009 p. 71.

27 See T. 18 October 2004 pp. 16-17.

% Nyiramasuhuko Closing Argument, T. 21 April 2009 p. 71.

2% Rule 85 (A)(iv) of the Rules.
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152. Thus, the Chamber will not reconsider its 18 October 2004 Decision at this time.
However, as described in the Evidentiary Matters section of this Judgement (), the Chamber
will consider the order of Defence cases and any concomitant prejudice in evaluating
testimony and other evidence offered by each Accused.

2.6.3 Other Threshold Issues

2.6.3.1 Presence of Factual Witnesses in the Courtroom During Objections

153. The Nyiramasuhuko Defence notes that for much of the trial, factual witnesses were
not removed from the courtroom during objections made in the course of their testimony.
Counsel posits that there was an impact on the witnesses whenever objections, comments and
remarks by counsel and the Chamber were made in their presence.””

154. The Chamber recalls that it determined in its 30 January 2004 Decision that for the
remainder of the trial, witnesses would be excluded from the courtroom during objections and
associated arguments raised during the course of their testimony.””' Thus, the Chamber notes,
the Nyiramasuhuko Defence’s argument can relate only to witnesses who completed their
testimony prior to 30 January 2004.

155.  The Chamber notes that the Nyiramasuhuko Defence has cited no specific witness or
testimony which it argues was impacted by such discussions. As such, the Nyiramasuhuko
Defence has not substantiated its allegations of prejudice. Therefore, this submission is denied.

2.6.3.2 Substitution of Judge Bossa

156. The Nyiramasuhuko Defence avers that Nyiramasuhuko was prejudiced by the fact that
Judge Bossa was not present during the presentation of the Prosecution’s case and,
consequently, did not hear all the Prosecution witnesses testify in person, as she was only
appointed to the Bench in 2004.*

157.  When Judge Maqutu’s term of office was not renewed, Judges Sekule and Ramaroson
determined on 15 July 2003 that to continue the trial with a substitute judge, rather than
restarting the trial, would be in the interests of justice.””

158.  The Appeals Chamber upheld the Chamber’s determination.”* In particular, it held that
the fact that a substitute judge would not have personally heard every piece of testimony in the

20 Nyiramasuhuko Closing Argument, T. 21 April 2009 pp. 71-72.

21T 30 January 2004 p. 10 (Witness SX).

292 Nyiramasuhuko Closing Argument, T. 22 April 2009 p. 14.

293 Nyiramasuhuko et al., Decision in the Matter of Proceedings Under Rule 15 bis (D) (TC), 15 July 2003. Rule
15 bis of the Rules provides that where the term of a judge of the Tribunal ends during a trial in which he is
involved, the Chamber may choose to restart the case or continue the case with a substitute judge, if the parties
consent. If the parties do not consent, the remaining two judges “may nonetheless decide to continue the
proceedings before a Trial Chamber with a substitute Judge if, taking all the circumstances into account, they
determine unanimously that doing so would serve the interests of justice.” In this case, only the Prosecution and
the Nsabimana Defence consented to continuing with a substitute judge.

% Nyiramasuhuko et al., Decision in the Matter of Proceedings under Rule 15 bis (D) (AC), 24 September 2003.
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case would not in itself require the trial to be restarted in the interests of justice.””” It

specifically endorsed the practice eventually adopted by the Chamber, noting that where a
substitute judge has not witnessed testimony so as to facilitate that judge’s evaluations of
credibility:

the solution is as follows: If the judge assigned by the President certifies “that he or she
has familiarised himself or herself with the record of the proceedings” ... and thereafter
accordingly joins the bench of the Trial Chamber, the recomposed Trial Chamber may,
on a motion by a party or proprio motu, recall a witness on a particular issue which in
the view of the Trial Chamber involves a matter of credibility which the substitute
_ . . . , 296

judge may need to assess in the light of the witness’s demeanour.

159. As contemplated by the Appeals Chamber’s Decision, Judge Bossa did not personally
hear all of the Prosecution’s evidence in this case. She did, however, familiarise herself with
the evidence adduced before she joined the current Bench on the basis of both the written
transcripts and audio recordings of the proceedings.””” Where it was necessary to assess a
particular witness’ credibility in light of the witness’ demeanour, the Chamber granted the
motions to recall particular witnesses to be re-heard on specific issues.””® In such cases,
involving Witnesses QCB, QY, SJ, QBQ and QA, Judge Bossa based her assessment of the
witness’ demeanour on the testimony given when the witness was recalled. The Trial
Chamber’s approach to this issue has already been endorsed by the Appeals Chamber, and the
Nyiramasuhuko Defence demonstrates no new fact, material change in circumstance, or legal
error associated with the Chamber’s approach. Accordingly, the Chamber will not reconsider
its decision on this issue.

2.7 Evidentiary Matters

160. The Chamber has assessed the evidence in this case in accordance with the Statute, the
Rules and the decisions and judgements of the Appeals Chamber. Specifically, Rule 89 (C)
provides that a Chamber may admit any relevant evidence which it deems to have probative
value. To be admissible the evidence must be in some way relevant to an element of a crime
with which the Accused is charged. The Chamber does not need to set out in detail why it
accepted or rejected a particular testimony. This is equally applicable to all evidence, including
that tendered by the accused person.*””

161. Where guidance is not provided by these sources, the Chamber has assessed the
evidence so as to best favour a fair determination of the case against the Accused, consonant
with the spirit of the Statute and the general principles of law.

5 Nyiramasuhuko et al., Decision in the Matter of Proceedings under Rule 15 bis (D) (AC), 24 September 2003,
para. 25.

296 Nyiramasuhuko et al., Decision in the Matter of Proceedings under Rule 15 bis (D) (AC), 24 September 2003,
para. 35.

*7 Nyiramasuhuko et al., Certification in the Matter of Proceedings Under Rule 15 bis (D) (TC), 5 December
2003; Nyiramasuhuko, Decision on Defence Motion for Recall of Witnesses TA, QJ, TK, SJ, SU, SS, QBP, RE,
FAP, SD and QY or, in Default, a Disjunction of Trial or a Stay of Proceedings Against Nyiramasuhuko (TC), 6
May 2004, para. 34.

2% See, e.g., Ndayambaje, Decision on Defence Motion Requesting the Recall of Witness “TO” Based on the
Decision of the Appeals Chamber in the Matter of Proceedings Under Rule 15 bis (D) (TC), 6 May 2004.

*° Karera, Judgement (AC), para. 20.
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2.7.1 Burden of Proof and the Presumption of Innocence

162. Article 20 (3) of the Statute guarantees the presumption of innocence of each accused
person. The burden of proving each and every element of the offences charged against the
accused beyond a reasonable doubt rests solely on the Prosecution and never shifts to the
Defence.’® The Chamber must be satisfied beyond reasonable doubt that the accused is guilty
before a verdict may be entered against him or her.*”’

163. While the Defence does not have to adduce rebuttal evidence to the Prosecution case,
the Prosecution will fail to discharge its burden of proof if the Defence presents evidence that
raises a reasonable doubt regarding the Prosecution case.*”> An accused must be acquitted if
there is any reasonable explanation for the evidence other than his or her guilt.’”® Refusal to
believe or rely upon Defence evidence does not automatically amount to a guilty verdict. The
Chamber must still determine whether the evidence it does accept establishes the accused’s
guilt beyond a reasonable doubt.*** Since the accused has no burden to prove anything at a
criminal trial, the Chamber need not resolve factual disputes further once it has concluded that
the Prosecution has not proven a fact beyond a reasonable doubt. The presumption of
innocence does not require the Chamber to determine whether the accused is “innocent” of the
fact at issue; it simply forbids the Chamber from convicting the accused based on any
allegations that were not proven beyond a reasonable doubt.’”

164. The Chamber must provide reasoning for its judgement,’® but is not required to “refer
to the testimony of every witness or every piece of evidence on the trial record”.’”’ Indeed, due
to the volume of evidence, the Chamber “cannot be expected to refer to all of it”.>”® In the
present case, the Chamber has evaluated all of the evidence and, where appropriate, will refer
specifically to relevant evidence.

2.7.2 Admissibility of Evidence on Pre-1994 Events

165. It is well established that the provisions of the Statute on the temporal jurisdiction of
the Tribunal do not preclude the admission of evidence on events prior to 1994, if the Chamber
deems such evidence relevant and of probative value and there is no compelling reason to
exclude it. For example, a Trial Chamber may validly admit evidence relating to pre-1994 acts
and rely on it where such evidence is aimed at: clarifying a given context; establishing by

3% Pyrsuant to Article 20 (4)(g) of the Statute, an accused is not compelled to testify. In this case, five of the six
Accused have chosen to testify. Their decisions to testify do not entail acceptance of a burden to prove their
innocence.

3% Rule 87 (A) of the Rules (providing that a majority of the Trial Chamber must be so satisfied).

302 Kayishema & Ruzindana, Judgement (AC), para. 117; Niyitegeka, Judgement (AC), paras. 60-61.

39 Delalié¢ et al., Judgement (AC), para. 458.

3% Nehamihigo, Judgement (TC), para. 13.

3% Ntakirutimana & Ntakirutimana, Judgement (AC), para. 140.

3% Article 22 (2) of the Statute; Rule 88 (C) of the Rules.

7 Halilovié, Judgement (AC), para. 121; see also Seromba, Judgement (AC), para. 94; Kupreski¢ et al.,
Judgement (AC), para. 32.

3% Brdanin, Judgement (AC), paras. 11, 95; Kajelijeli, Judgement (AC), para. 132.
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inference the elements (in particular, criminal intent) of criminal conduct occurring in 1994; or
demonstrating a deliberate pattern of conduct.’”

166. Notwithstanding the above, the Chamber may only convict an accused for criminal
conduct having occurred in 1994. The existence of continuing conduct is no exception to this
rule. Even where such conduct commenced before 1994 and continued during that year, a
conviction may be based only on that part of such conduct having occurred in 1994.'°

2.7.3 Witness Credibility

2.7.3.1 General Considerations

167. The Trial Chamber enjoys broad discretion in choosing which witness testimony to
prefer, and in assessing the impact on witness credibility of inconsistencies within or between
witnesses’ testimonies and any prior statements. Minor inconsistencies commonly occur in
witness testimony without rendering the testimony unreliable, and it is within the Chamber’s
discretion to evaluate such inconsistencies and to consider whether the evidence as a whole is
credible. It is not unreasonable for the Chamber to accept some, but reject other parts of a
witness’ testimony.>"!

168. The Chamber also has the discretion to cautiously consider hearsay evidence and to
rely on it. The weight and probative value to be afforded to hearsay evidence, however, will
usually be less than that accorded to the evidence of a witness who has given it under oath and
who has been cross-examined.*'?

169. Evidence of facts outside the testifying witness’ own knowledge constitutes hearsay
evidence. The Chamber may admit any relevant evidence which it deems to have probative
value;’"® hearsay evidence is not per se inadmissible.*'* However, hearsay evidence may be
affected by a compounding of errors of perception, memory, narration, sincerity and recall, and
thus should be subjected to careful scrutiny before being relied on.*"

170. Many witnesses testified in closed session or with other procedures designed to protect
their identities. The Chamber is mindful of the need for the continued protection of these
witnesses. However, in light of the need to provide some details to explain its reasoning, the
Chamber has made sure to provide as much information as possible while being careful not to
reveal the identities of protected witnesses.'®

3% Nahimana et al., Judgement (AC), para. 315.

319 Nahimana et al., Judgement (AC), para. 316.

3 Muvunyi 11, Judgement (AC), para. 44.

312 Kalimanzira, Judgement (AC), para. 96; Karera, Judgement (AC), para. 39.

313 Rule 89 (C) of the Rules.

3 Akayesu, Judgement (AC), paras. 284-309.

3 Akayesu, Judgement (AC), paras. 284-309; Simié et al., Judgement (TC), para. 22.

316 See Rule 88 (C) of the Rules; Ntagerura et al., Judgement (TC), para. 27; Rwamakuba, Judgement (TC), para.
41.
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2.7.3.2 ldentification of the Accused

171.  With respect to the assessment of witness identification, the Chamber must proceed
with caution and carefully scrutinise factors in support of the identification, factors that impact
negatively on the reliability of the identification, and any corroborating testimony.’'’
Specifically, the Chamber will take into account the following factors: prior knowledge of the
Accused, the existence of adequate opportunity in which to observe the Accused, reliability of
witness testimonies, the possible influence of third parties, the existence of stressful conditions
at the time the event took place, the passage of time between the events and the witness’
testimony and the general credibility of the witness.”"®

172. In particular, the Chamber must always, in the interests of justice, proceed with
extreme caution when assessing a witness’ identification of the accused made under difficult
circumstances. While the Chamber is not obliged to refer to every piece of evidence on the
trial record in its judgement, where a finding of guilt is made on the basis of identification
evidence given by a witness under difficult circumstances, the Chamber must rigorously
implement its duty to provide a “reasoned opinion”. In particular, a reasoned opinion must
carefully articulate the factors relied upon in support of the identification of the accused and
adequately address any significant factors impacting negatively on the reliability of the
identification evidence.”"’

173. No probative weight will be assigned to an identification given for the first time by a
witness while testifying, who identifies the accused while he is standing in the dock. Because
all of the circumstances of a trial necessarily lead such a witness to identify the person on trial
(or, where more than one person is on trial, the particular person on trial who most closely
resembles the man who committed the offence charged), no positive probative weight will be
given by the Chamber to these “in court” identifications.**°

2.7.3.3 Uncorroborated Testimony

174. There is no requirement that convictions be made only on evidence of two or more
witnesses. The Chamber may rule on the basis of a single testimony if, in its opinion, that
testimony is relevant and credible.”?' Corroboration is simply one of many potential factors in
the Chamber’s assessment of a witness’ credibility. If the Chamber finds a witness credible,
that witness’ testimony may be accepted even if not corroborated. Similarly, even if the
Chamber finds that a witness’ testimony is inconsistent or otherwise problematic enough to
warrant its rejection, it might choose to accept the evidence nonetheless because it is
corroborated by other evidence.**

175.  The ability of the Chamber to rule on the basis of testimonies and other evidence is not
bound by any rule of corroboration, but rather on the Chamber’s own assessment of the

3 Kalimanzira, Judgement (AC), para. 96; Bagilishema, Judgement (AC), paras. 75-81; Kupreski¢ et al.,
Judgement (AC), paras. 39, 135.

318 Niyitegeka, Judgement (AC), paras. 100-101.

Y Kupreski¢ et al., Judgement (AC), para. 39.

320 Kunarac et al., Judgement (AC), para. 320.

32! Renzaho, Judgement (AC), para. 556; Musema, Judgement (AC), para. 37.

322 Ntakirutimana & Ntakirutimana, Judgement (AC), para. 132.
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probative value of the evidence before it. The Chamber may freely assess the relevance and
credibility of all evidence presented to it. The Chamber notes that this freedom to assess
evidence extends even to those testimonies which are corroborated: the corroboration of
testimonies, even by many witnesses, does not establish absolutely the credibility of those
testimonies.’>

176. When the evidence of only one witness is available in relation to a certain material fact,
the Chamber may rely on such evidence even in the absence of corroboration, but should
carefully scrutinise all uncorroborated evidence before making any findings on the basis of
such evidence.*** The Chamber recalls that in cases of sexual assault, pursuant to Rule 96 (i) of
the Rules, the Chamber shall not require corroboration of the victim’s evidence.

2.7.3.4 Prior Statements

177.  Rule 90 (A) of the Rules provides that witnesses shall be heard by the Chamber. Prior
out-of-court witness statements are normally relevant only as necessary for the Trial Chamber
to assess credibility. While there is no absolute prohibition on accepting prior statements for
the truth of their contents, the Appeals Chamber has stated that Tribunal jurisprudence
discourages this practice.’”

178. Moreover, the Chamber has discretion to determine whether alleged inconsistencies
between prior statements and later testimony render the testimony unreliable,’”*® and the
Chamber may accept parts of a witness’ testimony while rejecting other parts.’”” Where
testimony lacks precision or is inconsistent about matters such as the exact date, time or
sequence of events, the lack of precision does not necessarily discredit the evidence provided
that the discrepancies relate to matters peripheral to the charges in the indictments.”*® For
example, some inconsistencies in testimony may be caused by cultural factors and
interpretation issues.**’ Similarly, it may be difficult to recall particular dates with respect to
events that are repetitive or continuous.>*’

179. Many witnesses lived through particularly traumatic events and the Chamber
recognises that the emotional and psychological reactions that may be provoked by reliving
those events may have impaired the ability of some witnesses to clearly and coherently
articulate their stories.”' Moreover, where a significant period of time has elapsed between the

33 Musema, Judgement (AC), para. 37.

% Kayishema & Ruzindana, Judgement (AC), para. 320; Musema, Judgement (AC), para. 36; Rutaganda,
Judgement (AC), paras. 28-29.

3% Kalimanzira, Judgement (AC), para. 180; Nchamihigo, Judgement (AC), para. 311.

326 Seromba, Judgement (AC), para. 116; Rutaganda, Judgement (AC), paras. 443-447.

327 Seromba, Judgement (AC), para. 110; Simba, Judgement (AC), para. 212; Kupreski¢ et al., Judgement (AC),
para. 333.

328 Simié et al., Judgement (TC), para. 22; Delali¢ et al., Judgement (AC), para. 497; Krnojelac, Judgement (TC),
para. 69.

2 Musema, Judgement (TC), paras. 100-105; Rwamakuba, Judgement (TC), para. 40.

30 Akayesu, Judgement (TC), paras. 142-143; Kunarac et al., Judgement (AC), para. 267; Kunarac et al.,
Judgement (TC), para. 564; Naletili¢ & Martinovi¢, Judgement (TC), para. 10; Vasiljevi¢, Judgement (TC), para.
21; Krnojelac, Judgement (TC), para. 69; Furundzija, Judgement (TC), para. 113.

3Y Muvunyi I, Judgement (TC), paras. 14, 324; Karera, Judgement (TC), paras. 141, 160; Rwamakuba,
Judgement (TC), para. 40; Kunarac et al., Judgement (TC), para. 564.
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acts charged in the indictments and the trial, it is not always reasonable to expect the witness to
recall every detail with precision.’*?

180. Prior consistent statements, however, cannot be used to bolster a witness’ credibility,
except to rebut a charge of recent fabrication of testimony. The fact that a witness testifies in a
manner consistent with an earlier statement does not establish that the witness was truthful on
either occasion; after all, an unlikely or untrustworthy story is not made more likely or more
trustworthy simply by rote repetition.”**

181. Moreover, there is a general, though not absolute, preference for live testimony before
the Tribunal.*** This is consistent with Rule 90 (A) of the Rules which states in part that
witnesses shall, in principle, be heard directly. The Chamber has the responsibility to resolve
any inconsistencies that may arise within and/or among witnesses’ testimonies, and it is within
the discretion of the Chamber to evaluate any inconsistencies, to consider whether the
evidence taken as a whole is reliable and credible and to accept or reject the “fundamental
features” 3g)sf the evidence. It may do this by relying on live testimony or documentary
evidence.

2.7.3.5 Detained Witnesses and Accomplice Testimony

182. Some of the witnesses for both the Prosecution and Defence were transferred from
detention in Rwanda to testify. The Chamber recognises that even if a detained witness may
have an incentive to perjure himself to gain leniency from the Rwandan authorities this “is not
sufficient, by itself, to establish that the suspect did in fact lie.”**® However, accomplices may
be motivated to shift blame by implicating others. More specifically, “a witness who faces
criminal charges that have not yet come to trial “‘may have real or perceived gains to be made
by incriminating accused persons’ and may be tempted or encouraged to do so falsely”.>*’ This
risk, when properly raised and substantiated, should be considered by the Trial Chamber. Thus,
the evidence of all detained witnesses must be treated with appropriate caution by the Chamber
to ensure a fair trial and to avoid prejudice to the accused.” Such evidence in the present case
has similarly been treated with appropriate caution, considering the “totality of the
circumstances” of the testimony.339

183. It is well established that nothing prohibits the Chamber from relying on evidence
given by a convicted person, including evidence of a partner in crime of the person being tried
before the Tribunal. With regard to accomplice testimony, however, the Chamber is mindful
that accomplice testimony should be treated with additional caution, as an accomplice may
have incentives to craft his testimony to affect his own case or to ensure a lighter sentence, or

332 Akayesu, Judgement (TC), paras. 142-143; Kunarac et al., Judgement (TC), para. 564; Krnojelac, Judgement
(TC), para. 69; Furundzija, Judgement (TC), para. 113; Muvunyi I, Judgement (TC), paras. 14, 324.

333 Ntakirutimana & Ntakirutimana, Judgement (AC), para. 147.

34 See Nyiramasuhuko et al., Decision in the Matter of Proceedings under Rule 15 bis (D) (AC), 24 September
2003, para. 25.

335 Kupreski¢ et al., Judgement (AC), para. 31.

36 Ntakirutimana & Ntakirutimana, Judgement (AC), para. 181.

37 Ntakirutimana & Ntakirutimana, Judgement (AC), para. 129.

3% Ntagerura et al., Judgement (AC), paras. 199-206.

339 Ntagerura et al., Judgement (AC), paras. 204-205, 233-234; Niyitegeka, Judgement (AC), para. 98.
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even falsely implicate another accused to gain an advantage.>*” However, even uncorroborated
accomplice testimony may be relied upon if the Chamber is convinced the witness is truthful
and reliable. Other evidence which supports accomplice testimony will be relevant to bolster
that testimony.”*' The Chamber, thus, is mindful of its obligation to explain why it accepts the
evidence of witnesses who may have had motives or incentives to implicate the accused.”*

2.7.3.6 Alibi Evidence and Burden of Proof

184. The rules governing notice of alibi are set forth above ().

185. In raising an alibi, the Accused not only denies that he committed the crimes for which
he is charged but also asserts that he was elsewhere than at the scene of these crimes when
they were committed. The onus is on the Prosecution to prove beyond a reasonable doubt the
guilt of the Accused. In establishing its case, when an alibi defence is introduced, the
Prosecution must prove, beyond any reasonable doubt, that the accused was present and
committed the crimes for which he is charged and thereby discredit the alibi defence. The alibi
defence does not carry a separate burden of proof. If the defence is reasonably possibly true, it
must be successful.’* In short, the Chamber may reject an alibi only if the Prosecution
establSiﬂles “beyond a reasonable doubt that, despite the alibi, the facts alleged are nevertheless
true.”

186. One of the most recent pronouncements regarding the legal standards governing the
Chamber’s consideration of alibi evidence was set forth by the Appeals Chamber in the
Zigiranyirazo Appeals Judgement. There, the Appeals Chamber reiterated that a defence of
alibi does not shift the burden of proof to the accused. Rather, the finder of fact considers
whether the alibi defence entailed the presentation of evidence “likely to raise a reasonable
doubt in the Prosecution case,” and “[i]f the alibi is reasonably possibly true, it must be
accepted.”* To sustain a conviction, the Prosecution must demonstrate that, regardless of the
alibi, the facts as alleged are true beyond a reasonable doubt, either by demonstrating that the
alibi evidence offered does not negate the presence of the accused at the critical place and at
the critical time, or that the alibi evidence is not credible.’*

187. However, once the Chamber finds, beyond a reasonable doubt, that the alibi witnesses
were not credible, it is not required to make findings beyond a reasonable doubt regarding the
reasons why witnesses might offer incredible and inconsistent accounts of events.**’

2.7.3.7 Issues in Evaluating Testimony Relating to Joint Trial

188.  Because this is a joint trial, the Chamber has evaluated the charges against each of the
Accused in light of all of the evidence put forth by the Prosecution and each of the defendants,

30 Niyitegeka, Judgement (AC), para. 98.

341 Muvunyi 11, Judgement (AC), para. 38; Renzaho, Judgement (AC), para. 263; Ntagerura et al., Judgement
(AC), paras. 204-206.

32 Muvunyi II, Judgement (AC), para. 37.

3 Musema, Judgement (AC), para. 205 (quoting Musema, Judgement (TC), para. 108).

3 Musema, Judgement (AC), para. 202.

% Zigiranyirazo, Judgement (AC), para. 17.

36 Zigiranyirazo, Judgement (AC), para. 18.

37 Ntakirutimana & Ntakirutimana, Judgement (AC), para. 161.
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not just the evidence of the Prosecution and each particular defendant. Additionally, the
Chamber has taken all necessary measures to ensure that each of the Accused is afforded the
same rights to which that Accused would have been entitled had they been tried alone.’*® The
Chamber has been attentive to the possibility of prejudice arising from different Accused
persons’ presentations of their cases.

189.  When an accused in a joint trial testifies before other co-accused present their cases, the
Chamber will take this fact into consideration when assessing the weight of testimony of each
accused relative to evidence subsequently presented, in recognition of the fact that the accused
testified without the benefit of knowing what subsequent witnesses would say about their
evidence beyond the indication provided in those witnesses’ will-say statements.’*

2.7.3.8 Testimony by the Accused

190.  While there is a fundamental difference between being an accused, who might testify if
he or she so chooses, and a witness, this does not imply that the rules applied to assess the
testimony of an accused are different from those applied with respect to the testimony of an
ordinary witness. The Chamber shall “decide which witness’s testimony to prefer”, without
necessarily articulating every step of its reasoning in reaching this decision.”®’ In doing so, as
for any witness, the Chamber is required to determine the overall credibility of an accused
testifying at his or her own trial, and then assess the probative value of the accused’s evidence
in the context of the totality of the evidence.*'

191. The Chamber is cognisant of the rule that in joint trials, each accused is entitled to the
same rights as he or she would be in an individual trial.*>* In this regard, the Chamber has been
attentive to the risk that one Accused’s evidence will prejudice another Accused, and will
diligently assure that the guarantees of Rule 82 (A) are respected.

2.7.4 Expert Witnesses

2.7.4.1 General Challenges to Expert Evidence by the Defence

192. The Ntahobali Defence submits that testimony by Prosecution expert witnesses on the
basis of unidentified and uncorroborated sources may not be relied on to support the charges
proffered against them, that opinion testimony by expert witnesses has no probative value
since it is not based on the evidence adduced by the Parties, and that such testimony is not
helpful in providing context for the allegations in the Indictment, since it omits major
events.”> Other Defence teams further, and more specifically, aver that Prosecution Expert
Witnesses Des Forges, Guichaoua and Ntakirutimana may have been partial, and were
testifying outside their areas of expertise, and challenge the reliability of Expert Witness
Guichaoua’s sources.”™ The Nyiramasuhuko Defence further challenges the experts’

348 See Rule 82 (A) of the Rules.

39 Simi¢ et al., Judgement (TC), paras. 17, 20.

30 Kupreskic et al., Judgement (AC), para. 32.

3 Ntakirutimana & Ntakirutimana, Judgement (AC), para. 392; Musema, Judgement (AC), para. 50.

332 Rule 82 (A) of the Rules.

353 Ntahobali Closing Brief, para. 72.

334 Nyiramasuhuko Closing Brief, paras. 380, 395-401, 428, 433, 447, 449-459, 465-507; Nsabimana Closing
Brief, paras. 101-105; Ndayambaje Closing Brief, para. 906; see also Kanyabashi Closing Brief, para. 625.
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qualifications, and asserts that the inability to cross-examine the confidential sources of Expert
Witnesses Des Forges and Guichaoua constituted a violation of the Accused’s rights.”> The
Defence notes that the lack of clear sourcing might render it difficult for the Chamber to
evaluate the reliability and reasonableness of the experts’ conclusions.>®

193. The Prosecution maintains, by contrast, that each expert witness was cross-examined
for several days, giving the Defence adequate opportunity to explore the sources of their
testimony. The Prosecution further argues that the experts provided extensively researched and
annotated reports, and that their testimonies were within their respective fields of expertise.”’

194.  With regards to qualifying, the Chamber certified the following witnesses as experts:
Prosecution Witness Alison des Forges, as an expert in history and the human rights situation
in Rwanda up to and including the events of 1994;® Prosecution Witness André Guichaoua,
as an expert in political science;””’ Prosecution Witness Evariste Ntakirutimana, as an expert in
social linguistic discourse analysis, lexicology, semantics, language and planning;*®
Prosecution Witness Antipas Nyanjwa, as an expert in handwriting analysis;®'
Nyiramasuhuko Defence Witness Eugene Shimamungu, as an expert in the Kinyarwanda
language and in the analysis of political discourse;’** and Kanyabashi Defence Witness Filip
Reyntjens as an expert in history, law and governance in Rwanda.’®® Nyiramasuhuko and
Ntahobal3i6Pefence Witness Edmond Babin was denied certification as an expert in crime scene
analysis.

195. The Chamber has closely considered the qualifications of each of the foregoing
witnesses, including their relevant experience and methods of inquiry, and notes the Defence
had adequate opportunity to voir dire the same witnesses. It was based upon all of these
elements that the Chamber concluded that each of these witnesses met the threshold of
expertise necessary to testify as an expert in this case. It is for the Chamber to decide whether,
on the basis of the evidence presented by the parties, the person proposed can be admitted as
an expert witness.”®> The Chamber will not revisit the issue of whether a particular witness
qualified as an expert in their field.

2.7.4.2 Applicable Law on Consideration of Expert Evidence

196. Specific challenges to the testimony of expert witnesses are addressed in the relevant
section of the factual findings applying the legal principles set forth below. Just as for any
other evidence presented, it is for the Chamber to assess the reliability and probative value of

3% Nyiramasuhuko Closing Brief, para. 376.

336 Nyiramasuhuko Closing Brief, paras. 381-390.
357 Prosecution Closing Argument, T. 20 April 2009 pp. 33-34.
338 7.7 June 2004 pp. 57-59 (Des Forges).

39T, 23 June 2004 p. 22 (Guichaoua).

360713 September 2004 p. 30 (Ntakirutimana).
361 T 4 November 2004 p. 47 (Nyanjwa).

3627, 15 March 2005 pp. 52-53 (Shimamungu).
363 T, 19 September 2007 pp. 4-5 (Reyntjens).
34T, 13 April 2005 pp. 10-13.

3% Nahimana et al., Judgement (AC), para. 199.
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the expert report and testimony.’®® When assessing the probative value of the evidence

adduced by these experts the Chamber has carefully considered the professional competence of
each of the experts and the methods used by the experts.*®’

197. The evidence of an expert witness is meant to provide specialised knowledge — be it a
skill or knowledge acquired through training — that may assist the fact-finder to understand the
evidence presented. Expert witnesses are ordinarily afforded significant latitude to offer
opinions within their expertise; their views need not be based upon first-hand knowledge or
experience. Indeed, in general, the expert witness lacks personal familiarity with the particular
case, but instead offers a view based on his or her specialised knowledge regarding a technical,
scientific, or otherwise discrete set of ideas or concepts that is expected to lie outside the lay
person’s ken.**®

198. The Chamber is mindful that “while the report and testimony of an expert witness may
be based on facts narrated by ordinary witnesses or facts from other evidence, an expert
witness cannot, in principle, testify himself or herself on the acts and conduct of accused
persons without having been called to testify also as a factual witness and without his or her
statement having been disclosed in accordance with the applicable rules concerning factual
witnesses.” Though an expert “may testify on certain facts relating to his or her area of
expertise,” an expert witness’ function is not “to testify on disputed facts as would ordinary
witnesses”, but only “to assist the Trial Chamber in its assessment of the evidence.”*

199. The party alleging bias on the part of an expert witness may demonstrate such bias
through cross-examination, by calling its own expert witnesses or by means of an expert
opinion in reply. Just as for any other evidence presented, it is for the Trial Chamber to assess
the reliability and probative value of the expert report and testimony.”

2.7.5 Witnesses Under Investigation

200. The Chamber notes that, since their testimony in the present case, Prosecution
Witnesses QA, QY and SJ have become the subject of on-going investigations before the
Tribunal for false testimony and contempt of court.’’' In November 2008, the Chamber
ordered an investigation into allegations that Witness QA gave false testimony in the present
case in March 2004 and October 2008, and before the Canadian Rogatory Commission in the
Munyaneza case in May 2008. The Chamber also ordered an investigation into Witness QA’s
allegations of intimidation and bribery with respect to these three appearances.’’>

366 See Popovic et al., Decision on Joint Defence Interlocutory Appeal Concerning the Status of Richard Butler as
an Expert Witness (AC), 30 January 2008, para. 22.

37 Vasiljevié, Judgement (TC), para. 20.

368 Renzaho, Judgement (AC), para. 287; Semanza, Judgement (AC), para. 303.

3 Nahimana et al., Judgement (AC), paras. 212, 509; see also Renzaho, Judgement (AC), paras. 288-289.

370 Nahimana et al., Judgement (AC), para. 199.

37! Ntahobali, Decision on Ntahobali’s Motion for an Investigation Relative to False Testimony and Contempt of
Court (TC), 7 November 2008; Nyiramasuhuko et al., Decision on Ntahobali’s Motion for an Investigation into
False Testimony and Kanyabashi’s Motion for an Investigation into Contempt of Court Relative to Prosecution
Witnesses QY and SJ (TC), 19 March 2009.

372 Ntahobali, Decision on Ntahobali’s Motion for an Investigation Relative to False Testimony and Contempt of
Court (TC), 7 November 2008.
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201. In December 2008, the Chamber ordered the recall of Witnesses QY and SJ, to be
cross-examined by Ntahobali and any other Defence on the following specific issues: whether
Witness QY knew Witnesses SJ, TK and QBQ; whether Witness SJ knew Witnesses TK and
QJ; and whether Witnesses QY and SJ lied in their previous testimonies before the Tribunal
regarding this knowledge and, if so, about the circumstances surrounding such lies.*”?

202.  Subsequently, the Chamber directed the Registrar to appoint an independent Amicus
Curiae to investigate the false testimony of Witness QA and the related allegations of
contempt, the allegations of false testimony by Witnesses QY and SJ, and the allegations of
coercion with respect to certain appearances by these witnesses to determine whether there are
sufficient grounds for instigating formal proceedings for false testimony and contempt.®’*

203. With respect to these allegations, and without prejudice to any such proceedings which
may come before the Tribunal, the Chamber will treat these witnesses’ testimony with added
caution.

2.8 Participation of the Chief of Chambers

204. On reviewing the procedural history of the case, the Chamber became aware in July
2009 that the then-Chief of the Chambers Support Section at the ICTR, Mr. Chile Eboe-Osuji,
participated in this case as an employee of the Office of the Prosecutor in 1998 and 1999. Mr.
Eboe-Osuji is listed as counsel for the Prosecution on six decisions.’” As an immediate
precautionary measure, and before Mr. Eboe-Osuji had participated in any deliberations
relating to the guilt or innocence of any of the various Accused, the Chamber determined he
would preliminarily not be involved in the judgement drafting process. After reviewing
relevant case law, the Chamber concluded that it is unclear whether Mr. Eboe-Osuji’s
participation would raise a conflict of interest which would impact on the fair trial rights of the

37 Ntahobali, Decision on Ntahobali’s Motion for Exclusion of Evidence or for Recall of Prosecution Witnesses
QY, SJ and Others (TC), 3 December 2008.

37 Ntahobali, Decision on Ntahobali’s Motion for an Investigation Relative to False Testimony and Contempt of
Court (TC), 7 November 2008. The issue of Witness QA’s credibility also arose in the Chamber’s Decision on
Nyiramasuhuko’s Motion for Judicial Notice of an Appeals Chamber Factual Finding, 22 January 2009: see
Nyiramasuhuko et al., Decision on Pauline Nyiramasuhuko’s Motion for Judicial Notice of an Appeals Chamber
Factual Finding (TC), 22 January 2009. The Chamber observed that while Witness QA testified on recall that he
lied when he first appeared before the Chamber, the question of whether he actually lied on recall or when he first
appeared, and the identity of any people who may have been involved is the subject of an ongoing investigation;
furthermore, the Chamber noted that it considered that the probative value of all the evidence tendered is yet to be
determined: Nyiramasuhuko et al., Decision on Ntahobali’s Motion for an Investigation into False Testimony and
Kanyabashi’s Motion for an Investigation into Contempt of Court Relative to Prosecution Witnesses QY and SJ
(TC), 19 March 2009.

375 See Ndayambaje, Decision on the Defence Motion of Utmost Urgency to Resolve All Difficulties Posed by the
File Processing and, in Particular, Issues of Evidence Disclosure, Judicial Calendar and Non-Enforcement of
Decisions of the Trial Chamber in the Ndayambaje Case (TC), 16 April 1998; Ndayambaje, Decision on the
Motion of the Accused for the Replacement of Appointed Counsel (TC), 7 July 1998; Nyiramasuhuko et al.,
Decision on the Status of the Hearings for the Amendment of the Indictments and for Disclosure of Supporting
Material (TC), 30 September 1998; Kanyabashi, Scheduling Order (AC), 18 December 1998; Kanyabashi,
Decision on Extremely Urgent Defence Motion Requesting the Postponement of Appeals Chamber’s Decision To
Be Rendered on 3 June 1999, in the Matter of Joseph Kanyabashi v. The Prosecutor (AC), 3 June 1999;
Kanyabashi, Decision on the Defence Motion for Interlocutory Appeal on the Jurisdiction of Trial Chamber I
(AC), 3 June 1999.
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various Accused.’’® However, out of an abundance of caution and intent on preserving both
justice and the appearance of justice, the Chamber determined in November 2009 that Mr.
Eboe-Osuji’s involvement from the judgement drafting process would be excluded. The
Chamber notes that it has considered this issue proprio motu.

2.9 Judicial Notice

205. Rule 94 of the Rules provides that the Trial Chamber shall not require proof of facts of
common knowledge, but shall take judicial notice thereof. Any fact that cannot reasonably be
disputed must be judicially noticed pursuant to the mandatory language of Rule 94 (A) of the
Rules; there is no exception for facts that may carry a legal meaning or that may be an element
of an offence.’”” The judicial notice of facts, however, does not shift the burden of proof,
which remains with the Prosecution.’”®

206. Because judicial notice is mandatory, the Chamber shall take notice of facts that the
Appeals Chamber has confirmed are indisputable.’”” The following have been so deemed facts
of common knowledge, not subject to reasonable dispute, and therefore must be judicially
noticed under Rule 94 (A) of the Rules:

Widespread or systematic attacks against a civilian population based on Tutsi ethnic
identification occurred in Rwanda between April and July 1994;**

During the attacks, some Rwandan citizens killed or caused serious bodily or mental

harm to persons perceived to be Tutsis and as a result of the attacks, there were a large

number of deaths of persons of Tutsi ethnic identity;’™'

376 See Bizimungu et al., Decision on Appeals Concerning the Engagement of a Chambers Consultant or Legal
Officer (AC), 17 December 2009, paras. 9 (holding that legal officers and consultants are not “subject to the same
standards of impartiality as the Judges of the Tribunal”), 10 (“In some cases, a prospective staff member’s
statements or activities may be so problematic as to either impugn the perceived impartiality of the Judges or the
appearance thereof, or, even if this were not the case, the Tribunal’s fundamental guarantees of fair trial”).
Compare also Hartmann, Report of Decision on Defence Motion for Disqualification of Two Members of the
Trial Chamber and of Senior Legal Counsel (Panel), 27 March 2009, para. 54 (denying a Defence request to
preclude the Senior Legal Officer of the Pre-Trial Chamber from working on the case because he had assisted in
preparing the amicus report which led to the prosecution of the Accused); Lubanga Dyilo & Kony et al.,
Administrative Decision by the President of the Pre-Trial Division concerning the communication of submissions
relating to the Case of the Prosecutor vs. Thomas Lubanga Dyilo and the Case of the Prosecutor vs. Joseph Kony
et. al. to the Senior Legal Advisor to the Pre-Trial Division (President of the Pre-Trial Division, ICC), 20 October
2006 (preliminarily separating the Senior Legal Advisor from participation); Semanza, Judgement (AC), para. 56
(concluding that Mr. Eboe-Osuji’s presence in Chambers did not present a conflict in that case, because at the
time he served in Trial Chamber II, Semanza was litigated in Trial Chamber III, and he consequently could not
have participated in the judgement drafting process).

377 Bikindi, Judgement (AC), para. 99; Karemera et al., Decision on Prosecutor’s Interlocutory Appeal of
Decision on Judicial Notice (AC), 16 June 2006, paras. 29-30.

378 Semanza, Judgement (AC), para. 192.

37 Karemera et al., Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (AC), 16 June
2006, paras. 23, 29, 37, 41.

3% Karemera et al., Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (AC), 16 June
2000, paras. 28-29, 32; Semanza, Judgement (AC), para. 192.

3! Karemera et al., Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (AC), 16 June
20006, paras. 26, 31-32.
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Between 6 April 1994 and 17 July 1994, there was a genocide in Rwanda against the
Tutsi ethnic group;*®

There was an armed conflict not of an international character in Rwanda between 1
January 1994 and 17 July 1994;’%

Rwanda became a state party to the Convention on the Prevention and Punishment of
the Crime of Genocide (1948) on 16 April 1975;** and

Rwanda was a state party to the Geneva Conventions of 12 August 1949 and
Additional Protocol I of 8 June 1977.°%

207. The Chamber recalls its Decision of 15 May 2002 in which it took notice of the
following additional facts of common knowledge pursuant to Rule 94 (A) of the Rules:

That “[bletween 6 April 1994 and 17 July 1994, citizens native to Rwanda were

identified according to the following ethnic classifications: Tutsi, Hutu and Twa”;*®

and

That “[o]ln 6 April 1994, the President of the Republic of Rwanda, Juvénal
Habyarimana, was killed when his plane was shot down on its approach to Kigali

208. The Chamber also took judicial notice in its Decision of all the documents listed in
Annex B of the “Prosecutor’s Motion for Judicial Notice and Admission of Evidence”, but not
the facts contained therein.*®® Specifically, the Chamber took judicial notice of the authenticity
of the following documents, including any subsequent modifications or amendments made up
until 31 December 1994:

Décret-loi No. 10/75, Organisation et fonctionnement de la préfecture, 11 mars 1975;

Organisation territoriale de la République, 15 Avril 1963, Annexe II, Limites des
communes, at para. III;

Loi sur [’organisation communal, 23 novembre 1963, article I;
Deécret-loi, création de la Gendarmerie nationale (23 janvier 1974);

Ordonnance législative No. R/85/25, Création de I’Armée rwandaise (10 mai 1962,
article 4);

%2 Karemera et al., Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (AC), 16 June
20006, paras. 33, 38.

% Karemera et al., Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (AC), 16 June
2000, paras. 26, 28-29, 32; Semanza, Judgement (AC), para. 192.

3% Karemera et al., Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (AC), 16 June
2006, para. 28; Semanza, Judgement (AC), para. 192.

35 Karemera et al., Decision on Prosecutor’s Interlocutory Appeal of Decision on Judicial Notice (AC), 16 June
2000, para. 28; Semanza, Judgement (AC), para. 192.

336 Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Judicial Notice and Admission of Evidence
(TC), 15 May 2002, paras. 93, 105.

*7 Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Judicial Notice and Admission of Evidence
(TC), 15 May 2002, paras. 93, 105.

% Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Judicial Notice and Admission of Evidence
(TC), 15 May 2002, para. 133.
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Arrété présidentiel No. 86/08, Intégration de la Police dans I’Armée rwandaise (26
Jjuin 1973, articles 1, 2);

Arrété presidentiel No. 01/02, Statut des officiers des forces armées rwandaises (3
Janvier 1977, article 2);

UN Document S/RES/872 (1993), 5 October 1993; and

The Constitution of the Republic of Rwanda, 10 June 1991, Art. 45 (Gazette, 1991, p.
615).°%

2.10 Structure of the Judgement

209. This Judgement is divided into seven parts.

210. Part I contains an Introduction, which includes an overview of the case, the Tribunal’s
jurisdiction, a presentation of each Accused and a brief procedural history.

211. Part II contains this Preliminary Issues section addressing matters relating to the
Indictments, and concludes with a summary of the evidentiary principles the Chamber used in
deciding the case.

212.  Part IIl contains the Chamber’s factual findings, starting first with the general
allegations about the events in Butare and in Rwanda in 1994 and then making factual findings
about each of the events contained in the Indictments. Because many factual allegations are
common to all four Indictments, the Chamber has decided to group the factual allegations
chronologically and thematically instead of considering them Indictment by Indictment, to
avoid unnecessary repetition. Nevertheless, the Chamber has remained mindful to treat each
Accused individually when making its factual findings.

213. Part IV addresses the law applicable to the counts contained in the Indictments and
proceeds to make legal findings with respect to each of the counts against each of the Accused.

214. Part V provides the Chamber’s ultimate findings as to the responsibility of each of the
Accused based on the factual findings contained in Part III and the legal findings contained in
Part I'V.

215. Part VI discusses the law applicable to sentencing, makes findings as to aggravating
and mitigating factors, and concludes with sentences, when applicable, for each of the
Accused.

216. Part VII contains Annexes, including the four Indictments in the case, a comprehensive
procedural history, a list of defined terms and a list of cited jurisprudence.

% Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Judicial Notice and Admission of Evidence
(TC), 15 May 2002, p. 28.
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CHAPTER I1I: FACTUAL FINDINGS

3.1 Background of the 1994 Events in Rwanda

217. In order to understand the events alleged and the evidence, the Chamber deems it
helpful to summarise the historical context of the events of 1994. In this section the Chamber
will briefly discuss the Rwandan administrative structure, the geographic and population
characteristics of Butare préfecture, and some of the key historical events leading up to the
relevant factual findings of the Judgement.

218. The Chamber bases its findings in this section on uncontested facts that are generally
not linked to counts in the Indictments.

219. Before 6 April 1994, the population of Rwanda was categorised according to the
following ethnic classifications: Hutu, Tutsi and Twa. Those living in Rwanda between
6 April 1994 and 17 July 1994 continued to be identified according to this taxonomy.>”

3.1.1 The Rwandan Administrative Structure

220. Rwanda was administratively divided into provinces known as préfectures. Préfectures
were subdivided into communes, which were further subdivided into secteurs, which were in
turn subdivided into cellules. In 1994, Rwanda was comprised of 11 préfectures: Butare,
Byumba, Cyangugu, Gikongoro, Gisenyi, Gitarama, Kibungo, Kibuye, Kigali-Ville, Kigali-

Rural and Ruhengeri.””!

221. The Rwandan préfecture administration was organised with the préfet as the focal
authority and the main representative of the Government at the préfecture level, some of whom
had specific duties across the préfecture, while others were responsible for specific geographic
areas, such as particular communes. Below the préfet were sous-préfets. Underneath the sous-
preéfets were the bourgmestres, who were each in charge of a commune. Préfets, sous-préfets
and bourgmestres were appointed by the national Government. At the secteur level, conseillers
were popularly elected. Below the conseillers were the responsables de cellule.***

222. The powers of the préfet were governed by Legislative Decree No. 10/75 of
11 March 1975, which was in force on 6 April 1994.°”> According to Article 4 of the decree,
préfets were appointed and dismissed by order of the President of the Republic, on the
recommendation of the Minister of the Interior and after deliberation by the Cabinet.*** Article
8 of the decree provided that préfets had the responsibility to “[e]nsure peace, public order and
the security of persons and property.” Pursuant to Article 8 (4), préfets were obliged to assist
and supervise the commune authorities.’ Préfets were required to act as intermediaries
between the national Government and the local population, relaying instructions from central

3% Nyiramasuhuko et al., Decision on the Prosecutor’s Motion for Judicial Notice and Admission of Evidence
(TC), 15 May 2002, para. 105.

! Para. 2.2 of each Indictment.

32T, 29 June 2004 p. 23 (Guichaoua).

3% Defence Exhibit 468 (Nsabimana) (Law of 11 March 1975, Structure and Functioning of the Préfecture).

3 Defence Exhibit 468 (Nsabimana) (Law of 11 March 1975, Structure and Functioning of the Préfecture).

3% Defence Exhibit 468 (Nsabimana) (Law of 11 March 1975, Structure and Functioning of the Préfecture).
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authorities to the general public, as well as informing the Government of any events or
information of interest from the grass-roots level.”*® Préfets were granted certain powers. For
example, Article 9 of the decree stated, “[i]n the accomplishment of his mission, the Préfet
shall be able to draw on the State services within the préfecture.”’ Article 10 provided that
préfets may, in conformity with laws and regulations in force, establish administrative
regulations and impose penalties of up to 30 days imprisonment and/or a fine of 2,000
francs.”®® Under Article 11, préfets could request the intervention of the Armed Forces,
particularly the gendarmerie, to establish public order.*”’

223. Pursuant to the communal law of 23 November 1963,*° as amended by the Legislative
Decree of 26 September 1974, bourgmestres were appointed by the President of the Republic
on the proposal of the Minister of the Interior.*”’ This law was in force on 6 April 1994.*>
According to Article 56 of this law, bourgmestres were the representatives of the central
authority in the commune and the personification of the commune authority.*”® While Article
104 provided that bourgmestres had sole authority over the commune police, only préfets
could requisition the commune police.*™ Articles 46 to 50 specified préfets’ disciplinary
powers vis-a-vis bourgmestres and other listed authorities, and the circumstances under which
such sanctions were authorised.””® According to these Articles, while préfets could neither
suspend nor dismiss a bourgmestre permanently, they could take measures to suspend him
temporarily.*® Specifically, if a préfer proposed to the Minister of the Interior that a
bourgmestre be suspended or dismissed, that préfet could suspend the bourgmestre, pending a
decision from the Ministry.*"’

3.1.2 Butare Préfecture

224. Butare préfecture is located in the south of Rwanda and borders Gitarama préfecture to
the north, Gikongoro préfecture in the west, Kigali préfecture to the northeast and the country
of Burundi in the east and south.*"®

225. During the events referred to in the Indictments, Butare préfecture was divided into 20
communes: Nyakizu, Kigembe, Gishamvu, Ngoma, Runyinya, Maraba, Ruhashya, Mbazi,

3% T. 19 September 2007 p. 56 (Reyntjens).

7 Defence Exhibit 468 (Nsabimana) (Law of 11 March 1975, Structure and Functioning of the Préfecture).

3% Defence Exhibit 468 (Nsabimana) (Law of 11 March 1975, Structure and Functioning of the Préfecture).

3% Defence Exhibit 468 (Nsabimana) (Law of 11 March 1975, Structure and Functioning of the Préfecture).

40 prosecution Exhibit 189 (Law of 23 Novembre 1963, Organisation Communale).

! prosecution Exhibit 189 (Law of 23 Novembre 1963, Organisation Communale) (before the 1974 amendment
to this law, bourgmestres were elected directly by the population of the commune).

4927 19 September 2007 p. 42 (Reyntjens).

493 prosecution Exhibit 189 (Law of 23 Novembre 1963, Organisation Communale).

4% prosecution Exhibit 189 (Law of 23 Novembre 1963, Organisation Communale); T. 21 November 2007 pp.
17-18 (Reyntjens).

%95 prosecution Exhibit 189 (Law of 23 Novembre 1963, Organisation Communale).

%% prosecution Exhibit 189 (Law of 23 Novembre 1963, Organisation Communale).

7 prosecution Exhibit 189 (Law of 23 Novembre 1963, Organisation Communale).

% 713 June 2001 p. 21 (Shukry); Prosecution Exhibit 1 (Map of Butare).
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Shyanda, Muyaga, Mugusa, Nyaruhengeri, Ndora, Muganza, Kibayi, Rusatira, Nyabisindu,
Ntyazo, Muyira and Huye.**”

226. Butare préfecture was one of the most populated préfectures in Rwanda, with
approximately 400 inhabitants per square kilometre.*'® It was also one of the préfectures most
heavily populated by Tutsis; 25 percent of the Tutsi population in Rwanda lived in Butare.*!!
In the two most Tutsi-populated communes of Butare, Runyinya and Muganza, Tutsis
comprised 40 to 45 percent of the total population.*'?

3.1.3 Political System Before October 1990

227. Towards the end of the 19" century, Germany colonised Rwanda; years later the
Kingdom of Belgium took over until Rwanda became independent.*"?

228. In 1959, inter-ethnic turmoil broke out, compelling a large contingent of Tutsis living
in Rwanda to flee the country‘414 Some of those fleeing Tutsis organised into military groups
later known as the RPF which began conducting raids into Rwanda from the early 1960s
through 1967.*'° There were also some Hutus among the RPF leadership.*'®

229.  On 1 July 1962, Rwanda became independent; the first President of the Republic was
Dominique Mbonyumutwa, a Hutu, who was replaced by Grégoire Kayibanda, a Hutu, that

same year.417

230. On 5 July 1973, General Juvénal Habyarimana, a Hutu, overthrew Grégoire Kayibanda
following a coup d’état which marked the end of the first Republic.*'® In July 1975, Juvénal
Habyarimana officially became President of the Republic.*® From 1975 until the adoption of a
new constitution on 10 June 1991, the MRND party founded by Habyarimana was the only
political party in Rwanda.**

3.1.4 The RPF Attack of 1 October 1990

231.  On 1 October 1990, the RPF launched an attack on Rwanda from Uganda.**' After the
attack, the Government arrested approximately 8,000 people nationwide claiming they were
accomplices of the RPF. Nationally, the majority of those arrested were Tutsis.*** In Butare,
some political figures were among those arrested, including Fréderic Nzamurambaho and

99 Para. 2.3 of each Indictment.

197 24 June 2004 p. 33 (Guichaoua).

T, 24 June 2004 p. 33 (Guichaoua).

127,24 June 2004 p. 33 (Guichaoua).

#1378 June 2004 p. 7 (Des Forges).

4147, 8 June 2004 pp. 9-10 (Des Forges).

41578 June 2004 p. 10 (Des Forges).

4167 14 June 2004 p. 64 (Des Forges); T. 29 September 2004 p. 23 (Guichaoua).

177, 8 June 2004 p. 22 (Des Forges).

418 7.8 June 2004 p. 11 (Des Forges); T. 19 September 2007 p. 11 (Reyntjens).

19T 19 September 2007 p. 18 (Reyntjens); Prosecution Exhibit 110A (Des Forges Expert Report) p. 3.
0T, 19 September 2007 p. 18 (Reyntjens); Prosecution Exhibit 110A (Des Forges Expert Report) p. 3.
21T, 25 June 2004 pp. 35-36 (Guichaoua); T. 4 July 2007 pp. 13-15 (Nteziryayo); T. 21 October 2008 p. 57
(Ndayambaje).

27,25 June 2004 pp. 35-36 (Guichaoua); T. 22 February 2005 p. 4 (Witness WZIM).
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Félicien Gatabazi, who later played a key role in the creation of the PSD, an opposition
party.**® In addition to the arrests, about 300 Tutsi civilians were killed in Kabilira commune in
mid-October 1990.***

3.1.5 The Multi-Party Era in Rwanda

232. A new constitution was adopted on 10 June 1991, which created a multi-party system
and provided for the creation of the Transitional Government. New political parties were
created, including the MDR, PSD, PL, PDC and the CDR.*?

233.  On 7 April 1992, the MRND, MDR, PSD, PDC and PL signed a protocol agreement,
which set forth the power-sharing arrangement that formed the heart of the Transitional
Government.”® On 16 April 1992, the multi-party Transitional Government, headed by
Dismas Nsengiyaremye of the MDR, was established.*?” Article 3 of the protocol provided for
the organisation of commune, legislative and presidential elections to be held within 12 months
of the creation of the Transitional Government.***

234.  On 3 June 1992, the MDR, PL and PSD met representatives of the RPF in Brussels,
Belgium, to discuss how to resolve the ongoing hostilities.*”” The MRND did not participate in
these discussions.””” At the end of the meeting, the participants issued a document entitled
“Joint Communiqué between the Democratic Forces for Change and the RPF”, which declared
its signatories’ agreement to a ceasefire.””' Nevertheless, on the following night of 4-5 June
1992, '[?362 RPF launched an attack on Byumba préfecture, displacing approximately 350,000
people.

235.  On 8 February 1993, the RPF launched an attack in the north of Rwanda, notably in
Byumba, Kigali, Ruhengeri and Kibungo préfectures.*”> Hundreds of thousands of people
were displaced, increasing the total number of displaced persons to 1,000,000.**

236. On 13 April 1993, the five parties constituting the Transitional Government signed a
second protocol, extending the Transitional Government’s mandate by three months since
elections had not been conducted within 12 months of the Government’s creation as prescribed
by the original protocol of 7 April 1992.%° Article 2 of the second protocol provided that the

237,25 June 2004 pp. 34-36 (Guichaoua).

#2478 June 2004 p. 12 (Des Forges).

#5719 September 2007 p. 18 (Reyntjens).

6 Defence Exhibit 320 (Nyiramasuhuko) (Protocol of Understanding Between Political Parties Called to
Participate in the Transitional Government); T. 1 September 2005 pp. 40-41 (Nyiramasuhuko).

27T, 29 September 2004 p. 49 (Guichaoua).

% Defence Exhibit 320 (Nyiramasuhuko) (Protocol of Understanding Between Political Parties Called to
Participate in the Transitional Government); T. 5 September 2005 pp. 46-47 (Nyiramasuhuko).

429730 September 2004 pp. 45-47 (Guichaoua).

#9730 September 2004 pp. 46-47 (Guichaoua); T. 7 September 2005 pp. 11-13 (Nyiramasuhuko).

1T, 30 September 2004 pp. 45-47 (Guichaoua); T. 7 September 2005 pp. 19-21 (Nyiramasuhuko).

#2730 September 2004 pp. 45-47 (Guichaoua); T. 25 September 2007 pp. 45-47 (Reyntjens).

37,8 September 2005 p. 30 (Nyiramasuhuko); T. 30 September 2004 pp. 53-54 (Guichaoua).

47,30 September 2004 pp. 53-54 (Guichaoua).

35 Defence Exhibit 324 (Nyiramasuhuko) (Additional Protocol to the Protocol Agreement Between the Political
Parties Represented in the Transitional Government Formed on 16 April 1992); T. 1 September 2005 p. 55
(Nyiramasuhuko). The five parties were the MRND, MDR, PL, PSD and PDC.
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main task of the Government during its extended term was to negotiate a peace deal and
establish the Broad-Based Transitional Government.**

237.  On 16 July 1993, the five governing parties signed a third protocol further extending
the Transitional Government’s mandate until the Broad-Based Transitional Government took
office.*” After this new protocol was signed, Dismas Nsengiyaremye was dismissed as Prime
Minister and replaced by Agathe Uwilingiyimana, who was sworn in on 18 July 1993+

3.1.6 The Arusha Accords

238. On 3 August 1993, President Habyarimana and Colonel Alexis Kanyarengwe,
chairman of the RPF, signed the Arusha Accords, which comprised six military and political
protocol agreements.**’

239. The political protocol envisaged three transitional institutions: the Transitional National
Assembly, the Broad-Based Transitional Government and the Presidency of the Republic.440
The number of Government ministerial positions held by the MRND was to be limited to five,
plus the Presidency, with the remaining posts to be shared as follows: RPF, five; MDR, four
(including the Prime Minister); PSD, three; PL, three; and the PDC, one.*!

240. On 5 January 1994, Juvénal Habyarimana was sworn in as President in conformity with
the Arusha Accords. In the three months that followed, attempts to set up the Broad-Based
Transitional Government and the Transitional National Assembly failed.**?

3.1.7 The Murder of Félicien Gatabazi and Martin Bucyana

241. On 22 February 1994, Félicien Gatabazi, Secretary-General of the PSD, was murdered
in Kigali.**® Gatabazi had been very popular in Butare, having co-founded the PSD with other
natives of Butare préfecture.**

436 Defence Exhibit 324 (Nyiramasuhuko) (Additional Protocol to the Protocol Agreement Between the Political
Parties Represented in the Transitional Government Formed on 16 April 1992).

7 Defence Exhibit 329 (Nyiramasuhuko) (Additional Protocol to the 7 April 1992 Protocol Signed by the
Political Parties Participating in the Transitional Government Formed on 16 April 1992); T. 8 September 2005 pp.
57-59 (Nyiramasuhuko).

8T 6 October 2004 p. 5 (Guichaoua); T. 8 September 2005 pp. 59-61 (Nyiramasuhuko).

9 Defence Exhibit 325 (Nyiramasuhuko) (Peace Agreement Between the Government of the Republic of
Rwanda and the RPF) (These protocol agreements were: (i) Ceasefire agreement dated 29 March 1991 between
the Government of the Republic of Rwanda and the RPF, as amended in Gbadolite on 16 September 1991 and in
Arusha on 12 July 1992; (ii) Protocol agreement between the Government of the Republic of Rwanda and the
RPF on the rule of law, signed in Arusha on 18 September 1992; (iii) Protocol agreement between the
Government of the Republic of Rwanda and the RPF on power-sharing within a broad-based transitional
government, signed in Arusha on 30 October 1992 and 9 January 1993; (iv) Protocol agreement between the
Government of the Republic of Rwanda and the RPF on the repatriation of refugees, and the resettlement of
displaced persons, signed in Arusha on 9 June 1993; (v) Protocol agreement between the Government of the
Republic of Rwanda and the RPF on the integration of the armed forces of the two parties, signed in Arusha on 3
August 1993; (vi) Protocol agreement between the Government of the Republic of Rwanda and the RPF on
miscellaneous issues and final provisions, signed in Arusha on 3 August 1993).

#0719 September 2007 pp. 20, 22 (Reyntjens).

*! Para. 1.11 of each Indictment.

#2719 September 2007 pp. 26-27 (Reyntjens); T. 20 September 2005 pp. 16, 29 (Nyiramasuhuko).
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242.  Shortly after Félicien Gatabazi’s death, Martin Bucyana, the CDR President, was
murdered in Mwulire secteur, Mbazi commune, Butare préfecture.**

3.1.8 President Habyarimana’s Death and Its Immediate Consequences

243.  On 6 April 1994, the plane carrying President Habyarimana and other passengers was
shot down on its approach to Kigali airport.**® On 7 April 1994, a communiqué from the
Minister of Defence was broadcast on the radio asking people to remain at home until further
notice.*”” On 7 April 1994, several key political figures were murdered in Kigali, including:
Prime Minister Agathe Uwilingiyimana; Kavaruganda, the president of the Rwandan
Constitutional Court; Fréderic Nzamurambaho, the president of the PSD; and Gafaranga and
Ngango, vice-presidents of the PSD.**® The search for and killing of people, mostly Tutsis,
started on 7 April 1994 and proceeded to spread throughout the country.**

3.1.9 The Interim Government

244. The Interim Government was created on 8 April 1994, following the death of President
Habyarimana and Prime Minister Uwilingiyimana. Doctor Théodore Sindikubwabo, Speaker
of the Rwandan Parliament, was appointed President of the Republic on the basis of the 1991
constitution.””® The same day, President Sindikubwabo appointed Jean Kambanda from the
MDR to the post of Prime Minister.*’' Both President Sindikubwabo and Prime Minister
Kambanda hailed from Butare.** The Interim Government included Pauline Nyiramasuhuko,
another native of Butare, as Minister of Family and Women’s Development.***

245. The objectives of the Interim Government were set out in a protocol agreement, signed
on 8 April 1994 by representatives of the MRND, MDR, PSD, PDC and PL, which together
comprised this Interim Government.”* On 9 April 1994, the members of the Interim
Government were sworn-in at the Hétel des Diplomates in Kigali.*>®

3T, 11 September 2006 pp. 49-50 (Nsabimana); T. 20 September 2007 pp. 27-28 (Reyntjens).

4T, 1 September 2005 p. 35 (Nyiramasuhuko); T. 28 June 2004 p. 7 (Guichaoua).

57,28 June 2004 p. 7 (Guichaoua); T. 11 September 2006 p. 51 (Nsabimana).

6T 21 February 2007 p. 9 (ICS) (Witness AND-30).

77,2 October 2006 pp. 15, 17 (Rutayisire); T. 18 March 2002 pp. 63-64 (ICS) (Witness QBV).

8 T.19 September 2007 p. 30 (Reyntjens); T. 11 September 2006 pp. 52-54 (Nsabimana).

978 June 2004 p. 28 (Des Forges).

#0719 September 2007 p. 35 (Reyntjens); T. 28 June 2004 p. 58 (Guichaoua).

1T 26 September 2007 p. 29 (Reyntjens); T. 28 June 2004 p. 58 (Guichaoua).

#2728 June 2004 p. 58 (Guichaoua).

43 7. 28 June 2004 p. 60 (Guichaoua); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) pp. 36-37;
Para. 4.2 of the Nyiramasuhuko and Ntahobali Indictment.

% Defence Exhibit 345 (Nyiramasuhuko) (Additional Protocol to the Protocol of Understanding Between the
Political Parties Invited to Participate in the Transitional Government, signed 7 April 1994); T. 26 September
2005 pp. 37-38 (Nyiramasuhuko).

#5726 September 2007 p. 25 (Reyntjens).
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3.2 Allegation of Fabrication of Evidence
3.2.1 Introduction

246. The Kanyabashi, Nyiramasuhuko and Nsabimana Defence contend that several
Prosecution witnesses were improperly influenced in their testimony by the /buka association.
Evidence led in this regard was aimed at discrediting the testimony of Prosecution witnesses.

247. The Kanyabashi Defence submits that 14 Prosecution witnesses were members of the
Ibuka association, and were either improperly influenced to give false testimony against
Kanyabashi or they encouraged others to testify falsely against Kanyabashi.**® The Kanyabashi
Defence relies on the testimony of Kanyabashi Defence Witness D-2-21-T in submitting that
Prosecution Witnesses RL, RO, SS, SU TK, QA, QAM, QBM, QC, QG, QI, QJ, QP and QY
attended meetings of the Ibuka association where participants discussed falsification of
testimony against Kanyabashi.*>’ The Kanyabashi Defence further relies on the testimony of
Kanyabashi Defence Witness D-2-18-O in submitting that Prosecution Witnesses QI and RL
were Ibuka members who chaired meetings regarding false accusations against Kanyabashi.*®
The Kanyabashi Defence relies on the testimony of Kanyabashi Defence Witness D-13-D in
submitting that Prosecution Witnesses SU and FAE were influential /buka members who
falsely accused many people they did not know.*” The Kanyabashi Defence relies on
Prosecution Witness QA’s testimony that three influential /buka members met with him on
several occasions and encouraged him to lie against Kanyabashi, which he did.**°

248. The Nyiramasuhuko Defence relies on the testimony of Nyiramasuhuko Defence
Witness WNMN in submitting that Prosecution Witness FAE is a militant member of the
Association of Genocide Survivors, which is run by /buka and known for fabricating testimony
against accused at the ICTR.**' Additionally, Nyiramasuhuko Defence Witness WMCZ
testified that Prosecution Witness QBP is an /buka member who informed him that she was
accusing people in order to acquire their property.*®*

249. The Nsabimana Defence relies on the testimony of Nteziryayo Defence Witness AND-
59, Kanyabashi Defence Witnesses D-2-21-T, D-2-18-O and D-13-D and Prosecution Witness
QA in submitting that numerous Prosecution witnesses including, Witnesses SS, SU, TK,
QAM, QBQ, QG, QI, TK, QJ, QP and QY, are not credible, because they are involved in the

% Eleven of these Prosecution witnesses testified at trial, Witnesses QBM, QC and RO did not testify. See
Kanyabashi Closing Brief, paras. 6-10.

#7 Kanyabashi Closing Brief, paras. 266-268, 620 (submissions regarding Witness QA); paras. 113, 155, 162, 199
(submissions regarding Witness QAM); paras. 113, 155, 162, 199 (submissions regarding Witness QP); para. 357
(submissions regarding Witness QG); paras. 280, 292, 302, 435, 480 (submissions regarding Witness QI); paras.
280, 291, 302, 435 (submissions regarding Witness QJ); paras. 280, 291, 302, 435 (submissions regarding
Witness TK); para. 435 (submissions regarding Witness QY); paras. 267-268 (submissions regarding Witness
RL); paras. 435, 447 (submissions regarding Witness SS); paras. 435, 447 (submissions regarding Witness SU).
438 Kanyabashi Closing Brief, paras. 10, 207, 239, 302; see also para. 267 (submissions regarding Witness RL);
fn. 1905 (citing Witness D-2-18-O’s testimony with respect to Witness QI’s alleged involvement in /buka).

49 Kanyabashi Closing Brief, para. 10, fn. 1728 (submissions regarding Witness SU); T. 19 February 2008 p. 20
(ICS) (Witness D-13-D) (regarding Witness FAE).

460 Kanyabashi Closing Brief, paras. 9, 266, 302. One of those individuals is allegedly Witness QC, who did not
testify at trial.

%! Nyiramasuhuko Closing Brief, paras. 286, 293, 602.

2 T2 February 2005 pp. 6, 10 (ICS); T. 3 February 2005 p. 68 (ICS) (Witness WMCZ).
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Ibuka association, which is well known for improperly influencing witnesses.*”® The
Nsabimana Defence also relies on the testimony of Kanyabashi Defence Expert Witness Filip
Reyntjens in support of its allegations that particular Prosecution witnesses were coached
before testifying at the [CTR.***

250. The Kanyabashi Defence further submits that four Prosecution witnesses were
members of a Rwandan prison group, whose mission was to fabricate evidence against
Kanyabashi.**> Specifically, the Kanyabashi Defence relies on the testimony of Kanyabashi
Defence Witness D-2-13-D in submitting that Prosecution Witnesses FAC, FAM, QCB and
QAH belonged to a pressure group in prison whose mission was to incriminate Kanyabashi.**®
In support of this submission, the Kanyabashi Defence relied on the evidence of Prosecution
Expert Witnesses Alison Des Forges and André Guichaoua and Kanyabashi Defence Expert
Witness Filip Reyntjens.*®” Lastly, the Kanyabashi Defence submits that Kanyabashi Defence
Witness D-1-4-O was also pressured to testify against Kanyabashi.468

251. Additional evidence relating to alleged fabrication of evidence was led through
Kanyabashi Defence Witness D-2-16-P, Nteziryayo Defence Witnesses AND-30, AND-41 and
AND-59, Nsabimana Defence Witness Charles Karemano and Nyiramasuhuko Defence
Witness WNMN.

252. The Prosecution, relying on the Zigiranyirazo Trial Judgement, submits that

membership in /buka alone does not give rise to any negative inferences regarding the

credibility of witnesses, and the Defence did not lead any evidence of actual interference with
. 469

a witness.

3.2.2 Evidence

Kanyabashi Defence Witness D-2-21-T

253.  Witness D-2-21-T, a Hutu restaurant employee in Ngoma commune in 1994, testified
that she was a member of the /buka association since its inception in 1995, and had attended
various /buka meetings.”’" Survivors of the genocide came together to meet informally as of
August 1994, although the association did not have a name at first.*’”* It was officially named

43 Nsabimana Closing Brief, paras. 73-77, 421-422, 1106, 1553, 1759; Nsabimana Closing Argument, T. 24
April 2009 pp. 43-44.

4% Nsabimana Closing Brief, para. 71.

465 Kanyabashi Closing Brief, para. 11.

466 Kanyabashi Closing Brief, paras. 113 (submissions regarding Witnesses QCB, FAM and QAH), 322
(submissions regarding Witness FAC).

%7 Kanyabashi Closing Brief, para. 7.

468 K anyabashi Closing Brief, para. 10.

99 prosecution Closing Brief, p. 153, para. 433; Zigiranyirazo, Judgement (TC), para. 241.

7% Defence Exhibit 697 (Kanyabashi) (Personal Particulars).

71T, 3 November 2008 p. 16 (ICS) (Witness D-2-21-T).

42T, 4 November 2008 pp. 14-15 (ICS) (Witness D-2-21-T).
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Ibuka in 1995, which means “remember” in Kinyarwanda.473 Any survivor of the genocide
was eligible for membership.*’*

254.  Although Hutu, Witness D-2-21-T was eligible to join /buka because she was also a
victim. She was married to a Tutsi, so her children were Tutsis. Many attacks were lodged
against her family and assailants hunted her husband and children. Witness D-2-21-T’s
mother-in-law and brothers-in-law were killed during the genocide; all her in-laws died, but
for her husband’s sister. Her husband is also an /buka member, who sustained injuries during
the genocide. He testified in several trials in Rwanda as a Prosecution witness.*”

255. Witness D-2-21-T testified that the /buka association still existed. Members hold
meetings during which they address issues facing survivors of the genocide, including housing
and educational assistance for survivors’ families. They also testify against people who
committed crimes against them during the genocide, and this includes giving false
testimony.*"®

256. She admitted that it was possible /buka did not exist in Butare in 1995 but that another
association known as the Association for Survivors of the Genocide (A4ssociation des Rescapés
du Génocide) did, although she had thought they were the same thing. She did not know
whether /buka had an office in Butare in 1995. When she joined /buka she received a health-
care card from FARG, but did not know what FARG stood for.Y”’

257.  Witness D-2-21-T stated that at three meetings of the association, in June and
December 1995, and in April 1997, members were encouraged to give false testimony against
Kanyabashi.478 In 1994, Rose Burizhiza, invited her to the first rneeting.479

258. Witness D-2-21-T testified that the first meeting was held after the arrest of
Kanyabashi.*® This meeting took place in June 1995 at the University Hospital in Butare
town.”® Two persons by the same name as Prosecution Witnesses QC and RO chaired the
meeting.*** Between 15 and 30 people attended the meeting,* including Martin Uwariraye,
Mr. Mubera,"™ Monique Ahenazaho,"™ Veredienne Mukansoro™® and individuals whose
names match those of Prosecution Witnesses QA,487 QAM,488 QP,489 QG,490 QI,491 QY,492

43 T, 4 November 2008 p. 14 (ICS); T. 5 November 2008 p. 52 (ICS) (Witness D-2-21-T).

474 T, 3 November 2008 p. 14 (Witness D-2-21-T).

45 T, 4 November 2008 pp. 58-62 (ICS) (Witness D-2-21-T).

476 7.3 November 2008 pp. 13-14 (Witness D-2-21-T).

4777, 5 November 2008 pp. 50-53 (ICS) (Witness D-2-21-T).

478 T, 3 November 2008 pp. 35-36, 43, 45, 49-51, 59-60, 62 (ICS); T. 4 November 2008 pp. 32, 62 (ICS) (Witness

7% T. 4 November 2008 pp. 16, 24 (ICS); T. 5 November 2008 p. 63 (ICS) (Witness D-2-21-T).
0T 4 November 2008 p. 62 (ICS) (Witness D-2-21-T).

1 T3 November 2008 pp. 20-21 (ICS) (Witness D-2-21-T).

#8273 November 2008 p. 21 (ICS); T. 4 November 2008 p. 31 (ICS) (Witness D-2-21-T).

3 T3 November 2008 pp. 20, 22-24 (ICS); T. 4 November 2008 p. 27 (ICS) (Witness D-2-21-T).
4T, 3 November 2008 p. 21 (ICS); T. 4 November 2008 p. 20 (ICS) (Witness D-2-21-T).

5 T, 3 November 2008 p. 22 (ICS) (Witness D-2-21-T).

6 T3 November 2008 p. 22 (ICS) (Witness D-2-21-T).

77, 3 November 2008 p. 22 (ICS) (Witness D-2-21-T).

8 T3 November 2008 p. 22 (ICS) (Witness D-2-21-T).

9 7.3 November 2008 pp. 59-60 (ICS) (Witness D-2-21-T).
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QBM493 and others whose first names match those of Witnesses QJ,494 TK, RL, SS,495 and
U 4%

259. At the first meeting, participants introduced themselves and spoke about where they
were during the genocide and how they survived.*”” A man named Kayitare asked whether
anyone knew about Kanyabashi’s activities during the war, but nobody responded.*® Kayitare
urged participants to research grounds for accusations against Kanyabashi.*” At the end of the
meeting, each participant received 20,000 Rwandese francs to cover travel costs.””
Participants were told that the date of a subsequent meeting would be communicated, and they
should show up for that meeting with the requisite information about Kanyabashi.”!

260. A second meeting was held around the beginning of December 1995 at the
Multipurpose Hall in Butare town.’”® The same people attended as the previous meeting.’”
During this second meeting, Kayitare read out false accusations that were to be levied against
Kanyabashi.”® Participants were told that they would be called as Prosecution witnesses
against Kanyabashi,”” and to testify falsely.’®® Thereafter, sheets of paper containing
accusations to be brought against Kanyabashi were distributed to some participants, including
persons whose names match those of Prosecution Witnesses QA, RL, QAM, QP, QJ, TK, QI,
QG, QY, SS and SU.*"’

261. Witness D-2-21-T testified that those who received papers at the meeting stood before
the audience, read out what was written on the sheets and tried to memorise the contents.’*®

262. During this meeting, a person whose full name matched that of Witness QA read out
from his sheet of paper that he had seen Kanyabashi have the former conseiller of Ngoma
secteur killed, and that Kanyabashi incited people to commit killings at Ngoma Church.””

263. A 15-year-old participant from Matyazo, whose first name matches that of Witness RL,
read out that he had seen Kanyabashi incite people to killing in Ngoma, that Kanyabashi was

40 7.3 November 2008 p. 22 (ICS) (Witness D-2-21-T).

1T, 3 November 2008 p. 22 (ICS) (Witness D-2-21-T).

273 November 2008 pp. 22-24, 30 (ICS) (Witness D-2-21-T).

43 7.3 November 2008 p. 22 (ICS); T. 4 November 2008 p. 16 (ICS) (Witness D-2-21-T).
4T, 3 November 2008 pp. 22, 51 (ICS) (Witness D-2-21-T).

5 T, 3 November 2008 p. 46 (ICS) (Witness D-2-21-T).

#9673 November 2008 pp. 22-24 (ICS); T. 4 November 2008 pp. 28, 30-31 (ICS) (Witness D-2-21-T).
7T, 3 November 2008 pp. 35, 47 (ICS) (Witness D-2-21-T).

8 7.3 November 2008 pp. 35-36 (ICS) (Witness D-2-21-T).

9T, 3 November 2008 p. 35 (ICS) (Witness D-2-21-T).

300 T3 November 2008 p. 36 (ICS); T. 5 November 2008 p. 20 (ICS) (Witness D-2-21-T).
%L T 3 November 2008 p. 36 (ICS) (Witness D-2-21-T).

30273 November 2008 pp. 36-38 (ICS) (Witness D-2-21-T).

303 T, 3 November 2008 pp. 36-38, 43 (ICS) (Witness D-2-21-T).

%4 T3 November 2008 pp. 36-37 (ICS) (Witness D-2-21-T).

305 T3 November 2008 pp. 37, 49 (ICS) (Witness D-2-21-T).

306 T 3 November 2008 pp. 37, 43, 49 (ICS) (Witness D-2-21-T).

7T, 3 November 2008 pp. 37, 43-45, 47-51 (ICS) (Witness D-2-21-T).

% T3 November 2008 p. 37 (ICS); T. 4 November 2008 p. 32 (ICS) (Witness D-2-21-T).
%9 T 3 November 2008 pp. 37, 54-55 (ICS) (Witness D-2-21-T).
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with soldiers, policemen and Interahamwe in Ngoma, and he incited people to kill at the
Matyazo health centre.’'

264. A person whose full name matched that of Witness QAM’'' read aloud that
Kanyabashi incited killings at Kabakobwa, he incited members of the public to kill via
megaphone, and said, “assemble the Tutsi who are at Kabakobwa, since before burning the
weeds, you have to first gather them.”'? Witness D-2-21-T testified about this person’s age in
1995, where this person lived and that this person had survived Kabakobwa.’"

265. A person whose full name matched that of Witness QP similarly read out that
Kanyabashi incited killings at Kabakobwa, that Kanyabashi used a megaphone and asked that
Tutsis be assembled at Kabakobwa, stating that whoever wishes to burn weeds must first
gather them. Witness D-2-21-T testified about this person’s age in 1995, where this person
lived and that this person had survived the Kabakobwa killings.”"*

266. A man whose first name matched that of Witness QJ read out from his sheet of paper
that Kanyabashi drove around Butare town with a megaphone, inciting members of the
population to kill Tutsis and their children. This person added that Kanyabashi played a role at
the Hotel Faucon roadblock. Witness D-2-21-T testified about this person’s age in 1995, where
this person lived and how he had survived the events of 1994.°"

267. A participant whose first name matched that of Witness TK read from her document
that Kanyabashi used a megaphone to incite people to kill Tutsis and their children. Witness
D-2-21-T did not know whether the statements made by this woman were true or not because
she was just reading the document. Witness D-2-21-T testified about this person’s age in 1995,
where this person lived and that this woman told them that she survived by hiding at a convent,
after which she went to the préfecture office.’'

268. A participant whose full name matched that of Witness QI read that he saw Kanyabashi
travelling around in a vehicle with a megaphone, inciting people to kill, stating, “[k]ill all the
Tutsis and ... all their children.” He also stated that he saw Kanyabashi with soldiers and
policemen at Matyazo, inciting people to kill. Witness D-2-21-T testified about this person’s
age in 1995 and where this person worked.””’

269. A participant whose full name matched that of Witness QG read aloud that at Agateme
in Cyarwa, Kanyabashi supervised the destruction of Karekezi’s (alias Gifuka’s) house,
ordered the killing of Gitefano, the driver of the bishopric, and incited members of the public
to handle firearms. Witness D-2-21-T testified about this person’s profession and that this

3107 3 November 2008 pp. 54-56 (ICS) (Witness D-2-21-T).
1T 3 November 2008 pp. 22, 50 (ICS) (Witness D-2-21-T).
31273 November 2008 p. 59 (ICS) (Witness D-2-21-T).
13T, 3 November 2008 p. 59 (ICS) (Witness D-2-21-T).
14T 3 November 2008 p. 60 (ICS) (Witness D-2-21-T).
15T 3 November 2008 pp. 50-51 (ICS) (Witness D-2-21-T).
16T 3 November 2008 p. 52 (ICS) (Witness D-2-21-T).
7T, 3 November 2008 pp. 52-53 (ICS) (Witness D-2-21-T).
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person told the association that during the genocide his pregnant wife and baby had been
killed, and he survived by seeking refuge in the Ndora hills.”"®

270. A participant whose first name matched that of Witness SS read that on several
occasions Kanyabashi attended meetings at the préfecture office and supervised killings.”"

271. A participant whose first name matched that of Witness SU read out that she had seen
Kanyabashi attending meetings at the préfecture office. This person also read that Kanyabashi
supervised killings in Butare, that Kanyabashi made victims board buses to Nyange, that the
Nyange survivors were able to reach the préfecture office, and were then bussed to Rango,
where there were mass graves for burying Tutsis.”*® Witness D-2-21-T testified about this
person’s age in 1995.%!

272. A participant whose full name matched that of Witness QY, who survived killings at
the préfecture office, read that Kanyabashi had encouraged people to carry out killings and that
he took people to Nyange. She also read that survivors of Nyange went to the préfecture
office, and were taken from there to Rango, where they lived in miserable conditions.’*

273. After reading, these individuals handed the documents back to the chairperson.’”
Witness D-2-21-T stated that what was read from those documents was lies.”** No documents
were distributed to Witness D-2-21-T.>*> Witness D-2-21-T acknowledged that she did not
read those documents herself, nor did she take any notes.’*® Her testimony as to the contents of
what each person read out was based on her recollection.”*’

274. A third meeting was held around the end of 1996 at the Multipurpose Hall.’*® Witness
D-2-21-T subsequently corrected herself, stating that this third meeting actually took place in
April 1997.°* The purpose of the meeting was to sum up what had been said during the second
meeting.”* The meeting was attended by the same 15 to 30 persons who had participated in
the two previous meetings.”' During the meeting, each participant repeated what he or she had
learned, and what they were to state when the time came to accuse Kanyabashi.**?

18 T3 November 2008 pp. 56-57 (ICS) (Witness D-2-21-T).
19T 3 November 2008 pp. 44-45 (ICS) (Witness D-2-21-T).
20T 3 November 2008 pp. 47-48 (ICS) (Witness D-2-21-T).
21T, 3 November 2008 p. 46 (ICS) (Witness D-2-21-T).
22T, 3 November 2008 p. 50 (ICS) (Witness D-2-21-T).

523 7. 3 November 2008 p. 37 (ICS); T. 5 November 2008 p. 62 (ICS) (Witness D-2-21-T).
5247, 3 November 2008 p. 48 (ICS) (Witness D-2-21-T).
33T, 4 November 2008 p. 65 (ICS) (Witness D-2-21-T).

526 T 4 November 2008 pp. 65-66 (ICS) (Witness D-2-21-T).
27T, 5 November 2008 pp. 62-63 (ICS) (Witness D-2-21-T).
28T, 3 November 2008 p. 60 (ICS) (Witness D-2-21-T).

32 T. 4 November 2008 pp. 11, 67 (ICS) (Witness D-2-21-T).
30T 3 November 2008 p. 60 (ICS) (Witness D-2-21-T).
31T, 3 November 2008 p. 61 (ICS) (Witness D-2-21-T).
32T, 3 November 2008 p. 62 (ICS) (Witness D-2-21-T).
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275.  Witness D-2-21-T testified that no one at the /buka meetings refused to comply with
the instructions to bear false testimony. Survivors of the genocide agreed to follow the
instructions because they were angry.>

276. Witness D-2-21-T testified that it was obvious to her that the association was
attempting to have those individuals who were in a position of authority at the time of the
genocide bear responsibility for what happened. Based on what she saw, the majority of
leaders during the war took part in killings.”**

277. Between 1996 and her testimony before the ICTR, she attended other /buka meetings
in addition to the three regarding false testimony against Kanyabashi; these other meetings did
not deal with false testimony.” She insisted however that the three earlier meetings were
organised exclusively to prepare people to testify falsely against Kanyabashi and no one
else.”*® Meeting participants were told that Kanyabashi, as a figure of authority, could not be
innocent because he was a leader within Ngoma commune.”®’ They were also told that even if
they had not seen Kanyabashi during the massacres, they could level accusations against him
in his official capacity.”® The first of these three meetings took place after Kanyabashi’s
arrest, so they only talked about Kanyabashi. All three meetings were aimed at preparing
accusations against Kanyabashi. She did not attend meetings that discussed other people.”

278.  Concerning Gacaca trials, she said she knew where the members were located during
the genocide and therefore she knew a member was lying when he or she testified as to events
taking place in a different location.’*

279. Witness D-2-21-T did not know whether the persons who agreed to bear false
testimony actually did so at Kanyabashi’s trial.>*' She never informed either Rwandan

authorities or the Tribunal that a group of people were fabricating testimony against
Kanyabashi.”*

280. She acknowledged that /buka members spoke the truth on some aspects of the
genocide. For this reason, she had remained a member of the organisation, despite being aware
for approximately 13 years that the organisation was fabricating evidence.”*

281. Witness D-2-21-T testified that she met with Nkeshimana, an investigator on the
Kanyabashi Defence team, several times; in 2000, 2005, 2007 and 2008. During these
meetings, Nkeshimana and Witness D-2-21-T discussed the possibility of her testifying before
the Tribunal, although it was only in 2005 that Witness D-2-21-T found out Nkeshimana was
employed by Kanyabashi and they discussed her knowledge about fabricated testimony against

>3 T. 4 November 2008 p. 32 (ICS) (Witness D-2-21-T).

534 T. 4 November 2008 pp. 32-33 (ICS) (Witness D-2-21-T).

535 T, 4 November 2008 pp. 34, 69 (ICS) (Witness D-2-21-T).

336 T 4 November 2008 pp. 62, 65 (ICS); T. 5 November 2008 pp. 19-21, 41 (ICS) (Witness D-2-21-T).
37T, 4 November 2008 p. 32 (ICS) (Witness D-2-21-T).

3% T. 4 November 2008 p. 35 (HC) (French); T. 4 November 2008 p. 32 (ICS) (Witness D-2-21-T).
39T, 4 November 2008 p. 62 (ICS) (Witness D-2-21-T).

0T 4 November 2008 pp. 35-36 (ICS) (Witness D-2-21-T).

1T 4 November 2008 p. 69 (ICS) (Witness D-2-21-T).

2T, 5 November 2008 pp. 36, 41 (ICS) (Witness D-2-21-T).

>3 T. 5 November 2008 p. 29 (ICS) (Witness D-2-21-T).
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Kanyabashi.>** She did not know that Nkeshimana was an investigator in the Kanyabashi
Defence team.>*’

282.  Witness D-2-21-T denied that she was related to Kanyabashi.’*® She stated that her
uncle’s extended sister was Nkeshimana’s late wife.”"’ She later admitted that her great
grandfather’s sister was the mother of the investigator’s wife.”*® She acknowledged that she
had family ties with him, but she did not know their exact relationship.>*’

Kanyabashi Defence Witness D-2-18-O

283. Witness D-2-18-0, a 16-year-old student at the beginning of 1994, testified that he
was a member of /buka, which helps members pay school fees and provides assistance in the
form of healthcare and emotional support.”' He joined because he was a Tutsi.”>

284. Witness D-2-18-0 testified that at /buka meetings, they discussed testifying on events
that took place in 1994, but only discussed giving evidence for the Prosecution, even where
that person was actually innocent.”>® They did not discuss evidence for the Defence.””* They
would say that all figures of authority had to be charged.”> While some /buka members speak
the truth, others do not.”®

285. Witness D-2-18-O testified that he attended two Ibuka meetings, one in 2000 and
another in 2001 and they were both held at the bureau of Matyazo secteur.””’ The meetings
were attended by between 100 and 200 people and discussions encompassed the circumstances
surrounding the members’ survival, events which took place in Ngoma and Matyazo between
April and July 1994, and people against whom charges had to be brought, namely all figures of
authority, including Kanyabashi and other individuals.”®

286. Witness D-2-18-O testified that two individuals bearing the same first names as
Witnesses QI and RL chaired these two meetings.”” One of those individuals suggested that
people say they saw Kanyabashi in the company of soldiers at the Catholic Church in Ngoma
commune and the other suggested that people say they saw Kanyabashi with soldiers at
Matyazo Clinic.”® One of these individuals, whom the witness identified by reference to first
name, ethnicity, place of birth, employment in 1994, former and present place of residence and

4T 5 November 2008 pp. 30-36 (ICS) (Witness D-2-21-T).

>3 T, 5 November 2008 p. 56 (ICS) (Witness D-2-21-T).

6T 5 November 2008 p. 56 (ICS) (Witness D-2-21-T).

7T, 5 November 2008 pp. 55-57 (ICS) (Witness D-2-21-T).

¥ T.5 November 2008 p. 57 (ICS) (Witness D-2-21-T).

> T. 5 November 2008 p. 58 (ICS) (Witness D-2-21-T).

>0 Defence Exhibit 652 (Kanyabashi) (Personal Particulars); T. 19 May 2008 p. 58 (ICS) (Witness D-2-18-0).
>1 T, 19 May 2008 pp. 16, 18, 20 (ICS) (Witness D-2-18-0).

3527, 20 May 2008 p. 24 (ICS) (Witness D-2-18-0).

3537, 19 May 2008 pp. 28, 33 (ICS) (Witness D-2-18-0).

4T, 19 May 2008 p. 28 (ICS) (Witness D-2-18-0).

5T, 19 May 2008 p. 21 (ICS); T. 19 May 2008 p. 30 (Witness D-2-18-0).
56T, 19 May 2008 p. 33 (ICS) (Witness D-2-18-0).

7T, 19 May 2008 p. 20 (ICS) (Witness D-2-18-0).

% T. 19 May 2008 pp. 20-22, 33 (ICS) (Witness D-2-18-0).

T, 20 May 2008 p. 12 (ICS) (Witness D-2-18-0).

60T 19 May 2008 p. 22 (ICS) (Witness D-2-18-0).
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age, corresponds to Witness QI.°°' The other individual, who Witness D-2-18-O identified by
reference to first name, approximate age in 2008, place of birth and residence, corresponds to
Witness RL.>

287. Witness D-2-18-0O testified that the person whose first name matches that of Witness
RL told them that he was a survivor of killings at Ngoma Church.’® This person had seen
Major Hitabatuma encouraging people, namely soldiers and local inhabitants, to kill at Ngoma
Church.”® This person told the attendees that although he did not see Kanyabashi at Ngoma
Church, it was necessary for them to say that Kanyabashi also went to that location to assist
Major Hitabatuma.’® This person asked them to agree that they saw Kanyabashi there, even
though t?()%t was not the case. Witness D-2-18-O was aware that people died at Ngoma Church
in 1994.

288. Witness D-2-18-0 stated that he agreed to testify in the Kanyabashi trial because he
believed Kanyabashi was innocent.”®” The witness expressed fear of the consequences of his
testimony, because an /buka member told him that if he ever testified on behalf of an Accused,
he might be mistreated by the Ibuka association.”®

289. Witness D-2-18-0 testified that while he considered himself to be Tutsi in 1994, some
people considered him to be Tutsi and others considered him to be Hutu.’® He testified that he
participated in the killings of 12 Tutsis.”’”® He stated that he committed genocide and was also a
victim of the genocide.”’’ His fellow Ihuka members came to know he participated in the
Matyazo killings when he pled guilty in 2007; he was not expelled from the association
thereafter.”’”> When it was put to him that as an attacker, he did not attend any /buka meetings,
Witness D-2-18-O testified that he did.””

290. Witness D-2-18-O met the Kanyabashi Defence team for the first time in 2005. He
disclosed his genocide conviction to the Kanyabashi Defence team when he arrived in Arusha,
one week before his testimony.””*

Kanyabashi Defence Witness D-13-D

291.  Witness D-13-D, a Hutu who resided in Huye commune from April to July 19947

testified that for a period of three months he was detained at the Huye commune jail after

1T, 19 May 2008 pp. 22-24 (ICS) (Witness D-2-18-0).

%627, 19 May 2008 pp. 22, 24-26 (ICS) (Witness D-2-18-0).

63T, 19 May 2008 p. 24 (ICS) (Witness D-2-18-0).

64T, 19 May 2008 pp. 24, 26 (ICS) (Witness D-2-18-0).

65T, 19 May 2008 p. 24 (ICS) (Witness D-2-18-0).

>66 T 19 May 2008 p. 26 (ICS) (Witness D-2-18-0).

7T, 19 May 2008 p. 29; T. 19 May 2008 p. 33 (ICS) (Witness D-2-18-0).

368 7. 19 May 2008 p. 29 (Witness D-2-18-0).

9T, 15 May 2008 p. 12 (ICS); T. 19 May 2008 p. 51 (ICS) (Witness D-2-18-0).
70T, 20 May 2008 pp. 11, 19 (ICS) (Witness D-2-18-0).

71T, 19 May 2008 p. 43 (ICS) (Witness D-2-18-0).

72T, 19 May 2008 p. 49 (ICS); T. 20 May 2008 p. 19 (ICS) (Witness D-2-18-0).
BT, 20 May 2008 p. 11 (ICS) (Witness D-2-18-0).

ST, 19 May 2008 pp. 43-47 (ICS) (Witness D-2-18-0).

" T. 14 February 2008 p. 38 (ICS) (Witness D-13-D).
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which he was transferred to Rwandex prison.”’® While detained, he was asked to give false
evidence against three individuals, including Kanyabashi.’”’ Witness D-13-D was asked to
accuse Kanyabashi of having participated in the genocide by sensitising the population to
participate in killings.””®

292. The Deputy Prosecutor also told Witness D-13-D to accuse, infer alia, Kanyabashi, or
he would not be released from prison, but Witness D-13-D refused to accuse those people or
sign false statements.’” He was beaten in prison because he refused to comply with
instructions to level accusations and tell lies about a number of individuals, including
Kanyabashi.”®

293.  While he was in prison he was asked by many other people, including his cousin, to
accuse others in order to secure his own release.”®' All those who tried inciting him to give
false evidence were members of the Jbuka association.”™ He testified that he was a victim of
the /buka association. His cousins, who were Tutsis and /buka members, told him what was
discussed at their meetings, including plans to put him in prison. He contended that he was
imprisoned although he never participated in killings.”®

294.  Witness D-13-D testified that while he was in prison, during the course of Gacaca
proceedings, he learned that two women, whose full names match Prosecution Witnesses SU
and FAE, were influential /buka members who falsely accused many people, including people
they did not know.”® Witness D-13-D stated that the woman whose name matches Prosecution
Witness SU implicated almost anyone who had a broad nose.”®

Kanyabashi Defence Witness D-2-13-D

295. Witness D-2-13-D, a Hutu detainee,586 testified that during his time at the Butare
prison, there was a small group of people who were trying to incriminate Kanyabashi.”®’ The
group included individuals whose names corresponded to Prosecution Witnesses FAM, QAH
and QCB, together with an individual whose last name matches that of Witness FAC.>®

296. According to Witness D-2-13-D, the individual whose last name matches that of
Witness FAC, together with the two individuals whose full names match those of Witnesses
QCB and FAM, found Witness D-2-13-D in his cell and told him they wanted to recruit him

376 T 18 February 2008 p. 32 (ICS); T. 19 February 2008 p. 24 (ICS) (Witness D-13-D).

77T, 19 February 2008 pp. 13, 24-25 (ICS) (Witness D-13-D).

™ T. 18 February 2008 p. 37 (ICS) (Witness D-13-D).

7 T. 18 February 2008 pp. 34, 36 (ICS); T. 19 February 2008 p. 25 (ICS); T. 21 February 2008 pp. 42-43 (ICS)
(Witness D-13-D).

%07, 18 February 2008 pp. 28-31 (ICS) (Witness D-13-D).

#1718 February 2008 p. 37 (ICS); T. 21 February 2008 p. 43 (ICS) (Witness D-13-D).

82T 19 February 2008 p. 13 (ICS) (Witness D-13-D).

%3 T. 19 February 2008 p. 14 (ICS); T. 20 February 2008 p. 73 (ICS) (Witness D-13-D).

T 19 February 2008 pp. 17, 19-21 (ICS) (Witness D-13-D).

%5 T. 19 February 2008 p. 21 (ICS) (Witness D-13-D).

386 T 28 August 2007 pp. 60, 62 (ICS) (Witness D-2-13-D).

¥7T.30 August 2007 p. 49 (ICS) (Witness D-2-13-D).

¥ T.30 August 2007 pp. 50-51 (ICS); T. 10 September 2007 pp. 63-64 (ICS) (Witness D-2-13-D).
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on behalf of their community to join the group testifying against Kanyabashi in Arusha.”®’ The
witness told them that he did not know anything about Kanyabashi and asked them to leave.”"

297. On one occasion, Witness D-2-13-D met the person by the same name as Witness
QAH. This person told Witness D-2-13-D that he had obtained the necessary documents to go
to Arusha to testify against Kanyabashi and that this would be his opportunity to pay
Kanyabashi back in kind for this person becoming unemployed.>”’

Kanyabashi Defence Witness D-1-4-O

298. Witness D-1-4-O, a Hutu health attendant in 1994,5 92 testified that around 2006, certain
individuals, including policemen, asked him to be a Prosecution witness for the Butare case.””
Since Witness D-1-4-O refused, he was beaten up by the policemen such that he was forced to
move houses.”” He refused to testify for the Prosecution because they proposed many things
that were false. For example, they asked Witness D-1-4-O to say that he heard Kanyabashi
request the population to kill people.””

Kanyabashi Defence Witness D-2-16-P

299. Witness D-2-16-P, a Tutsi, testified that he joined the /buka association in 2004 and
continued to be a member.””® The association assists and counsels survivors. The Ibuka
association existed in Butare préfecture.””’ Witness D-2-16-P testified that the Ibuka
association did not want members to testify on behalf of former authorities, because according
to Ibuka, the former authorities led the genocide.”®

300. Witness D-2-16-P feared being arrested and detained if it were to be known that he
testified for Kanyabashi; /buka members could complain to authorities that people who have
testified in support of the Defence should be arrested.””

301. Witness D-2-16-P testified that /buka did not train people to give testimony, and he
never heard that the association prepared witnesses.®” Witness D-2-16-P testified that most of
the female members of /buka in his secteur were Hutu widows, and most of the male members
were Tutsis.®”" At the secteur level, Ibuka members did not have membership cards, although a
register listed the names of all members.*”

¥ T30 August 2007 p. 50 (ICS) (Witness D-2-13-D).

%T.30 August 2007 pp. 50-51 (ICS) (Witness D-2-13-D).

1T, 30 August 2007 p. 52 (ICS) (Witness D-2-13-D).

%2 T, 6 May 2008 p. 37 (ICS) (Witness D-1-4-0).

3% T. 6 May 2008 p. 70 (ICS); T. 12 May 2008 p. 10 (ICS) (Witness D-1-4-O).
% T, 6 May 2008 pp. 70-71 (ICS); T. 12 May 2008 p. 10 (ICS) (Witness D-1-4-O).
3% T, 12 May 2008 p. 11 (ICS) (Witness D-1-4-O).

3% T 13 March 2008 p. i (Extract) (Witness D-2-16-P).

97T, 13 March 2008 p. 34 (Witness D-2-16-P).

% T. 13 March 2008 pp. 25, 39-40 (ICS) (Witness D-2-16-P).

99T, 13 March 2008 p. 41 (ICS) (Witness D-2-16-P).

600 T 13 March 2008 p. 39 (ICS) (Witness D-2-16-P).

0U'T 13 March 2008 p. 42 (ICS) (Witness D-2-16-P).

6027, 13 March 2008 p. 43 (ICS) (Witness D-2-16-P).
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Nteziryayo Defence Witness AND-30

302.  Witness AND-30, a Hutu teacher in 1994,°” testified that Ibuka was a widely known
association that seeks to assist Tutsi survivors by improving their living conditions; it pays
school fees for orphans, looks for accommodation for survivors, and attempts to have survivors
compensated. This information about /buka’s activities was broadcast over the radio.®™

303. Witness AND-30 testified that he learned that /buka entailed remembering the victims
and bringing revenge against perpetrators. Most perpetrators were in custody outside the
country, and they do not want those people to return. Within this framework, they searched for
witnesses to come and give false testimony.**®

304. Witness AND-30 testified that he knew a man who shared the last name of Witness
RL, and he knew this person’s father.” He did not know whether this person was the
president of Ibuka in Butare.*"’

Nteziryayo Defence Witness AND-41

305. Witness AND-41, a Hutu student in 1994,%% testified that he heard that Ibuka was
drilling people on how to testify against certain people, who were accused on account of their
actions in Rwanda. They were training people to give false evidence. In addition to hearing
this from others, he also read this in the newspaper.609

306. Witness AND-41 testified that he heard that a person who shared the same last name as
Witness RL was the president of an organisation called /buka.*"

Nteziryayo Defence Witness AND-59

307. Witness AND-59 was a Hutu®'' civil servant in Rwanda in late 1994, who thereafter
worked for several years in the Prosecutor General’s office. He testified that an association
named /buka existed in Rwanda in the period between 1994 and 1997.°'* He stated that
although it was not the purpose of /buka, there was some form of guidance of Prosecution
witnesses.’®> Witness AND-59 testified that Ibuka’s purpose was to exercise moral
influence.®™* Ibuka was responsible for locating witnesses in locations where it was known
killings had occurred and ensuring that their testimonies were consistent. When asked whether

693 Defence Exhibit 514 (Nteziryayo) (Personal Particulars); T. 21 February 2007 pp. 8, 80 (ICS) (Witness AND-
30).

604722 February 2007 pp. 27-28 (Witness AND-30).

6057 22 February 2007 p. 28 (Witness AND-30).

606 T 22 February 2007 pp. 22-23, 26 (Witness AND-30).
97T, 22 February 2007 p. 28 (Witness AND-30).

6% Defence Exhibit 528 (Nsabimana) (Personal Particulars).
609722 March 2007 p. 60 (ICS) (Witness AND-41).

6107 22 March 2007 p. 59 (ICS) (Witness AND-41).

¢! Defence Exhibit 533 (Nteziryayo) (Personal Particulars).
6127, 30 April 2007 pp. 11-12 (ICS) (Witness AND-59).
613730 April 2007 p. 12 (ICS) (Witness AND-59).
619730 April 2007 p. 19 (ICS) (Witness AND-59).

Judgement and Sentence 64 24 June 2011

PURL: https://www.legal-tools.org/doc/e2c881/



Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T

he meant that the testimonies of Prosecution witnesses were being aligned, he agreed that is
what he meant.®"

308. Witness AND-59 testified that he knew very well a man who shared the last name of
Witness RL.%'® Witness AND-59 stated this person’s first name, and testified that he was
Tutsi.®"” Witness AND-59 heard that this man was president of the /buka association in
Butare.®'® He also knew this person’s father.’"”

Nsabimana Defence Witness Charles Karemano

309. Charles Karemano, a Hutu sociologist who was formerly national secretary of the PSD
party, testified that the /buka association was established sometime around the end of 1994 or
the beginning of 1995; he was unsure of the date.®”® Karemano knew that /buka was an
association of survivors but did not know the association’s objectives; he did not know if it
was training potential witnesses.®”' Karemano was not a member.*”* Karemano testified that
there was also a survivors’ association for widows, named Avega.’*

Nyiramasuhuko Defence Witness WMCZ

310. Witness WMCZ, a Hutu engineer with two Tutsi wives,”** testified that he knew very
well a woman by the same full name as Prosecution Witness QBP.®*> This woman was his
wife’s goddaughter, his brother was married to this woman’s sister, and he was neighbours
with this woman’s parents in Rwanda.**®

311. Witness WMCZ testified that he saw her several times in June 1994,627 and between
1996 and 1999 this woman came to his house twice and they conversed; she told him that she
was a member of the /buka association and that the association was paying them a sum of
1,000,02)2(3 Rwandan francs to point out those who had been responsible for the looting of
houses.

312. Witness WMCZ testified that when interviewed, he told the Defence team that this
woman informed him that she was accusing people in order to acquire their property. A man
whose wife was a member of the same group also told him this information.**

6157 30 April 2007 p. 13 (ICS) (Witness AND-59).

616 T 30 April 2007 p. 17 (ICS) (Witness AND-59).

17T, 30 April 2007 pp. 18-19 (ICS) (Witness AND-59).

18T 30 April 2007 p. 18 (ICS) (Witness AND-59).

6197 30 April 2007 pp. 15-17 (ICS) (Witness AND-59).

6207 25 August 2006 pp. 28, 35 (Karemano).

6217, 25 August 2006 pp. 28-29 (Karemano).

6227 25 August 2006 p. 28 (Karemano).

637,25 August 2006 p. 29 (Karemano).

6247 1 February 2005 pp. 70-71 (ICS); T. 3 February 2005 pp. 7-8 (ICS) (Witness WMCZ).
62571 February 2005 p. 76 (ICS); T. 2 February 2005 pp. 6, 10 (ICS) (Witness WMCZ).
626 T 1 February 2005 pp. 76-77 (ICS); T. 7 February 2005 p. 24 (ICS) (Witness WMCZ).
6277, 2 February 2005 p. 37 (ICS); T. 7 February 2005 p. 24 (ICS) (Witness WMCZ).

628 T. 2 February 2005 pp. 50-51; T. 3 February 2005 pp. 67-68 (ICS) (Witness WMCZ); see also T. 2 February
2005 pp. 6, 10 (ICS) (Witness WMCZ).

629 T. 3 February 2005 pp. 67-68 (ICS) (Witness WMCZ).
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Nyiramasuhuko Defence Witness WNMN

313. Witness WNMN, a Hutu teacher in 1994,630 testified that a woman whose full name
matches that of Prosecution Witness FAE is an /buka member.**! This woman denounced his
sister, and collaborated with certain /buka members to secure his sister’s arrest; he was told
this by other people, including his mother and his sister.®

314. Witness WNMN stated that this woman was his sister’s colleague and neighbour.®*?
Witness WNMN gave a physical description of the woman, described her job, and testified
that she was about 40 years old and Tutsi and had five children.®** In 1994, Witness WNMN
had known this woman for over five years; she had been friends with his sister a long time, and
he had seen her for a long time. She lived about 300 or 400 metres away from his sister, and
they spent almost all of their evenings together, mostly at the witness’ sister’s home, where
they would share a drink and compare notes.

315. Witness WNMN stated the name and profession of this woman’s alleged partner, and
testified that they had four children; this woman had a fifth child as well, who had a different
father.®® Witness WNMN saw this woman twice in May 1994, and he met her at his sister’s
home in June 1994.°*® When it was put to Witness WNMN that he never saw this woman by
the same name as Witness FAE in the period April to mid-June 1994, Witness WNMN
testified that although he could not give specific dates as to when he saw this woman, he did

see her and it was not possible to give specific dates since it was a very long time ago.**’

Kanyabashi Defence Expert Witness Filip Reyntjens

316. Filip Reyntjens testified that the phenomenon of denunciation was widespread and
involved many people including public officials.**” Reyntjens cited that the phenomenon had
even been discussed in a report by the US State Department in the context of Gacaca
proceedings.®*' Reyntjens discussed the phenomenon of denunciation and the preparation of
Rwandan witnesses in his Expert Report. His Report stated that denunciation was organised at
national and local levels; for example, the association of genocide survivors, ARG, in Butare,
organised denunciations and false testimony, and at times prepared witnesses and paid them
several thousand Rwandan francs to testify for the Prosecution. This information was reliably
obtained both within and outside Rwanda.**

630714 June 2005 pp. 14-15 (ICS) (Witness WNMN).

1T 14 June 2005 p. 61 (ICS) (Witness WNMN).

62T, 14 June 2005 pp. 59-60 (ICS) (Witness WNMN).

63T, 14 June 2005 pp. 16-17 (ICS) (Witness WNMN).

6347, 14 June 2005 pp. 37-38 (ICS); T. 15 June 2005 p. 60 (ICS) (Witness WNMN).

6357, 14 June 2005 p. 37 (ICS); T. 15 June 2005 p. 41 (ICS) (Witness WNMN).

636 T 14 June 2005 pp. 38-40 (ICS) (Witness WNMN).

37T, 14 June 2005 pp. 41-43 (ICS); T. 15 June 2005 p. 43 (ICS) (Witness WNMN).

633 T 14 June 2005 pp. 44-45 (ICS) (Witness WNMN).

639715 June 2005 p. 44 (ICS) (Witness WNMN).

640 T 24 September 2007 p. 40 (Reyntjens).

41 T, 24 September 2007 pp. 40-41 (Reyntjens); Defence Exhibit 571B (Kanyabashi) (Reyntjens Expert Report)
p. 15, fn. 19.

642 Defence Exhibit 571B (Reyntjens Expert Report) pp. 15-16; T. 27 September 2007 p. 38 (Reyntjens).
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317. As for witnesses who appeared before this Tribunal, Reyntjens testified that false
testimony is given by both Defence and Prosecution witnesses and that many witnesses are
prepared before they come to testify here.**® Reyntjens discussed these phenomena regularly in
his political chronicles which he published each year.**

318. Reyntjens’ Report further stated that even in the absence of a reward or threats,
witnesses testify in a restrictive atmosphere and are aware of what is expected from them; for
example, the former préfet of Gitarama, Fidele Uwizeye, was arrested after testifying for the
Defence in the Akayesu trial before the ICTR. According to his Report, the testimony of
several witnesses who implicate Kanyabashi should be treated with extreme caution, including
that of Witnesses QA and RE, and those witnesses who implicated Kanyabashi in the
Kabakobwa massacres.**’

319. At trial, Reyntjens also discussed various instances where witnesses provided false
testimony before various courts, for example, the trial of the “Four of Butare” in Belgium, as
well as in the Akayesu case before the ICTR, where a witness claimed he had been influenced
by the Ibuka association.®*°

320. Concerning fabrication of evidence, in cross-examination Reyntjens agreed that
witnesses who were detainees in Rwandan prisons or awaiting to be tried by Gacaca trials for
their involvement in the events of 1994 at the time of their testimony before this Tribunal
likely felt more powerless and pressured than other witnesses.*’

Prosecution Witness QI

321. Witness QI, a Tutsi and former cook, testified that he was not a member of any

association which followed the conduct of trials or dealt with the survivors of the 1994
648

events.

322. Witness QI was asked during cross-examination whether he knew someone with the
last name of Prosecution Witness RL, who was 14 years old in 1994 and came from a specified
area; he agreed that he knew someone by that last name from the area specified.®*’ Witness QI
testified that he had lived with a person with Witness RL’s last name at one point in time.**°
When they met after the war, this person told Witness QI where he subsequently lived.
Witness QI never lived together with the person whose last name matches Witness RL.%"'

653 T. 24 September 2007 p. 41 (Reyntjens).

4 T.27 September 2007 p. 38 (Reyntjens).

% Defence Exhibit 571B (Reyntjens Expert Report) pp. 15-16.

6467, 27 September 2007 pp. 38-39 (Reyntjens).

%77, 2 October 2007 p. 44 (Reyntjens).

6% T, 25 March 2004 pp. 14-16 (ICS) (Witness QI). The Chamber notes he was not cross-examined on Ibuka nor
was he examined on his knowledge of Witness D-2-21-T or Witness D-2-18-0O.

64T, 25 March 2004 p. 14 (ICS) (Witness QI).

60T 25 March 2004 pp. 14-15 (ICS) (stating that Witness QI testified that he lived together with Witness RL at a
certain location); T. 25 March 2004 p. 17 (HC) (Witness QI) (French) (stating that Witness QI previously lived
with Witness RL in another house, and that Witness RL subsequently moved to this new location alone).

61725 March 2004 p. 15 (ICS) (Witness QI).
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323.  Witness QI testified that this person told him that he almost died because he was hit on
the head with clubs and had to find his way out of the dead bodies, and he then crawled to a
church.®

Prosecution Witness RL

324. Witness RL, a Tutsi who was 13 years old in 1994, testified in cross-examination that
he was not a member of any survivors’ groups nor had he ever attended any trial in Rwanda
concerning the events that occurred in Ngoma and Matyazo in 1994.%>

325. Witness RL testified that he knew a person with the same surname as Witness QI.
Witness RL testified that he was only close to Witness QI to the extent of greeting him.
Witness RL would see Witness QI from time to time on account of Witness QI’s
occupation.®** They were not close enough however for Witness RL to discuss the events of
1994 with Witness QI, and at no time did he and Witness QI discuss events that occurred in
1994 at Ngoma Church or at Matyazo Clinic.®>> Under cross-examination, when it was put to
Witness RL that Witness QI had testified about the experiences suffered by a person by the
same surname as Witness RL and was asked whether he maintained that he never spoke with
Witness QI about his experiences from April to July 1994, Witness RL insisted he never spoke
to Witness QL%

Prosecution Witness QJ

326. Witness QJ, a Tutsi waiter in 1994, testified that he is married to Witness TK.%®

Witness QJ stated that they had never discussed the events of April to July 1994 together.®”
He testified that he did not know of her plans to testify before the Tribunal.**

Prosecution Witness TK

327. Witness TK, a Tutsi teacher,661 was asked during cross-examination whether she knew
of the Ibuka association. She testified that she had heard the association mentioned over the
radio, but did not have details.**

328. Witness TK married Witness QJ in 1995.°> When put to Witness TK that she and her
husband were interviewed and met the same investigators on 22 January 1997, Witness TK
testified that they did not simultaneously meet the investigator; the investigator must have met

62T, 25 March 2004 p. 15 (ICS) (Witness QI).

63 T, 29 March 2004 pp. 62-63 (ICS) (Witness RL). The Chamber notes he was not cross-examined on his
knowledge of Witness D-2-21-T or Witness D-2-18-0.

654 7,29 March 2004 p. 61 (ICS) (Witness RL).

653 7,29 March 2004 pp. 61-62, 64 (ICS); T. 30 March 2004 pp. 17, 23-24 (ICS) (Witness RL).
656 T30 March 2004 p. 24 (ICS) (Witness RL).

67T, 8 November 2001 p. 96 (ICS) (Witness QI).

6% T, 12 November 2001 p. 59 (ICS) (Witness QJ).

69T, 12 November 2001 p. 56 (ICS) (Witness QJ).

660 T 12 November 2001 p. 60 (ICS) (Witness QJ).

6617, 21 May 2002 p. 109 (ICS) (Witness TK).

6627, 28 May 2002 p. 47 (ICS) (Witness TK).

663 T.21 May 2002 p. 101 (ICS) (Witness TK).
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with them one by one.®® Witness TK testified that they did not discuss the events that took

place between April and July1994; she never knew that her husband had given statements to
the Tribunal’s investigators or that he had testified before the Tribunal in 2001.°> Although
she told her husband that she was coming to Arusha, she did not tell him that she was coming
as a witness in the Butare case.®®

Prosecution Witness FAE

329. Witness FAE testified that she was a member of the association of survivors of the
1994 Rwandan genocide.”” When asked during cross-examination whether the ARG
association had a custom of character destruction, she testified that they only told what they
saw and heard with their own ears.°®® When asked whether she and others in her association
denounced people in order to be requited with scholarships for their children, she responded
that she, and no one else, paid for her children’s studies.®®

Prosecution Witness QBP

330. Witness QBP, a Tutsi woman, was asked during cross-examination whether she was a
member of Abasa or another association that worked with the /buka association, along with
several named individuals, including Witness TA.®” She testified that she shared pain with the
named individuals, but they do not constitute an association.””' She denied that she denounced
people in exchange for monetary compensation, and denied that Butare officials chased her out
of Butare town in February 1995 for making false accusations.®”?

Prosecution Witness SU

331. Witness SU, a Tutsi woman, was asked during cross-examination whether she knew an
association of victims of the events of 1994, named Ibuka, to which she testified that she had
heard people talk about this association.®”> When she was also asked whether she knew an
association of victims of the events of 1994, named Avega, she stated that people talk about
Avega, but she did not know it.*”* When asked whether she was a member of either association
or a similar association, she testified that she was “between these two associations.”®” By this
she meant she was not a member of either.®’® She testified that these associations had their own

664 T.21 May 2002 pp. 45-48 (ICS) (Witness TK).
665721 May 2002 pp. 44-47, 92-93, 101-103 (ICS) (Witness TK).
666 T .21 May 2002 pp. 106-107 (ICS) (Witness TK).
6677, 18 March 2004 p. 58 (ICS) (Witness FAE).

668 T. 18 March 2004 p. 59 (ICS) (Witness FAE).

669 T. 18 March 2004 pp. 59-60 (ICS) (Witness FAE).
670729 October 2002 pp. 47-48 (ICS) (Witness QBP).
71T, 29 October 2002 p. 50 (ICS) (Witness QBP).
672729 October 2002 pp. 50-51 (ICS) (Witness QBP).
673 T. 22 October 2002 p. 89 (Witness SU).

7T, 22 October 2002 p. 89 (Witness SU).

67T, 22 October 2002 p. 90 (Witness SU).

676 T, 22 October 2002 p. 92 (ICS) (Witness SU).
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mode of functioning and activities but she was not involved with them.®”” She was not a
member of any other association of survivors.®”®

Prosecution Witness QP

332.  Witness QP, a 15-year-old Tutsi girl in 1994,°” was asked during cross-examination
whether she ever attended meetings or discussions during which the events at Kabakobwa in
1994 were discussed.®®® Witness QP responded that there were no such meetings; she talked
about those events before the Tribunal.®® She had never been questioned by Rwandan
authorities about the Kabakobwa events.**

Prosecution Witness QG

333.  Witness QG, a Tutsi technician,®® was asked during cross-examination whether he was
a member of /buka. He stated that /buka was not active in his area, although FARG was. He
was not associated with this association; he just worked with other survivors in the region for
the purpose of burying victims in dignity.®** They looked for people that died on the hill and
buried them. He never collaborated with a person with the same first name as Witness FAE.®

Prosecution Witness QA

334. Witness QA, a Hutu, testified that before the Canadian Rogatory Commission
concerning the case of Désiré Munyaneza in 2008, he testified that he had lied to the Office of
the Prosecutor in 1996, and this Tribunal in 2004 when he said that he had heard Kanyabashi
give a speech in which he purportedly promised to carry out the instructions of the
President.®® He also testified that he lied to Canadian policemen when he falsely accused
Munyaneza in several respects in a case before Canadian courts and gave false testimony in the
Munyaneza trial.®®’” Witness QA stated that only a few aspects of his original testimony before
this Tribunal were true; most of his original testimony was a lie.*®

335. Witness QA claimed that he was encouraged to lie against Kanyabashi by three men
who were influential figures within the administration of the /buka association, namely
Innocent Kayitare, Martin Uwariraye and Polisi Mubera, the conseiller of Ngoma secteur."™

6777, 22 October 2002 p. 93 (ICS) (Witness SU).

678 T. 22 October 2002 pp. 93-94 (ICS) (Witness SU).

% T. 6 June 2002 pp. 35-36 (ICS) (Witness QP).

680 T 6 June 2002 pp. 61-62 (ICS) (Witness QP).

81 7.6 June 2002 p. 62 (ICS) (Witness QP).

82 7.6 June 2002 p. 64 (ICS) (Witness QP).

683 Prosecution Exhibit 89 (Personal Particulars); T. 16 March 2004 p. 48 (ICS) (Witness QG).

684 T, 16 March 2004 p. 44 (ICS) (Witness QG).

685 T, 16 March 2004 p. 45 (ICS) (Witness QG).

68 T. 29 October 2008 p. 11; T. 29 October 2008 pp. 13, 15-16, 23 (ICS); T. 30 October 2008 p. 19; T. 30
October 2008 pp. 24, 32, 47-48 (ICS) (Witness QA).

87T, 29 October 2008 pp. 31, 44, 49-50, 52-53 (ICS) (Witness QA).

688 T30 October 2008 p. 49 (ICS) (Witness QA).

689729 October 2008 pp. 16-17, 20-21, 23, 34 (ICS); T. 30 October 2008 p. 24 (ICS) (Witness QA).
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Witness QA testified that prior to his interview with the Office of the Prosecutor in 1996 he
took part in preparatory meetings with these three men.*°

336. These three men came to Witness QA’s home where they discussed Kanyabashi.
Witness QA asked for money in order to lie against Kanyabashi. He told them that if they did
not give him money, he would not do what they wanted him to do.®! They promised to give
him 1,000,000 francs.®”

337. On another occasion sometime after his testimony before this Tribunal, Martin
Uwarariraye, Innocent Kayitare and two policemen came to his home to prepare him to testify
falsely in the case of Desiré Munyaneza, who was accused by the Canadian justice system.®”
He told them that he was no longer prepared to lie against Munyaneza, nor was he willing to
testify falsely in another proceeding, as they had not given him the money he had initially been
promised in exchange for testifying falsely against Kanyabashi; as such he would revisit his
testimony concerning Kanyabashi.694

338.  When asked why he agreed to make false statements and assertions, Witness QA
testified that Hutus who had not fled after the genocide had to be careful because they could be
considered authors of the genocide, especially if they refused to obey instructions from the
Ibuka administration.” He lied in order to please those who sent him and in order to spare his
life.®”® He followed their instructions for his personal security believing they were capable of
either ensuring or threatening his safety; he also followed their instructions because they
promised to give him 1,000,000 francs after their first meeting. Despite several attempts, he
did not receive the money he was promised.®”’ That is why he decided to tell the truth.**®

Prosecution Witness FAM

339. Witness FAM, a Hutu detainee, testified that he did not mention Kanyabashi or
Nteziryayo in one of his prior statements because he was detained with members of their
families and he was concerned for his safety.””” He testified that he was detained with Witness
QCB in Karubanda prison and, at the time of giving his testimony to the ICTR, had also been
detained with Witness QCB in Arusha for 5 to 6 months while they waited to give their
testimony before this Tribunal.””’ He stated that he attended Gacaca sessions in prison with
Witness QCB, but stated that they were each concerned with their own case.””’ Witness FAM

6% T, 29 October 2008 pp. 23, 64 (ICS); T. 30 October 2008 pp. 28-29 (ICS) (Witness QA).
1T 29 October 2008 pp. 29, 64 (ICS) (Witness QA).

927,29 October 2008 p. 29 (ICS) (Witness QA).

693 7. 29 October 2008 pp. 28-30, 49, 64-66 (ICS); T. 30 October 2008 pp. 56-57 (Witness QA).
694 7. 29 October 2008 pp. 30-31, 64-66 (ICS) (Witness QA).

695 T. 29 October 2008 pp. 23, 28, 32 (ICS) (Witness QA).

6% T.29 October 2008 p. 56 (ICS) (Witness QA).

%77, 29 October 2008 p. 56 (ICS); T. 30 October 2008 pp. 51-53 (Witness QA).

6% T.29 October 2008 p. 57 (ICS) (Witness QA).

6%°T. 12 March 2002 pp. 93-94, 106-107 (Witness FAM).

7007, 13 March 2002 pp. 12-14 (ICS) (Witness FAM).

VT 13 March 2002 pp. 13-14 (ICS) (Witness FAM).
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agreed that he had been detained both in Karubanda prison and together in Arusha with a
person with the same full name as Defence Witness D-2-13-D.”*

Prosecution Witness QCB

340. Witness QCB, a Hutu driver in 1994 and detainee at the time of testimony,703 testified
that he was detained with Witness FAM in Arusha pending his testimony before this Tribunal,
and that they were detained in the same area in Rwanda.””* Witness QCB was asked whether
he had seen someone with the same last name as Defence Witness D-2-13-D after 1994.
Witness QCB testified that he heard that this man came to town with investigators, but he did
not see him with his own eyes.””

Prosecution Witness QAH

341. Witness QAH, a Hutu farmer and detainee, was asked whether he knew someone with
the same last name as Defence Witness D-2-13-D. Witness QAH testified that he met this
person at Karubanda prison. Witness QAH testified that he never had discussions regarding
events in their secteur with this person.’®

Prosecution Expert Witness André Guichaoua

342. In an article entitled The Tribunal for Rwanda: from Crisis to Failure?,””’ André
Guichaoua wrote that the credibility of both Prosecution and Defence witnesses varied, since
they were identified and advised by either the former or present Rwandan authorities. Both the
associations of survivors and the network of former authorities, supporting Prosecution or
Defence respectively, had established a kind of subcontracting network for the preparation of
witnesses who came to the Tribunal.

3.2.3 Deliberations

343. The Chamber has carefully considered the totality of evidence adduced in support of
the theory that testimony led through several Prosecution witnesses is not credible because
these witnesses were improperly influenced by the /buka association. The Chamber recalls that
the Prosecution bears the burden of establishing the guilt of the Accused beyond a reasonable
doubt, and that the Defence need only raise reasonable doubt.””® The Chamber has reviewed
the testimony of factual and expert witnesses who alleged generally that the /buka association,
among others, is motivated by a collective desire for revenge and accountability, and coaches
Prosecution witnesses to falsely testify against an accused at the ICTR.”” Specifically, the

702713 March 2002 pp. 11-12 (ICS) (Witness FAM).

703720 March 2002 pp. 34, 36-37 (Witness QCB); Prosecution Exhibit 52 (Personal Particulars).

7047, 28 March 2002 p. 42 (ICS) (Witness QCB).

57 2 April 2002 p. 138 (ICS) (Witness QCB).

06T 7 April 2004 pp. 42-43 (ICS) (Witness QAH).

7 Defence Exhibit 254 (Kanyabashi) (The Tribunal for Rwanda: from Crisis to Failure?, by Guichaoua); T. 12
October 2004 pp. 49-50 (Guichaoua).

% See Zigiranyirazo, Judgement (AC), paras. 38, 42.

9T, 3 November 2008 pp. 13-14 (Witness D-2-21-T); T. 19 May 2008 pp. 21, 28, 33 (ICS) (Witness D-2-18-0);
T. 22 February 2007 p. 28 (ICS) (Witness AND-30); T. 22 March 2007 p. 60 (ICS) (Witness AND-41); T. 30
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Chamber has carefully considered the testimony of Defence witnesses who sought to implicate
Prosecution Witnesses FAE, QAM, QBM, QG, QI, QJ, QP, QY, RL, SS, SU, TK and QBP as
Ibuka members who may have been coached in their testimony before the ICTR.

344. The Chamber notes that the Defence teams failed to consistently establish that an
individual identified by a Defence Witness as an Ibuka member allegedly involved in
fabricating testimony, is in fact the same person as a Prosecution witness with the same name.
The Chamber has applied a case-by-case approach to determine whether the information
provided by Defence witnesses in this regard was sufficient to establish that a Defence Witness
was, in actual fact, testifying about a Prosecution witness in the instant case.

345. The Chamber notes that it is striking that every key witness in the Prosecution’s case
against Kanyabashi was levelled with an allegation of fabricated testimony. This raises
questions regarding the plausibility of these Defence submissions.

Credibility of Witness D-2-21-T

346. The Kanyabashi Defence relies heavily on the testimony of Witness D-2-21-T in
support of its submissions regarding falsification of evidence led against Kanyabashi. Witness
D-2-21-T identified various individuals who, she claimed, attended three meetings of the /buka
association, during which they discussed giving false testimony against Kanyabashi.”'’ The
Chamber finds her testimony not credible for several reasons.

347. First, the Kanyabashi Defence raised these allegations of false testimony long after the
Prosecution rested its case. The Chamber considers it significant that Witness D-2-21-T’s
specific allegations against relevant Prosecution witnesses were not put to those witnesses
during their cross-examination, despite the fact that the Kanyabashi Defence had ample
opportunity to discover this information before the testimony of the said Prosecution
witnesses.”'! Witness D-2-21-T testified that she met with an investigator on the Kanyabashi
Defence team in 2000, 2005, 2007 and 2008.”'* She stated that during these meetings, they
discussed the possibility of her testifying before the Tribunal although it was only in 2005 that
Witness D-2-21-T found out Nkeshimana was employed by Kanyabashi and she informed
them about her knowledge of meetings concerning the fabrication of testimony against
Kanyabashi.”"> When Nkeshimana asked her to appear before the Tribunal to relay this same
information, Witness D-2-21-T first declined.”'* Witness D-2-21-T was added to the
Kanyabashi witness list on 24 April 2008 and she first testified in November 2008, after the
formal closure of the Kanyabashi Defence case in May 2008. The question remains as to why
the Defence did not put forward this information at an earlier date.

April 2007 pp. 12-13 (ICS) (Witness AND-59); T. 27 September 2007 pp. 38-41 (Reyntjens); T. 12 October 2004
pp. 47-48 (Guichaoua).

107 3 November 2008 pp. 35-36, 43, 45, 49-51, 59-60, 62 (ICS); T. 4 November 2008 pp. 32, 62 (ICS) (Witness
D-2-21-T).

" Prosecution Witnesses QJ and QAM first testified in 2001; Prosecution Witnesses TK, SU and QP first
testified in 2002; Prosecution Witnesses QY and SS first testified in 2003; Prosecution Witnesses QI, RL, QA and
QG first testified in 2004.

71275 November 2008 pp. 30-36 (ICS) (Witness D-2-21-T).

3T 5 November 2008 pp. 31-33 (ICS) (Witness D-2-21-T).

4T, 5 November 2008 p. 32 (ICS) (Witness D-2-21-T).
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348. Second, Witness D-2-21-T may have been an /buka member during the period of the
three meetings at issue, given that she was married to a Tutsi during the events of 1994,”" and
members of her extended family were killed during the genocide.”'® However, the Chamber
finds her account of these three meetings to be unbelievable with respect to the modality of
fabricating testimony. Witness D-2-21-T’s testimony that select participants at the 1995
meeting read out to the rest of the group false testimony that was written on sheets of paper,’"”
is unconvincing.

349. Third, the Chamber considers it significant that Witness D-2-21-T was not among the
group of people who were given documents to read from, nor did she actually read the contents
of any of the distributed documents.”'® As such, she cannot verify the content of any of those
documents.

350. Fourth, Witness D-2-21-T testified that she did not take notes during the meetings.”"’
The Chamber doubts her ability to accurately recall details of what transpired at those
meetings, and the specifics of the alleged false testimony, more than a decade later.

351. Fifth, Witness D-2-21-T insisted that these meetings were organised exclusively to
prepare people to testify “falsely” against Kanyabashi,””® however, she nevertheless
acknowledged that /buka members spoke the truth on some aspects of the genocide. She stated
that not all of the meetings involved discussions on false testimony.””' Having reviewed
Witness D-2-21-T’s account of these meetings, the Chamber notes that no one at the meetings
ever referred to the events discussed as “false evidence.”’** The leader of the alleged meetings
gave instructions asking members to bring forth evidence against Kanyabashi in his individual
capacity or in his capacity as the leader of Ngoma commune; it was never said that members
needed to give false testimony.’*

352. Sixth, Witness D-2-21-T testified that she did not know whether the persons who
agreed to bear false testimony actually did so at Kanyabashi’s trial. She stated that at each of
the subsequent association meetings that she attended, the members never discussed whether
false testimony had actually been provided at Kanyabashi’s trial.”*

353. Seventh, Witness D-2-21-T could not have been aware of Kanyabashi’s movements
between April and July 1994, since she admitted that she did not see Kanyabashi during this
period and she was at home.”* Accordingly, she was not in a position to assess the veracity of

5T 4 November 2008 p. 61 (ICS) (Witness D-2-21-T).

716 T 4 November 2008 pp. 58-61 (ICS) (Witness D-2-21-T).

"'7T. 3 November 2008 pp. 36-38 (ICS); T. 4 November 2008 p. 32 (ICS) (Witness D-2-21-T).

"8 T4 November 2008 pp. 65-66 (ICS) (Witness D-2-21-T).

9T 4 November 2008 p. 66 (ICS) (Witness D-2-21-T).

20T 4 November 2008 pp. 62, 65 (ICS); T. 5 November 2008 pp. 19-21, 41 (ICS) (Witness D-2-21-T).

721 T, 4 November 2008 pp. 34, 69 (ICS); T. 5 November 2008 p. 29 (ICS) (Witness D-2-21-T). The Chamber
notes Witness D-2-21-T’s testimony that /buka members discussed issues facing survivors of the genocide,
including accommodation and educational assistance for the families of survivors: T. 3 November 2008 p. 14
(ICS) (Witness D-2-21-T).

22T, 4 November 2008 p. 36 (ICS) (Witness D-2-21-T).

73 T. 4 November 2008 p. 32 (ICS) (Witness D-2-21-T).

74T, 4 November 2008 p. 69 (ICS) (Witness D-2-21-T).

7 T. 5 November 2008 p. 26 (ICS) (Witness D-2-21-T).
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statements made at the /buka meetings regarding Kanyabashi’s actions between April and July
1994.

354. Eighth, while Witness D-2-21-T testified that these three Ibuka meetings were
organised exclusively to prepare potential witnesses to testify against Kanyabashi and no one
else,””® Witness D-2-21-T did not provide a convincing explanation as to why the Ibuka
association would have specifically targeted Kanyabashi. Her testimony that Kanyabashi was
targeted by Ibuka because he held a position of authority in Ngoma commune’’ is
unconvincing, as the association could have targeted many other figures of authority in Butare

préfecture.

355. Ninth, Witness D-2-21-T testified that she did not know that a certain Nkeshimana was
an investigator in the Kanyabashi Defence team.””® However, she had testified earlier that she
met with Joseph Nkeshimana, an investigator on the Kanyabashi Defence team, several times;
in 2000, 2005, 2007 and 2008.”* During these meetings, they discussed the possibility of her
testifying before the Tribunal and her knowledge of Kanyabashi.”*® Furthermore, she admitted
that her great-grandfather was the uncle of Nkeshimana’s late wife.””' The Chamber finds
Witness D-2-21-T’s assertion that she did not know that Nkeshimana was an investigator in
the Kanyabashi Defence team’>> to be implausible, given that they met on a number of
occasions and considering her extended family ties to him. Her inconsistent testimony on her
knowledge of Nkeshimana’s role as an investigator for the Kanyabashi Defence casts further
doubt on her credibility and reliability.

356. Tenth, the Chamber notes that Witness D-2-21-T asserted that she knew that members
were providing false testimony in Gacaca trials because she knew where these members were
living during the killings and they read statements as to events in other locations.””> Even if the
Chamber were to accept that Witness D-2-21-T knew where each of the members was living
during the killings, the Chamber does not find it credible that Witness D-2-21-T knew the
whereabouts of each of the association’s members who purportedly agreed to bear false
testimony during the course of the more than three months in which killings occurred in
Ngoma commune.

357. Finally, the Chamber observes that Witness D-2-21-T admitted in cross-examination
that the /buka association may not have existed in 1995, but that another genocide survivors’
group did exist.”** This is inconsistent with Witness D-2-21-T’s prior assertion that two of the
three Jbuka meetings at issue took place in 1995.°° The Chamber considers it significant that
the witness’ examination-in-chief focused on the /buka association rather than any other
survivors’ group. While the witness gave detailed testimony on the inception of the Ibuka

726 T 4 November 2008 pp. 32, 62, 65 (ICS) (Witness D-2-21-T).
27T, 4 November 2008 p. 32 (ICS) (Witness D-2-21-T).

78T, 5 November 2008 p. 56 (ICS) (Witness D-2-21-T).

T 5 November 2008 pp. 30-36 (ICS) (Witness D-2-21-T).

30T 5 November 2008 pp. 30-36 (ICS) (Witness D-2-21-T).

1T, 5 November 2008 pp. 56-57 (ICS) (Witness D-2-21-T).

32T, 5 November 2008 p. 56 (ICS) (Witness D-2-21-T).

33T, 4 November 2008 pp. 35-36 (ICS) (Witness D-2-21-T).

34T, 5 November 2008 pp. 51-52 (ICS) (Witness D-2-21-T).

3T, 3 November 2008 pp. 20-21, 36-38 (ICS) (Witness D-2-21-T).
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association and the identity of attendees at this set of meetings, *® no mention was made of any
other survivors’ group until cross-examination.

358. Witness D-2-21-T disavowed a portion of a prior statement in which she claimed her
conseiller de secteur organised meetings and that she observed him with documents bearing
the names of individuals to be killed. She asserted that the investigators did not accurately take
down her statement; her actual statement to investigators was that the conseiller held a meeting
to discuss community work and announced to the members of the public that they all had a
right to join a political party in this period of multiparty politics.””’ She also stated that the
remainder of the prior statement was in fact accurate.””® The Chamber accepts this explanation,
and notes that this inconsistency is not material to the allegation at issue.

359. Taking into account all of the foregoing, the Chamber finds that the testimony of
Witness D-2-21-T is neither credible nor reliable.

Credibility of Witness D-2-18-O

360. The Kanyabashi Defence also relies on Witness D-2-18-O in support of its allegations.
This witness was added to the Kanyabashi witness list on 24 April 2008 and gave evidence in
May 2008, towards the end of the Kanyabashi Defence case, which opened in July 2007.
Witness D-2-18-O testified that he was a member of /buka, that he attended two [buka
meetings where they discussed providing evidence against certain individuals, including
Kanyabashi, even when an individual was actually innocent.”’

361. The testimony of Witness D-2-18-O suffers from serious credibility issues. Although
Witness D-2-18-0 identifies as a Tutsi, and is a member of the /buka association, he confessed
in 2007 to having manned roadblocks and participated in killing 12 Tutsis during the 1994
genocide.”*® The Chamber does not consider the witness’ portrayal of himself as both a victim
and perpetrator of the genocide’' to be plausible.

362. Witness D-2-18-O’s attempt to hide his criminal record from the Kanyabashi Defence
also seriously undermines his credibility. Witness D-2-18-O was sentenced and imprisoned for
his crimes.”** In cross-examination, Witness D-2-18-O admitted that he had not disclosed his
genocide conviction to the Kanyabashi Defence team until he arrived in Arusha one week
before his testimony, even though he met that team for the first time in 2005.7*

363. For these reasons, the Chamber is of the view that his testimony should be treated with
appropriate caution.

36 7.3 November 2008 pp. 14, 16, 20-24 (ICS); T. 4 November 2008 p. 14 (ICS) (Witness D-2-21-T).

37T, 4 November 2008 p. 54 (ICS) (Witness D-2-21-T).

3% T. 4 November 2008 p. 70 (ICS) (Witness D-2-21-T).

39T, 19 May 2008 pp. 16, 18, 20-22, 28, 33 (ICS) (Witness D-2-18-0).

0T, 15 May 2008 p. 12 (ICS); T. 19 May 2008 pp. 16, 18, 20 (ICS); T. 20 May 2008 pp. 7-8, 11 (ICS) (Witness
D-2-18-0).

1T, 19 May 2008 p. 43 (ICS) (Witness D-2-18-0).

72T, 19 May 2008 p. 36; T. 19 May 2008 pp. 37-41 (ICS) (Witness D-2-18-0).

™3 T. 19 May 2008 pp. 43-47 (ICS) (Witness D-2-18-0).
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Credibility of Witness D-13-D

364. The Chamber notes Witness D-13-D’s testimony that when he was detained in
Rwanda, /buka members tried to “incite” him to give false evidence against Kanyabashi,
among others.”** Witness D-13-D further testified that after he was tried and acquitted in
Rwanda, he was asked to falsely implicate Kanyabashi and two other individuals as a
precondition for his release.”*

365.  Other than that Witness D-13-D was asked to accuse Kanyabashi of having participated
in the genocide by sensitising the population to participate in killings.”*® Witness D-13-D did
not provide any specific information about the false allegations that he was allegedly told to
level against Kanyabashi.

366. Furthermore, the Chamber notes the existence of personal ties between Witness D-13-
D and Kanyabashi.’*” Taking into account the foregoing, the Chamber finds that Witness D-
13-D’s testimony on this matter should be treated with appropriate caution.

Credibility of Witness D-2-13-D

367. Witness D-2-13-D also testified that while detained at Butare prison, there was a small
group of people who were trying to incriminate Kanyabashi.”*® An individual with the same
surname as Witness FAC, together with the two individuals whose full names match those of
Witnesses QCB and FAM, found Witness D-2-13-D in his cell and told him they wanted to
recruit him on behalf of their community to join the group going to testify against Kanyabashi
in Arusha.”” Like Witness D-13-D, Witness D-2-13-D did not provide any specific
information about the false allegations that he was allegedly told to level against Kanyabashi.
Further, Witness D-2-13-D did not state why he thought the group was preparing to testify
falsely against Kanyabashi.

368. Witness D-2-13-D also testified that Witness QAH told him that he was going to
Arusha to testify against Kanyabashi and that this would be his opportunity to pay Kanyabashi
back in kind for Witness QAH becoming unemployed.””® The Chamber recalls that Witness
QAH confirmed that from 1975 to 1979 he had been a civil servant appointed by Kanyabashi,
but he denied that he had been dismissed for a professional misdemeanour testifying that he
chose to resign.””' Accordingly, based on Witness QAH’s own admission, the Chamber
considers he had no motive to seek revenge upon Kanyabashi.

369. Therefore, the Chamber finds that Witness D-2-13-D’s testimony does not undermine
the credibility of the testimonies of Witnesses QAH, QCB and FAM.

T 18 February 2008 p. 32 (ICS); T. 19 February 2008 pp. 13, 24-25 (ICS) (Witness D-13-D).
5T 18 February 2008 pp. 34, 36 (ICS); T. 19 February 2008 p. 25 (ICS) (Witness D-13-D).

746 T 18 February 2008 p. 37 (ICS) (Witness D-13-D).

7T 14 February 2008 p. 31 (Witness D-13-D).

™8 T.30 August 2007 p. 49 (ICS) (Witness D-2-13-D).

T30 August 2007 p. 50 (ICS) (Witness D-2-13-D).

70T 30 August 2007 p. 52 (ICS) (Witness D-2-13-D).

LT 7 April 2004 pp. 75-76 (ICS) (Witness QAH).
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Credibility of Witness D-1-4-0

370. The Chamber notes Witness D-1-4-O’s testimony that around 2006, certain individuals,
including Rwandan policemen, asked him to be a Prosecution witness for the Butare case, and
falsely testify that Kanyabashi asked the population to kill.””* The Chamber notes that the only
specific example of false testimony that Witness D-1-4-O cited implicated Kanyabashi. This
witness did not provide any explanation as to why the individuals who approached him wanted
to target Kanyabashi. The Chamber considers Witness D-1-4-O’s testimony on this point to be
vague and unsubstantiated, and finds that it does not undermine the credibility of specific
evidence led against Kanyabashi.

Evidence of Kanyabashi Defence Witness D-2-16-P

371. Notwithstanding that Witness D-2-16-P testified that the /buka association does not
want members to testify on behalf of former authorities, Witness D-2-16-P testified that /buka
does not train people to give testimony, and he never heard that the association prepared
witnesses.””> The Chamber considers it significant that this witness, who is Tutsi and had been
an /buka member for approximately four years at the time of his testimony, testified that the
Ibuka association does not train people to give testimony.”*

Other Defence Evidence Regarding the Credibility of Prosecution Witnesses Who Were
Allegedly Ibuka Members

372. The Chamber’s attention has been drawn to issues that may adversely reflect on the
credibility of relevant Prosecution witnesses.

373. The Kanyabashi Defence claims that Prosecution Witness RL was a member of /buka
and involved in fabricating evidence. Defence Witnesses AND-30, AND-41 and AND-59
testified about a Tutsi man who shared the last name of Witness RL.”> Witnesses AND-41 and
AND-59 testified that they knew this man well, and this man was president of the lbuka
association in Butare.””® Witness RL denied that he was a member of /buka.””’ The Chamber
considers that these three Defence witnesses are all referring to the same person, as they all
identified that person’s last name and the name of his father.””® The Chamber notes, however,
that two of these Defence witnesses did not provide a first name for the said /buka president.
Witness AND-59 provided a first name’* that does not correspond to Witness RL’s first name.
Accordingly, and given the absence of other evidence to establish that the person these
Defence witnesses were referring to is Prosecution Witness RL, the Chamber need not
consider this testimony further.

527,12 May 2008 pp. 10-11 (ICS) (Witness D-1-4-O).

7537, 13 March 2008 pp. 25, 39 (ICS) (Witness D-2-16-P).

34T 13 March 2008 p. 39 (ICS); T. 13 March 2008 p. i (Extract) (Witness D-2-16-P).

3 T. 22 February 2007 pp. 22-23, 26 (Witness AND-30); T. 22 March 2007 p. 59 (ICS) (Witness AND-41); T.
30 April 2007 pp. 17-19 (ICS) (Witness AND-59).

736 See, e.g., T. 22 March 2007 p. 59 (ICS) (Witness AND-41); T. 30 April 2007 p. 18 (ICS) (Witness AND-59).
77T, 29 March 2004 pp. 62-63 (ICS) (Witness RL).

78 T. 22 February 2007 pp. 22-23 (ICS) (Witness AND-30); T. 22 March 2007 p. 59 (ICS) (Witness AND-41); T.
30 April 2007 pp. 15-17 (ICS) (Witness AND-59).

797,30 April 2007 p. 18 (ICS) (Witness AND-59).
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374. The Chamber notes apparent discrepancies in the testimonies of Witnesses RL and QI
regarding their knowledge of each other.”®® Prosecution Witness QI initially testified that he
once lived with a person whose last name and profile closely match that of Prosecution
Witness RL.”®! Witness QI testified that this person told him about surviving an attack at
Ngoma Church, where he was hit on the head with clubs and managed to crawl out of dead
bodies to the church.”®> The Chamber observes that Witness RL testified that he was not close
to Witness QI, he only knew him from seeing him about town.”® Witness RL testified that
they were not close enough to discuss the events of 1994, and he never discussed these events
with Witness QL."** While the Chamber does not believe Witness RL’s assertion that he hardly
knew Witness QI, this does not impact the Chamber’s assessment of other aspects of Witness
RL’s testimony. This discrepancy between Witness RL’s and Witness QI’s testimony is of
minor significance, and does not affect the credibility of either witness.

375. The Kanyabashi Defence also highlights the fact that Witnesses TK and QJ, a married
couple, testified that they did not discuss with each other the events that took place between
April to July 1994,7° and this couple testified that they did not discuss with each other their
plans to testify before this Tribunal.”® The Defence asserts that this testimony was incredible,
that the similarity of their evidence indicates that these /buka members fabricated their
testimony.”®” The Chamber does not believe Witness TK and QJ’s testimony that they never
discussed the events at issue in this case, or their plans to testify before the ICTR.
Nevertheless, the Chamber considers that the Defence assertions in this regard do not
undermine Witnesses TK’s or QJ’s credibility.

Credibility of Prosecution Witness QA

376. The Chamber notes the existence of serious credibility issues surrounding the
testimony of Prosecution Witness QA. When recalled in 2008, he admitted that he lied to
Canadian police in another proceeding,’®® he lied to the Office of the Prosecutor in 1996,7%
and that most of his testimony under oath to this Tribunal in 2004 was false.””’ The witness
admitted that “in everything that I said, there are only a few things that are truthful. For the
most part, my testimony was lies.””"!

760 K anyabashi Closing Argument, T. 28 April 2009 pp. 64-65.

61T, 25 March 2004 pp. 14-15 (ICS) (Witness QI) (identified an individual with the same last name as Witness
RL, who was from the same secteur as Witness RL, who was of approximately the same age as Witness RL in
1994, and who, like Witness RL, was hit on the head during attacks at Ngoma Parish and managed to make his
way out of dead bodies and return to the church); ¢/ T. 25 March 2004 pp. 85, 87 (Witness RL); T. 30 March
2004 pp. 27-28 (Witness RL).

762725 March 2004 p. 15 (ICS) (Witness QI).

763 7,29 March 2004 p. 61 (ICS) (Witness RL).

7647, 29 March 2004 pp. 61-62, 64 (ICS); T. 30 March 2004 pp. 17, 23-24 (ICS) (Witness RL).

75T, 21 May 2002 p. 102 (ICS) (Witness TK); T. 12 November 2001 p. 56 (ICS) (Witness QJ).

7667, 21 May 2002 pp. 102-103, 106-107 (ICS) (Witness TK); T. 12 November 2001 p. 60 (ICS) (Witness QJ).
767 Kanyabashi Closing Brief, para. 291.

768 T.29 October 2008 pp. 31, 44, 49-50, 52-53 (ICS) (Witness QA).

769 T, 29 October 2008 pp. 13, 23 (ICS); T. 30 October 2008 pp. 32, 47-48 (ICS) (Witness QA).

70T, 29 October 2008 p. 11; T. 29 October 2008 pp. 13, 16-17 (ICS); T. 30 October 2008 p. 19; T. 30 October
2008 p. 24 (ICS) (Witness QA).

71T 30 October 2008 p. 49 (ICS) (Witness QA).
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377. Witness QA testified that he lied against Kanyabashi on the encouragement of three
men who were influential figures in the administration of the Ibuka association.””> The
Chamber observes that the three individuals whom Witness QA identified correspond in either
the first, last or full name with the three individuals Witness D-2-21-T testified allegedly
attended Ibuka meetings where participants discussed false testimony against Kanyabashi.””

378. Witness QA testified that if he refused to obey the instructions of these people, he
would have encountered difficulties.””* The Chamber has taken note of Witness QA’s account
as to why he lied before the Chamber.”” Further, the Chamber notes Witness QA asked for
money in order to lie against Kanyabashi and told the three men that if they did not give him
the money, he would not do what they wanted him to do.”’® Witness QA stated that one of the
reasons for which he also followed their instructions, was because they promised to give him
1,000,000 francs after their first meeting. Despite several attempts, he did not receive the
money he was promised.””” That is why he decided to tell the truth.”’® This witness’
demonstrably flexible attitude to telling the truth casts doubt on the credibility and reliability
of his own testimony. Given this, Witness QA’s testimony about his reasons for lying to this
Tribunal lacks credibility.

379. The Kanyabashi and Nsabimana Defence relied on expert evidence in support of the
submission that Prosecution witnesses were improperly influenced to testify about an Accused
at the ICTR.””” The Chamber has reviewed the relevant expert evidence, and considers that this
evidence may provide context for specific allegations of fabrication of testimony. The most
specific expert evidence adduced on this issue was led through Defence Expert Witness
Reyntjens, who discussed the preparation of Rwandan witnesses who came before this
Tribunal.”® Reyntjens also provided an example of a witness being improperly influenced by
the Ibuka association in the Akayesu case.”™

380. The Chamber also notes Reyntjens’ Expert Report specifically identified several
witnesses whose testimony should be treated with extreme caution, namely Witnesses QA and
RE, and those witnesses who implicated Kanyabashi in the Kabakobwa massacres.”® First, the
Chamber notes no accusations of fabrication were levelled against Witness RE by any Defence
witnesses. Insofar as concerns Witness QA or witnesses called to testify about Kabakobwa, the
Chamber declines to have regard to Reyntjens’ evidence on the basis that it falls outside his
sphere of expertise.

381. The Chamber recalls its observation, above, that every key witness in the Prosecution’s
case against Kanyabashi was implicated with the allegation that they were an /buka member

72T, 29 October 2008 pp. 16-17, 20-21, 23, 34 (ICS); T. 30 October 2008 p. 24 (ICS) (Witness QA).
713 T. 3 November 2008 pp. 21-24 (ICS) (Witness D-2-21-T).

74T, 29 October 2008 pp. 23, 28, 32 (ICS) (Witness QA).

713 T.29 October 2008 pp. 23, 28, 32, 56 (ICS); T. 30 October 2008 pp. 51-53 (ICS) (Witness QA).
776 7,29 October 2008 pp. 29, 64 (ICS) (Witness QA).

77T, 29 October 2008 p. 56 (ICS); T. 30 October 2008 pp. 51-53 (Witness QA).

78 T.29 October 2008 p. 57 (ICS) (Witness QA).

7T, 12 October 2004 pp. 47-48 (Guichaoua); T. 27 September 2007 pp. 38-41 (Reyntjens).

80T 27 September 2007 p. 41 (Reyntjens).

1T 27 September 2007 pp. 38-39 (Reyntjens).

782 Defence Exhibit 571B (Reyntjens Expert Report) pp. 15-16.
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who fabricated testimony. Although Reyntjens downplayed his personal ties to Kanyabashi in
his testimony before this Tribunal,”® he had known Kanyabashi for a long time,”** and he
confirmed that Kanyabashi named him as his lawyer before an Investigating Judge in
Belgium.”® The Chamber considers that Reyntjens’ testimony before this Tribunal was largely
biased in favour of Kanyabashi (). As such, Reyntjens may have had a motive to discredit the
Ibuka association in support of the Kanyabashi Defence case.

3.2.4 Discussion of Evidence and Findings

382. Prosecution Witnesses FAE, QBP, QG, QI, RL and SU were asked during cross-
examination whether they were members of a survivors association. Prosecution Witness FAE
testified that she was a member of a survivors association, ™ while the others testified they
were not members of any such association.”” Witnesses SU and TK testified that they had
simply heard about the Ibuka association.”™ Witness QP denied that she attended meetings or
participated in discussions concerning the events she testified about, testifying that there were
no such meetings.”® Apart from Witness QA, who the Chamber has found to be not credible,
none of these Prosecution witnesses testified that they were paid or otherwise influenced to
testify falsely. The Chamber notes that the Defence relies heavily on hearsay evidence to
discredit the testimony of Prosecution Witnesses FAE, QBP, QG, QI, RL and SU. The
Chamber assesses such evidence with caution and on a case-by-case basis. The Chamber
believes these Prosecution witnesses and attaches more weight to their testimony under oath
than to hearsay evidence that was led to undermine their credibility.

383. Taking into account the Chamber’s assessment of the credibility of relevant Defence
witnesses, the testimony of the Prosecution witnesses under cross-examination, relevant
contextual evidence, and the content of general and specific allegations of false testimony
levelled against Prosecution witnesses, the Chamber finds that the evidence led by the Defence
relating to the alleged fabrication of testimony does not undermine the testimony of
Prosecution Witnesses FAE, FAC, FAM, QAM, QBM, QG, QI, QJ, QP, QY, RL, SS, SU, TK,
QAH, QBP and QCB. The Chamber again recalls that the Defence does not bear a burden to
prove fabrication and that it need only raise a reasonable doubt as to the Prosecution case.

384. The Chamber will otherwise address specific allegations of fabricated testimony in the
context of relevant factual findings.

78 7. 20 September 2007 p. 11 (Reyntjens).

4 T.21 November 2007 p. 14 (Reyntjens).

85T, 21 November 2007 pp. 11-12 (Reyntjens).

786 T 18 March 2004 p. 58 (ICS) (Witness FAE).

87T, 29 October 2002 pp. 49-50 (Witness QBP); T. 16 March 2004 p. 44 (ICS) (Witness QG); T. 25 March 2004
pp- 14-16 (ICS) (Witness QI); T. 29 March 2004 pp. 62-63 (ICS) (Witness RL); T. 22 October 2002 pp. 92-94
(ICS) (Witness SU).

788 T.22 October 2002 p. 89 (Witness SU); T. 28 May 2002 p. 47 (ICS) (Witness TK).

T, 6 June 2002 pp. 61-62 (ICS) (Witness QP).
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3.3 Events in Butare Between 6 April 1994 and 18 April 1994
3.3.1 Remera Massacre, 7 April 1994

3.3.1.1 Introduction

385.  Although not mentioned in any of the Indictments or in the Prosecution Closing Brief
and oral arguments, Prosecution Witness QBZ testified regarding the massacre of Tutsis at the
Muganza commune office in Remera on 7 April 1994.

386. The Ndayambaje Defence submits that these events are material facts which are not
pled in the Indictment and reiterates its request of 31 May 2006 that the Chamber exclude
them from the analysis of the evidence.””’ The Defence also avers that Witness QBZ’s
evidence is unreliable and not credible because he is the sole witness on this event, he is
mentally unstable, and his evidence is uncorroborated and contradicted by Witnesses RV, EV,
GABON and KEPIR.”!

3.3.1.2 Preliminary Issues

387. The Chamber notes that neither the Ndayambaje Indictment nor the Prosecution Pre-
Trial Brief mentions the massacre at the Muganza commune office in Remera on 7 April 1994.
The Appendix to the Pre-Trial Brief contains a summary of Witness QBZ’s expected
testimony. The summary sets out that Witness QBZ would testify to a meeting Ndayambaje
held with the Remera secteur populace at his office, where Ndayambaje said all Tutsis must be
killed; it did not refer to a massacre at the commune office, but further stated that Witness QBZ

is said to have “witnessed other massacres”.”>

388. Witness QBZ’s prior statements refer to the same secteur office meeting called by
Ndayambaje, although only the second statement of 28-30 March 2001 outlines an ensuing
massacre that occurred at the Muganza commune office, purportedly arranged by
Ndayambaje.””?

389. The Chamber recalls that Witness QBZ testified about this massacre and at the end of
his examination-in-chief, the Ndayambaje Defence pointed out that much of this witness’
testimony was not mentioned in the witness’ prior statement or the factual allegations
disclosed to the Defence by the Prosecution and requested that it be allowed to recall Witness
QBZ if needed at a later stage.”*

390. The Ndayambaje Defence filed a motion for exclusion of the evidence of Prosecution
witnesses, including Witness QBZ, arguing that those witnesses testified about facts not pled

70 Ndayambaje Closing Brief, para. 126 (citing Prosecutor v. Ndayambaje, Case No. ICTR-96-8-T, Requéte en
extréme urgence d’Elie Ndayambaje aux fins d’exclure les témoignages et/ou les portions de téemoignages des
temoins entendus au proces sur des faits qui sont en dehors de [’acte d’accusation, 31 May 2006, paras. 351-360).
! Ndayambaje Closing Brief, paras. 146-150.

792 Prosecution Pre-Trial Brief — Appendix; Witness QBZ (49).

39 October 1999, Statement of Witness QBZ, disclosed 1 December 1999; 28-30 March 2001, Statement of
Witness QBZ, disclosed 23 May 2001.

74T, 23 February 2004 p. 40 (ICS) (Witness QBZ).
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in the Indictment and, therefore, that Ndayambaje did not have timely notice of them.”” The
Prosecution objected to the motion on the basis it was filed out of time. The Prosecution
acknowledged that the Ndayambaje Defence had objected to the admissibility of the evidence
of Witness QBZ in February 2004 when the witness testified before the Chamber.””®

391. The Chamber recalls its Decision of 1 September 2006 in which it stated that some
issues of exclusion of evidence, credibility of witnesses and evaluation of evidence may be
considered at a later stage of the proceedings with the totality of the evidence.”’

392. The Chamber considers that Witness QBZ’s statement of 28-30 March 2001 is the only
statement with detailed information on the massacre at the Muganza commune office in
Remera on 7 April 1994. The English translation of this statement was first disclosed to the
Defence in redacted form on 23 May 2001 and the French translation on 7 June 2001. The
unredacted statements in both English and French were disclosed to the Defence on 31 January
2002.

393. In the present case, the Chamber considers that the Ndayambaje Defence did not have
sufficient notice of this massacre so as to enable the Defence to mount an effective defence. As
a result the Chamber will not make a finding on the alleged involvement of Ndayambaje in the
massacre at the Muganza commune office in Remera on 7 April 1994. In any case, the
Chamber considers that Witness QBZ’s evidence on the Remera massacre is insufficient.

3.3.2 Interahamwe Training in Mugusa Commune, 7 April 1994

394. The allegation that Interahamwe were trained at the Mugusa commune office on 7
April 1994 was put into evidence during the testimony of Prosecution Witness QBV. The
witness testified that Bourgmestre Kabayiza organised weapons training for approximately 100
young Hutus from the commune, for the purpose of fighting the RPF and killing Tutsis.”®

395. The Nteziryayo Defence challenges Witness QBV’s credibility, asserting that there was
no Interahamwe training at the commune office on 7 April 1994.””” On 7 April 1994 the
Ministry of Defence had issued a communiqué prohibiting anyone from leaving their houses
until further notice. The Nteziryayo Defence submits that no other witness testifies about
training on this day and there is no corroboration of Witness QBV’s evidence.*”

396. The Chamber notes that this allegation was not pled in any of the Indictments and was
mentioned in neither the Prosecution Closing Brief nor its closing oral submissions. The

™ Prosecutor v. Ndayambaje, Case No. ICTR-96-8-T, Requéte en extréme urgence d’Elie Ndayambaje aux fins
d’exclure les témoignages et/ou les portions de témoignages des témoins entendus au proces sur des faits qui sont
en dehors de l’acte d’accusation, 31 May 2006.

79 prosecutor v. Ndayambaje et al., Case No. ICTR-98-42-T, Prosecutor’s Response to the Requéte en extréme
urgence d’Elie Ndayambaje aux fins d’exclure les témoignages et/ou les portions de témoignages des téemoins
entendus au proces sur des faits qui sont en dehors de [’acte d’accusation, 9 June 2006.

"7 Ndayambaje et al., Decision on Ndayambaje’s Motion for Exclusion of Evidence (TC), 1 September 2006,
paras. 25-26.

78 T 18 March 2002 pp. 56-57, 63-64, 67-68 (ICS) (Witness QBV).

™ Nteziryayo Closing Brief, para. 573.

890 Nteziryayo Closing Brief, para. 573.

Judgement and Sentence 83 24 June 2011

PURL: https://www.legal-tools.org/doc/e2c881/



Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T

Chamber therefore declines to make a finding on whether training of Interahamwe took place
at the Mugusa commune office on 7 April 1994.

3.3.3 Cyarwa Secteur Meeting and Agateme Attacks, Mid-April 1994
3.3.3.1 Introduction

397. The Kanyabashi Indictment alleges that from late 1990 to July 1994, Kanyabashi
conspired with others to devise a plan to exterminate the civilian Tutsi population and
members of the opposition. The plan was alleged to consist of, inter alia, encouraging hatred
and ethnic violence and the preparation of lists of Tutsis to be killed. The Kanyabashi
Indictment further alleges that Kanyabashi, together with others, adhered to and executed this
plan and in doing so organised, ordered and participated in massacres against Tutsis and
moderate Hutus.*"'

398. The Kanyabashi Indictment alleges that in or around May 1994, Kanyabashi held at
least two meetings in Cyarwa secteur, Ngoma commune at which he encouraged local
residents to kill Tutsis and that, in the days following these meetings, Tutsis in the area were
attacked.*” The Indictment further alleges that Ngoma commune was the site of numerous
massacres in which Kanyabashi was either directly involved or in which his subordinates,
acting under his orders, were implicated.*”

399. The Prosecution submits that these meetings and the subsequent killings were a general
pattern of conduct by Kanyabashi throughout the genocide, and that Kanyabashi was heavily
involved in the planning of killings and met frequently with his administrative subordinates to
provoke them into action.™ In support of these submissions, the Prosecution relies on the
testimony of Witness QG.

400. Aside from submissions relating to the imprecision of the Indictment,*” the

Kanyabashi Defence submits that Prosecution Witness QG is not credible because he
contradicts himself.**® The Kanyabashi Defence submits there was a meeting on 17 or 18 April
1994 in which Kanyabashi made a one-and-a-half hour speech asking members of the
population not to kill one another and urging the population to welcome refugees to Ngoma
commune. However, furious soldiers, claiming to be part of the Presidential Guard, interrupted
the meeting and called Kanyabashi an accomplice of the Inkotanyi**’ The Kanyabashi
Defence further contends that there was no evidence adduced as to the existence of two
inciting meetings in Cyarwa around May 1994 as provided by Paragraph 5.8 of the Kanyabashi
Indictment.*®

%01 Para. 5.1 of the Kanyabashi Indictment (in support of all counts).

%02 Para. 5.8 of the Kanyabashi Indictment (in support of all counts).

803 Para. 6.29 of the Kanyabashi Indictment (in support of Counts 1-3, 5-9); see also Para. 6.32 of the Kanyabashi
Indictment (defining the “subordinates” referred to).

804 prosecution Closing Brief, pp. 390-391, para. 20.

805 Kanyabashi Closing Brief, paras. 353-354.

806 Kanyabashi Closing Brief, paras. 354, 358.

%07 Kanyabashi Closing Brief, paras. 367-368; Kanyabashi Closing Argument, T. 28 April 2009 p. 37.

808 Kanyabashi Closing Brief, para. 373.
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401. The Kanyabashi Defence asserts that unrest started in the afternoon of Thursday 21
April 1994 and not in the morning of 20 April 1994, as alleged by Witness QG.** Attacks in
Agateme were launched and encouraged by gendarmes and not, as Witness QG suggests, by
commune policemen sent by Kanyabashi.*'° The Defence further submits that Kanyabashi
issued strict instructions forbidding policemen from becoming involved in the killings.*"'

402. Finally, the Defence points out that Witness QG is part of a group that fabricated false
testimony.®'* In support of its submissions, the Defence relies on the testimony of Witnesses
D-2-YYYY, D-2-20-F, D-2-5-1 and D-2-21-T.

3.3.3.2 Preliminary Issues

403. The Defence asserts the evidence produced at trial cannot sustain a conviction because
of contradictions between the dates and facts alleged in the Indictment and Witness QG’s
account. The Defence first raised this issue in its preliminary motion and during Witness QG’s
testimony on 15 March 2004.*"

404. On 15 March 2004, in the course of Witness QG’s testimony, the Kanyabashi Defence
asserted that Witness QG’s testimony was not contained within Paragraph 5.8 of the Amended
Indictment because he testified as to meetings taking place in the month of April 1994 and not,
as Paragraph 5.8 asserts, in or around the month of May 1994.5" In short, it asserted the
evidence did not conform to the Indictment.

405. The Chamber recalls its Decision of 15 May 2004 in which it held that Witness QG’s
testimony regarding the Cyarwa secteur meetings chaired by Kanyabashi was generally
encompassed by the Indictment.®” In this regard, the Chamber notes the Kanyabashi
Indictment specified that Kanyabashi took part in the meetings “in or around May 1994 *'°

406. The Chamber finds that Paragraph 5.8 of the Kanyabashi Indictment did not provide
adequate notice of the alleged April 1994 meetings by alleging they occurred in or around
May 1994 at Cyarwa secteur, Ngoma commune. The location is clearly specified, however the
time frame is ambiguous. The Chamber must then determine whether this specific paragraph
has been cured of this defect through subsequent Prosecution disclosures.

407. Recalling the principles of notice previously articulated in this Judgement (), the
Chamber observes that the witness summary grid in the Appendix to the Prosecution Pre-Trial
Brief lists one witness, Witness QG, who was expected to testify as to: a meeting between
Kanyabashi with the conseiller of his secteur; a 15 April 1994 public meeting chaired by
Kanyabashi at which he urged the people to start night patrols to protect themselves against the

%09 K anyabashi Closing Brief, paras. 389-390.

#10 K anyabashi Closing Brief, paras. 393, 398.

#1 Kanyabashi Closing Brief, para. 395.

#12 Kanyabashi Closing Brief, para. 8. The Chamber notes that it has previously set out the evidence of Witness
D-2-21-T as it relates to the alleged fabrication claim (). The Chamber will take this evidence into account in the
Deliberations section.

813 Kanyabashi Closing Brief, paras. 353-354.

814715 March 2004 pp. 9-10 (Witness QG).

8157 15 March 2004 p. 10 (Witness QG).

$16 para. 5.8 of the Kanyabashi Indictment (in support of all counts) (emphasis added).
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enemy; and a meeting convened by Kanyabashi on around 18 or 19 April 1994 that Witness
QG attempted to attend but from which he was chased away.®'” This information is consistent
with Witness QG’s previous statement of 12 June 1996, disclosed to the Defence on 4
December 2000, over three years prior to Witness QG’s testimony at trial on 15 March 2004.
Therefore, the Defence was given adequate notice by the Prosecution Pre-Trial Brief and
disclosures that the meetings chaired by Kanyabashi allegedly took place in the month of April
1994.

408. For the foregoing reasons, the Chamber considers that Paragraph 5.8 of the Kanyabashi
Indictment is cured by the disclosure of clear, consistent and timely information.®®
Consequently, Kanyabashi was reasonably able to understand the nature of the charges against
him and there was no prejudice in the preparation of his defence case.*"’

3.3.3.3 Evidence

Prosecution Witness QG

409. Witness QG, a Tutsi who worked in Ngoma commune,* testified that he saw
Kanyabashi on two occasions after 6 April 1994.%' The first occasion was about two to four
days after the President’s plane crash, on or about 8 to 10 April 1994.% He observed
Kanyabashi come to meet with the conseiller of Cyarwa secteur at the secteur office, shared
between Cyarwa-Sumo and Cyarwa-Cyimana secteurs.”” Kanyabashi was accompanied by
two policemen, including the deputy brigadier of the commune police, whose first name was
Gabriel.*** Witness QG was not present at this meeting between Kanyabashi and the conseiller
on that date.®”

410. The witness saw Kanyabashi about four to six days after the first occasion, when
Witness QG participated in a meeting at which Kanyabashi was present, convened at the
Cyarwa secteur office, between noon and 2.00 p.m.*® When confronted with his prior
statement, he agreed the meeting was likely to have taken place on 15 April 1994.%%
Kanyabashi arrived in a white Peugeot vehicle and was again accompanied by two police
officers, including Gabriel, and other members of the Ngoma commune population.*® The

817 prosecution Pre-Trial Brief — Appendix; Witness QG (55).

88 Muvunyi I, Judgement (AC), para. 20; Seromba, Judgement (AC), paras. 104-105; Niyitegeka, Judgement
(AC), para. 195 (citing Kupreskic et al., Judgement (AC), para. 114); Bagosora et al., Decision on Aloys
Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber I Decision on
Motion for Exclusion of Evidence (AC), 18 September 2006, para. 22.

819 See Niyitegeka, Judgement (AC), para. 197; Kupreskic et al., Judgement (AC), paras. 119-121; Bagosora et
al., Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial
Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006, para. 35; Bagosora et al.,
Decision on Exclusion of Testimony Outside the Scope of the Indictment (TC), 27 September 2005, paras. 2-3.

820 prosecution Exhibit 89 (Personal Particulars).

821715 March 2004 pp. 6-7 (Witness QG).

822715 March 2004 pp. 7, 33-34 (Witness QG).

823715 March 2004 pp. 7, 33, 39; T. 15 March 2004 p. 42 (Witness QG) (French).

824715 March 2004 pp. 7, 34, 36, 39 (Witness QG).

825715 March 2004 p. 7 (Witness QG).

826 T 15 March 2004 pp. 7, 37 (Witness QG).

27T 15 March 2004 p. 49 (Witness QG).

828 T. 15 March 2004 pp. 7, 34, 39 (Witness QG).
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witness could not identify the other policeman.®” A camouflage military vehicle with a back
similar to a pickup, containing about four soldiers, followed Kanyabashi’s vehicle to the
meeting and arrived almost at the same time as Kanyabashi’s vehicle.*’ The witness could not
specify whether they were gendarmes, but noticed that they were wearing military uniforms.*’

411. At the moment Kanyabashi arrived, Witness QG was in the courtyard in front of the
secteur office. The witness entered the building only after Kanyabashi’s arrival, as the
conference room where the meeting was to be held was only opened upon Kanyabashi’s
arrival.**? There were many people there from the neighbouring secteurs of Cyarwa-Sumo and
Cyarwa-Cyimana.®”

412. Witness QG stated that at the time of the meeting killings had not yet started and
Gendarmerie Commander Habyarabatuma was still in his post.*** He could not be certain as to
whether Préfet Habyalimana was still in his post or not, but testified about a rumour that Préfet

Habyalimana had been dismissed from his post because he was Tutsi.*”

413. Witness QG testified that Kanyabashi addressed the population, composed of both
Tutsis and Hutus.*® According to the witness, Kanyabashi said, “[y]ou can take weapons, and
defend yourselves to stop the enemy from infiltrating amongst you.” When an attendee of the
meeting retorted that there were people from other communes looking for refuge in the
commune, he responded: “You have to chase those people who are seeking refuge out. They
may create insecurity.” Again, when asked what he was going to do about the houses being
burnt in Ngoma, he responded, “[t]hose are Interahamwe who attacked that area and soon they
will be chased away from the secteur.”™’

414. Witness QG testified that people were asked to organise night patrols and roadblocks,
but that after the meeting there was insecurity in the commune. Hutus separated themselves
from Tutsis and started to chase out the Tutsis.**

415.  Witness QG testified that on 20 April 1994, he travelled to Mukoni and on the return
trip he encountered a vehicle filled with soldiers from the Rwandan Army and police officers
from Ngoma commune, including Gabriel. They asked one of the people travelling with
Witness QG to direct them to the house of Etienne Gitefano, who worked for the bishopric,
and whether Gitefano was home. The police and soldiers fired at Gitefano’s residence and took
a radio, a television set and mattresses out of the house.**’

416. Witness QG stated the police and soldiers left Gitefano’s house and proceeded to attack
the house of Jean Karekezi, a merchant, who lived opposite Gitefano. The police and soldiers

29T 15 March 2004 p. 39 (Witness QG).
830715 March 2004 pp. 39-40 (Witness QG).
817,15 March 2004 p. 40 (Witness QG).
832715 March 2004 p. 37 (Witness QG).

833 7. 15 March 2004 pp. 38-39 (Witness QG).
834715 March 2004 pp. 39-40 (Witness QG).
835715 March 2004 pp. 40-41 (Witness QG).
836 T 15 March 2004 pp. 8, 40 (Witness QG).
37T, 15 March 2004 pp. 8, 10-11, 42 (Witness QG).
88 T 15 March 2004 p. 11 (Witness QG).
89T, 15 March 2004 pp. 11-12 (Witness QG).
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told other members of the population to go inside and loot the home. Witness QG stated that
two men, named Safari and Mingoti, had received weapons training and took part in the
lootings.**

417. Witness QG testified that on returning home, his own house was being attacked.
Soldiers and those who had undergone training were knocking down his front door. Some of
the attackers had grenades, rifles and clubs. He had left his pregnant wife and three-year-old
child in the home when he went out that morning and had not seen them since that day.**!

418. Witness QG stated that Kanyabashi issued instructions which people apparently did not
respect or obey, and went beyond them. The witness averred that there were instructions to
exterminate Tutsis and that Kanyabashi was not in a position to stop what was going on.
Kanyabashi should have informed his superiors what was going on so that they could stop
those people from perpetrating reprehensible acts.**

419. Witness QG testified that he knew Kanyabashi before April 1994. He recalled seeing
Kanyabashi on two occasions after 6 April 1994, but was somewhat unclear on this point.**’
Witness QG identified Kanyabashi in court.***

420. Witness QG was asked during cross-examination whether he was a member of /buka.
He stated that he worked with other survivors in the region for the purpose of burying victims
in dignity.* They looked for people that died on the hill and buried them.**®

Kanyabashi Defence Witness D-2-YYYY

421.  Witness D-2-YYYY, a Hutu civil servant,*"’ testified that around 18 to 20 April 1994
he was stationed at Mukura Bridge for three days.**® On the third day, a Thursday, he returned
to his home at around 12.30 or 1.30 p.m. and was picked back up by a commune police vehicle
to go back on duty.*”® He knew it was Thursday because his wife had gone to the animal
market, which was held every Thursday, to sell a goat.*® 21 April 1994 was a Thursday.*"’

422.  Witness D-2-YYYY was picked up by a commune police vehicle at about 3.30 or 4.00
p-m. and taken to a place called Ku’gateme, also known as Agateme or Gateme, at the

$40°T. 15 March 2004 pp. 12-13 (Witness QG) (French) (for spelling of “Jean™).

#1715 March 2004 p. 13 (Witness QG).

2T 15 March 2004 p. 50 (Witness QG).

3 T. 15 March 2004 p. 5 (Witness QG) (saw Kanyabashi twice prior to 6 April 1994); T. 15 March 2004 p. 25
(Witness QG) (saw Kanyabashi twice after April 1994); T. 15 March 2004 pp. 32-33 (Witness QG) (testifying in
cross-examination that he saw Kanyabashi regularly prior to April 1994, and twice after 6 April 1994).

8447 15 March 2004 pp. 25-26 (Witness QG).

845 T 16 March 2004 p. 44 (ICS) (Witness QG).

846 T 16 March 2004 p. 45 (ICS) (Witness QG).

7 Defence Exhibit 612 (Kanyabashi) (Personal Particulars); T. 26 November 2007 p. 61 (Witness D-2-YYYY).
8 T. 27 November 2007 pp. 39, 41-42 (ICS) (Witness D-2-YYYY).

9T 27 November 2007 pp. 45, 53-54 (ICS); T. 3 December 2007 p. 46 (ICS) (Witness D-2-YYYY).

80T, 27 November 2007 p. 54 (ICS) (Witness D-2-YYYY).

1 Defence Exhibit 12 (Ndayambaje) (April 1994 Calendar); T. 3 December 2007 p. 46 (ICS) (D-2-YYYY).
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Cyarwa-Cyimana secteur.*> There was a new roadblock at Ku’gateme manned by four
gendarmes. There were also Interahamwe and more gendarmes in the area.*>

423. At Ku’gateme a group of about 50 gendarmes and citizens were looting homes,
breaking windows and forcing doors open.®* In addition, gendarmes were firing at the houses
and breaking through the walls of the homes.* The assailants targeted the home of Karekezi,
nicknamed Gifuka and Muzungu, and the home of the bishop’s driver, whose name he could
not recall.® He stated that gendarmes and Interahamwe were ransacking and destroying
houses, and that Karekezi’s home was attacked by about 50 Interahamwe.®’

424.  Interahamwe arrived in a civilian Toyota Hilux belonging to CUSP, the university
public health centre, and driven by a man named Déo with whom the witness was
acquainted.858 It was filled with between 15 and 20 persons.*” Most of them, including Déo,
were wearing military shirts and civilian trousers. Others were wearing the kitenge fabric worn
by the Interahamwe.™

425. The Interahamwe vehicle proceeded immediately to Tumba.*' Witness D-2-YYYY
and the commune police vehicle arrived at Ku’gateme at almost the same time as the
Interahamwe vehicle.* The commune police vehicle stopped at Ku’gateme and the brigadier
stepped out of the vehicle to inquire of the gendarmes at the roadblock what was happening.
The gendarmes responded angrily and stated, “[y]ou and your boss are unaware of what you
are doing.” The brigadier and the witness responded that it was them, namely the brigadier and
the wii;gless, who did not know what the gendarmes were doing. The police then returned to
town.

Kanyabashi Defence Witness D-2-20-F

426. Witness D-2-20-F, a Hutu who worked at the Groupe Scolaire,*®* testified that he
attended a meeting at the secteur office, chaired by Kanyabashi, around 17 or 18 April 1994,
one-and-a-half weeks after the death of the President.*® He attended the meeting with Witness
QG.**® The witness estimated the number of participants as between 200 and 300, stated they
were from both secteurs, and were both Hutus and Tutsis.**” The conseillers of Cyarwa-Sumo

852 7. 27 November 2007 pp. 56-58 (ICS); T. 28 November 2007 p. 5; T. 3 December 2007 p. 46 (ICS) (Witness
D-2-YYYY).

833 7. 27 November 2007 p. 58 (ICS); T. 28 November 2007 pp. 4-5 (Witness D-2-YYYY).
54T, 27 November 2007 p. 59 (ICS); T. 28 November 2007 p. 5 (Witness D-2-YYYY).
85T, 27 November 2007 p. 59 (ICS); T. 28 November 2007 p. 4 (Witness D-2-YYYY).

836 T 28 November 2007 p. 5; T. 3 December 2007 p. 46 (ICS) (D-2-YYYY).

7T, 3 December 2007 p. 46 (ICS) (D-2-YYYY).

858 7. 27 November 2007 pp. 58-59 (ICS) (Witness D-2-YYYY).

8597, 27 November 2007 p. 59 (ICS) (Witness D-2-YYYY).

860727 November 2007 p. 59 (ICS) (Witness D-2-YYYY).

861 7,28 November 2007 p. 4 (Witness D-2-YYYY).

862727 November 2007 p. 59 (ICS) (Witness D-2-YYYY).

863 7. 28 November 2007 p. 13 (ICS) (Witness D-2-YYYY).

%64 Defence Exhibit 634 (Kanyabashi) (Personal Particulars).

865 T, 4 March 2008 pp. 11-12 (ICS) (Witness D-2-20-F).

866 T4 March 2008 pp. 36-37 (ICS) (Witness D-2-20-F).

87T, 4 March 2008 pp. 12-13 (ICS) (Witness D-2-20-F).
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and Cyarwa-Cyimana were both present, as were the heads of the cellules.**® The meeting
started at around 11.00 a.m.*” Kanyabashi arrived in a vehicle with one policeman, but other
policemen attended the meeting as civilians and were out of uniform.””® The witness asserted
that a police officer named Gabriel Twagiramungu attended the meeting, but not as
Kanyabashi’s escort.*”"

427. Witness D-2-20-F stated that Kanyabashi informed the population that there were
people from Gikongoro préfecture and Runyinya commune who were taking refuge in
Cyarwa-Sumo and Cyarwa-Cyimana secteurs. Kanyabashi said: “My brothers and sisters, I am
inviting you to show compassion and to welcome those brothers and sisters that have come to
take refuge in your homes or in your area. I am appealing to you and I am calling on you to
welcome these people. I promise you that we are going to bring you assistance in order to help
you to give food to those people. If you welcome them to your homes we will assist you by
providing you what is needed for their upkeep.”™”?

428. Kanyabashi went on to say: “I am pleading with you and I am urging you to ... do all
that can be done to ensure that nobody should attack any other persons. We have seen what is
happening in Gishamvu and ... we could see smoke rising ... in Gishamvu because houses were
being burnt there ... we don’t want what is happening there to happen in our communes.”*”

429. Finally, Kanyabashi lamented that it was difficult to understand how people who were
living in peaceful coexistence and intermarrying could start fighting each other. He said: “No
one should take advantage of the death of the president to sow seeds of discord amongst
people. This matter concerns only the higher authorities of the country and you ... should
continue to live in harmony.”*"* Kanyabashi spoke for around an hour-and-a-half.*”

430. This meeting was interrupted by soldiers from a Presidential Guard unit who dispersed
the population by beating or kicking them.®’® The soldiers intervened when the members of the
population began expressing their opinions and asking for further explanations.®”” The soldiers
said the meeting was not authorised while the country was at war and they suspected it was
convened by accomplices of the Inkotanyi.*’®

431. Witness D-2-20-F denied that Kanyabashi asked the population to take up weapons or
to chase away the refugees. He asserted that, pursuant to Kanyabashi’s request, he hosted three
refugees in his own home.*”

868 T. 5 March 2008 p. 58 (ICS) (Witness D-2-20-F).
89T, 4 March 2008 p. 12 (ICS) (Witness D-2-20-F).
870 T 4 March 2008 pp. 12, 20 (ICS); T. 5 March 2008 p. 55 (ICS) (Witness D-2-20-F).
871 7. 5 March 2008 p. 56 (ICS) (Witness D-2-20-F).
872 7. 4 March 2008 p. 13 (ICS) (Witness D-2-20-F).
873 T. 4 March 2008 p. 13 (ICS) (Witness D-2-20-F).
874 T. 4 March 2008 p. 13 (ICS) (Witness D-2-20-F).
875 T. 4 March 2008 p. 14 (ICS) (Witness D-2-20-F).
876 T, 4 March 2008 p. 19 (ICS) (Witness D-2-20-F).
$77°T. 4 March 2008 p. 15 (ICS) (Witness D-2-20-F).
878 T. 4 March 2008 p. 19 (ICS) (Witness D-2-20-F).
879 T. 4 March 2008 p. 20 (ICS) (Witness D-2-20-F).
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432. Witness D-2-20-F testified that on 21 April 1994, at around 2.00 p.m., he went to fetch
groceries from Karekezi’s at Agateme.®™ Karekezi was also known as Muzungu and
Gifuka.®™ There were about 10 gendarmes and a group of about 50 civilians on the road who
were accompanied by a member of Parliament named Laurent Baravuga.®™ A few moments
later there were gunshots coming from Grégoire Hategekimana’s house and people scattered.
Two gendarmes appeared from Hategekimana’s house.*™ People coming from
Hategekimana’s house told Witness D-2-20-F that Hategekimana, Simpunga and one other
person had all been shot and they had seen their bodies.***

433. When the gendarmes arrived at Karekezi’s shop, they fired about three shots at the lock
and opened the door. They told the members of the population that they should follow the
example of the gendarmes and loot the shop. Minister Baravuga added: “You, the inhabitants
of C’lyarwa, you have become impossible. I came here with the gendarmes to show you the
example to kill. Our country is plagued by a difficult war, and I would like to show that you
have to track down the enemy as well as their ... accomplices.” He stated the enemies were the
Tutsi and their accomplices included the authorities such as “Kanyaba‘[utsi”.885 The population
proceeded to loot Karekezi’s shop.*®® The witness stated that Karekezi was not killed that day

and he was still alive.®’

434.  After shooting open the door of Karekezi’s shop, the gendarmes went down the road to
the home of a driver at the bishopric, Gitefano.*® The gendarmes fired shots at the home at
which time the witness left the location to tend to his pregnant wife.**® Witness D-2-20-F did
not witness the looting of Gitefano’s home.*”® Witness D-2-20-F encountered Safari as the
witness was leaving for home.*' He testified that Safari was not among the looters of
Gitefano’s and Karekezi’s homes. Several of the looters confessed to their crimes before the
Gacaca courts, including André Gakwaya and Dudoni Banzubaze.*”

435.  Witness D-2-20-F stated that no commune police were present.*” He distinguished the
police from gendarmes because the former wore green shirts and trousers, yellow berets and
black shoes whereas the latter wore the same uniforms as soldiers, but with reddish berets.>*
He denied that Kanyabashi had sent assailants and police officers to attack the homes because,

880 T, 4 March 2008 pp. 28-29 (ICS); 11 March 2008 p. 35 (ICS) (Witness D-2-20-F).
81T 11 March 2008 p. 35 (ICS) (Witness D-2-20-F).

82 T, 4 March 2008 pp. 28-29, 31 (ICS) (Witness D-2-20-F).
883 T. 4 March 2008 p. 28 (ICS) (Witness D-2-20-F).

84T 4 March 2008 pp. 30-31 (ICS) (Witness D-2-20-F).

885 7. 4 March 2008 p. 31 (ICS) (Witness D-2-20-F).

886 T. 4 March 2008 p. 32 (ICS) (Witness D-2-20-F).

887 7. 11 March 2008 p. 34 (Witness D-2-20-F).

888 T 4 March 2008 pp. 32-33 (ICS) (Witness D-2-20-F).
89T 4 March 2008 pp. 28, 33 (ICS) (Witness D-2-20-F).

890 T 4 March 2008 p. 33 (ICS) (Witness D-2-20-F).

1T, 11 March 2008 pp. 36-37 (ICS) (Witness D-2-20-F).
92T, 11 March 2008 p. 36 (ICS) (Witness D-2-20-F).

893 T. 4 March 2008 pp. 32, 34 (ICS) (Witness D-2-20-F).
94T, 4 March 2008 p. 34 (ICS) (Witness D-2-20-F).
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if Kanyabashi had sent them, it would not have been necessary for the gendarmes to come and
mount the attack themselves.®”

436. Witness D-2-20-F also stated that when he arrived at Agateme, the gendarmes were on
foot but at one point a vehicle arrived and one of the gendarmes went to speak to the driver,
who parked the vehicle near Cyarwa primary school.*”® The witness thought that the
gendarmes had arrived at Agateme in that vehicle.*’

437. Witness D-2-20-F stated that immediately after the 17 or 18 April 1994 meeting,
Witness QG told him that soldiers had begun to interfere with issues of the secteur.**® Witness
D-2-20-F also stated that on 22 April 1994, he heard that Witness QG’s wife and child had
been killed during an attack the day before at Witness QG’s house. Witness D-2-20-F therefore
concluded that Witness QG had fled the country.®”

438. Witness D-2-20-F testified that a Gacaca court sentenced him to 12 years in prison for
killing a Tutsi neighbour, after accepting his confession.””’ He was given credit for nine years’
time served in prison and was sentenced to serve the remaining three years by performing
labour.””! He stated that he attended all of the Gacaca proceedings in Cyarwa-Sumo secteur
and that he never heard any charges against Kanyabashi.”"*

439. Witness D-2-20-F testified that he knew Kanyabashi since before 1976.”” He
described Kanyabashi as about 1.75 to 1.78 metres in height, dark in complexion and between
52 and 55 years of age in 1994. The witness identified Kanyabashi in court.”” The witness
testified that he knew Kanyabashi as director of Mamba Hospital and as bourgmestre, but he
had never spoken directly to Kanyabashi.”

Kanyabashi Defence Witness D-2-5-1

440. Witness D-2-5-1, a Hutu civil servant,” testified that on 21 April 1994 he was riding in
a commune vehicle from Rango to Cyarwa which passed by Agateme and he observed a
roadblock manned by gendarmes.”®’ In front of the roadblock there were other gendarmes and
severaglogother people committing murders and looting the home of Gitefano and Karekezi’s
place.

%95 T. 4 March 2008 p. 34 (ICS) (Witness D-2-20-F).

896 T_11 March 2008 p. 36 (ICS) (Witness D-2-20-F).

7T, 11 March 2008 p. 36 (ICS) (Witness D-2-20-F).

% T. 11 March 2008 pp. 43-44 (ICS) (Witness D-2-20-F).

99T 11 March 2008 pp. 43-45 (ICS) (Witness D-2-20-F).

%90 T3 March 2008 pp. 20-21, 24-26; T. 4 March 2008 p. 4 (Witness D-2-20-F).
%1 T3 March 2008 p. 21 (Witness D-2-20-F).

22T 4 March 2008 p. 4; T. 4 March 2008 p. 10 (ICS) (Witness D-2-20-F).
903 T, 5 March 2008 p. 14 (ICS) (Witness D-2-20-F).

94T 4 March 2008 pp. 5-6 (Witness D-2-20-F).

%05 T, 5 March 2008 p. 14 (ICS) (Witness D-2-20-F).

%% Defence Exhibit 615 (Kanyabashi) (Personal Particulars).

7T, 21 January 2008 pp. 29-30 (ICS) (Witness D-2-5-I).

%% T.21 January 2008 p. 30 (ICS) (Witness D-2-5-I).
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441. When he arrived in Agateme, Witness D-2-5-1 encountered the conseiller of Cyarwa-
Sumo secteur, Nicodemus Hategekimana, who stated that he had witnessed attacks and
killings by soldiers. At the same time a vehicle transporting soldiers arrived with Masabo and
his family, who the witness believed were to be killed.””

442. The police brigadier of Ngoma commune, Gahamanyi, spoke to the citizens in Agateme
and urged them to return to their homes and abstain from committing criminal acts. The
gendarmes there threatened the commune police and told them to leave.”'’

443.  Witness D-2-5-1 testified that the bourgmestre of Ngoma commune in April 1994 was
Kanyabashi, and he had been bourgmestre since he (the witness) was a child.”'' The witness
said that Kanyabashi was never a personal friend of his. The witness was his subordinate and
their relationship was limited to that.”'? He identified Kanyabashi in court.”"?

3.3.3.4 Deliberations

444. The Prosecution asserts that Kanyabashi incited the population to kill Tutsis by his
remarks at the Cyarwa secteur meeting held around mid-April 1994. As a result, attacks were
launched on Tutsi homes in Agateme, including those of Etienne Gitefano and Jean Karekezi
and Ngoma commune policemen, among others, took part in the attacks. The Defence denies
these attacks were triggered by Kanyabashi’s speech at the Cyarwa secteur meeting, and
denies the involvement of Ngoma commune policemen in these attacks.”™*

Cyarwa Secteur Public Meeting

445. Prosecution Witness QG and Defence Witness D-2-20-F both testified that Kanyabashi
chaired a public meeting in Cyarwa-Sumo and Cyarwa-Cyimana secteurs around mid-April
1994.°"> However, they did not agree on the exact date of the meeting; Witness QG testified
that it was on 15 April 1994 between noon and 2.00 p.m.,”'® while Witness D-2-20-F testified
that it occurred on 17 or 18 April 1994, starting at around 11.00 a.m.”’’ Both witnesses
testified that Cyarwa-Sumo and Cyarwa-Cyimana secteurs shared offices at the same location
and that the meeting was held outside the offices.”’® Both witnesses testified that the meeting
was held when refugees were entering into those secteurs but prior to the start of killings in the
secteurs.”"” Furthermore, both witnesses testified that Kanyabashi presided over the meeting
and both Hutus and Tutsis were present.”*

9T 21 January 2008 pp. 30-31 (ICS) (Witness D-2-5-I).

10T 21 January 2008 p. 31 (ICS) (Witness D-2-5-I).

''T. 11 December 2007 p. 59 (Witness D-2-5-).

12711 December 2007 p. 62 (ICS) (Witness D-2-5-I).

3T, 11 December 2007 p. 51 (ICS); T. 11 December 2007 pp. 59-60 (Witness D-2-5-I).

914 Kanyabashi Closing Brief, paras. 372-373, 393-394.

15T 15 March 2004 pp. 7, 33, 37, 39 (Witness QG); T. 4 March 2008 pp. 11-12 (ICS) (Witness D-2-20-F).
%167 15 March 2004 pp. 7, 37, 49 (Witness QG).

7T, 4 March 2008 pp. 11-12 (ICS) (Witness D-2-20-F).

18 T 15 March 2004 pp. 7, 33, 37, 39 (Witness QG); T. 4 March 2008 pp. 11-12 (ICS) (Witness D-2-20-F).
19T 15 March 2004 pp. 8, 10-11, 40-42 (Witness QG); T. 4 March 2008 p. 13 (ICS) (Witness D-2-20-F).
20T 15 March 2004 pp. 7-8, 37, 40 (Witness QG); T. 4 March 2008 pp. 11-13 (ICS) (Witness D-2-20-F).
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446. Considering that 15 years have elapsed since this event occurred, and taking into
account the corroborating elements between the witnesses as to the location and participants in
the Cyarwa secteur public meeting, the Chamber finds that the witnesses testified about the
same meeting which occurred in mid-April. Witness QG stated that Kanyabashi arrived at the
Cyarwa secteur meeting accompanied by two policemen, including the Deputy Brigadier,
named Gabriel.””' He also stated that a car transporting about four soldiers followed
Kanyabashi’s vehicle to the meeting.””> Witness QG testified that during the meeting
Kanyabashi instructed the population to take weapons to defend themselves and to chase out
those seeking refuge because they were creating insecurity.”> The witness stated that after the
meeting there was insecurity in the commune, and Hutus separated themselves from Tutsis and
chased the Tutsis out.”**

447.  In contrast, Witness D-2-20-F stated that Kanyabashi came to the meeting escorted by
a single police officer whom he was not able to identify.”” There were no soldiers with
Kanyabashi on that occasion.””® Soldiers only arrived later to disrupt the meeting.””’ In his
speech, Kanyabashi urged the population to welcome the refugees and did not instruct the
population to take up arms.”*®

448. The Chamber notes that Witness D-2-20-F was added as a witness on 15 February
2008.”” The Chamber recalls that Witness D-2-20-F confessed to participating in killing his
neighbour during the genocide and was sentenced to 12 years in prison. However, he was not
detained at the time of his testimony and did not have a motive to lie to seek leniency in his
punishment.”**

449. In light of the conflicting testimony of Witnesses D-2-20-F and QG, and absent any
corroborating evidence to support Witness QG’s account of the meeting, the Chamber finds
the Prosecution has not established that Kanyabashi urged the population to take up arms and
to defend themselves at the Cyarwa secteur meeting of mid-April 1994.

Agateme Attacks

450. Witness QG testified that he observed both soldiers and commune police, including one
named Gabriel, attack the homes of Karekezi and Gitefano at Agateme on 20 April 1994.°' He
stated that police and soldiers encouraged the population to loot the homes.”** However, during
cross-examination, Witness QG was confronted with the fact that in the Kinyarwanda version
of his prior statement of 12 June 1996, he did not mention the presence of police officers

21T 15 March 2004 pp. 7, 34, 36, 39 (Witness QG).

22T, 15 March 2004 pp. 39-40 (Witness QG).

%33 T. 15 March 2004 pp. 8, 10-11, 40, 42 (Witness QG).

%247, 15 March 2004 p. 11 (Witness QG).

925 T. 4 March 2008 pp. 12, 20 (ICS); T. 5 March 2008 pp. 55-56 (ICS) (Witness D-2-20-F).
926 T4 March 2008 pp. 12, 20 (ICS); T. 5 March 2008 pp. 55-56 (ICS) (Witness D-2-20-F).
27T, 4 March 2008 pp. 15, 19 (ICS) (Witness D-2-20-F).

28 T. 4 March 2008 pp. 13, 20 (ICS) (Witness D-2-20-F).

%29 Kanyabashi et al., Decision on Kanyabashi’s Motion to Vary His List of Witnesses Pursuant to Rule 73zer
(TC), 15 February 2008, para. 69.

%30T 3 March 2008 pp. 20-21, 24-26; T. 4 March 2008 p. 4 (Witness D-2-20-F).

%1 T. 15 March 2004 pp. 11-12 (Witness QG).

2T, 15 March 2004 pp. 11-12 (Witness QG).
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during this incident. The witness clarified that when the shooting began, he also saw a police
officer among the soldiers, but since several shots were fired he could not tell whether it was
the soldiers or police officers who opened fire.”*

451. The Defence adduced evidence through Witnesses D-2-21-T to support the assertion
that Prosecution Witness QG was an /buka member who participated in meetings where they
were asked to falsely accuse Kanyabashi regarding events of which the witness had no
personal knowledge.”* Witness D-2-21-T testified that Witness QG was encouraged to lie
about Kanyabashi’s involvement in the attacks at Agateme. According to Witness D-2-21-T,
Witness QG was told to say that Kanyabashi supervised the destruction of Karekezi’s house
and ordered that Gitefano be killed.”> The Chamber finds that because Witness D-2-21-T
lacked credibility, as already discussed in this Judgement (), her testimony does not undermine
the testimony of Witness QG.

452. In contrast to Witness QG’s testimony, Witness D-2-20-F stated that commune police
were not involved in the attacks on Karekezi’s and Gitefano’s homes.”*® However, he
acknowledged that he did not personally observe the looting of Gitefano’s home.””’” The
Chamber further notes also that Witness D-2-20-F was added as a witness on 15 February
2008.”® Witness D-2-YYYY and Witness D-2-5-1 both stated that gendarmes participated in
the attacks.”® The Chamber notes, however, as already outlined in another section of this
Judgement, that Witnesses D-2-YYYY and D-2-5-1 both worked closely with Kanyabashi
during the events at issue (). Therefore, they had a motive to deny involvement in the Agateme
attacks. The Chamber thus cannot rely on their testimony.

453. Nevertheless, in light of the inconsistency between Witness QG’s prior statement and
his trial testimony and absent any corroborating evidence to support Witness QG’s account of
the attacks, the Chamber finds the Prosecution has not proven beyond a reasonable doubt that
commune policeman participated in the attacks of Gitefano’s and Karekezi’s homes at
Agateme or that Kanyabashi ordered them to participate in such attacks.

3.4 Cabinet Meetings, 9 April — 14 July 1994
3.4.1 Introduction

454. Each of the Indictments allege that between 9 April 1994 and 14 July 1994, numerous
Cabinet meetings were held in Kigali, Gitarama and Gisenyi and that during this period Prime
Minister Jean Kambanda and ministers, including Nyiramasuhuko, were regularly briefed on
civilian massacres. It is further alleged that during such meetings, ministers demanded

%33 7. 15 March 2004 p. 82 (Witness QG).

%34T, 3 November 2008 pp. 37, 39, 49, 56, 66 (ICS) (Witness D-2-21-T).

%35 T, 3 November 2008 pp. 56, 66 (ICS) (Witness D-2-21-T).

%36 T 4 March 2008 pp. 32, 34 (ICS) (Witness D-2-20-F).

%7T. 4 March 2008 p. 33 (ICS); T. 11 March 2008 p. 36 (ICS) (Witness D-2-20-F).

% Kanyabashi et al., Decision on Kanyabashi’s Motion to Vary His List of Witnesses Pursuant to Rule 73zer
(TC), 15 February 2008, p. 17, para. 69.

%9 T. 21 January 2008 p. 30 (ICS) (Witness D-2-5-I); T. 27 November 2007 pp. 58-59 (ICS) (Witness D-2-
YYYY); T. 3 December 2007 p. 46 (ICS) (Witness D-2-YYYY).
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weapons for distribution in their respective home préfectures knowing that such weapons
would be used in massacres.”*’

455. Each Indictment further alleges that during these Cabinet meetings, the Interim
Government adopted directives and gave instructions to préfets and bourgmestres, which were
then passed on to the general public, intended to incite, aid and abet the perpetration of the
massacres. In order to ensure that the directives and instructions were carried out, a minister
was appointed for each préfecture with responsibility for what was termed “pacification”.
Nyiramasuhuko was assigned this task for Butare.”*!

456. These allegations are advanced only in support of counts against Nyiramasuhuko,
namely conspiracy to commit genocide, genocide, complicity in genocide, incitement to
commit genocide, crimes against humanity and a violation of Article 3 common to the Geneva
Conventions and Additional Protocol II. Therefore, they will be considered only with respect
to Nyiramasuhuko.

457. This section contains a general discussion of Cabinet meetings and “pacification”,
followed by a more specific analysis of particular Cabinet meetings. The Chamber’s
deliberations are based on a review of the totality of the evidence presented by the Parties, both
general and specific, and are therefore contained in a single section at the end of this thematic
heading. In support of the allegations as described below, the Prosecution relies on the
testimony of Prosecution Witnesses FA, FAG, FAH, FAIL FAL, FAP, QBU, TA, TQ and SS,
and Prosecution Expert Witnesses André Guichaoua, Alison Des Forges and Evariste
Ntakirutimana. The Prosecution further relies on the evidence given by Nyiramasuhuko,
Nyiramasuhuko Defence Expert Witness Eugéne Shimamungu, Nyiramasuhuko Defence
Witness WMKL, Kanyabashi Defence Expert Witness Filip Reyntjens, Nsabimana and
Nsabimana Defence Witness Patrick Fergal Keane.

458. The Defence relies on the testimony of Nyiramasuhuko.

3.4.2 Preliminary Issues

459. The Ntahobali Defence, on behalf of Ntahobali and Nyiramasuhuko, requests the
exclusion of, inter alia, the testimony of Prosecution Expert Witnesses Guichaoua and Expert
Witness Ntakirutimana on the grounds that the Defence did not receive sufficient notice of the
testimony of these two witnesses. It further submits that the admission into evidence of the
alleged diary of Nyiramasuhuko, on which Guichaoua’s report was based, was prejudicial to

%0 Para. 6.13 of the Nyiramasuhuko and Ntahobali Indictment (in support of Counts 1-3, 5-6, 8, 10 against
Nyiramasuhuko); Para. 6.13 of the Kanyabashi Indictment (not in support of counts); Para. 6.13 of the
Ndayambaje Indictment (not in support of counts); Para. 6.13 of the Nsabimana and Nteziryayo Indictment (not in
support of counts).

! Para. 6.14 of the Nyiramasuhuko and Ntahobali Indictment (in support of Counts 1-6, 8-10 against
Nyiramasuhuko); Para. 6.14 of the Kanyabashi Indictment (not in support of counts); Para. 6.14 of the
Ndayambaje Indictment (not in support of counts); Para. 6.14 of the Nsabimana and Nteziryayo Indictment (not in
support of counts).
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the rights of both Accused. It asks the Chamber to find that Nyiramasuhuko and Ntahobali’s
right to prepare their defence has been violated.”*

460. As regards Ntakirutimana, the Chamber recalls its Decision of 30 March 2004 in which
it, inter alia, granted the Prosecution’s motion to add three new witnesses, including
Ntakirutimana, to its witness list. In that Decision, the Chamber also ordered the disclosure of
the non-redacted statements of the new witnesses to the Defence with a view to avoiding any
delay that could prejudice the Defence in its preparation and directed the Prosecution to call
such witnesses at the end of its case in order to provide the Defence with sufficient time to
prepare for the cross-examination of the new witnesses.”*

461. The Chamber took the view that it would be in the interests of justice to add such
witnesses to the Prosecution witness list. The Chamber noted that the Prosecution disclosed
Ntakirutimana’s Report on 12 January 2004. The witness was not called until more than eight
months later, after the end of the Prosecution case.”

462. In view of the foregoing and the fact that the Ntahobali Defence has not established the
existence of prejudice as a result of Ntakirutimana being permitted to testify, the Chamber
finds no reason to reconsider its earlier ruling.

463. As regards Guichaoua and Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994),
the Chamber recalls its Oral Decision of 24 June 2004.”* In that Decision, the Chamber first
noted that the Nyiramasuhuko Defence did not object to the characterisation of the diary in
question as belonging to Nyiramasuhuko despite numerous opportunities to do so.”*® It found
that both the diary and Volume Two of Guichaoua’s Report opining on the meaning of the
diary were admissible as evidence.””’ The Chamber noted, however, that the probative value of
this evidence would be evaluated at a later date.”*® For these reasons, the Chamber finds no
reason to reconsider its earlier ruling.

3.4.3 Cabinet Meetings — General
3.4.3.1 Introduction

464. The Prosecution submits that Nyiramasuhuko, as a member of the Interim Government
and a figure of authority in Butare, conspired with the Interim Government as a whole and
with influential figures in Butare to commit genocide in Butare. The Prosecution contends that
she actively participated in and supported the Interim Government’s agreement to commit
genocide and played an active role in ensuring that the agreement was drawn up, adhered to
and implemented in Butare. In support of this contention, the Prosecution relies on, inter alia,

. 4
Nyiramasuhuko’s use of the word “we”.”*

%2 Ntahobali Closing Brief, paras. 80-81.

"3 Ndayambaje et al., Decision on Prosecutor’s Motion to Drop and Add Witnesses (TC), 30 March 2004.
%4 T. 13 September 2004 (Ntakirutimana).

%5 T, 24 June 2004 pp. 12-17 (Oral Decision).

%46 T, 24 June 2004 pp. 13-14 (Oral Decision).

%7°T. 24 June 2004 pp. 12-17 (Oral Decision).

% T.24 June 2004 p. 14 (Oral Decision).

% Prosecution Closing Brief, pp. 31, 35-36, paras. 15, 24, 28-29.
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465. It is the Prosecution’s submission that the Interim Government continued to function
between 9 April 1994 and 14 July 1994: meetings were held, political appointments were
made, and directives and instructions were issued and executed by the various levels in the
political hierarchy, soldiers and militia, and by the local population itself, in accordance with
the political structure of Rwanda.”™

466. According to the Prosecution, these directives and meetings show that between 9 April
1994 and 14 July 1994 the Interim Government had decided upon a specific course of action
and reached agreement on the execution of a plan to commit genocide and incite, aid and abet
the massacres of Tutsi and Hutu moderates. The Prosecution argues that the Interim
Government, as a fully functioning government, had developed an explicit policy to
exterminate Tutsis and its members had conspired as superiors to intentionally refrain from
preventing or punishing perpetrators of crimes.”"

467. The Prosecution specifically refers to two Directives issued on 25 May 1994 from
Prime Minister Kambanda to préfets; one concerning the organisation of the civilian self-
defence, and the other concerning the implementation of the orders issued by the Prime
Minister. Nyiramasuhuko participated in the drafting of the former document.””? The
Prosecution submits that these directives are an indication of a fully functioning Interim
Government,95 3 and further alleges that the Interim Government, its members and subordinates
played a key role in the plan to commit genocide in Rwanda between April and July 19947

468. The Prosecution stresses what it considers to have been an important issue throughout
the trial: the use of double-speak, or the attribution of specific hidden meanings to certain
words and phrases in Rwanda in 1994, such as “enemy”, “Inyenzi’, “Inkotanyi”,
“pacification”, “accomplice”, “dirt”, “snake” and “infiltrator”. In the Prosecution’s view, an
analysis of the words used by figures of authority during the genocide, the context in which
they were used and their meaning to the people who heard them, is necessary in order to

understand how the genocide took place.”

469. The Nyiramasuhuko Defence does not contest the Prosecution’s assertion in Paragraph
6.13 of the Indictments that “numerous Cabinet meetings were held successively in Kigali,
Gitarama and Gisenyi.” However, it rejects the allegation that between 9 April 1994 and 14
July 1994, ministers (including Nyiramasuhuko) received “regular briefings” on the situation
with regard to civilian massacres.

470.  Further, the Nyiramasuhuko Defence does not contest that from 17 May 1994,
Nyiramasuhuko took part in the editing of governmental directives on civil defence, which
were signed by the Prime Minister on 25 May 1994. However, it submits that these directives

%0 prosecution Closing Brief, p. 35, para. 25.

! pProsecution Closing Brief, p. 36, para. 27.

%2 prosecution Exhibit 121B (Prime Minister’s Directive to Préfets on the Organization of Civil Defence, 25 May
1994); Prosecution Exhibit 122B (Implementing the Directives of the Prime Minister on Organizing the Civil
Self-Defence, 25 May 1994); Prosecution Closing Brief, pp. 59-60, para. 106.

933 Prosecution Closing Brief, p. 60, para. 107.

%34 Prosecution Closing Brief, p. 36, para. 30.

%53 prosecution Closing Brief, pp. 36-37, paras. 31-32.

%°6 Nyiramasuhuko Closing Brief, para. 539.
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were aimed at creating a uniform structure for the self-defence organisation which was already
existent under various forms in the préfectures of the country not under RPF control.””’

471. In relation to Paragraph 6.13 of the Indictments, the Nyiramasuhuko Defence submits
that the allegation that during Cabinet meetings, “ministers demanded weapons for distribution
in their respective home préfectures, knowing that the weapons would be used in the
massacres”, lacks specification as regards the identity of the individuals alleged to be involved.
The Nyiramasuhuko Defence also argues that the Prosecution has failed to prove that
allegation against Nyiramasuhuko.”®

472. Concerning Paragraph 6.14 of the Nyiramasuhuko and Ntahobali Indictment, the
Nyiramasuhuko Defence submits that the Prosecution has not provided proof beyond a
reasonable doubt in relation to the charge laid against Nyiramasuhuko, relating to the adoption
and implementation of directives and instructions intended to incite, aid and abet the
perpetration of the massacres.””

3.4.3.2 Evidence

Prosecution Expert Witness André Guichaoua

473.  During his testimony, André Guichaoua referred to Volume Two of his Report, which
contains an analysis of Nyiramasuhuko’s 1994 diary.”® He testified that of all the personal
diaries he has consulted, no other contains as much information on, or such a specific narration
of, the period under consideration, as Nyiramasuhuko’s diary. He considered that its
significance was even greater, given that the author made a particular effort to include people
who were occupying important positions and in that regard, she was a very keen observer.”®’

474. In Guichaoua’s view, the diary was significant on two levels: first, in terms of the
volume of note-taking; and second, in demonstrating the central role of the Interim
Government. In relation to the first point, he considered the abundance of notes provided a
deep insight into the political activities of the presidential movement before, during and after
the genocide. The witness considered that the notes, as a whole, reflect Nyiramasuhuko’s
perception of the political situation and a number of conclusions can be drawn from them, for
instance in relation to the issue of ethnicity or the use of propaganda as employed at the time
by the power-wing of the MRND. As regards the second point, the witness also stated that
according to the diary, during the period from April to July 1994, the Government played a
key role and was the place where discussions took place and decisions were taken.’®

475. Commenting on Table 3 of Volume Two of his Report, in which he provided a non-
exhaustive list of meetings and political activities attended by Nyiramasuhuko between 6 April
1994 and 17 July 1994, Guichaoua observed that she was one of the most regular attendees of

%7 Nyiramasuhuko Closing Brief, para. 554.

%% Nyiramasuhuko Closing Brief, para. 540.

%% Nyiramasuhuko Closing Brief, para. 538.

%60 T 29 June 2004 p. 68 (Guichaoua); Prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2).
%1 T.29 June 2004 p. 68 (Guichaoua).

%62T. 29 June 2004 p. 68 (Guichaoua).
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Cabinet meetings.”® The proximity between Gitarama and Butare made it possible for her to
be present in Butare and regularly visit Murambi in Gitarama where the Cabinet would meet.
According to Table 3, the Cabinet met on 15 occasions between 6 April 1994 and 17 July
1994.%%4

Prosecution Expert Witness Evariste Ntakirutimana

476.  Evariste Ntakirutimana testified that in the context of Rwanda in 1994, “Inkotanyi” and
“snake” referred to those who had attacked Rwanda from abroad.”®

Kanyabashi Defence Expert Witness Filip Reyntjens

477.  Filip Reyntjens testified to the use of double-speak in the Directive issued by the
Prime Minister to all préfets on 27 April 1994, in which the words “enemy” and “accomplices”
were used to refer to the Tutsis and possibly Hutu opponents and the word “Inkotanyi” to mean
Tutsis.”*

Nyiramasuhuko

478. In cross-examination, Nyiramasuhuko stated that between April and July 1994, she
would always carry her handbag containing first aid items and her diary. She testified that she
sometimes forgot her handbag and was therefore without her diary, although she did not know
how many times this had occurred.”” When questioned on whether she recorded events in the
diary entries for the dates on which they occurred, Nyiramasuhuko answered that while this
was possible, the lack of paper available after the assassination of the President led her to take
notes in the diary to the extent that in only a few instances were the events written down in the
corresponding date entries.”®®

479. In discussing her notes on what transpired at the meeting of 9 April 1994 establishing
the Interim Government, Nyiramasuhuko stated: “I explained that as far as we were concerned,
the massacres were not supposed to take place. That is what we were fighting against when we
took office. We were opposed to the massacres. We wanted, and we stood for peace.””®

480. When questioned under cross-examination on how the Government obtained
information on security across the country between April and July 1994, Nyiramasuhuko
stated that as resources were limited, it was difficult to collect information. She testified that
telephones were not operational, the country was at war, there was no media and the
intelligence services were in the hands of the RPE.””°

%63 T.29 June 2004 pp. 71-72 (Guichaoua); Prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p. 25.

%64 T.29 June 2004 pp. 71-72 (Guichaoua); Prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p. 25.

%65 T, 13 September 2004 pp. 55-57 (Ntakirutimana).

%6 T, 21 November 2007 pp. 67, 70 (Reyntjens); Prosecution Exhibit 118B (Prime Minister Kambanda’s
instructions to restore security in the country, 27 April 1994).

7T, 12 October 2005 p. 34 (Nyiramasuhuko).

%68 T 12 October 2005 p. 35 (Nyiramasuhuko).

%9 T. 15 November 2005 p. 25 (Nyiramasuhuko).

70 T 10 October 2005 p. 37 (Nyiramasuhuko).
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3.4.4 Pacification

3.4.4.1 Introduction

481. The Prosecution submits that a minister with responsibility for “pacification” was
appointed to each préfecture in order to ensure that the Interim Government’s directives and
instructions were implemented. The Prosecution submits that Nyiramasuhuko was assigned
this duty for Butare.””"

482. The Prosecution alleges that well before the issuance of the Prime Minister’s Directive
of 27 April 1994, the Interim Government had already assigned ministers to préfectures for the
purposes of pacification.”’? The Prosecution alleges that the Prime Minister’s Directive on
restoring security of 27 April 1994 requires explanation in order for its true meaning to be
understood by members of the population.”” According to the Prosecution, Eliezer Niyitegeka
could not have been in charge of pacification in Butare, as submitted by the Defence, because
he was not a native of Butare.”’”* The Prosecution submits that the speech he delivered as part
of the 9;7)?ciﬁcation campaign in Butare was not a pacification speech, but rather a war
speech.

483. The Nyiramasuhuko Defence rejects the Prosecution’s contention that pacification was
a campaign intended to incite, aid and abet the perpetration of massacres. It argues that the
Prosecution has not adduced any evidence in support of this contention or the allegation that
the Government entrusted Nyiramasuhuko with responsibility for pacification in Butare.”’®

484. The Defence submits that it has proved that pacification was the Government’s attempt
to restore calm to the population and stop the killings.”’” It further submits that the only
evidence adduced in relation to Nyiramasuhuko’s alleged involvement in pacification in
Butare was the opinion evidence of Guichaoua, who extracted the word “pacification” from
her notg:7s8 and used that to conclude that Nyiramasuhuko was responsible for pacification in
Butare.

485. The Nyiramasuhuko Defence submits that pacification was a continual effort to restore
peace to the population through radio messages and by meeting the préfets so that they,
together with their subordinates, could in turn calm the population. It is the Nyiramasuhuko
Defence’s submission that proof of this can be found in the Prime Minister’s Directive of 27

7! Para. 6.14 of the Nyiramasuhuko and Ntahobali Indictment.

72 T. 21 November 2005 p. 8 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister Kambanda’s
instructions to restore security in the country, 27 April 1994).

3 T. 21 November 2005 p. 8 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister Kambanda’s
instructions to restore security in the country, 27 April 1994).

7 T.21 November 2005 p. 9 (Nyiramasuhuko).

75 T. 21 November 2005 p. 17; Defence Exhibit 360C (Nyiramasuhuko) (Minister Niyitigeka’s pacification
speech of 30 April 1994 to Butare).

%76 Nyiramasuhuko Closing Brief, paras. 524, 527.

977 Nyiramasuhuko Closing Brief, para. 525.

978 Nyiramasuhuko Closing Argument, T. 21 April 2009 pp. 57-58; Prosecution Exhibit 144C (Nyiramasuhuko
Diary, 1994).
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April 1994, reminding préfets of their obligations, and in evidence of ministers’ meetings on
the ground at which that message of calm was emphasised.””

3.4.4.2 Evidence

Prosecution Expert Witness André Guichaoua

486. André Guichaoua pointed to the assertion he made in his Report, that each minister was
given responsibility for pacification in a particular préfecture, and stated that Nyiramasuhuko
was responsible for pacification in Butare.”® He admitted that Nyiramasuhuko’s diary
contained no mention of the fact that she had been assigned to Butare for the purposes of
pacification.” He stated that the diary, taken as a whole, showed that Butare was
Nyiramasuhuko’s main concern and that information pertaining to Nyiramasuhuko’s
assignment to Butare préfecture existed elsewhere.” In this connection, Guichaoua pointed to
two diary entries in his Report to show that Nyiramasuhuko was the minister in the Interim
Government responsible for pacification in Butare. The first diary entry under 25 May 1994
(allegedly containing notes from 22 May 1994) states “[d]emystify the enemy, therefore
journalists would travel with the ministers in charge of particular préfectures.” The second
diary entry of 3 June 1994 (allegedly containing notes from 1 June 1994) states, “Mifaprofe —
Muramba and Butare and keep an eye on Gikongoro”. Guichaoua asserted “Mifaprofe” means
the Ministre de la famille et de la promotion feminine, which was the post held by
Nyiramasuhuko.”®?

Prosecution Expert Witness Alison Des Forges

487. Alison Des Forges testified that the literal translation of the Kinyarwanda term
commonly referred to as “pacification” was in fact “restoring security”.”** She drew a
distinction between, on the one hand, “pacification”, which means ending violence to most
people and, on the other hand, “restoring security”, which could mean ending violence but
could also encompass eliminating the enemy who is a threat to security.”® Des Forges stated,
in both her testimony and her Expert Report, that pacification was the result of the need not to
end the killings but rather the need to get them under better control.”® This need arose for
three main reasons: (i) Government officials were concerned with Rwanda’s international
image; (i1) when the killings began, some people saw this as an opportunity to settle scores,
resulting in Hutus killing Hutus — this threatened solidarity; and (iii) some Tutsis were

97 Nyiramasuhuko Closing Brief, para. 538; Prosecution Exhibit 118B (Prime Minister Kambanda’s instructions
to restore security in the country, 27 April 1994).

%0 T8 October 2004 p. 5 (Guichaoua); Prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) pp. 25-26.
%1 T8 October 2004 pp. 10-11 (Guichaoua).

%2 7. 8 October 2004 p. 11 (Guichaoua) (French); T. 8 October 2004 pp. 10-11 (Guichaoua) (English translation,
“the whole diary testifies to the fact that it was part of our main concern”, is erroneous).

%3 Prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p. 26.

%4 T. 8 June 2004 p. 28 (Des Forges).

%5 T, 8 June 2004 pp. 28-29 (Des Forges).

%86 T8 June 2004 p. 28 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert Report) p. 9.
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escaping by buying their lives, for example, by selling sexual services.””’ The authorities also
used pacification as a tactic to lure Tutsis out of hiding to be killed.”*®

488. Des Forges testified that at the Cabinet meeting of 23 April 1994 Nyiramasuhuko was
assigned the responsibility of implementing the pacification campaign for Butare préfecture,
and she was often present there.”” Des Forges stated that the pacification policy was officially
launched via the Prime Minister’s Directive on restoring security issued on 27 April 1994.%%°
In commenting on the contents of the Directive, the witness stated that it was important to
appreciate the subtleties and complexities of the Kinyarwanda language, which allows for a
great deal of ambiguity.”' Accordingly, when reading a document such as the Prime
Minister’s Directive of 27 April 1994, attention must be paid to the surface message and to the
message underneath.”” In Des Forges’ view the surface message was apparently to restore
calm, but there is a distinction between restoring peace and restoring security — restoring
security means eliminating the threat, i.e. the enemy who is the Tutsi.””

Nyiramasuhuko

489. Nyiramasuhuko testified that pacification was one of the main issues to be discussed at
the Cabinet meeting of 9 April 1994 and to that end, radio messages were broadcast that were
aimed at the public, the army and the international community based in Rwanda. These
messages were delivered by the President, Prime Minister, Minister of Defence and the leaders
of political parties, and urged listeners not to attack each other and be vigilant to ensure that
violent confrontations did not take place in their homes.”*

490. Nyiramasuhuko stated that a clear pacification campaign schedule was drawn up at that
meeting, according to which members of the Government would meet préfets, bourgmestres,
conseillers and the population on particular days. She stated that this schedule was
implemented.””

491. Nyiramasuhuko also gave evidence as to why pacification was again raised at the
meeting of 23 April 1994. She stated that the Cabinet had received information that many
people were dying and a decision was taken on that day to adopt a new approach to
pacification. A document entitled “pacification” was therefore drawn up and disseminated on
27 April 1994.°° This document took the form of a letter from the Prime Minister to the préfets

%7T. 8 June 2004 p. 28 (Des Forges).

%% Prosecution Exhibit 110A (Des Forges Expert Report) p. 10.

%9 7.5 July 2004 p. 65 (Des Forges).

%0 T. 9 June 2004 p. 19 (Des Forges); Prosecution Exhibit 118B (Prime Minister Kambanda’s instructions to
restore security in the country, 27 April 1994).

' T.9 June 2004 p. 23 (Des Forges).

%2 T. 9 June 2004 p. 23 (Des Forges); Prosecution Exhibit 118B (Prime Minister Kambanda’s instructions to
restore security in the country, 27 April 1994).

%3 T. 9 June 2004 p. 23 (Des Forges).

% T. 26 September 2005 pp. 61-62 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko)
(Nyiramasuhuko’s Notes on the Cabinet Meeting of 9 April 1994) p. 3.

% T. 26 September 2005 pp. 64-65 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko)
(Nyiramasuhuko’s Notes on the Cabinet Meeting of 9 April 1994) p. 6.

96T 29 September 2005 p. 30 (Nyiramasuhuko).
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and contained instructions on the restoration of security in the country.”’ According to
Nyiramasuhuko, the word “enemy” in that document referred to the RPF-Inkotanyi, not
Tutsis.””®

492. Nyiramasuhuko testified that the pacification campaign involved the dissemination of
the Prime Minister’s instructions of 27 April 1994 to members of the préfecture conference,
invitees of the préfet and others responsible for restoring peace.”” After the instructions had
been communicated, Nyiramasuhuko explained that observations were made on those
instructions. These included potential difficulties and suggestions for better implementation.
All préfectures that were not held by the RPF were covered during the pacification campaign,
which began on 30 April 1994 and ended on 5 May 1994.'°”’ Nyiramasuhuko testified she
attended meetings aimed at pacification purposes, specifically the meetings held on 4 May
1994 in Kigali-rural and on 6 May 1994 in Ruhengeri.'*"'

493. Nyiramasuhuko testified that as far as she was concerned, pacification and restoring
security were the same. She denied that the instructions issued on 27 April 1994 needed to be
explained to the population, stating that these instructions provided a clear explanation of what
had to be done. She claimed that it was necessary for the message to be repeated day after day
and that the Interim Government wanted people to understand that it did not support the
massacres. The message was therefore read out so that people could understand.'*"?

494. Nyiramasuhuko emphasised that her notes on the meeting of 23 April 1994 did not
mention that pacification should be used to propagate a policy of genocide, nor that ministers
were appointed to spread such a message. She testified that at no time did she have
responsibility for the organisation or supervision of killings in Butare, nor was she ever given
responsibility of any other kind as regards Butare. Nyiramasuhuko stated that the decision as to
which minister would be responsible for disseminating the pacification policy and where, was
taken by consensus at the Cabinet meeting of 27 April 1994 and followed the principle that
members of the government would go where they had the largest number of supporters and on
the basis of ministerial availability, since many were absent on mission. She added that leaders
of political parties proceeded in the same way.'**

495. Nyiramasuhuko denied that she had been in charge of pacification in Butare and
testified that the Cabinet decided to send her to Gisenyi préfecture as part of the pacification
campaign, accompanied by Minister André Rwamakuba (Minister of Primary and Secondary
Education) and one representative each from the MDR and PECO parties.'** According to her

%7 T. 29 September 2005 pp. 30-31 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister Kambanda’s
instructions to restore security in the country, 27 April 1994).

%% T. 29 September 2005 p. 31 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister Kambanda’s
instructions to restore security in the country, 27 April 1994).

9% T. 29 September 2005 pp. 30-36 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister Kambanda’s
instructions to restore security in the country, 27 April 1994).

10007, 29 September 2005 pp. 30, 36, 38 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister
Kambanda’s instructions to restore security in the country, 27 April 1994).

19917, 21 November 2005 p. 25 (Nyiramasuhuko).

1902 7 21 November 2005 p. 8 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister Kambanda’s
instructions to restore security in the country, 27 April 1994).

1903 7 29 September 2005 pp. 34-36 (Nyiramasuhuko).

1994 7. 29 September 2005 pp. 37, 64 (Nyiramasuhuko).
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testimony, she specifically visited Ngororero, Kigali-rural and Ngenda.'’” She testified that
Ministers Eliezer Niyitegeka (Minister of Information) and Stratom Sabumukunzi (Minister of
Agriculture and Livestock), accompanied by Francois Ndungutse (Chairman of the PSD), were
dispatched to deliver the pacification message in Butare. Nyiramasuhuko stated that the préfet
of Butare, Ndungutse and Niyitegeka spoke at the pacification meeting in Butare, which was
broadcastlooo\ger the radio on 30 April 1994, and that Niyitegeka issued instructions to the
attendees.

496. Regarding Minister Niyitegeka’s pacification speech to Butare, there is a passage
which reads:

Know that we are all abatabazi; that we already know who the enemy is. He is called
Inkotanyi. Inkotanyi are not found only in Kigali and Butare ... or rather, they are not
found only in Ruhengeri and Byumba but also in Butare. Be vigilant, identify them and
do not look out only for them. Do not attack a person because of his ethnic origin,
because he is handsome or ugly, tall or short, or rich or poor.1007

497. Nyiramasuhuko rejected the Prosecution’s assertion that this was a war speech,
claiming that such an opinion could only come from a misunderstanding of Kinyarwanda. She
testified that what Niyitegeka was in fact saying was that the enemy was not one’s neighbour,

but the Inkotanyi.'*®

498. Nyiramasuhuko confirmed she participated in the drafting of the Directive issued from
Prime Minister Kambanda on 25 May 1994, yet she clarified this was a document of the
Government, not her personal paper.'®”

3.4.5 Cabinet Meeting, 9 April 1994

3.4.5.1 Introduction

499. The Prosecution submits that massacres had already started before the formation of the
Interim Government on 9 April 1994 and the Interim Government at that point knew what was
happening. It further alleges that at that time, the members of the Interim Government were
aware, for example, that Government security forces, such as the Presidential Guard, were
involved in the massacres.'”’” The Prosecution alleges that apart from dispatching three
information-gathering delegations, the Interim Government took no steps to deal with a report
delivered to the Cabinet that stated that only Tutsis were being killed.'"'! The Prosecution
submits that statements were made during the course of the meeting of 9 April 1994 which

19957, 29 September 2005 p. 37 (Nyiramasuhuko).

199 729 September 2005 pp. 56-60 (Nyiramasuhuko); Defence Exhibit 360C (Nyiramasuhuko) (Minister
Niyitigeka’s pacification speech of 30 April 1994 to Butare).

17T 21 November 2005 p. 17 (Nyiramasuhuko); Defence Exhibit 360C (Nyiramasuhuko) (Minister
Niyitigeka’s pacification speech of 30 April 1994 to Butare) p. 7.

1998 T 21 November 2005 p. 17 (Nyiramasuhuko).

1999 1 22 November 2005 p. 9 (Nyiramasuhuko).

1919 prosecution Closing Brief, pp. 37-38, paras. 33, 35.

11T 14 November 2005 pp. 69-70 (Nyiramasuhuko).

Judgement and Sentence 105 24 June 2011

PURL: https://www.legal-tools.org/doc/e2c881/



Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T

purported to justify the massacres on the basis that they were the outcome of Rwandans’ anger
over the President’s murder.'*"?

500. The Prosecution argues that in view of the large-scale massacres of Tutsis, who were
seen as accomplices of the RPF, the only logical conclusion to be drawn from reading certain
extracts of Nyiramasuhuko’s notes on the Cabinet meeting of 9 April 1994 is that the Interim
Government considered massacres of Tutsis to be the solution to the conflict.'”"*According to
the Prosecution, the issue of “accomplices” is of key importance.'®'* It submits that evidence
led from expert and factual witnesses of both the Prosecution and Defence shows that any
Tutsi or person who appeared to help the Tutsis could be considered to be an accomplice,
including Hutu moderates.'”’> The Prosecution argues that members of the Interim
Government, other officials, soldiers, Interahamwe and perpetrators of massacres used words
such as “accomplice”, “Inyenzi” and “Inkotanyi” interchangeably and as part of a concerted
action to incite, aid and abet the massacres of Tutsis throughout Rwanda.'®'°

501. The Prosecution submits that it is not credible for any member of the Interim
Government to claim they did not know that when the Interim Government referred to the
RPF-Inkotanyi as the enemy, this would be understood by listeners as a reference to Tutsis.'®"”

502. The Nyiramasuhuko Defence submits that from its first day in office, the Interim
Government was intent on calling for assistance to end hostilities with the RPF and the
killings.'”'® The Nyiramasuhuko Defence claims that the fact that the Interim Government had
informed international authorities of the situation and requested the intervention of the
international community is inconsistent with the allegation that it issued directives and incited,
aided and abetted the population to commit genocide.'*"

503. The Nyiramasuhuko Defence contends that the Interim Government inherited a pre-
existing violent situation and endeavoured to end the killings through communication with
administrative officials. It rejects the allegation that the Government’s decisions had anything
to do with incitement or aiding and abetting the population to commit massacres and argues
that the Government did not have a premeditated plan to kill Tutsis.'**

19127 14 November 2005 p. 71 (Nyiramasuhuko).

1913 prosecution Closing Brief, pp. 37-38, paras. 34-35; Defence Exhibit 346C (Nyiramasuhuko)
(Nyiramasuhuko’s Notes on the Cabinet Meeting of 9 April 1994).

1914 prosecution Closing Brief, p. 38, para. 37.

1915 prosecution Closing Brief, p. 39, para. 39.

1916 prosecution Closing Brief, p. 41, para. 49.

1917 prosecution Closing Brief, p. 41, para. 49.

1918 Nyiramasuhuko Closing Brief, para. 528.

1999 Nyiramasuhuko Closing Brief, para. 526.

1920 Nyiramasuhuko Closing Brief, para. 527.
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3.4.5.2 Evidence

Prosecution Expert Witness Alison Des Forges

504. Alison Des Forges testified that sometimes the only proof that someone was an
“accomplice” was an identity card stating that the person was Tutsi.'**'

Nyiramasuhuko

505. Nyiramasuhuko testified that Defence Exhibit 346C comprised her notes on the
Cabinet meeting of 9 April 1994, the first Cabinet meeting after the death of President
Habyarimana which she had attended.'®® Referring to the part of her notes which reads,
“Nuncio — furious because of the death of priests in the upheavals and says that only Tutsis are
being killed”, Nyiramasuhuko testified that this statement was reportedly made by the
apostolic nuncio, although she did not recall the identity of the person who provided that
report. Nyiramasuhuko claimed that ministerial delegations were dispatched to the apostolic
nuncio and the Belgian and French ambassadors to seek assistance. The delegations reported
back to the Cabinet the following day and reported that the apostolic nuncio and the French
ambassador had agreed to help the Interim Government.'**

506. When questioned as to whether the Interim Government took any steps, aside from
dispatching ministerial delegations, to address reports that only Tutsis were being killed,
Nyiramasuhuko only replied that the Government sought the assistance and views of the
nuncio and the Belgian and French ambassadors. When asked whether she took the floor
during the meeting to make a statement concerning the reports that Tutsis were being killed,
Nyiramasuhuko answered that she was not in possession of that information at the time, but
when such information became available to her through others, she aligned herself with those
calling for assistance to help resolve the problems they were facing.'**

507. When the Prosecution suggested that the presence at the meeting of the gendarmerie
Chief of Staff, General Ndindiliyimana, meant that ministers should have been aware of the
situation in Kigali up to 9 April 1994, Nyiramasuhuko replied that the Chief of Staff told
attendees of the meeting that after the death of the President the RPF had attacked the
Presidential Guard camp, the Kacyiro camp and individuals in Kenamba and that all the
Government could do was ask for help.'” In the section concerning the Chief of Staff,
Nyiramasuhuko’s notes on this meeting also contain a reference made by her to disarming the
Presidential Guard soldiers.'**

508. Referring to her notes, Nyiramasuhuko testified that the Minister of Environment and
Tourism asked: “Who organises the massacres? Is RPF also organised so that the massacres

12179 June 2004 pp. 23-24 (Des Forges).

19227 14 November 2005 p. 67 (Nyiramasuhuko).

1923 7 14 November 2005 p. 69 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 9 April 1994) p. 2.

1924 T 14 November 2005 p. 70 (Nyiramasuhuko).

1925 T 15 November 2005 p. 18 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 9 April 1994) p. 3.

1926 715 November 2005 pp. 18-23 (Nyiramasuhuko).
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will be a solution?”'**’ Nyiramasuhuko explained that the speaker was asking himself whether
the RPF was committing massacres as a way of achieving its aim, i.e. taking power by
force.'” It was suggested to Nyiramasuhuko in cross-examination that given the
circumstances in which the meeting of 9 April 1994 took place, the view was that, were the
RPF to refuse to negotiate, massacres would be the response.'®” In reply, Nyiramasuhuko
stated1 (g})at as far as she was concerned, the massacres were not supposed to have taken
place.

509. The Prosecution suggested to Nyiramasuhuko that the question appearing on page 5 of
her notes, which reads “[w]hat is your opinion about the accomplices?”, was ambiguous, in
common with the notes made in respect of previous speakers at the meeting. Nyiramasuhuko
denied that this was the case and when questioned on what she considered to be an accomplice,
she stated that question went unanswered as of 9 April 1994, but that an accomplice would be

someone who would hide RPF weapons in his home or inform RPF soldiers who was not on
their side.'”"

510. Nyiramasuhuko testified that the phrase, “[v]ery important media contact with
diplomats”, followed by “Tanzania, Zaire, France, Kenya, UNAMIR” contained in her notes
on the meeting of 9 April 1994, referred to the fact that contact with those countries and
organisations was important because they had previously assisted the two parties and would
have a role to play in restoring peace in Rwanda.'*>*

511.  As regards the statement in the notes which reads “notify the Security Council, OAU,
etc.”, Nyiramasuhuko was questioned on whether the Interim Government actually contacted
the Security Council and the OAU on 9 April 1994.'° Nyiramasuhuko answered that it did so
immediately through UNAMIR because the war had just begun and the Security Council had
sent UNAMIR to Rwanda.'®* Nyiramasuhuko testified that it was therefore necessary for the
Security Council to be informed so that the UNAMIR troops could be increased and their
mandate be extended in order to bring an end to the killings and the war.'**

512. Nyiramasuhuko was also questioned on a statement attributed to Minister Mugenzi,
who reportedly said that the massacres were not an act of barbarity but rather the anger of the
Rwandan people, and that such reaction was normal in view of the three years of war,

1277, 15 November 2005 p. 20 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 9 April 1994) p. 4.

1928 715 November 2005 p. 21 (Nyiramasuhuko).

19291 15 November 2005 p. 24 (Nyiramasuhuko).

1930 1 15 November 2005 p. 25 (Nyiramasuhuko).

31T 15 November 2005 pp. 35-36 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko)
(Nyiramasuhuko’s Notes on the Cabinet Meeting of 9 April 1994) p. 5.

1932726 September 2005 p. 55 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 9 April 1994) p. 1.

1933 T 26 September 2005 p. 59 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 9 April 1994) p. 2.

1934 T 26 September 2005 p. 59 (Nyiramasuhuko).

1935 T, 26 September 2005 p. 59 (Nyiramasuhuko).

Judgement and Sentence 108 24 June 2011

PURL: https://www.legal-tools.org/doc/e2c881/



Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T

1,000,000 displaced persons and the deaths of the Rwandan and Burundian Presidents.
Nyiramasuhuko testified that this statement was a reflection of the reality of the situation.'®*

513. Nyiramasuhuko testified that as the Interim Government had just been formed, it could
not have organised the massacres; the massacres took place before the Interim Government
took power and the meeting on 9 April 1994 was the first Cabinet meeting of the new
Government.'”’ She claimed that the RPF attributed responsibility for the massacres to the
Interim Government as a way of creating division and frustrating the establishment of
Government institutions.'®*®

514. Nyiramasuhuko also testified that “/nyenzi” was not synonymous with Tutsi but rather
referred to the Inkotanyi. She stated that Inyenzi were virtually everywhere in the country and

that it was the government’s right to fight the Inyenzi 1039

Nsabimana Defence Witness Patrick Fergal Keane

515. Patrick Fergal Keane, a British journalist, testified that he understood /nyenzi to mean
“cockroaches” which could be applied to RPF soldiers or Tutsi civilians.'**

Kanyabashi Defence Expert Witness Filip Reyntjens

516.  When questioned on the meaning of “accomplice”, Reyntjens testified that this term
would be generally understood by Rwandans to refer to Tutsis. He further testified that there
was no need for a person’s identity card to specify that they were Tutsi in order to be a target;
many had been killed because they looked like Tutsis or were known to be Tutsis in their
neighbourhood.'*"!

Nyiramasuhuko Defence Expert Witness Eugéne Shimamungu

517.  Eugéne Shimamungu explained the term Inkotanyi as follows:

Dualistic globalisation is a phenomenon that occurs in all conflicts ... In Rwanda,
either you are with me or against me. These are the two parties in conflicts. In Rwanda
it was the same case, on the one hand, you had the Inkotanyi, on the other side you had
the Rwandan government army, and the globalisation that occurred is that the Tutsis
were considered as the Inkotanyi, because the Inkotanyi were majority Tutsi.'**

193 T 26 September 2005 p. 60 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 9 April 1994) p. 2.

19577, 26 September 2005 p. 64 (Nyiramasuhuko).

1938 726 September 2005 p. 64 (Nyiramasuhuko).

1939 T 21 November 2005 p. 24 (Nyiramasuhuko).

104027 September 2006 p. 78 (Keane).

1941 T 21 November 2007 p. 71 (Reyntjens).

1942716 March 2005 p. 38 (Shimamungu).
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3.4.6 Cabinet Meeting, 10 April 1994

3.4.6.1 Introduction

518. The Prosecution submits that a Cabinet meeting took place on 10 April 1994, during
which the Interim Government decided on and established a formal structure for roadblocks
which involved security forces, gendarmes, local authorities, Interahamwe and civilians
working together.'®” According to the Prosecution, the evidence on what happened between
April and July 1994 largely confirms that the roadblock structure was consistent with the
decisic;f)l“s;‘ of the Interim Government and that at these roadblocks, Tutsis were identified and
killed.

519. The Prosecution argues that the discussion on the position of responsables de cellule
was significant, as payment of the cellule members was part of the Government’s plan for the
execution of the massacres. It contends that the Interim Government considered responsables
de cellule to be the basic unit for denouncing Tutsis and identifying infiltrators.'**

520. It is not disputed that the meeting in question took place on 10 April 1994. What is
contested is the content of said meeting. The Nyiramasuhuko Defence claims that the decisions
taken in the course of this meeting were aimed at restoring peace. It submits that the Interim
Government was powerless to stop the killings and tried to resolve the situation while
defending the sovereignty of Rwanda against the RPF.'**® The Nyiramasuhuko Defence rejects
the Prosecution’s contention that the Interim Government insisted on a ceasefire before it
would intervene to halt the massacres. Further, the Nyiramasuhuko Defence underscores that
the Prosecution never challenged its assertions that the FAR was defending itself or that the
Interim Government repeatedly attempted to secure a ceasefire.'*"’

3.4.6.2 Evidence

Nyiramasuhuko

521. Nyiramasuhuko testified that security and roadblocks were discussed at the meeting of
10 April 1994. She explained that a decision was taken to maintain roadblocks supervised by
soldiers and that roadblocks manned by civilians, wherever necessary due to inadequate
numbers of gendarmes, had to be under the control of local authorities.'***

522.  When cross-examined on the role of cellules, Nyiramasuhuko refuted the Prosecution
submission that cellules were part of the Government’s plan to commit massacres on the basis
that the cellule was an integral part of the Rwandan administrative structure and that the

193 prosecution Closing Brief, p. 42, para. 50.

1944 prosecution Closing Brief, p. 42, para. 50.

1945 7. 15 November 2005 pp. 42-43; Defence Exhibit 347C (Nyiramasuhuko) (Nyiramasuhuko’s Notes on the
Cabinet Meeting of 10 April 1994).

1946 Nyiramasuhuko Closing Brief, para. 529.

1947 Nyiramasuhuko Closing Brief, para. 529.

1048 T 27 September 2005 pp. 7-9 (Nyiramasuhuko).
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government had been in office for only one day. She emphasised that cellules had been in
place long before the troubles.'**

523. Referring to her notes on this meeting under the heading “security”, Nyiramasuhuko
testified that the Government felt that it was abnormal for the situation of insecurity to persist
in view of its appointment and decided to do its best to restore security.'”® According to
Nyiramasuhuko, at the meeting the Government decided that in view of the various incidences
of looting and stealing, the Prosecutors’ offices must carry out investigations.'®"
Nyiramasuhuko testified that in line with what was discussed during the meeting, the
Government subsequently wrote to the RPF requesting a ceasefire.'*

524. In relation to the issue of contacting the préfets, as discussed at the Cabinet meeting of
9 April 1994, Nyiramasuhuko testified that this issue was discussed again on 10 April 1994
and it was stated that they should be contacted by fax and telephone, although she could not
confirm whether this actually occurred.'%

3.4.7 Joint Meeting of Government and Preéfets, 11 April 1994

3.4.7.1 Introduction

525. The Prosecution submits that at a meeting held on 11 April 1994, the préfet of
Gikongoro proposed that the Government protect only a part of the population, i.e. those who
lived on the hills, and that no measures were taken in respect of refugees.'”>* The Prosecution
asserts that the Government, including Nyiramasuhuko, understood the statement made by the
preéfet of Gikongoro and endorsed a plan to guard or disarm the refugees so that they would not
pose a threat to the population remaining on the hills.'””> The Prosecution argues that the
statement made by the préfer of Gikongoro, to which no objections were raised, was in line
with the Interim Government’s propaganda campaign targeting the civilian population in order
to create fear and hatred among them.'%*°

526. The Prosecution submits that in Nyiramasuhuko’s notes on this meeting, references to
the need to guard refugees and to pre-empt potential problems in the statement made by the
preéfet of Gikongoro were references to Tutsi men, women and children of all ages. According

1949715 November 2005 p. 42 (Nyiramasuhuko).

1950 727 September 2005 p. 8 (Nyiramasuhuko); Defence Exhibit 347C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 10 April 1994) p. 1.

1951 T 27 September 2005 p. 8 (Nyiramasuhuko); Defence Exhibit 347C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 10 April 1994) p. 2.

1052 727 September 2005 p. 10 (Nyiramasuhuko); Defence Exhibit 347C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 10 April 1994) p. 2.

1933 727 September 2005 p. 12 (Nyiramasuhuko); Defence Exhibit 347C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 10 April 1994) p. 3.

1954 prosecution Closing Brief, p. 42, paras. 51-52.

1933 T 16 November 2005 pp. 6, 9 (Nyiramasuhuko); Prosecution Closing Brief, p. 42, paras. 51-52. The Chamber
notes that in its Closing Brief, the Prosecution refers to the préfet of Gitarama, instead of Gikongoro. However,
considering the content of Nyiramasuhuko’s cross-examination on the mentioned transcript references, jointly
with her notes concerning the 11 April 1994 meeting (Defence Exhibit 349C) the Chamber finds this is a mistake
and it is satisfied that the Prosecution intended to refer to the préfet of Gikongoro.

195 T 27 September 2005 p. 10 (Nyiramasuhuko); Defence Exhibit 347C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 10 April 1994) p. 2.
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to the Prosecution, while the refugee population did contain some Hutus, those fleeing the
violence were primarily Tutsis, while those remaining in their homes on the hills were
Hutus.'*’

527. The Prosecution contends that despite a clear request from the préfets of Kibungo and
Gikongoro for means to put an end to the killings, as testified to by Nyiramasuhuko, no such
means were provided, except for the establishment of roadblocks.'*>®

528. The Prosecution argues that the erection of roadblocks was one of the methods used in
the commission of the genocide and many Tutsis were killed at them. It submits that
Nyiramasuhuko and the Interim Government had full knowledge of the purpose of the
roadblocks.'**’

529. The Prosecution emphasises the importance of the issue of payment of allowances to
responsables de cellule, to which reference is made in Nyiramasuhuko’s notes on this meeting,
underlining that the Interim Government had discussed this matter on previous occasions,
particularly during the Cabinet meeting of 10 April 1994. The Prosecution notes that many
people were not paid during the genocide and questions why responsables de cellule were
singled out.'” The Prosecution submits that the importance placed on ensuring that
responsables de cellule were paid could be explained by reference to the structure of the
Rwandan political and administrative system, which was highly centralised with decisions
being made at the top and filtered down through the préfets and bourgmestres to the
conseillers de secteur and responsables de cellule. In order to ensure that the Interim
Government’s decisions were carried out, officials at all levels of the Rwandan political
system had to be on side. The Prosecution argues that the need to ensure that responsables de
cellule were paid was a way of ensuring that those in the government structure closest to the
civilian population were willing to implement the Interim Government’s instructions.'*"'

530. The Nyiramasuhuko Defence submits that the Prime Minister’s opening statements at
the meeting of 11 April 1994 had to be taken at face value and could not be interpreted in any
other way.'" It argues that the message concerning the need to stop the killings and restore
peace had been transmitted by the Government to the préfets to be handed down, in turn, to the
subordinates of the latter and implemented.'*®

3.4.7.2 Evidence

Nyiramasuhuko

531. Referring to her notes on the meeting, Nyiramasuhuko stated that when the Prime
Minister opened the meeting, he said three things: the first was on raising the population’s

17T 16 November 2005 p. 5 (Nyiramasuhuko); Prosecution Closing Brief, p. 42, paras. 51-52; Defence Exhibit
349C (Nyiramasuhuko) (Nyiramasuhuko’s Notes on the joint meeting of Government and préfets of 11 April
1994).

1938 prosecution Closing Brief, p. 43, para. 54.

1999 prosecution Closing Brief, pp. 43-44, para. 55.

190 prosecution Closing Brief, p. 43, para. 53.

19! prosecution Closing Brief, p. 43, para. 53.

1962 Nyiramasuhuko Closing Brief, para. 530.

1% Nyiramasuhuko Closing Brief, para. 531.
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awareness of the existence of three ethnic groups in the country; the second was on extending
relief while asking people to reconsider their behaviour; and the third was on examining ways
of securing the population’s cooperation with the army with a view to restoring security. She
testiﬁelcg6 }hat the Prime Minister’s address was not propaganda nor did it contain double-
speak.

532. Nyiramasuhuko confirmed that during the meeting of 11 April 1994 the préfet of
Gikongoro made a statement in which he said that using speeches for pacification was not
good enough and that the refugees must be guarded because 2,000 people gathered in the same
location might organise themselves and create problems for those who remained on the hills.
Nyiramasuhuko disputed the assertion that the statement referred to Tutsis who were being
pursued, insisting that both Hutus and Tutsis had fled from Gikongoro préfecture.'*®
Nyiramasuhuko testified that she knew nothing of any plan to guard or disarm refugees to
prevent them from posing a threat to the population. She denied that there were no measures of
protection for refugees.'%

533. Nyiramasuhuko explained that the préfet was not proposing that the refugees be killed,
but rather that the gendarmes should watch over them because trouble could break out in view
of their high numbers.'®” Nyiramasuhuko subsequently stated that what was meant was that
the refugees needed to be protected to prevent them from committing criminal acts such as
attacking members of the public.'*®

534. When asked by the Prosecution what concrete means were placed at the disposal of the
préfecture authorities in response to the demands made by the préfets of Kibungo and
Gikongoro for an end to the killings, Nyiramasuhuko answered that the préfecture authorities
could requisition the forces of law and order. As far as the Government was concerned,
Nyiramasuhuko testified that the Chief of Staff, who was in charge of military operations, had
ordered a truce.'*®

535. Nyiramasuhuko testified that during the meeting the Prime Minister issued instructions
to préfets. She confirmed that the conclusions of this Cabinet meeting included a decision
concerning the erection and supervision of roadblocks and another on allowances for
responsables de cellule.""”

536. On the issue of responsables de cellule, Nyiramasuhuko confirmed that these formed
part of the administration and explained that as a result of the conflict, they had not received
their salaries for a year and it was therefore necessary for these arrears to be paid.

1064 T 27 September 2005 pp. 30-31, 33-35 (Nyiramasuhuko); Defence Exhibit 349C (Nyiramasuhuko)
(Nyiramasuhuko’s notes on the joint meeting of Government and préfets of 11 April 1994) pp. 1-2.

1995 T, 27 September 2005 p. 33 (Nyiramasuhuko).

1% T 16 November 2005 pp. 5-7, 9 (Nyiramasuhuko); Defence Exhibit 349C (Nyiramasuhuko)
(Nyiramasuhuko’s notes on the joint meeting of Government and préfets of 11 April 1994) p. 2.

1977, 27 September 2005 p. 33 (Nyiramasuhuko).

198 27 September 2005 p. 34 (Nyiramasuhuko).

1969 79 November 2005 p. 10 (Nyiramasuhuko).

70T, 16 November 2005 pp. 9, 22 (Nyiramasuhuko); Defence Exhibit 349C (Nyiramasuhuko)
(Nyiramasuhuko’s notes on the joint meeting of Government and préfets of 11 April 1994) pp. 2-3.
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Nyiramasuhuko denied that payment of responsables de cellule was a priority for the
Government, insisting that the priority was to provide security.'’”!

Prosecution Expert Witness André Guichaoua

537. In cross-examination, André Guichaoua agreed with counsel’s assertion that the
Government had decided on 10 April 1994 to summon all the préfets to the Government’s seat
at Kigali on 11 April 1994, and that 11 April 1994 was the date on which the Government
asked the préfets to implement its policy of genocide. He said that he was interested in what
was said and what happened at the meeting of 11 April 1994 but was more interested in what
the préfets did after the meeting because their behaviour might have been influenced by what
they remembered of things not made explicit during the meeting.'®"?

538. Inrelation to the section of the speech delivered by the Prime Minister at this occasion
in which he addressed the préfets and asked them to relay the message to the population,
Guichaoua maintained that the speech was propaganda, even if it was made and broadcast in
Kinyarwanda only.'’"

539.  Guichaoua testified that at the meeting of 11 April 1994, there was a move to dismiss
Préfet Habyalimana from office, from Butare. In this connection, Callixte Kalimanzira agreed
to draft a report which contained serious allegations against Habyalimana concerning his

19707, 16 November 2005 pp. 12-14 (Nyiramasuhuko).

197276 October 2004 pp. 20-21 (Guichaoua).

197 Defence Exhibit 350C (Nyiramasuhuko) (Transcript of Kambanda’s speech of 11 April 1994) pp. 13-14 (“So
this is the message that we want you to convey to members of the population: we would like you to organize
pacification meetings at the commune level. The prefectoral authorities will ask the bourgmestres to organize such
meetings at the secteur level, as well as the conseillers, to ensure that these meetings are held at all levels.
Department heads will have to organize meetings as soon as work resumes. You will also have to explain to them
that the death of the Head of State, as well as the disturbances that occurred in the city of Kigali and the
resumption of fighting by the Inkotanyi, should not cause divisions among them. You will have to make them
understand that there are three ethnic groups in the country, namely Hutu, Tutsi and Twa, as well as several
regions, and that the country belongs to them all. You will ask them to refrain from doing anything that could
division [sic]. Some problems are caused by jealousy, because it has become apparent that acts of aggression
against sile [sic] people were followed by looting. No one can say that such and such an ethnic group has been the
target of looting, because anyone with property, whether he is Hutu, Tutsi or Twa, could fall victim to looting not
because of his ethnic origins, but because he had what others did not have. That is why I am saying that jealousy
could explain the discord among the people. Members of the population should therefore refrain from anything
that could create divisions among them, such as jealousy and other issues that 1 have referred to, especially
regionalism, and above all ethnic problems. On a closer look, it would appear that these days some practices have
been institutionalized. People should refrain from taking the law into their own hands; rather they should know
that the security forces, the law and the authorities still exist. You will have to remind them that the authorities are
present. The Head of State was killed, but we have a President of the Republic installed in accordance with the
law. The Prime Minister was killed, but he has been replaced in accordance with the law. The Government has
been put in place; it is ready to get down to the job and this can be seen through the decisions it is adopting aimed
at resolving the problem of insecurity. You will have to ask members of the population to perpetuate our culture
of helping one another and to know that when a neighbour is attacked, it is their duty to come to his rescue; that
when a neighbour is wounded, they have an obligation to make sure he gets treatment. You should tell them that
they are requested to rebuild dwelling houses that have been burnt. This is normal in Rwandan culture. If they are
able to understand that we are all Rwandans, that this country belongs to all of us, they will also understand that
when tragedy befalls someone, his neighbour is also affected. Rwandan culture calls on people to help one
another.”); T. 6 October 2004 pp. 22-23 (Guichaoua).
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relations with the Inkotanyi. According to Guichaoua, this report was tabled at a Cabinet
meeting held on 17 April 1994.'°

3.4.8 Cabinet Meeting, 16 April 1994

3.4.8.1 Introduction

540. The Prosecution submits that this meeting provides an insight into the Interim
Government and its involvement in matters relating to the army.'®"

541. The Defence makes no specific submissions in relation to this meeting, although it did
lead evidence as to the contents of Nyiramasuhuko’s notes on this meeting.'®’°

3.4.8.2 Evidence

Nyiramasuhuko

542. Nyiramasuhuko confirmed that the notes relating to this meeting were made on the
page of her 1994 diary corresponding to 1 February 1994.'”7 These notes contained various
references to military matters including: the appointment of the chief of staff of the army; the
need to teach the population how to use arms; an assessment that the majors leading the
combat units did not have confidence in the chief; and the promotion of certain soldiers.'*”®

543. Referring to her notes on this meeting, Nyiramasuhuko testified about the reference to
a death toll of 20,000 related to members of the population massacred by the RPF. The witness
stated that the army was not in a position to defend the population as the Inkotanyi were
present across the country.'*”

544. In respect of the reference in her notes to teaching the public to handle arms in order to
defend themselves, the witness stated that this had originally been the intention but that after
the signature of the Arusha Accords the government ordered that weapons distributed to the
Rwandan-Ugandan border area for this purpose be returned. She was unable to confirm
whether all the weapons distributed were collected.'*®

545. Nyiramasuhuko testified that a Burundian political party, referred to in her notes as
“PARPEHUTU”, had offered to send military reinforcements to bolster the Rwandan army.
She explained that the Government declined the offer because it advocated peace and thought
that the opposition shared that view.'*'

1974 7.7 October 2004 p. 21 (Guichaoua).

197 Prosecution Closing Brief, pp. 46-47, para. 63.

1976 prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994).

19777, 16 November 2005 p. 60 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) p. 19.
1978 prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) p. 19.

1979 T 28 September 2005 p. 41 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) p. 19.
1980 T 28 September 2005 pp. 41-42 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994)
p- 19.

1981 T, 28 September 2005 p. 43 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) p. 19.
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3.4.9 Cabinet Meeting, 21 April 1994
3.4.9.1 Introduction

546. The Prosecution submits that Nyiramasuhuko’s notes on this meeting show that she
was aware of the prevailing situation in Rwanda in terms of the war.'”® The Prosecution
argues that the Cabinet agreed to continue the killings if the RPF refused to negotiate.'**’

547. The Defence submits that when the Government became aware that killings were
continuing, it took steps to control the situation.'**

3.4.9.2 Evidence

Nyiramasuhuko

548. Nyiramasuhuko confirmed that the notes relating to this meeting were made on the
pages of her 1994 diary corresponding to 11-13 February 1994. She referred to her entries
concerning the continuance of killings, negotiations with the RPF and missions to African
countries. Nyiramasuhuko conceded that she was aware that the situation was bad and of the
existence of massacres, although she did not know the identity of the killers. She stated that
having information does not necessarily mean that one is aware of everything that is going on
in places where one is not present.'**’

549. Referring to the entry in her notes which states “[s]ituation — killings continue”, it was
put to Nyiramasuhuko that the Cabinet had agreed to continue the killings if the RPF refused
to negotiate. Nyiramasuhuko dismissed this assertion as speculation and indicated that as far as
the Government was concerned, the situation was critical. She stated that there was a link
between the advance of the RPF and the killings — as the RPF advanced, people became
increasingly nervous and began to carry out killings. Nyiramasuhuko testified that the forces of
law and order which should have been assisting the Government to control the situation in
problematic areas were at the battlefront which made it difficult for the Government to fulfil its
objectives.' "

550. Nyiramasuhuko testified that on 21 April 1994 the Government decided to send people
to Tanzania, the OAU, Egypt, Gabon, Togo and Senegal to seek assistance. She stated that the
RPF was responsible for the killings and that people were being killed in areas under
Government control. Nyiramasuhuko added that the Government issued a mandate to negotiate
a ceasefire with the RPF.'%

1982 17 November 2005 p. 39 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) pp.
24-25.

1983 717 November 2005 p. 40 (Nyiramasuhuko).

1984 729 September 2005 p. 10 (Nyiramasuhuko).

1985 T 17 November 2005 pp. 37-40 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994)
pp- 24-25.

198 T 17 November 2005 pp. 40-41 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994)
p. 24.

%77, 29 September 2005 p. 10 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) p. 24.
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3.4.10 Cabinet Meeting, 23 April 1994
3.4.10.1 Introduction

551. The Prosecution submits that there was no discussion during this meeting on how to
stop the killings. Instead, there was talk of the need to disarm “infiltrators”, which was a veiled
reference to Tutsis. According to the Prosecution, the Interim Government, including
Nyiramasuhuko, equated Tutsi refugees with infiltrators, thereby conveying the message that
the population should be afraid of Tutsis and that they should kill the Tutsis before the Tutsis
killed them.'*®®

552. It is the Prosecution’s submission that the Interim Government’s concern, expressed
during the meeting, that the refugees were dangerous and had to be disarmed was the same
concern as that expressed by the préfet of Gikongoro at the meeting of 11 April 1994, and that
the Government supported and endorsed the préfet’s statement in that regard.'®

553. The Prosecution further argues that as Nyiramasuhuko had not taken a note of
everything that transpired during the meeting, the fact that note had been taken of disarming
the refugees signified that the issue was more important than others discussed and that the
danger was linked to the fact that Tutsi refugees were involved.'*’

554. The Prosecution claims that by referring specifically in her notes to disarming a Tutsi
camp, Nyiramasuhuko meant that Tutsis must be set apart from other refugees and killed.
Further, it alleges that Nyiramasuhuko referred to “Tutsi refugees” in her diary and not to
“infiltrators” because these terms were synonymous.' ' The Prosecution suggested that the
decision to disarm refugees who no longer had homes or property meant that they would be
put in a situation where it would be very easy to kill them.'™?

555. The Defence submits that the Interim Government sought to end hostilities by
negotiating and signing ceasefire proposals.'” The Defence further submits that, pursuant to
the discussions held during the meeting of 23 April 1994 and contrary to the allegation found
in Paragraph 6.14 of the Nyiramasuhuko and Ntahobali Indictment, the Directive on restoring
security issued by the Government on 27 April 1994 was clear, direct and explicit.'**

3.4.10.2 Evidence

Nyiramasuhuko

556. In relation to her notes on this meeting, in particular the reference to the seven refugee
camps for Tutsis in Gitarama described as being “ready to pounce” and which “should be
disarmed”, Nyiramasuhuko testified that it had been reported that refugee camps in Gitarama

1988 prosecution Closing Brief, pp. 51-52, paras. 81-82.

199716 November 2005 pp. 16-17 (Nyiramasuhuko).

19907, 16 November 2005 pp. 18-19 (Nyiramasuhuko).

1917, 16 November 2005 pp. 19-20 (Nyiramasuhuko).

1927 16 November 2005 p. 21 (Nyiramasuhuko).

1993729 September 2008 pp. 18-19 (Nyiramasuhuko).

1994 Nyiramasuhuko Closing Brief, para. 533; Prosecution Exhibit 118B (Prime Minister Kambanda’s instructions
to restore security in the country, 27 April 1994).
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had been infiltrated by armed members of the RPF and that the gendarmes there tried to
provide protection to prevent unrest. She denied that the situation in Gitarama had anything to
do with the events in Gikongoro.'”” Nyiramasuhuko insisted that the reference to disarming
them was not double-speak; it did not refer to the killing of refugees. Rather, it meant that the
gendarmes had to search the refugees to find out whether they were carrying weapons.'*°

557. Nyiramasuhuko testified that her notes on this meeting were essentially scraps of
information rather than minutes and that disarming the refugees was noted not for its
importance but because it would have been an impossible task to “disarm the infiltrators”. She
went on to testify that armed infiltrators were present in seven camps and it was proposed that
they be disarmed. However, due to insufficient army resources and the threat that such action
might provoke disturbances, no steps were taken and the gendarmes proceeded to protect all
those in the camp until they were chased out by the infiltrators. The proposal to disarm the
infiltrators was never carried out.'”’

558. Nyiramasuhuko denied that Tutsi refugees had been singled out or that the term
infiltrator was synonymous with Tutsi. She did, however, testify that the Gitarama camps held
Tutsi refugees who had been sent by the RPF.'"®

559. Nyiramasuhuko testified that a proposed ceasefire agreement with the RPF was signed
on 23 April 1994 on behalf of the Interim Government by General Marcel Gatsinzi and
Colonel Aloys Ntiwiragabo. She stated that representatives of the Government travelled to
Arusha and Badolite to secure the RPF’s signature but that the RPF was not present and so did
not agree to the proposed ceasefire.'"”’

560. Referring to the Prime Minister’s Directive on restoring security, Nyiramasuhuko
testified that the document was approved by consensus before being made public. She stated
that it clearly identified the enemy and in this connection referred specifically to page two of
the document, on which one of the instructions issued read:

The enemy who attacked Rwanda is well known: it is the RPF-INKOTANYI. You are
therefore requested to explain to the people that they must avoid anything that would
bring about violence among them on the pretext of ethnic groups, regions,
denominations, political parties, hatred, etc, because violence within the population
constitutes a breach for the enemy.1 100

1995716 November 2005 pp. 16-18 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994)
p. 27.

199 7,29 September 2005 pp. 32-33 (Nyiramasuhuko).

197716 November 2005 pp. 17-19 (Nyiramasuhuko).

198 716 November 2005 pp. 19-20 (Nyiramasuhuko).

1999 T 29 September 2005 pp. 18-19 (Nyiramasuhuko); Defence Exhibit 358B (Nyiramasuhuko) (Ceasefire
Declaration, 23 April 1994).

19 T 29 September 2005 p. 31 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister Kambanda’s
instructions to restore security in the country, 27 April 1994).
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3.4.11 Cabinet Meeting, 17 June 1994
3.4.11.1 Introduction

561. The Prosecution submits that the various appointments made during this meeting were

a means for the Interim Government to ensure that its programme of genocide would
. 1101

continue.

562. The Defence made no specific submissions in relation to this meeting.

3.4.11.2 Evidence

Nyiramasuhuko

563. Nyiramasuhuko testified that a number of appointments were made during the meeting,
including the appointment of Ndayambaje as bourgmestre of Muganza commune, and the
appointment of Nteziryayo to replace Nsabimana as préfet of Butare.''%*

3.4.12 Deliberations
3.4.12.1 Briefings on Massacres and Demands for Weapons During Cabinet Meetings

564. It is not contested that numerous Cabinet meetings were held in Kigali, Gitarama and
Gisenyi in April and June 1994. Indeed, the Nyiramasuhuko Defence acknowledges that this is
confirmed by Nyiramasuhuko’s testimony and corroborated by her diary and other personal
notes adduced as evidence.''” In particular, the Chamber notes that the Nyiramasuhuko
Defence does not dispute the existence of the meetings in respect of which specific
submissions were made and which are discussed above.

565. Nyiramasuhuko herself testified to the Government’s endeavours to agree on a
ceasefire and contact the Security Council, the OAU and foreign governments in order to end
the killings.''® She also testified that ministerial delegations were dispatched to the apostolic
nuncio and the Belgian and French ambassadors to seck assistance.''®> The Chamber notes that
they would not have done this had they not known about the massacres. Furthermore, her notes
on meetings contain numerous references to the occurrence or continuance of massacres. For
instance, Nyiramasuhuko confirmed that pages 24 and 25 of her diary refer to her notes on the
Cabinet meeting of 21 April 1994."'% Page 24 contains an entry that reads: “Situation —
Killings continue ... Rivers Mwongo and Nyabarongo strewn with bodies.” Page 25 contains a
further entry stating “[s]top the killings”. Notwithstanding the Nyiramasuhuko Defence’s
position that in view of the infancy of the Interim Government and the fact that the country
was at war (together with the associated communication difficulties), only limited information

101 prosecution Closing Brief, p. 60, para. 108.

1927 27 October 2005 pp. 4-6 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) p. 81.

11 See, e.g., Nyiramasuhuko Closing Brief, para. 539.

1047 26 September 2005 pp. 55, 59-60 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko)
(Nyiramasuhuko’s Notes on the Cabinet Meeting of 9 April 1994) pp. 1-2.

195 T 14 November 2005 p. 69 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko) (Nyiramasuhuko’s
Notes on the Cabinet Meeting of 9 April 1994) p. 2.

19 T 17 November 2005 pp. 39-40 (Nyiramasuhuko); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994)
pp. 24-25.
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was available, the Chamber finds the evidence established beyond a reasonable doubt that,
between 9 April 1994 and 14 July 1994, the Government was aware that massacres were
taking place.''"”’

566.  With respect to Expert Witness Guichaoua, evidence was led to demonstrate that the
Interim Government was a government that functioned during the three months of war:
frequent meetings were held, issues were discussed and decisions taken.''® According to
Table 3, Volume Two of Guichaoua’s Report, the Cabinet met on 15 occasions between 6
April and 17 July 1994. Moreover, proof that discussions were held on a variety of issues and
that decisions were taken by the Interim Government was borne out by the entries in
Nyiramasuhuko’s diary and her notes on individual Cabinet meetings.''®””

567. Based on all the above evidence, the Chamber is persuaded that information on civilian
massacres was provided and discussed at Cabinet meetings, and that the Government took
decisions in light of such information.

568. The Prosecution did not make any specific submissions in its Closing Brief or lead
evidence during trial to substantiate its allegation that in the course of Cabinet meetings
ministers demanded that weapons be distributed in their respective home préfectures knowing
that such weapons would be used in the massacres.

569. Having assessed the totality of the evidence in relation to Paragraph 6.13 of the
Nyiramasuhuko and Ntahobali Indictment, the Chamber finds it established beyond a
reasonable doubt that between 9 April 1994 and 14 July 1994, numerous Cabinet meetings
were held and that during such meetings ministers, including Nyiramasuhuko, were briefed on
the situation vis-a-vis massacres of the civilian population. However, it has not been proven
that ministers demanded that weapons be distributed in their respective home préfectures.

3.4.12.2 Issuance of Directives and Instructions During Cabinet Meetings and Pacification

570. Nyiramasuhuko’s testimony showed that the Interim Government indeed issued
instructions and directives during April and June 1994. In particular, the Chamber notes
Nyiramasuhuko’s testimony that at the meeting of 11 April 1994, the Prime Minister issued
instructions to préfets'''® and that at the meeting of 27 April 1994, a document on the
restoration of security in the country was discussed, agreed on and disseminated.'""!

197 See T. 26 September 2005 pp. 59-60, 64; T. 15 November 2005 p. 25; T. 17 November 2005 pp. 39-41; T. 21
November 2005 p. 8 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister Kambanda’s instructions to
restore security in the country, 27 April 1994); Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) pp. 24-
25; Defence Exhibit 346C (Nyiramasuhuko) (Nyiramasuhuko’s Notes on the Cabinet Meeting of 9 April 1994).
198 T 29 June 2004 pp. 68, 71-72 (Guichaoua); Prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p.
25.

19 prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) pp. 19, 24-25, 27; Defence Exhibit 346C
(Nyiramasuhuko) (Nyiramasuhuko’s Notes on the Cabinet Meeting of 9 April 1994); Defence Exhibit 347C
(Nyiramasuhuko) (Nyiramasuhuko’s Notes on the Cabinet Meeting of 10 April 1994); Defence Exhibit 349C
(Nyiramasuhuko) (Nyiramasuhuko’s Notes on the joint meeting of Government and préfets of 11 April 1994).
19T, 16 November 2005 p. 9 (Nyiramasuhuko) (these instructions were later broadcast to the préfets on Radio
Rwanda; ¢f. Defence Exhibit 350C (Nyiramasuhuko) (Transcript of Kambanda’s speech of 11 April 1994).

" 29 September 2005 pp. 30-31 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister Kambanda’s
instructions to restore security in the country, 27 April 1994) pp. 13-14.
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571. Nyiramasuhuko also testified to the manner in which these instructions were conveyed
to the people: through the pacification campaign. A campaign timetable was drawn up and
members of the Government met with various stakeholders on specific days.'''* The Chamber
recalls that Nyiramasuhuko testified that ministers were given responsibility for pacification in
specified préfectures.''' In the context of this campaign, ministers visited various areas of the
country to disseminate the instructions contained in the Prime Minister’s Directive of 27 April
1994,"'* which was the official manifestation of the pacification policy (). These instructions
were read out in order to be understood.''"

572. The main question for the Chamber is whether these directives and instructions were
intended to incite, aid and abet the perpetration of massacres and whether Nyiramasuhuko was
responsible for “pacification” in Butare.

573. Dealing with these two issues in turn, at the root of the first issue is the Interim
Government’s motive when it issued its instructions and directives. In the Chamber’s view, the
language used in the instructions and directives, the meaning attributed to them by their
recipients and the Government’s knowledge of the meaning so attributed is key to determining
the Interim Government’s motive in this respect.

574. During the course of trial proceedings, the Prosecution introduced considerable
evidence on the use of double-speak in Rwanda in 1994, particularly in relation to the words
“enemy”’, “Inyenzi”’, “Inkotanyi”, “accomplice” and “infiltrator” as referring to Tutsis. For
example, Prosecution Witness FAG was asked whether, in 1994, “Inyenzi” was used to refer to
RPF accomplices to which he replied that the term was used to refer to all Tutsis.'''® ()
Prosecution Witnesses FAH () and FAI () testified that it was common knowledge that
“enemy” referred to the RPF and “accomplices” meant the Tutsis.'''” Numerous witnesses

provided consistent testimony that the words “enemy”, “Inyenzi”, “Inkotanyi”, “accomplice”
and “infiltrator” were commonly used to refer to Tutsis.'''®

M2 T 26 September 2005 pp. 65-66 (Nyiramasuhuko); Defence Exhibit 346C (Nyiramasuhuko)
(Nyiramasuhuko’s Notes on the Cabinet Meeting of 9 April 1994) p. 6.

13T 29 September 2005 pp. 34-36 (Nyiramasuhuko).

4729 September 2005 pp. 30-31, 36 (Nyiramasuhuko); Prosecution Exhibit 118B (Prime Minister
Kambanda’s instructions to restore security in the country, 27 April 1994).

13T 21 November 2005 p. 8 (Nyiramasuhuko).

16 T3 March 2004 p. 49 (Witness FAG).

"7T 21 April 2004 p. 15 (Witness FAH); T. 31 October 2002 p. 12 (ICS) (Witness FAI).

"8 T 9 February 2004 p. 59 (Witness FAL) (no distinction was drawn between the Tutsis inside the country and
the Tutsis who attacked the country, all Tutsis were considered to be the enemy); see also (); T. 7 November 2001
pp- 95-96 (Witness TA) (Tutsi refugees not allowed to go to hospital because if a doctor were to give drugs to a
Tutsi, the Interahamwe would kill the doctor as he would be considered to be an accomplice); see also (); T. 6
September 2004 p. 48 (ICS) (Witness TQ) (Tutsis described by Interahamwe as RPF accomplices and referred to
as, “Inkotanyi” and “Inyenzi”); see also (); T. 3 March 2003 p. 46 (Witness SS) (saw Nyiramasuhuko pick up a
piece of cloth and state: “I don’t understand, it’s these refugees here who threw this cloth. These refugees are the
accomplices of the Inkotanyi”); see also (); T. 6 April 2004 pp. 21, 52 (Witness QAH) (Nteziryayo told recruits
the purpose of training was to counter the enemy. Nteziryayo’s role at Kamena Stadium was twofold: he taught
them how to operate arms and incited them to hate the Tutsis.); see also (); T. 4 March 2008 p. 31 (ICS) (Witness
D-2-20-F) (Minister Baravuga told members of the population “Our country is plagued by a difficult war, and I
would like to show that you have to track down the enemy as well as their ... accomplices.” The enemies were the
Tutsi and their accomplices included the authorities such as “Kanyabatutsi”); see also (); T. 16 February 2004 pp.
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575. This was largely corroborated by Prosecution Expert Witness Des Forges and Defence
Expert Witnesses Reyntjens and Shimamungu, as well as Nsabimana Defence Witness Fergal
Keane."'"” In addition to testimony on the use of double-speak, documentary evidence was
adduced and referred to in witness testimony demonstrating that such words were indeed used
by the Interim Government in its directives and instructions. In this connection, the Chamber
refers to the contents of Prosecution Exhibit 118B (Prime Minister Kambanda’s instructions to
restore security in the country, 27 April 1994),'° ‘and Defence Exhibit 360C (Minister
Niyitegeka’s pacification speech of 30 April 1994 to Butare).''*! The Chamber notes that the
language used in these Exhibits refers to actions such as “unmask[ing] the enemy and his
accomplices” and “fight[ing] against the enemy.”"'*

576. Witnesses also testified that Tutsis fled or were chased from their homes in April
1994."'% The Prosecution also led evidence from Des Forges that the Prime Minister’s
Directive on restoring security issued on 27 April 1994 had a double meaning: while the

35, 37 (ICS) (Witness RV); T. 19 February 2004 p. 60 (ICS) (Witness RV) (“Work” meant struggle against the
enemy whom the Prime Minister defined as the Inkotanyi and their accomplices. The witness explained that
Inkotanyi accomplices were Tutsis or Hutus who supported the RPF); see also (); Prosecution Exhibit 159B
(Tolerance or Intransigence, by Ntakirutimana) pp. 14-15 (From a traditional Rwandan perspective, the aggressor
of Rwanda, the Tutsi, were referred to as a real enemy); see also (); T. 14 October 2002 p. 50 (Witness SU); T. 16
October 2002 pp. 25, 27, 35 (Witness SU) (Nyiramasuhuko said that refugees had brought the cloth and therefore
the Inkotanyi accomplices had infiltrated. It was said that there were RPF accomplices among the refugees); see
also (); T. 20 May 2002 p. 40 (Witness TK) (explaining that Tutsis were called “Inyenzi” during that period); see
also (); T. 23 March 2004 pp. 59-60 (ICS) (Witness QI); T. 24 March 2004 pp. 76, 80 (ICS) (Witness QI)
(understood Inkotanyi to mean Tutsis hiding in the bushes); see also (); T. 21 April 2004 p. 22 (Witness FAH)
(Colonel Muvunyi said that if the population did not fight the Tutsis, who were accomplices, then the Tutsis
would exterminate the population); see also (); T. 12 November 2001 p. 33 (Witness QJ) (Witness QJ testified
that when Kanyabashi used the word “enemy”, it meant Tutsis); see also (); T. 27 September 2006 pp. 77-78
(Keane); Defence Exhibit 473D (Nsabimana) (Transcript of Interview) (young man who worked at roadblock
used the phrase “Inyenzi”’, which they were led to understand referred to cockroaches, a term used to reflect
Tutsis. He understood the word Inyenzi meant cockroach and was applied to RPF soldiers or Tutsi civilians and
Tutsis as an ethnic group in 1994); see also (); T. 14 April 2004 p. 16 (Witness FAK); T. 15 April 2004 p. 6
(Witness FAK) (The witness and others were later made to understand that Inkotanyi were Tutsis); see also (); T.
6 July 2004 p. 69 (Des Forges) (enemy was the RPF and Tutsis who were defined as part of the enemy, because
of their ethnicity and because of their presumed association with the RPF); see also ().

"9 T 9 June 2004 pp. 23-24 (Des Forges); T. 21 November 2007 p. 71 (Reyntjens); T. 16 March 2005 p. 38
(Shimamungu); T. 27 September 2006 p. 78 (Keane).

120 For example, “The enemy who attacked Rwanda is well known: it is the RPF-INKOTANYI ... the population
must remain watchful in order to unmask the enemy and his accomplices and hand them over to the authorities,”;
“The authorities of the communes, secteurs and cellules are requested ... to identify places where should be set up
officially recognized roadblocks and to set up a system in which the rounds would continue to be done in order to
prevent the enemy from infiltrating.”

21 For example, “Rwandans, your Excellences, dear brothers and sisters, we are begging you to help us fight ...
We are asking you to join us so that, together, we can fight against the enemy ....”; “We know that the enemy is
present here in the country, we know that there are accomplices even here in Butare.”; “If you see an accomplice
or someone who resembles an accomplice, or if you suspect that someone is an accomplice, tell the authorities”;
“The enemy’s collaborators are easy to identify, since we have already discovered their characteristics.”

122 prosecution Exhibit 118B (Prime Minister Kambanda’s instructions to restore security in the country, 27
April 1994); Defence Exhibit 360C (Nyiramasuhuko) (Minister Niyitegeka’s pacification speech of 30 April 1994
to Butare).

12 See, e.g. T. 1 March 2004 p. 13 (ICS) (Witness FAG) (saw Tutsi homes being destroyed and Tutsis fleeing
into the hills, mainly towards Kabuye Hill, because they were being pursued by Hutus); see also (); T. 13 April
2004 p. 7 (Witness QBU); T. 13 April p. 42 (ICS) (Witness QBU) (Tutsis living in the area of Kibuye fled from
their homes towards Burundi in April 1994); see also ().
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surface message was apparently to restore calm, the restoration of security hid an underlying
meaning, i.e. the elimination of Tutsis who represented a threat to security.''**

577. The Chamber is mindful of the fact that some of the witnesses testifying on these
matters were detained at the time of their testimony.''” The Chamber notes that appropriate
caution should be exercised when considering the evidence of a detained witness to ensure a
fair trial and to avoid prejudice to the accused. However, the Chamber considers that the
testimony of the witnesses on the issues described in the foregoing paragraphs is consistent
and reliable.

578. In light of the foregoing, the Chamber finds beyond a reasonable doubt that, throughout
1994 in Rwanda, words such as “enemy”, “Inyenzi”’, “Inkotanyi”, “accomplice” and
“infiltrator” were used to refer to Tutsis.

579. With respect to the second issue, i.e. whether Nyiramasuhuko was responsible for
pacification in Butare, the Prosecution relies on Guichaoua’s assertion in his Report that each
minister was assigned a préfecture for the purposes of pacification and that Nyiramasuhuko
was appointed to Butare.''*® He admitted that Nyiramasuhuko’s diary contained no mention of
the fact that she had been assigned to Butare for the purposes of pacification.''?” However, he
pointed to two entries from Nyiramasuhuko’s diary which, in his opinion, showed that
Nyiramasuhuko was responsible for pacification in Butare.

580. The first diary entry states, “[d]emystify the enemy, therefore journalists would travel
with the ministers in charge of particular préfectures.”’'*® The second diary entry states,
“Mifaprofe — Muramba and Butare and keep an eye on Gikongoro.”''*” Guichaoua stated that
“Mifaprofe” meant the Ministre de la famille et de la promotion feminine which was the post
held by Nyiramasuhuko.''** Guichaoua provided no further foundation for his assertion.

581. In contrast, the Defence presented evidence through Nyiramasuhuko by which it sought
to demonstrate that Ministers Niyitegeka and Sabumukunzi spoke at a pacification meeting in
Butare.'"*! The Chamber notes that the transcript of the speech made by Minister Niyitegeka at
the Butare pacification meeting indicates that the meeting took place in Butare and that the
Prime Minister’s Directive on restoring security was read out.''** Nyiramasuhuko did not deny
having been involved in pacification per se; instead, she testified that she was responsible for

2% T 9 June 2004 p. 23 (Des Forges); Prosecution Exhibit 118B (Prime Minister Kambanda’s instructions to
restore security in the country, 27 April 1994).

125 T 21 April 2004 p. 10 (Witness FAH); T. 31 October 2002 p. 76 (ICS) (Witness FAI); T. 9 February 2004 p.
47 (ICS) (Witness FAL); T. 7 April 2004 p. 42 (ICS) (Witness QAH); T. 8 April 2004 p. 6 (ICS) (Witness QAH);
T. 18 February 2004 pp. 50-52 (ICS) (Witness RV); T. 14 March 2004 p. 10 (Witness QBV); T. 14 April 2004
pp. 54-55 (Witness FAK).

1126 78 October 2004 p. 5 (Guichaoua); Prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) pp. 25-26.
12778 October 2004 pp. 10-11 (Guichaoua).

1128 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p. 26.

129 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p. 26.

139 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p. 26.

31T 29 September 2005 pp. 56-60 (Nyiramasuhuko).

32 Defence Exhibit 360C (Nyiramasuhuko) (Minister Niyitigeka’s pacification speech of 30 April 1994 to
Butare).
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pacification in Gisenyi préfecture and not Butare préfecture.''® She stated that she did not
attend the Butare pacification meeting, but did listen to Minister Niyitegeka’s speech on the
radio.'"** Nyiramasuhuko also confirmed she participated in the drafting of the Directive
issued from the Prime Minister on 25 May 1994.''%> Des Forges testified that at the Cabinet
meeting of 23 April 1994 Nyiramasuhuko was assigned the responsibility of implementing the
pacification campaign in Butare préfecture and she was often present there.''*® No further
information was elicited or provided as to the basis for Des Forges’ opinion on this issue.

582. The Chamber does not consider the evidence of Expert Witnesses Guichaoua and Des
Forges, on the issue of Nyiramasuhuko’s responsibility for pacification in Butare, to be
sufficient to establish that she was in fact the minister in charge of pacification for that
preéfecture. The first diary entry cited by Guichaoua in support of his assertion simply confirms
Nyiramasuhuko’s own testimony that ministers were assigned particular préfectures. It does
not establish or suggest that Nyiramasuhuko was responsible for pacification in Butare. The
Chamber recalls that Nyiramasuhuko did not deny being involved in the pacification
programme. She admitted that she was responsible for pacification in Gisenyi. The second
diary entry contains an arrow drawn from the designation of Nyiramasuhuko’s ministerial post
to the words “Muramba and Butare and keep an eye on Gikongoro.” The Chamber does not
consider that this entry establishes that Nyiramasuhuko was responsible for pacification in
Butare. Indeed, the Chamber notes that this entry corresponds, in Guichaoua’s view, to 1 June
1994, over one month after the launch of the pacification campaign on 27 April 1994 and the
Butare pacification meeting of 30 April 1994.

583. To conclude, having assessed the totality of the evidence in relation to Paragraph 6.14
of the Nyiramasuhuko and Ntahobali Indictment, the Chamber finds that between 9 April 1994
and 14 July 1994, the Interim Government of which Nyiramasuhuko was a member adopted
directives and issued instructions during Cabinet meetings. In addition, the Chamber considers
that the intention behind these directives and instructions was to encourage the population to
hunt down and take action against the “enemy” and its “accomplices”; terms which referred to
Tutsis in general. However, although pacification may have been the mechanism to ensure that
such directives were implemented, and notwithstanding the evidence that Nyiramasuhuko
attended Cabinet meetings at which the pacification programme was drawn up, as well as
Nyiramasuhuko’s own evidence that she was involved in this programme, the Chamber
considers that the Prosecution has not established that Nyiramasuhuko was assigned
responsibility for what was termed “pacification” in Butare, as alleged in Paragraph 6.14 of the
Nyiramasuhuko and Ntahobali Indictment.

3.5 Removal of Préfet Habyalimana and Swearing-in Ceremony of Préfet Nsabimana,
17-19 April 1994

3.5.1 Introduction

584.  Each of the Indictments allege that the Interim Government, of which Nyiramasuhuko
was a member, removed Butare Préfet Jean-Baptiste Habyalimana from office and incited the

133 T 29 September 2005 p. 37 (Nyiramasuhuko).
3% 729 September 2005 p. 57 (Nyiramasuhuko).
11337 22 November 2005 p. 9 (Nyiramasuhuko).
3¢ T 5 July 2004 p. 65 (Des Forges).
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people of Butare préfecture to participate in the genocide.'”” They further allege that on 19
April 1994, Nsabimana was sworn in as the new préfet of Butare préfecture. On that occasion,
President Sindikubwabo made an inflammatory speech, openly and explicitly calling on the
people of Butare to follow the example of the other préfectures by beginning the massacres.''®

585. Through their presence at the ceremony and their failure to dissociate themselves from
the President’s statements, Nyiramasuhuko and Kanyabashi gave a clear signal to the people
that the massacres were ordered and condoned by the Government. Furthermore, Kanyabashi,
in the presence of the new préfet, Nsabimana, gave a speech in support of the President,
assuring him that his instructions would be heeded. Shortly thereafter, the large-scale massacre
of Tutsis began in Butare préfecture.!'

586. The Prosecution contends that the genocide of Tutsis which unfolded in Butare was not
a spontaneous outburst of violence; rather, it was organised and planned, and groups of people
from different walks of life acted in concert to perpetrate it 1140

587. The Prosecution argues that killings were only taking place in a few of the 20
communes in Butare by mid-April 1994 and that the scale of violence was not at the same level
as the rest of the country.'*' An essential step to precipitate the genocide in Butare was
gaining control of the administrative hierarchy. The perpetrators of the genocide judged that
they needed to remove Préfer Habyalimana and replace him with Nsabimana in order to
influence bourgmestres who were not supporting the programme of genocide. Without Préfet
Habyalimana’s removal, the genocidal policy in Butare préfecture would not have been
successful.''*?

588. The Prosecution contends that Nsabimana’s swearing-in ceremony is key to
understanding why and how the genocide commenced in Butare préfecture.''™ At this
ceremony, President Sindikubwabo called on the people of Butare to “cross the line” and start
the genocide in Butare préfecture. This message was part of the Interim Government’s plan to
commit genocide throughout Rwanda, including Butare préfecture. It was fully supported by
the leaders and influential figures in attendance who, with the assistance of the military and
local militia, ensured that the plan was passed on to local authorities and the local population,
to ensure that genocide was indeed carried out in Butare préfecture.'**

37 Para. 6.20 of the Nyiramasuhuko and Ntahobali Indictment (in support of Counts 1-6, 8 and 10 against
Nyiramasuhuko); Para. 6.20 of the Kanyabashi Indictment (not in support of counts); Para. 6.20 of the
Ndayambaje Indictment (not in support of counts); Para. 6.20 of the Nsabimana and Nteziryayo Indictment (not in
support of counts); Prosecution Pre-Trial Brief, para. 6. Given that this allegation only supports criminal counts
against Nyiramasuhuko, the remaining Accused have no case to defend with regard to this allegation and their
submissions, if any, will not be considered.

38 para. 6.21 of each of the Indictments (not in support of counts against Nyiramasuhuko or Kanyabashi); (in
support of Counts 1-3, 5-9 against Nsabimana).

39 para. 6.22 of each of the Indictments (in support of Counts 1-6, 8 and 10 against Nyiramasuhuko); (in support
of all counts); (in support of Counts 1-3, 5-9 against Nsabimana).

1140 prosecution Closing Brief, p. 47, paras. 65-66.

41 prosecution Closing Argument, T. 20 April 2009 p. 18.

'42 prosecution Closing Brief, p. 46, para. 61.

1% prosecution Closing Brief, p. 47, para. 67.

114 prosecution Closing Brief, pp. 47-48, para. 67.
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589. In support of these allegations, the Prosecution relies on the testimonies of Witnesses
RV, TQ, QJ, QA, FAE, FAI, FAM, FAB, QAH, QCB, QBU, QI, Prosecution Expert
Witnesses Alison Des Forges, André Guichaoua and Francis Ntakirutimana, Kanyabashi
Defence Expert Witness Filip Reyntjens, Nyiramasuhuko Defence Witness WMCZ, Maurice
Ntahobali, and the Accused Nyiramasuhuko and Nsabimana.''*’

590. The Nsabimana Defence asserts that massacres of Tutsis started in Butare préfecture as
early as 13 April 1994 and that this fact negates the Prosecution theory that Nsabimana’s
appointment as préfet on 19 April 1994 instigated the commencement of massacres in the
préfecture.'*® The Nsabimana Defence submits that killings were progressing inexorably into
Butare préfecture.''*’ In support of its submissions, the Defence cites Prosecution Witnesses
QCB, TQ, FAI, QAH, Prosecution Expert Witnesses Alison Des Forges and André Guichaoua,
Nyiramasuhuko Defence Expert Witness Shimamungu, Nsabimana Defence Witness
Karemano, Kanyabashi Defence Witnesses D-2-5-1, D-1-4-O, Ndayambaje Defence Witness
Constant Julius Goetschalckx (a.k.a Brother Stan), Nsabimana Defence Witness AGWA,
Nsabimana and Ndayambaje.

591. The Nsabimana Defence further avers that although Nsabimana attended his swearing-
in ceremony on 19 April 1994, he did not understand the President’s speech and believed that
it would have been difficult for the population to understand it.''*® As he did not understand
the speech, he did not implement it.""* The Nsabimana Defence submits that Nsabimana was
left with no other choice but to accept his surprise appointment as préfet because he feared for
himself and his family if he refused.'"™*

592. The Nyiramasuhuko Defence submits that Nyiramasuhuko did not replace Préfet
Habyalimana to perpetrate the genocide. It argues that the various political parties decided
among themselves that Habyalimana should be dismissed as préfet and that Nsabimana should
be appointed. The Nyiramasuhuko Defence states that Habyalimana was congratulated for
doing all that he had been able to do.'"" In support of these submissions, the Nyiramasuhuko
Defence relies on the testimonies of Nyiramasuhuko, Nyiramasuhuko Defence Witness
WMCZ and Kanyabashi Defence Expert Witness Filip Reyntjens.

593. The Nyiramasuhuko Defence further disputes the Prosecution thesis that the visit of the
President and other members of the Interim Government (including Nyiramasuhuko) was a
means of removing obstacles to the beginning of the massacres in Butare and demonstrating
that local authorities opposed to the extermination of the Tutsis would be replaced.'** Further,
the Defence submits that the President’s speech, which was addressed to the local authorities
and not the population, is impossible to understand if it is removed from its war-time
context.''>® Far from being inflammatory, the President’s speech was peaceful in nature.''*

1145 prosecution Closing Brief, pp. 44-51, paras. 57, 68, 73-79.
1146 N'sabimana Closing Brief, paras. 222-240.

147 Nsabimana Closing Brief, paras. 236, 238.

1148 Nsabimana Closing Brief, paras. 166, 187, 205.

1149 Nsabimana Closing Brief, para. 201.

' Nsabimana Closing Brief, para. 152.

'3 Nyiramasuhuko Closing Brief, para. 492.

132 Nyiramasuhuko Closing Brief, para. 352.

133 Nyiramasuhuko Closing Brief, paras. 359-360.
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The Defence relies on Nyiramasuhuko Defence Expert Witness Eugéne Shimamungu and the
Accused Nyiramasuhuko.''*

594. The Kanyabashi Defence submits that Kanyabashi did not support the President, agree
to any slogan to spark off the killings of Tutsis, or address the President in his own speech.''>
The Kanyabashi Defence relies on the testimony of Prosecution Witness RV, Prosecution
Expert Witnesses André Guichaoua and Francis Ntakirutimana, Kanyabashi Defence Expert
Witness Filip Reyntjens, and the Accused Nyiramasuhuko and Nsabimana.'">’

3.5.2 Preliminary Issues

Exclusion of Evidence

595. The Ntahobali Defence requests the exclusion of evidence adduced by Prosecution
Witnesses QJ, RV, QI and Expert Witnesses Guichaoua and Ntakirutimana on the grounds of
insufficient notice of their testimonies. Witness Ntakirutimana specifically, was introduced to
the Prosecution case very late on 30 March 2004.""®

596. The Nyiramasuhuko and Ntahobali Indictment and the Prosecution Pre-Trial Brief
specifically assert that the Interim Government, of which Nyiramasuhuko was a part, removed
Préfet Habyalimana from office.''” In addition, the Chamber previously addressed a motion
by the Nyiramasuhuko Defence, joined by the other Defence teams, challenging certain
allegations in the Will-Say statements of Witnesses RV and QBZ for failure to plead facts in
the Indictments.''®” In its Decision of 16 February 2004, the Chamber held that the challenged
allegations were encompassed by the Amended Indictments, noted that the Prosecution had
disclosed Witness RV’s statement to the Defence more than 18 months before Witness RV
was to testify, and held that the Accused had sufficient time to investigate and prepare its
defence.''*!

597. The Chamber considers that Nyiramasuhuko was duly informed of the nature and cause
of the allegation that Nyiramasuhuko was a part of the Interim Government and that the
Interim Government removed Préfetr Habyalimana from office. Furthermore, the Chamber
considers that the Accused had adequate notice of this charge to prepare a defence because it
was encompassed by the Indictment and the Prosecution Pre-Trial Brief.

598. The Ntahobali Defence submitted a motion to exclude the testimony of or to recall
Witness QJ, inter alia, for further cross-examination.''® The Defence highlighted that the

134 Nyiramasuhuko Closing Brief, para. 362.

135 Nyiramasuhuko Closing Brief, paras. 332-366.

136 K anyabashi Closing Brief, paras. 102, 107.

57 K anyabashi Closing Brief, para. 102.

1138 Nitahobali Closing Brief, para. 80.

159 Para. 6.20 Nyiramasuhuko and Ntahobali Indictment; Prosecution Pre-Trial Brief, para. 6.

10 Nyiramasuhuko et al., Decision on Defence Urgent Motions to Declare Parts of the Evidence of Witnesses
RV and QBZ Inadmissible (TC), 16 February 2004.

"8V Nyiramasuhuko et al., Decision on Defence Urgent Motions to Declare Parts of the Evidence of Witnesses
RV and QBZ Inadmissible (TC), 16 February 2004, paras. 18, 20, 26.

82 prosecutor v. Nyiramasuhuko & Ntahobali, Case No. ICTR-97-21-T, Requéte de Arséne Shalom Ntahobali en
rappel de téemoins, 24 November 2008.
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Prosecution disclosed the unredacted statements of this witness on 30 January 2002; seven and
a half months after the trial began.''® The Chamber denied the Defence requests, noting that
the motion was filed almost at the end of the case, by which point the Defence team had been
in possession of the data and information for a substantial amount of time. There was no valid
reason set forth for the exclusion of this evidence and no adequate legal basis to pre-empt a
recall in this case.''**

599.  Within the context of a Prosecution motion to add Expert Witness Ntakirutimana,''®’

the Chamber granted the request to add the witness.''®

600. The Chamber finds no reason to reconsider the Decisions of 16 February 2004, 30
March 2004 and 19 January 2009. As such, the Accused’s right to a fair trial was not
prejudiced, and the Chamber will consider the evidence of these witnesses as to the removal of
Préfet Habyalimana, the appointment of Nsabimana and the alleged start of the massacres in
Butare préfecture.

Vagueness of the Indictment

601. The Nsabimana Defence contends that neither Paragraph 6.21 nor 6.22 of the
Indictment accuses Nsabimana of criminal behaviour, and that omission could not be cured by
subsequent disclosure.''®” The Chamber notes that Paragraphs 6.21 and 6.22 of the Nsabimana
and Nteziryayo Indictment allege that Nsabimana’s presence during the President’s speech and
the fact that he did not dissociate himself from the inflammatory statements constitute
adherence to the governmental plan to commit genocide; however, the Indictment does not
specify what, if anything, Nsabimana is alleged to have done at the swearing-in ceremony. The
Prosecution does not allege that Nsabimana acted in a particular way or said particular things.
Accordingly, the Nsabimana Defence would not have had notice of the Prosecution’s intention
to lead evidence on particular acts by Nsabimana in support of its case against that Accused.
The Chamber concludes that the Indictment is defective in this respect.

602. The Chamber must consider whether this defect has been cured by subsequent
disclosures. The summary of Witness ST’s expected testimony in the Appendix to the
Prosecution Pre-Trial Brief indicates that the witness saw Nsabimana at a meeting on 19 or 20
April 1994 at the MRND Headquarters.''®® The meeting involved bourgmestres, military
chiefs and political party leaders. The summary states that the killings commenced on the day
after the meeting. This is consistent with Witness ST’s previous statement of 20 November
1997, which the Prosecution disclosed to the Defence on 4 December 2000."'*’ Furthermore,

163 Ntahobali, Decision on Ntahobali’s Motion for Exclusion of Evidence or for Recall of Witnesses (TC), 19
January 2009, para. 3.

1% Ntahobali, Decision on Ntahobali’s Motion for Exclusion of Evidence or for Recall of Witnesses (TC), 19
January 2009, paras. 19, 25, 27.

15 prosecutor v. Ndayambaje et al., Case No. ICTR-98-42-T, Prosecutor’s Motion to Drop and Add Witnesses,
12 January 2004.

1% Ndayambaje et al., Decision on Prosecutor’s Motion to Drop and Add Witnesses (TC), 30 March 2004, para.
37.

"7 Nsabimana Closing Brief, paras. 160-161.

'%% prosecution Pre-Trial Brief — Appendix; Witness ST (85).

1169 50 November 1997, Statement of Witness ST, disclosed 4 December 2000.
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in its opening statement, the Prosecution submitted that some of the Accused were present at
the swearing-in ceremony and stated that it would lead evidence to show that the Accused
publicly identified themselves, through their statements as well as their presence, as being
involved in and supportive of the President and exhibited their intent to comply with his
directives.''” The Prosecution submitted that Kanyabashi and Nsabimana made speeches
which showed that Butare authorities understood Sindikubwabo’s message and expressed their
desire to organise the same activities in Butare.''”’ The Chamber considers that this
information provided Nsabimana with sufficient notice of his alleged criminal behaviour.
Thus, any defect in the Indictment was cured and there was no prejudice in the preparation of
his defence.

Prosecution Exhibits 113 and 114

603. The Nsabimana Defence argues that Prosecution Exhibits 113 (The Truth About the
Massacres in Butare, by Nsabimana) and 114 (Interview with Nsabimana, dated 1 October
1994), said by Des Forges to have been sent to her by Nsabimana, were accepted for the sole
purpose of establishing the basis for Des Forges’ opinions. The Defence asserts that these
documents were to be used only to establish contradictions, if necessary.'' "

604. The Chamber recalls its oral ruling of 8 June 2004, in which it held that Prosecution
Exhibits 113 and 114 were admissible as one of the sources relied upon by Des Forges in
formulating her expert opinion.''”® The Chamber ruled that the weight and probative value of
the expert opinion would be evaluated at the end of the trial. The Chamber did not rule that
Prosecution Exhibit 113 and 114 could only be used to establish contradictions; rather the
exhibits were admitted to help substantiate Des Forges’ opinion. The Chamber’s deliberations
on these matters necessarily implicate the weight and probative value to be attributed to Des
Forges’ opinion, as well as the materials upon which she relied. The Chamber also notes that
Nsabimana did not object to the admissibility or contest the authenticity of these documents. In
fact, during cross-examination, while he did not expressly admit that the writings were in fact
his own, Nsabimana stated that Prosecution Exhibit 114 reflected his own views.""” The
Chamber will evaluate the weight and probative value of these documents in light of the other
evidence, considering in due course the opinion of Expert Witness Des Forges and
Nsabimana’s assertions regarding these documents.

Nyiramasuhuko’s Diary

605. The Ntahobali Defence submits that including into evidence the alleged diary of
Nyiramasuhuko was prejudicial to the rights of both Nyiramasuhuko and Ntahobali.''”> The
Chamber recalls its Oral Decision of 24 June 2004, where it noted that the Nyiramasuhuko
Defence did not object to the characterisation of the diary in question as belonging to
Nyiramasuhuko, despite numerous opportunities to do so.''”® In fact, on numerous occasions

170 prosecution Opening Statement, T. 12 June 2001 p. 74.
"7 Prosecution Opening Statement, T. 12 June 2001 p. 75.
17278 June 2004 pp. 43-46 (Des Forges).

173 T8 June 2004 pp. 47-49, 62 (Des Forges).

174 7. 13 November 2006 p. 14 (Nsabimana).

'3 Ntahobali Closing Brief, para. 80.

176 T, 24 June 2004 pp. 13-14 (Guichaoua).
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Nyiramasuhuko accepted ownership of the diary in her Closing Brief, her oral submissions and
at trial during her testimony.''"”’

606. The Ntahobali Defence, in particular, objected to consideration of Volume Two of
Guichaoua’s Expert Report on the meaning of the diary.''”® In this respect, the Chamber found
that both the diary and Volume Two of Guichaoua’s Report were admissible as evidence.''”
The Chamber noted, however, that the probative value of this evidence would be evaluated at a
later date.'"™ There is no reason put forward for the Chamber to reconsider the 24 June 2004
Oral Decision.

3.5.3 Evidence

Prosecution Witness RV

607. Witness RV, a Hutu former civil servant in Muganza commune, testified that he
attended a meeting at which Habyalimana was dismissed and replaced by Nsabimana, in the
company of Callixte Kalimanzira, Minister of Interior.''®! Préfer Habyalimana was replaced
because he was suspected of being an Inkotanyi accomplice.''®” Prior to the death of President
Habyarimana, the atmosphere in Muganza commune was good. After the President’s death, the
situation changed because the different political parties were affected by the news in different
ways. MRND party members within the community were saddened by the President’s death,
whereas opposition party members were happy. In addition, due to the fact that Muganza
commune was close to the Burundi border, people were frightened that the RPF would attack
at any time from Burundi.''"®?

608. The witness attended Nsabimana’s swearing-in ceremony on 19 April 1994 in the
multi-purpose préfecture hall, which was also the local MRND Headqualrters.1184 The meeting
started before noon and went on into the afternoon.''® Many officials attended the meeting
including President Théodore Sindikubwabo, Prime Minister Jean Kambanda, other ministers
including Eliezer Niyitegeka, Doctor Straton Semukunzi and Pauline Nyiramasuhuko,
Alphonse Nteziryayo and all the bourgmestres, including Joseph Kanyabashi.'"*® Kanyabashi
and Nteziryayo were seated among the population rather than among the officials and did not
make speeches.''®” Ndayambaje did not attend the ceremony.''™®

"7 Nyiramasuhuko Closing Brief, paras. 369, 457-458, 469, 495, 498, 520, 548, 549, 553, 561-563;
Nyiramasuhuko Closing Argument, T. 21 April 2009 pp. 58, 60, 68; Nyiramasuhuko Closing Argument, T. 22
April 2009 p. 52; T. 21 September 2005 p. 34; T. 12 October 2006 pp. 34-37, 55; T. 25 October 2005 p. 58
(Nyiramasuhuko).

78 Ntahobali Closing Brief, fn. 1186.

79T, 24 June 2004 pp. 12-17 (Guichaoua).

1807 24 June 2004 p. 14 (Guichaoua).

181 T 17 February 2004 p. 54 (ICS) (Witness RV).

1827 16 February 2004 p. 32 (ICS) (Witness RV).

183 7 17 February 2004 p. 53 (ICS) (Witness RV).

118 716 February 2004 p. 33 (ICS); T. 19 February 2004 p. 25 (ICS) (Witness RV).

85T 19 February 2004 p. 25 (ICS) (Witness RV).

'8 T 16 February 2004 pp. 33-34 (ICS) (Witness RV).

87T 19 February 2004 pp. 25-26, 58-59 (ICS) (Witness RV).

88 T 17 February 2004 p. 60 (ICS) (Witness RV).
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609. Witness RV stated that Prime Minister Kambanda spoke first, followed by President
Sindikubwabo. He stated that the two speeches were complementary.''™ President
Sindikubwabo said that those in Butare who were not concerned with what was going on
should be sacked from their jobs in the administration and local government. President
Sindikubwabo encouraged everyone present at the meeting “to work.” “Work™ meant struggle
against the enemy whom the Prime Minister defined as the Inkotanyi and their accomplices.'”°
The witness explained that Inkotanyi accomplices were Tutsis or Hutus who supported the
RPF.'"! The witness did not object to what he heard because there were many Presidential

Guards there and to say something would have been suicidal.''*?

610. Nsabimana took the floor and thanked the people who showed that they had confidence
in him. Nsabimana closed his speech by calling on the bourgmestres and heads of department
to attend a meeting which was held the following day, 20 April 1994.''*3

611. The witness stated that massacres began in Muganza commune, on 20 April 1994.'1%4

Prior to that date, no one was killed within that commune.'”® During the massacres, the
commune administration lost control of the roadblocks and they were used for killing and
looting.''*®

612. Witness RV identified Ndayambaje, Nteziryayo and Kanyabashi in court.'"”” He stated
that he knew where Nteziryayo was born, where he lived and he had attended his wedding; he
had known him since 1988.""”® He knew Nyiramasuhuko before 1994 when she attended
MRND meetings. However, he was not sure he could identify Nyiramasuhuko in court because
he had not seen her in a long time. He identified the Accused Ntahobali in his attempt to
identify Nsabimana.''*’

Prosecution Witness TQ

613. Witness TQ, a Hutu, was acquitted of charges of genocide on 20 January 2003."** He
testified that around 16 April 1994, he encountered persons fleeing from Runyinya, Huye and
Gishamvu communes. They told him there were Tutsis being killed and Tutsi homes torched in
those communes."*"!

89 T 19 February 2004 p. 26 (ICS) (Witness RV). The Chamber notes that while the English transcript describes
the speeches as complimentary, the French transcript states “les deux discours se complétaient”: T. 19 February
2004 p 29 (HC) (Witness RV) (French).
T. 16 February 2004 pp. 34-35 (ICS) (Witness RV).
91T 16 February 2004 pp. 35, 37 (ICS); T. 19 February 2004 p. 60 (ICS) (Witness RV).
1927 19 February 2004 pp. 26, 59 (ICS) (Witness RV).
193716 February 2004 p. 38 (ICS) (Witness RV).
194716 February 2004 pp. 39-40 (ICS); T. 17 February 2004 p. 64 (Witness RV).
195717 February 2004 pp. 56-57 (ICS) (Witness RV).
19 T 17 February 2004 p. 56 (ICS) (Witness RV).
97717 February 2004 pp. 8-10 (ICS) (Witness RV).
198 T 17 February 2004 p. 9 (ICS); T. 18 February 2004 p. 67 (ICS) (Witness RV).
99T 17 February 2004 p. 11 (ICS) (Witness RV).
12007 7 September 2004 p. 22 (ICS) (Witness TQ).
120178 September 2004 pp. 33-34 (ICS) (Witness TQ).
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614. On 19 April 1994, President Sindikubwabo held a meeting in Butare. Although
Witness TQ did not attend the meeting personally, he was told that the President was angry
with the people of Butare because they were not working. The witness also said that at that
time, “work” meant to kill. It was coded language which incited people to kill.'**

615. After the speech, the witness heard gunshots at the National University of Rwanda,
which lasted through the night of 19 and 20 April 1994. A woman who had been at the
university and who had taken refuge at the school where the witness was, told him that all the
Tutsis who were studying at the university were killed that night and she was raped.'***

Prosecution Witness QJ

616. Witness QJ, a Tutsi waiter, told the Chamber that the killing of Tutsis in Butare town
began after a party meeting held at the Palais du MRND, in Butare, attended by the President
between 17 and 21 April 1994."*** Although the witness did not attend the meeting or hear
what was said at the meeting, he testified to having seen a number of important figures such as
Kanyabashi, Nsabimana and Nteziryayo going to the meeting.'**” The witness testified about a
conversation he witnessed between a soldier named Habineza and the newly installed préfet of
Butare, Nsabimana. Habineza greeted Nsabimana and claimed to have killed Préfet
Habyalimana.'**® Nsabimana provided Habineza with a 1,000 Rwandan franc note to thank
him for what he had done."*"’

617. The witness also stated that prior to the arrival of President Sindikubwabo in Butare
préfecture there were not that many roadblocks. After the President’s visit on 19 April 1994,
roadblocks were erected and the killing of Tutsis began.'**

618. Witness QJ knew Nteziryayo as Nteziryayo was a resident guest at the Hotel Faucon
around 10 April 1994, and later at the Hotel Ibis.'*” Witness QJ saw Nteziryayo on several
occasions at the Hotel Ibis between April and the end of June 1994.'*'° He knew Nsabimana as
Nsabimana lived in Butare town in 1994'*'" and frequented the Hotel Faucon between January
and March 1994.'*'> Witness QJ testified that he knew Kanyabashi as the bourgmestre of
Ngoma commune, where the witness was living in 1994.'*'* Kanyabashi was “a fairly elderly
man with some gray hair, not too tall, nor too short.” '*'* The witness identified Nteziryayo,
Nsabimana and Kanyabashi in court.'?"”

12027 6 September 2004 p. 36 (ICS) (Witness TQ).

120376 September 2004 p. 36 (ICS) (Witness TQ).

1204 T8 November 2001 pp. 108-109 (ICS); T. 13 November 2001 p. 118 (Witness QJ).
120578 November 2001 pp. 108-109 (ICS) (Witness QJ).

1206 78 November 2001 pp. 106-107; T. 13 November 2001 pp. 52-53 (Witness QJ).
12077, 8 November 2001 pp. 106-107; T. 13 November 2001 pp. 44, 53 (Witness QJ).
1208 7 13 November 2001 p. 117 (Witness QJ).

1209714 November 2001 p. 66 (Witness QI).

1210714 November 2001 pp. 66-67 (Witness QJ).

121178 November 2001 p. 109 (ICS) (Witness QJ).

121278 November 2001 pp. 98-100 (ICS) (Witness QJ).

1213712 November 2001 p. 24 (Witness QI).

1214712 November 2001 p. 25 (Witness QI).

1215 T 12 November 2001 pp. 35-38 (Witness QJ).
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Prosecution Witness QA

619. Witness QA, a Hutu, testified that one week after becoming President of Rwanda,
Sindikubwabo visited the Butare region and made a speech that the witness heard on the
radio.””'® It was a live speech made during a meeting organised and convened for
bourgmestres in the multi-purpose room of the préfecture office that was simultaneously
broadcast at about 4.00 p.m., and lasted 10 minutes.'?'” In his speech, President Sindikubwabo
said:

I have come to visit Butare region, my native region, and I am here to give you some

work to do. You must work because we are being chased by the enemy. You must

work without any pity. | know that the people of Butare, you people, are careless; you

behave as though you are sometimes not concerned. If you cannot do the work
. . . . 1218

pitilessly, mercilessly, leave it to us and we will do the work.

620. Witness QA testified that “to work™ in the President’s speech meant to kill. People
understood that they had to get up in the morning and arm themselves with weapons, machetes
or guns to kill Tutsis or opponents of the regime in place.'*"

621. Witness QA testified that Sindikubwabo’s speech was answered, on behalf of all the
bourgmestres of Butare, by a speech by Kanyabashi, lasting about four or five minutes.'**’
Kanyabashi thanked the President for having come to visit Butare and promised that the
bourgmestres would implement his instructions.'**!

622. These two speeches were the only ones transmitted on the radio. The witness could not
say whether the transmission of the speeches was in their entirety or only portions of them.'**
There were no Interahamwe looking for and killing Tutsis in the préfecture before these
speeches.'** Killings began in his secteur on 21 or 22 April 1994.'%**

623. The witness identified Kanyabashi in court.”” He knew Kanyabashi before the
events.'”*® He stated that Kanyabashi was the authority to whom the population listened
most,'**” and that before the events of 1994, Kanyabashi liked Tutsis.'**®

624. When Witness QA was recalled to testify in 2008, he testified that he did not hear
Kanyabashi’s speech on the radio, but he heard from other people what Kanyabashi had
said.'"”® Witness QA testified that his 2004 testimony on Kanyabashi’s statement about

1216 718 March 2004 pp. 78-79 (Witness QA).

2177, 22 March 2004 pp. 21-23; T. 22 March 2004 p. 69 (ICS) (Witness QA).
1218 718 March 2004 p. 79 (Witness QA).

12197 23 March 2004 p. 34 (Witness QA).

1220718 March 2004 p. 79; T. 22 March 2004 p. 23 (Witness QA).
1221718 March 2004 p. 79 (Witness QA).

12227 22 March 2004 p. 23 (Witness QA).

1223 723 March 2004 p. 4 (Witness QA).

1224 723 March 2004 p. 34 (Witness QA).

1225722 March 2004 p. 10 (Witness QA).

1226 718 March 2004 p. 79 (Witness QA).

1227723 March 2004 p. 4 (Witness QA).

1228 7 23 March 2004 p. 35 (Witness QA).

1229729 October 2008 pp. 15-16 (ICS) (Witness QA).
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implementing the President’s instructions “was a lie”.'*° The witness also admitted that “in

everything that I said [in 2004] there were only a few things that are truthful. For the most part,

my testimony was lies”.'>!

Prosecution Witness FAE

625. Witness FAE, a Tutsi employee at the Butare Medical University, testified that prior to
21 April 1994, there were no problems between Hutus and Tutsis living in rural areas, but that
on 21 April 1994, she saw Hutu civilians and soldiers attacking her Tutsi neighbours’ houses
in Cyarwa-Sumo secteur, Ngoma commune. Simeon Remera, of the CDR, led the attackers.'**?
Remera had a list of names and indicated which houses were to be attacked.'*> When the
attackers arrived at a Tutsi residence, they entered the property and killed the people they
found.'?* She stated that persons seeking refuge only started arriving in her area in great
numbers in July 1994.'*%

Prosecution Witness FAI

626. Witness FAI, a Hutu former civil servant in Ntyazo commune, estimated that killings
began in Muyira commune around the middle of April 1994. He also stated that he had visited
Nyabisindu commune and that killings started there about two weeks after the death of the
President.'**®

Prosecution Witness FAM

627. Witness FAM, a Hutu who was a detained witness in Rwanda at the time of his
testimony,'>’ testified that problems did not begin in his secteur until after 20 April 1994
when Kanyabashi came to the secteur office to tell the conseiller that the killing had already
finished elsewhere and to ask him when he was going to start.'***

Prosecution Witness FAB

628. Witness FAB, a Hutu farmer living in Muyaga commune, testified that after the
President’s plane crash, commune authorities directed the population to construct roadblocks to
address the security problem in the commune. He manned a roadblock in Muyaga commune
together with Tutsis until about 20 April 1994.'">*° Around that time, those at the roadblock
heard a broadcast on Radio Muhabura stating that Tutsis, in addition to Hutus opposed to the
MRND, were being killed. As a result, those Tutsis who were manning the roadblock with the

12307 29 October 2008 p. 16 (ICS) (Witness QA).

1331730 October 2008 p. 49 (ICS) (Witness QA).

1232718 March 2004 pp. 25, 27, 64 (Witness FAE).

1233 718 March 2004 pp. 25, 64 (Witness FAE).

1234 717 March 2004 p. 70; T. 18 March 2004 p. 25 (Witness FAE).
1235718 March 2004 p. 7 (Witness FAE).

1236 T4 November 2002 pp. 14-15 (ICS); T. 4 November 2002 p. 27 (HC) (Witness FAI) (French) (for spelling
of “Nyabisindu”).

1277 11 March 2002 p. 15 (Witness FAM).

128 T 6 March 2002 pp. 59-61 (Witness FAM).

29T 5 April 2004 p. 19 (Witness FAB).
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witness became frightened, and he assisted them in fleeing to Burundi.'**” He estimated that

massacres began in Muyaga commune on 27 April 1994, although some killings occurred
immediately after the plane crash. He said that, like the general population, he refused the calls
to massacre Tutsis at first, but in the end he participated when asked.'*"!

Prosecution Witness QAH

629. Witness QAH, a Hutu, testified that killings started in Gikongoro préfecture and later
continued to Butare préfecture. Within Butare, the killings starting in Runyinya and Nyakizu
communes and then extended into Gishamvu commune. The witness could not indicate the
precise dates that the killings started in each commune.'**

630. Witness QAH stated that some days after the President’s plane crash, he noticed houses
being burnt down in Gishamvu commune, as near to Ngoma commune as Mubumbano secteur.
People were taking refuge in Ngoma commune.'** The conseiller de secteur decided that the
people of the secteur should go to the border to prevent the assailants from entering from
Gishamvu commune."*** The assailants pursued them into Ngoma commune and, because the
Ngoma police had fled, the people of Ngoma were unable to stop them.'**’

631. Witness QAH stated several times that he could not identify the dates when killings
began.1246 He stated that the burning of homes in Gishamvu commune started after 10 April
1994, more than four days after the death of the President. The witness confirmed his prior
statement, that people were attacked by Hutus in his cellule about four days after the plane
crash.'**” According to what he was told by Gishamvu refugees, it was obvious that no Tutsi
was still alive in Gishamvu. The remaining Tutsis were being chased into the witness’ cellule.
There were no Tutsis remaining in Gishamvu by 10 April 1994."** He also stated that from 6
to 10 or 15 April 1994, there was a lot of killing in Gishamvu commune. Witness QAH stated
that it was after the announcement of Préfetr Habyalimana’s assassination sometime in April
1994, that there were killings, houses were burnt down, and people started fleeing from Ngoma
commune. He testified that before Habyalimana was assassinated, there was not a significant
number of killings.'**

12407 5 April 2004 p. 20 (Witness FAB).

12417 5 April 2004 p. 41 (Witness FAB).

124278 April 2004 p. 12 (Witness QAH). The Chamber notes the English version states that Gikongoro is a
commune, misspells Nyakizu commune, and does not mention Runyinya: T, 8 April 2004 pp. 14-15 (Witness
QAH) (French).

124378 April 2004 p. 9 (Witness QAH).

124478 April 2004 p. 9 (Witness QAH). The Chamber notes the French transcript says “pour empécher ceux”,
while the English transcript says “to present those™: T. 8 April 2004 p. 11 (Witness QAH) (French).

124578 April 2004 p. 9 (Witness QAH).

124678 April 2004 pp. 9, 12 (Witness QAH).

124778 April 2004 p. 9 (Witness QAH); Defence Exhibit 209 (Nsabimana) (11 April 2001, Statement of Witness
QAH).

1248 T 8 April 2004 pp. 10-11 (Witness QAH).

124978 April 2004 p. 11 (Witness QAH).
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Prosecution Witness QCB

632. Witness QCB, a Hutu driver in 1994 and detainee at the time of testimony,125 0 testified

that after the plane crash on 6 April 1994, massacres began in préfectures surrounding Butare.
When the massacres began in Butare préfecture, they started in Nyakizu, Runyinya and
Gishamvu communes in addition to others to the north of Ngoma commune.'*' At that time,
people came to the Ngoma commune in search of refuge.'”>* The witness approximated that
killings started in Nyakizu commune on 20 April 1994.'>*

Prosecution Witness QBU

633. Witness QBU, a Hutu farmer in 1994 and a detained witness at the time of his
testimony, stated that following the death of President Habyarimana, meetings were held in his
secteur to prepare for the killings.1254 The witness testified that in Rususa cellule, killings of
Tutsis began around 20 April 1994.'>° The witness took part in the massacres in April on the
instructions of his leaders. He stated that the authorities incited members of the population to
participate in the killings.'*® He testified that Tutsis living in the area of Kibuye fled from
their homes towards Burundi in April 1994.'%7

Prosecution Witness QI

634.  Witness QI, a Tutsi cook,'*® testified that the killings began in his secteur on 21 and
22 April 1994."™° However, he also stated that prior to 18 April 1994 there were some
disturbances in Huye commune, but Ngoma commune was still calm.'**

Prosecution Expert Witness Alison Des Forges

635.  Alison Des Forges, an expert in Rwandan history and human rights,'**" testified that

three concomitant events triggered the start of mass killings in Butare préfecture: the removal
of Habyalimana; the public way in which this was done which incorporated serious and
powerful incitement to violence by the leading authorities of the national Government; and the
transfer of Gendarmerie Commander Habyarabatuma to Kigali.1262 She opined that although
some killings were occurring within Butare despite Préfet Habyalimana’s efforts, the Interim
Government needed to gain control over the administrative hierarchy in order to implement the

1230720 March 2002 pp. 34, 36-37 (Witness QCB); Prosecution Exhibit 52 (Personal Particulars).
13126 March 2002 p. 63 (Witness QCB).

12327 20 March 2002 p. 98; T. 26 March 2002 p. 63 (Witness QCB).
1253 726 March 2002 p. 64 (Witness QCB).

1234713 April 2004 p. 39 (ICS) (Witness QBU).

1255713 April 2004 pp. 38, 41-42 (ICS) (Witness QBU).

1236 713 April 2004 pp. 39, 42 (ICS) (Witness QBU).

1257713 April 2004 p. 7; T. 13 April 2004 p. 42 (ICS) (Witness QBU).
1238 723 March 2004 p. 42 (ICS) (Witness QI).

12397 23 March 2004 p. 34 (Witness QI).

1260723 March 2004 p. 43 (ICS); T. 24 March 2004 p. 37 (Witness QI).
12617 7 June 2004 p. 59 (Des Forges).

1262 T8 June 2004 p. 34 (Des Forges).
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genocidal plan. The Interim Government needed to remove Préfet Habyalimana in order to
influence the bourgmestres to accept a role in the plan to exterminate Tutsis.'®*

The Removal of Préfet Habyalimana

636. Des Forges stated that Préfer Habyalimana had an important role in preventing the
spread of violence into Butare préfecture prior to his removal on 17 April 1994 and that his
removal played an important part in carrying forward the killings in Butare.'”** Préfet
Habyalimana directed his subordinates to hold public meetings to dispel rumours and
prohibited the erection of unauthorised roadblocks.'?®> He imposed a curfew in communes
where violence broke out.'”*® The local bourgmestres and other administrative authorities
largely followed Préfet Habyalimana’s lead and attempted to prevent the spread of violence in
the préfecture.”*®’ Killings were very limited prior to 20 April 1994 and local authorities
arrested people who attacked Tutsis.'**®

637. Préfet Habyalimana refused to cooperate with the Interim Government, ignoring a
summons to a meeting of all préfets held in Kigali on 11 April 1994. In addition, he directed
the local head of the immigration service to give travel documents to a group attempting to flee
with religious sisters, in contravention to an Interim Government Directive to prevent
Rwandans from leaving the country.'**

638. On 17 April 1994, as Préfet Habyalimana was returning from Nyakizu commune where
he was attempting to quell violence at the border, he was removed from office via a radio
communiqué.'*’® This was a humiliating way to be removed from office, and was exacerbated
by the fact that he was not permitted to speak at the public swearing-in ceremony of the new
préfet, Nsabimana.'””' Habyalimana then went into hiding and was reported to be actively
pursued by Nyiramasuhuko and her collaborators.'*"*

639. Des Forges testified that after his removal, around the second week of May 1994,
Préfet Habyalimana was captured and imprisoned in a cell at the préfecture office.'*” He was
later moved to the new Interim Government headquarters at Gitarama, released from jail, and
killed by an unidentified individual.'"”’* This occurred because Préfer Habyalimana was

126378 July 2004 pp. 73-74 (Des Forges).

1264 75 July 2004 p. 38; T. 8 June 2004 pp. 28, 34; T. 8 July 2004 p. 77 (Des Forges); Prosecution Exhibit 110A
(Des Forges Expert Report) p. 13.

126578 June 2004 p. 34 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert Report) p. 14.

1266 prosecution Exhibit 110A (Des Forges Expert Report) p. 15.

126778 June 2004 p. 34 (Des Forges).

1268 78 June 2004 pp. 28, 34 (Des Forges).

1269 prosecution Exhibit 110A (Des Forges Expert Report) p. 15.

12707 8 June 2004 pp. 34, 73; T. 9 July 2004 p. 10 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert
Report) pp. 17-18.

1271 prosecution Exhibit 110A (Des Forges Expert Report) p. 19.

12727 15 June 2004 pp. 65, 77 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert Report) p. 23.

1273 T 15 June 2004 pp. 67-68 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert Report) p. 55.

1274 T 15 June 2004 pp. 77-78 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert Report) p. 55.
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symbolically too important for anyone to take responsibility for signing his death order.'*”

Several weeks later, soldiers from the ESO killed his wife and children.'?®
Nsabimana’s Swearing-in Ceremony

640. Des Forges testified that the 19 April 1994 meeting at which Nsabimana was installed
as prefet was attended by people from a variety of levels of the administrative hierarchy and
members of the Interim Government, including the President, the Prime Minister and the
Minister of Family Affairs. The military leaders in Butare préfecture were also in
attendance.'””” Three other high ranking officials from Butare were present: Mr. Mugenzi, the
Minister of Trade, Mr. Niyitegeka, the Minister of Information and Madam Ntamabyaliro, the
Minister of Justice.'*”® The presence of these national figures underscored the importance of
the occasion and placed it firmly within the context of the programme to extend the
genocide.'”” Des Forges opined that she did not believe that the public would have been
invited, but that it was not a closed meeting in the sense of excluding non-governmental
people. Elg)wever, she did not recall having met such a person who had attended the
meeting.

641. Kambanda, Sindikubwabo and Kanyabashi spoke at the ceremony. Other speakers
included Ministers Mugenzi and Niyitegeka, well-known for their anti-Tutsi views. The
remarks of these ministers were less important than those of President Sindikubwabo, not only
because they were lower in status than the President, but also because they were not native to
the region.'”®!

642. Des Forges explained that because the President’s speech was so inflammatory and had
such enormous impact, it was important to establish whether Kanyabashi had heard the words
in the speech before delivering his own.'?** She stated that she had received information on the
itinerary of President Sindikubwabo, suggesting that the President was in Gikongoro on the
morning of 19 April 1994, making it likely that he arrived after the meeting in Butare had
begun.'”® Therefore, she was not convinced that Kanyabashi had heard Sindikubwabo’s
speech before he spoke at the beginning of the meeting. She did not exclude the possibility that
Kanyabashi spoke after Kambanda but before the President and in the presence of both the
President and Kambanda.'*** However, she explained that this would be unusual in view of the
ordinary order of precedence followed at such events. In her opinion, the lowest ranked person
would either speak first or last, but not in between two higher ranked officials unless, for
instance, the President had arrived when Kanyabashi was already on his feet or unless there

1275715 June 2004 pp. 77-78 (Des Forges).

1276 prosecution Exhibit 110A (Des Forges Expert Report) p. 55.
27779 July 2004 p. 16 (Des Forges).

1278 7.9 July 2004 p. 18 (Des Forges).

1279 prosecution Exhibit 110A (Des Forges Expert Report) p. 19.
128079 July 2004 p. 18 (Des Forges).

128 prosecution Exhibit 110A (Des Forges Expert Report) p. 22.
12827 9 July 2004 p. 19 (Des Forges).

128 T 9 July 2004 pp. 19-21 (Des Forges).

1284 T 9 July 2004 p. 20 (Des Forges).
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were other circumstances that would have made it awkward for the President to take the floor
first, 2%

643. Des Forges also reported that when the formal addresses were finished, Jonathas
Ruremesha, bourgmestre of Huye, asked what he should say to the people of his commune
who wanted “to begin conflicts.” The highest authorities stood back and allowed Minister
Mugenzi to respond on behalf of the Government. Mugenzi said that “if the population gets
angry, it should be allowed to do what it wants.” Ruremesha reportedly decided at that point
that he would make no further attempts to halt the violence.'**®

644. Des Forges testified that the parts of the President’s speech which referred to the
people of Butare as being unconcerned with what was going on and which were quoted in her
Report, were broadcast via radio; many witnesses spoke of them.'”®’ She said that the
President’s speech was very threatening. In her view, the President’s statement that, “[tJoday
we have only come part of the way, and we will now wait to see the reaction to see how much
further to go”, could not be understood as anything except a threat. Another excerpt read,
“[y]ou must take great care in understanding the words that we say today ... this is not a time
for joking, and we really mean what we say.” The President issued a further threat when he
warned members of the administrative hierarchy that they would not be able to simply abstain
from actions by not coming to the office or by closing their office doors and pretending not to
be there. Des Forges explained that the President was requiring the administrative hierarchy to
be actively involved or else face the consequences.'***

645. Des Forges testified that the visit of the President and Cabinet Ministers on 19 April
1994 would have been something of an event, but would not have been known beyond the
immediate area of Ngoma commune where the meeting was held. However, as the visit
became more widely known, by the morning of 20 April 1994 it had taken on a meaning for
people on the hills of Butare.'**’

646. Des Forges stressed the importance of Nsabimana’s post as préfet, which gave him
access to the gendarmerie and authority over the bourgmestres and local conseillers. When
Nsabimana chose to be sworn in as préfet, he knew what the Government’s plan was and
agreed to serve a Government that intended to kill the Tutsis in Butare.'**’

647. Nsabimana’s description of what the President said in his speech of 19 April 1994, as
contained in The Truth About the Massacres in Butare, was read out to Des Forges, in
particular Nsabimana’s analysis of the President’s use of the words Nyirandabizi, Ntibindeba
and Baranjenijesi.'®' Des Forges testified that she received this document from Nsabimana
after two telephone conversations with him on 25 March 1996 and 3 April 1996.'** She stated

12857 9 July 2004 pp. 20-21 (Des Forges).

1286 prosecution Exhibit 110A (Des Forges Expert Report) p. 22.

128779 July 2004 p. 23 (Des Forges).

1288 79 July 2004 p. 24 (Des Forges).

128979 July 2004 p. 15 (Des Forges).

1290 T 6 July 2004 pp. 14-15 (Des Forges).

1290 T8 June 2004 pp. 49-50 (Des Forges); Prosecution Exhibit 113A (The Truth About the Massacres in Butare,
by Nsabimana) p. K0016626.

122 T8 June 2004 pp. 35-36 (Des Forges).
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that Nsabimana’s description of the President’s speech was consistent with reports from other
witnesses and also with a transcription of the speech from the President’s national radio
broadcast that she had previously read.'*”

648. Des Forges explained that in the context of the killing campaign, slaughter was known

. 1294
as “work” and machetes and firearms were described as “tools”.

The Start of Killings in Butare Préfecture

649. In her Report, Des Forges asserted that violence started in Butare along the Western
border in the communes of Maraba, Runyinya and Nyakizu and subsequently spread to the
adjacent communes of Huye, Gishamvu, Kigembe, Muganza and Nyaruhengeri.'*> The Report
posited that the communes of Ngoma, Mbazi, Ruhashya, Mugusa, Shyanda and Ndora were
largely untouched by killings and violence on or before 18 April 1994.'*%

650. Nonetheless, Des Forges testified that Runyinya commune suffered relatively early
attacks due to raids from across the border with Gikongoro préfecture.'®’ Furthermore, she
stated that assailants attacked 20,000 displaced persons at Cyahinda church in Nyakizu
commune, from 15 to 19 April 1994."**® Two local policemen joined in the first days of the
Cyahinda attack, but those seeking refuge were able to disarm and kill them.'* The assailants
were nonetheless successful in killing those seeking refuge in subsequent days. This killing
brought 1lgloroge-scale slaughter to Butare which had already been experienced elsewhere in
Rwanda.

651. Des Forges testified that the Gikongoro and Butare préfets met on 16 April 1994 to
discuss the security situation. They issued a communiqué that same day acknowledging that
ethnic violence in Gikongoro préfecture had spread to Nyakizu, Runyinya, Maraba and
Nyabisindu communes in Butare préfecture. The communiqué also stated that the disturbances
led to deplorable acts such as killings, the destruction of houses, looting and armed robbery.'*"!

652. Des Forges’ Report stated that on 18 April 1994, soldiers, police and civilian assailants
launched attacks on Simbi church in Maraba commune, on Kansi church in Nyaruhengeri
commune and at the commune office of Kigembe. At Kansi church, she stated 10,000 to 10,500
persons were killed."**

1293 T8 June 2004 pp. 49-50 (Des Forges); Prosecution Exhibit 151B (Speeches by Sindikubwabo and others
delivered on 19 April 1994).

1294 prosecution Exhibit 110A (Des Forges Expert Report) p. 8.

1295 prosecution Exhibit 110A (Des Forges Expert Report) p. 18; see also Prosecution Exhibit 1 (Map of Butare).
129 prosecution Exhibit 110A (Des Forges Expert Report) p. 18.

277 5 July 2004 p. 39 (Des Forges).

1298 T 9 July 2004 pp. 7-9 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert Report) p. 16.

129979 July 2004 pp. 8-9 (Des Forges).

139 prosecution Exhibit 110A (Des Forges Expert Report) p. 16.

3O1T 8 July 2004 pp. 74-75 (Des Forges); Defence Exhibit 240C (Communiqué sanctioning the Security Meeting
of the Authorities of Butare and Gikongoro, 16 April 1994); see also Exhibit 240A (English version misidentifies
Habyalimana as préfet of Gikongoro).

1392 prosecution Exhibit 110A (Des Forges Expert Report) p. 18.
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Prosecution Expert Witness André Guichaoua

653. André Guichaoua, an expert in political sciences, testified that until 19 April 1994,
there was strong resistance to the genocide in Butare préfecture due in part to the efforts of
Préfet Habyalimana, Gendarmerie Commander Habyarabatuma and Colonel Gatsinzi of the
Rwandan Army."**” He stated that there was not a spontaneous launching of massacres in
Butare and that for the genocide to happen it was necessary to remove Préfet Habyalimana,
Habyarabatuma and Colonel Gatsinzi from office. On 18 or 19 April 1994, these personalities,
in the eyes of the inhabitants of Butare, were like a “shield”. They were considered to be
protectors and the population trusted them. The resistance of the bourgmestres was based on
the protection they enjoyed from these three men."*** With the removal of Préfet Habyalimana
and Habyarabatuma around 19 April 1994, the two key figures of the préfecture, the
administrative, political and military chain of command collapsed.”® It was necessary to
eliminate Préfet Habyalimana because he was accepted by the local population and used to
resist the massacres and genocide of Tutsis.'*%

The Removal of Préfet Habyalimana

654. Guichaoua testified that from Préfet Habyalimana’s appointment in 1992, his running
of Butare préfecture was considered exemplary.”””” He contained partisan excesses and
confrontations and safeguarded the security of persons and property in Butare.'*%*

655. Guichaoua testified that Préfer Habyalimana was part of a strong opposition to the
generalisation of violence in Butare.'** Préfer Habyalimana was able to maintain a measure of
independent control by using the préfecture Security Council to isolate people holding
dissident opinions and to neutralise his opponents.*'® Préfer Habyalimana maintained that
conditions of law, order and security depended on the security committees of each commune.
These committees followed the préfecture Security Council’s directives, which ordered that no
arrests be made without search warrants.'*"!

656. The Interim Government decided to implement a policy of genocide at a meeting of the
country’s préfets on 11 April 1994.°'% At that meeting, Callixte Kalimanzira undertook to
draft a report regarding Préfet Habyalimana, which he later provided to the Cabinet on 17
April 1994."" Guichaoua testified that the decision to remove Préfet Habyalimana was made,

1303728 June 2004 p. 77; T. 29 June 2004 pp. 59-60; T. 8 October 2004 pp. 53-54 (Guichaoua).

B304 T 29 June 2004 pp. 59-60; T. 6 October 1994 p. 29 (Guichaoua); Prosecution Exhibit 136B (Guichaoua
Expert Report, Vol. 1) p. 152.

130576 October 2004 p. 29 (Guichaoua); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 152.
1306 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 123.

13077, 28 June 2004 pp. 6-7 (Guichaoua); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 119.
B8 T 13 October 2004 p. 75 (Guichaoua); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 120.
1309728 June 2004 p. 77 (Guichaoua).

1319 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 122.

BT 13 October 2004 p. 11 (Guichaoua).

B2 T 6 October 2004 pp. 20-21; T. 14 October 2004 p. 30 (Guichaoua).

BT 7 October 2004 pp. 19, 21 (Guichaoua).
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and Nsabimana had already given his acceptance to become the new Butare préfet by 16 April
19941314

657. Guichaoua confirmed that there was a communiqué issued at the end of the 16 April
1994 Security Council meeting between the authorities of the Gikongoro and Butare
préfectures.*”> There were three resolutions stemming from the meeting identified by
President Sindikubwabo, and contained in the communiqué.®'® The third stated: “The
population is requested to report to the authorities all persons suspected to be in possession of
weapons of war without authorisation. These persons should be aware that failure to report
such cases will be held against them and the consequences arising there from can be
serious”."*!” Guichaoua stated that the bourgmestre of Nyakizu was one of the persons targeted
for keeping arms and transferring grenades to refugees from Burundi.*'® The witness testified
that on the day the communiqué was drafted, Kalimanzira was preparing a file in relation to
Préfet Habyalimana. The minister in charge of the préfecture submitted the file the next day,
calling for the resignation of the préfet. Guichaoua referred to this as “a slap in the face” to
Habyalimana."”"” Guichaoua testified that the Kalimanzira report was tabled to the Cabinet on
17 April 1994 and that Nyiramasuhuko read the report. The report alleged that Préfet
Habyalimana was colluding with the /nkotanyi and that he attempted to attack the bourgmestre
of Nyakizu commune."**

658. Guichaoua’s Report states that Préfer Habyalimana’s removal from office was
announced on 17 April 1994."%2' On 18 or 19 April 1994, Préfet Habyalimana was formally
removed from office and publicly humiliated during a visit of the Interim President.'**?

659. As to responsibility for the decision, in his Report, Guichaoua said that
Nyiramasuhuko’s diary provides insight into the power system in place. Nyiramasuhuko took
notes concerning 17 April 1994, which appear in her diary entry for 2 February 1994. In the
diary, it is written that the Interim Government debated and decided on important matters,
including those involving the army. The Interim Government was the operations and
coordinating organ of the State during the war."**

660. Guichaoua stated that within the Interim Government, Nyiramasuhuko had
responsibility for Butare préfecture.”*** He admitted that nowhere in her diary is she explicitly
assigned to Butare,'** but that the diary, taken as a whole, shows that Butare was her main

BT 11 October 2004 pp. 19-26 (Guichaoua).

15 T 7 October 2004 p. 16 (Guichaoua); Defence Exhibit 240C (Kanyabashi) (Communiqué Sanctioning the
Security Meeting of the Authorities of Butare and Gikongoro, 16 April 1994).

16T 7 October 2004 p. 18 (Guichaoua); Defence Exhibit 240C (Kanyabashi) (Communiqué Sanctioning the
Security Meeting of the Authorities of Butare and Gikongoro, 16 April 1994).

BI7T .7 October 2004 p. 18 (Guichaoua).

1877 October 2004 p. 19 (Guichaoua). The Chamber notes the English transcript omits that the refugees were
from Burundi; see T. 7 October 2004 p. 22 (Guichaoua) (French).

19T 7 October 2004 p. 19 (Guichaoua).

13207 7 October 2004 pp. 19, 21 (Guichaoua).

1321 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 151.

1322 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) pp. 123, 152.

132 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) pp. 29-30.

1324 78 October 2004 p. 5 (Guichaoua).

1325 T8 October 2004 pp. 10-11 (Guichaoua).
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concern.'**® His Report pointed to two diary entries in particular. The 25 May 1994 diary entry

(allegedly containing notes from 22 May 1994) states “[d]emystify the enemy, therefore
journalists would travel with the ministers in charge of particular préfectures.” The 3 June
1994 diary entry (allegedly containing notes from 1 June 1994) states, “Mifaprofe —
Muramba and Butare and keep an eye on Gikongoro.”"**” Guichaoua asserted “Mifaprofe”
means the Ministre de la famille et de la promotion feminine which was the post held by
Nyiramasuhuko. Guichaoua concluded these diary entries show that Nyiramasuhuko was the
minister within the Interim Government in charge of Butare préfecture.'***

661. Guichaoua’s Report stated that Préfer Habyalimana’s administration prevented the
organisation and action of armed youth militias in Butare prior to the start of the genocide. No
militia group was known to exist in Butare before 6 April 1994."**° In his testimony,
Guichaoua clarified that no militia in Butare was systematically involved in acts of terror,
murder or killings."”** Guichaoua acknowledged that some training of militia did occur at the
SORWAL factory, but insisted that such training was clandestine.'”*' He also testified that the
militia situation in Butare was distinct from other préfectures because Butare was not marked
by constant confrontation between militia groups.'**

662. It was Guichaoua’s opinion that on 18 or 19 April 1994, despite the widespread
violence in préfectures surrounding Butare, killings could have been limited in Butare
preéfecture if Préfet Habyalimana had not been removed from office."*** He stated that an
influential Butare army officer'*** told him that it would not have been possible to evacuate
Préfet Habyalimana from Butare as of 14 April 1994."** Préfer Habyalimana’s fate was
already sealed; he was under surveillance and, as far as the officer was concerned, orders had
been issued that Préfer Habyalimana should not be allowed to escape.'**

663. Guichaoua testified that in mid-May 1994, the gendarmes threatened and hunted down
Préfet Habyalimana to appear before the Interim Government at Murambi.'>>” He left with the
gendarmes sent to find him and was executed.'**®

1326 T8 October 2004 p. 11; T. 8 October 2004 p. 11 (Guichaoua) (French). The Chamber notes the French
transcript says “ses preoccupations principales”, while the English transcript says “our main concern”.

1327 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p. 26.

1328 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) pp. 25-26.

1329 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 73

130T 12 October 2004 p. 59 (Guichaoua).

31T 12 October 2004 pp. 57, 59 (Guichaoua).

1332712 October 2004 p. 59 (Guichaoua).

1333 77 October 2004 p. 36 (Guichaoua).

1334 This could perhaps be the Chief of General Staff of the Army. See T. 13 October 2004 p. 14; see also T. 13
October 2004 p. 16 (Guichaoua) (French) (“si un chef d’état-major, déja partiellement coupé de ses moyens, avait
pris le risqué d’envoyer un hélicoptere, il aurait été trés aisé de négocier, avec des interlocuteurs de I’'armée, a
Butare, que cela ne se fasse pas.”).

1335 T 13 October 2004 p. 14 (Guichaoua); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 147.
1336 T 13 October 2004 p. 11 (Guichaoua).

1337 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 123; T. 28 June 2004 p. 75 (Guichaoua).

1338 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 123.
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Nsabimana’s Swearing-in Ceremony

664. Guichaoua testified he was not present at the ceremony.'**” He stated he was able to
indicate the names of the ceremony’s participants based upon the speeches they made, which
were broadcast over the radio.”*** He based his interpretations on transcripts of the speeches
delivered on 19 April 1994 at Butare préfecture.”*' Guichaoua explained that the
announcement of Nsabimana’s appointment as préfet was made on the radio on 18 April 1994.
Nsabimana formally took up his duties on 19 April 1994 in Butare."*** Until he became préfet
of Butare, Nsabimana’s career was in difficulty, and he had experienced some failures,
particularly in school and at university.'**

665. Being a PSD préfet in a préfecture where most of the sous-préfets and senior officials
were close to MRND did not facilitate Nsabimana’s work, especially since he did not have
experience in that professional set-up."*** However, Nsabimana accepted the position, knowing
exactly what he was doing, especially since someone better placed than him had turned the
same position down."**’

666. Guichaoua stated that he had called Nsabimana a “préfet by proxy” in his Report,
meaning that he had been placed at the helm of the préfecture for the purpose of being
manipulated, and he let himself be manipulated."**® When Nsabimana took office, he was
aware of what was happening. Any reasonable person, and particularly one who had been in
political office for a few months, knew what was expected of him at that time.">*’

667. Guichaoua testified that President Sindikubwabo, Prime Minister Kambanda, five
ministers, a representative of the Minister of the Interior, Callixte Kalimanzira, two party
representatives and Kanyabashi attended the swearing-in ceremony. Guichaoua’s testimony
relied on the speeches made by those present at the ceremony, information that he obtained
from the radio, and various documents provided to him by the Kanyabashi Defence and the
Prosecution.”*® Guichaoua relied on a transcript of speeches delivered on 19 April 1994 at
Butare préfecture, in forming the following analysis."** He pointed out that from this material
it was difficult to know the order of speakers, as some documents addressed material which
appeared on radio in the days subsequent to the ceremony and not the ceremony per se.'*°

668.  Guichaoua stated that holding the meeting with all these authorities in Butare was
supposed to impress the audience. According to a note on the top of a document Guichaoua

13397 14 October 2004 p. 4 (Guichaoua).

1340728 June 2004 pp. 77, 82-85; T. 29 June 2004 p. 17 (Guichaoua).

B34 prosecution Exhibit 151B (Speeches by Sindikubwabo and others delivered on 19 April 1994).

1342728 June 2004 p. 75 (Guichaoua).

1343 728 June 2004 pp. 75-76 (Guichaoua).

1344728 June 2004 pp. 64, 72-73; T. 12 October 2004 p. 16 (Guichaoua).

1345729 June 2004 pp. 55, 62-63; T. 12 October 2004 p. 16 (Guichaoua).

1346 T 11 October 2004 p. 54 (Guichaoua); Prosecution Exhibit 148B (Letter concerning the appointment of
Nsabimana); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 123.

47711 October 2004 p. 53 (Guichaoua).

B8 T 14 October 2004 p. 4 (Guichaoua).

139 T. 14 October 2004 p. 11 (Guichaoua); Prosecution Exhibit 151B (Speeches by Sindikubwabo and others
delivered on 19 April 1994).

1330 T 14 October 2004 p. 7 (Guichaoua).
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had received from the Office of the Prosecutor, the meeting was held at the préfecture’s
ceremony hall, the former MRND Palace. He did not know who was seated on the podium.
Asked whether he knew if members of the population were present, Guichaoua answered that
he merely copied the information contained in the transcript, which listed many bourgmestres
from Butare, conseillers and public servants from Butare, the Butare Prosecutor, the director of
the prison, the rector of the University and military authorities.'”>' This list was not
exhaustive.'*>

669. Guichaoua stated that Butare préfecture was not “ready”, in the sense that the militia
had not been sufficiently structured and that many people still had cold feet because of the
resistance of the authorities, especially at the level of territorial administration. Concurrently,
some “catching up work” had been done by the real authorities, beyond mere speeches, to
prepare the préfecture before the authorities travelled there in great numbers to conduct the
final shift to large-scale slaughters."*

President Sindikubwabo’s Speech

670. To analyse Sindikubwabo’s speech, Guichaoua referred to Prosecution Exhibit 151B
(Speeches by Sindikubwabo and others delivered on 19 April 1994). Guichaoua quoted
President Sindikubwabo’s speech, in which he identified the new Abatabazi ministers saying:
“Ministers came out of their offices and went down into the field. There were days when they
would be at the office and other days when they would work with the population. Problems
will be studied together and solutions will be found by consensus.” According to Guichaoua,
this description corresponds to the profile of Minister Nyiramasuhuko.'***

671. Guichaoua stated the President spoke after Kanyabashi. He testified that the President
did not directly refer to Kanyabashi in his speech, although Kanyabashi had spoken before
him."**> The President did refer to the préfet, saying that he was a member of the population
under the préfet’s control.**® He assured the préfet of his support. Guichaoua agreed that
President Sindikubwabo resided in Cyarwa secteur, Ngoma commune, yet never mentioned
that his bourgmestre was Kanyabashi. He further stated that, although the President ignored
Kanyabashi while giving his speech, he issued a warning which according to the witness was
clearly addressed to Kanyabashi. The President repeated the statement made by the Prime
Minister, “[u]nfortunately I was informed, but I was unaware.” The President repeated this
sentence twice.'*>’

351 T 14 October 2004 p. 10 (Guichaoua); Prosecution Exhibit 151B (Speeches by Sindikubwabo and others
delivered on 19 April 1994).

1352714 October 2004 p. 10 (Guichaoua).

1333 T 13 October 2004 p. 9 (Guichaoua).

133 prosecution Exhibit 151B (Speeches by Sindikubwabo and others delivered on 19 April 1994) p. 5; T. 30 June
2004 p. 35 (Guichaoua).

1335 T 14 October 2004 pp. 30-31 (Guichaoua).

13% T 14 October 2004 p. 32 (Guichaoua); Prosecution Exhibit 151B (Speeches by Sindikubwabo and others
delivered on 19 April 1994) p. 3. The Chamber notes that the Exhibit quotes the President as saying “under his
care”, rather than “under his control” as specified in the transcripts.

57T, 14 October 2004 p. 32 (Guichaoua).
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Kanyabashi’s Speech

672. To analyse Kanyabashi’s speech, Guichaoua referred to Prosecution Exhibit 149C
(Translation of speech by Kanyabashi)."”>® Kanyabashi spoke after Prime Minister Jean
Kambanda'* and addressed the attendees on behalf of all the bourgmestres in Butare
préfecture.** Guichaoua commented on an extract from Kanyabashi’s speech taken from a
transcript of a broadcast on Radio Rwanda."**' The extract read:

We shall do anything in our power to ensure that our country does not fall into the
hands of the enemies of Rwanda. We shall do everything in our power to ensure that
each inhabitant wherever they may be become aware that they are concerned about the
sovereignty of their country. We shall continue to maintain security where need be, and
we shall have such security where there is no security.1362

673. According to Guichaoua, this extract confirmed what the Prime Minister had
previously said and endorsed the fact that enemies of Rwanda exist. It was also significant
given the venue of the speech, i.e. Butare préfecture. This implied that there were enemies in
Butare préfecture, namely Tutsi civilians, who could only be defined and identified by the
authorities.*®

674.  Guichaoua concluded that Kanyabashi was a successful politician."*** He managed to

protect his image. He was honoured by the population and respected by the President, which
was not easy with so much political competition.'**> Kanyabashi also retained his position at
the head of Ngoma commune, even though he had already reached retirement age. He had
worked at the helm of affairs there for more than 20 years and had full control over the finance
and represented the office of the President in the south. He also sat on the central committee of
the MRND party, which according to the witness, was how he retained his position.'*®

675. Guichaoua stated that the following passage in Kanyabashi’s speech was a reference to
the Interim Government orders, issued many times before, but particularly at Gitarama during
the meeting of préfets on 11 April 1994. The extract read: “Your Excellency, the Prime
Minister, in these difficult times it is difficult to find one’s words, but we want to reassure you
that we shall do everything possible to implement what is possible based on the important
advice you have given us and the directives you have recalled.”"**’

676. Guichaoua was asked whether Kanyabashi’s speech was in-line with what all of the
bourgmestres had been doing in Butare since 6 April 1994, namely, the safeguarding of

3% T 14 October 2004 pp. 5-6 (Guichaoua).

1339729 June 2004 p. 14 (Guichaoua).

130T 28 June 2004 p. 79 (Guichaoua).

1361728 June 2004 pp. 78, 83 (Guichaoua).

1362728 June 2004 p. 78 (Guichaoua).

1363 728 June 2004 p. 79 (Guichaoua).

1364 T 25 June 2004 pp. 20-21; T. 29 June 2004 pp. 34-35 (Guichaoua); Prosecution Exhibit 136B (Guichaoua
Expert Report, Vol. 1) p. 142.

1365729 June 2004 p. 35; T. 13 October 2004 pp. 22, 64-65 (Guichaoua); Prosecution Exhibit 136B (Guichaoua
Expert Report, Vol. 1) pp. 138-139.

1356 T 29 June 2004 pp. 35, 39 (Guichaoua); Prosecution Exhibit 153B (Information Regarding the Retirement of
Joseph Kanyabashi, Bourgmestre of Ngoma).

13677, 28 June 2004 p. 79 (Guichaoua).
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security. Guichaoua responded that Kanyabashi was one of those bourgmestres that was not
keen to go to war, but that the Prime Minister’s speech of 19 April 1994 was a call to order. A
bourgmestre like Kanyabashi could not have been unaware that the killings had already
intensified in Gikongoro, Kibungo and Kibuye."**® He also could not have been unaware that
the killings were happening in areas governed by préfets who had been present at the meeting
on 11 April 1994 and who had agreed on what needed to be done. Kanyabashi could not have
been completely unaware of these instructions or the reasons for media coverage of the visit of
so many officials in Butare. Kanyabashi seemed unable to find the appropriate words to use in
his speech. However, when Kanyabashi said that they shall implement what the President and
Prime Minister had said through their advice and directives, he was thereby recognising that
what had been said by the President and Prime Minister would be implemented."*®

677. Guichaoua did not hear Kanyabashi’s speech of 19 April 1994, but stated that it did not
last longer than five minutes and that it seemed to have been an impromptu address.”*”
According to Prosecution Exhibit 149C, Kanyabashi did not mention or address the President,
which was why Guichaoua had doubts regarding Sindikubwabo’s presence.””!

678. Guichaoua further commented on another extract of Kanyabashi’s speech which was
read aloud to him. The extract read:

We too in Butare préfecture, on behalf of our population, will express our gratitude by
maintaining the peace he [President Habyarimana] gave us and safeguarding the unity
he left with us. Your Excellency, Mister Prime Minister and the government you head,
we renew our support for you, as we have always supported your government and we
shall leave no stone unturned to make sure the government achieves its objectives. 1372

679. Guichaoua testified that Kanyabashi’s reference to the peace and unity the préfecture
enjoyed when President Habyarimana was still alive, may have been a message of peace.
However, Guichaoua testified that the message of the speech could have been ambiguous since
the President had not espoused peace as understood by various parties, including Kanyabashi,
for some time. While it was an impromptu speech which was not calling people to take up
arms, it may have been intended to indicate that they were not in a position to do anything else
but renew their support to the Government and to its actions since 6 April 1994, when Butare
préfecture was relatively sheltered from the violence prevailing elsewhere in the country.
President Sindikubwabo’s speech, by comparison, was quite clear as to what was expected

3% T 14 October 2004 p. 30; T. 14 October 2004 p. 37 (Guichaoua) (French) (for spelling of “Kibuye™).

139 T 14 October 2004 p. 30 (Guichaoua).

13707, 14 October 2004 p. 16 (Guichaoua).

7! Prosecution Exhibit 149C (Translation of Speech by Kanyabashi); T. 14 October 2004 p. 16 (Guichaoua)
(referring to Exhibit 149B, French).

372 T 14 October 2004 pp. 18-19 (Guichaoua). The Chamber notes the transcripts differ significantly from the
quote in the exhibit. The transcript says, “We also in Butare préfecture, on behalf of our people, our
acknowledgement would be to maintain the peace that has been granted us and to protect the unity that he
bequeathed us” and “Your Excellency, the President, the government you are heading, we wish to reassure you of
our support, you have always supported our government and we will do everything possible for the government to
meet its objectives”; Prosecution Exhibit 149C (Translation of Speech by Kanyabashi).
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from the préfet, the Government and the administration. The two speeches were not in the
same category.”””

680. Guichaoua testified that Kanyabashi promised to support the Government, whose
objective was not to maintain peace in Butare préfecture. While Guichaoua did not exclude the
possibility that Kanyabashi was referring to the “positive facet” of Kambanda’s speech and
possibly regretted the turn things had taken, Kanyabashi was still responding to the Prime
Minister who at this point had not made a speech that purported to be calming.'*”*

681. Guichaoua agreed that the population of Rwanda was informed about the war situation.
According to his information, the RPF shot down the President’s plane. As of 7 April 1994
there were RPF troops in Kigali and more marching towards the capital. Further, Butare town
was only 30 kilometres from the border with Burundi and there was propaganda about a
possible RPF offensive from the south, i.e. from Burundi, even if this did not correspond to the
facts. These were rumours that were unfounded as there was no “southern front” to speak of in
terms of the RPF advancement, although the population of Butare might have wished for these
rumours to come to fruition, given that there were some 150,000 Tutsi residents in Butare
préfecture.”””

Order of Speeches

682. Guichaoua pointed out that the order of the speeches was of great importance to how
Kanyabashi was supposed to reply. He could not tell in which order the speeches were
broadcast on the radio."*"

683.  Guichaoua was questioned on Prosecution Exhibit 151B (Speeches by Sindikubwabo
and others delivered on 19 April 1994) and the re-broadcast of the speeches on radio.”*’”” He
testified that he used different documents and transcripts in order to determine the order of
speeches, but that this did not actually help him to ascertain the order. However, it seemed that
the President spoke after Kanyabashi, as the President arrived towards the end of the meeting.
Of particular difficulty was Defence Exhibit 573B (Extracts of speeches by Kambanda and
Kanyabashi) because it contained the end of a speech by Kambanda while the beginning was
missing.”*”® A journalist, Jean-Baptiste Bamwanga, then spoke and Kanyabashi took the floor
thereafter.'”””

684. Analysing Prosecution Exhibit 151B, Guichaoua asserted that if the version of events
based on this exhibit is correct, then Jean Kambanda spoke before Kanyabashi. At the end of
his speech, Kambanda said: “I am saying this to some bourgmestres who I had told [sic] had

1373 T 14 October 2004 pp. 17-19 (Guichaoua).

1374 T 14 October 2004 pp. 20-21 (Guichaoua).

1375 T, 14 October 2004 pp. 24-25 (Guichaoua).

1376 T 14 October 2004 pp. 9-10 (Guichaoua).

77T, 14 October 2004 p. 6 (Guichaoua); Prosecution Exhibit 151B (Speeches by Sindikubwabo and others
delivered on 19 April 1994).

B8 T 14 October 2004 p. 6 (Guichaoua); Defence Exhibit 573B (Kanyabashi) (Extracts of speeches by
Kambanda and Kanyabashi).

7 T, 14 October 2004 p. 6 (Guichaoua).
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gone training amongst the Inkotanyi so that they tell them that the government is determined,
the state, the army and the population — we are determined to wage this war and to win it.”"**’

685.  Guichaoua speculated that Kanyabashi was responding to this sentence in his ensuing
speech. If this version was correct, it would be terrible because Kambanda was saying that
three bourgmestres had to be eliminated and Kanyabashi would be replying to this. However,
Guichaoua could not be sure if this was fabricated by the radio and done after the ceremony on
19 April 1994."%

686. Guichaoua was then asked whether from the beginning of Kambanda’s speech, where
Kambanda greeted President Sindikubwabo, one could assume that the President was present
for the speeches. The extract referred to read: “Your Excellency the President of the Republic,
Honourable Ministers, Prefets and Burgmestres, and residents of Butare attending this
meeting, first of all, I would like to greet you.”'**?

687. This was Guichaoua’s assumption but he had also been told by others that it was not
the case that President Sindikubwabo was present during Kambanda’s speech. He was
doubtful, but assumed that Sindikubwabo had in fact been present for the speeches. Guichaoua
also agreed that it would seem that there were at least three other ministers present. Guichaoua
used the French version given to him by the Office of the Prosecutor as the basis for his
analysis; he had not listened to the original tapes. The witness stressed that if Kanyabashi
spoke after Kambanda’s accusation of the hourgmestres who had become traitors, then there
could not have been a scapegoat as Kambanda’s speech required. The mere fact of having
listened to and registering it would have been the equivalent of a tacit acceptance of a direct
order. This also applied to the possibility of Kanyabashi’s speech being made after
Sindikubwabo’s, because this speech was not couched in trivial terms, and merely saying “we
shall put into practice all that is possible by relying, in particular, on the important advice you
have given us, in addition to the directives you reminded us of” signified a firm
commitment."**?

Minutes in Nyiramasuhuko’s Diary on the Swearing-in Ceremony

688.  Guichaoua testified that Nyiramasuhuko’s diary mentioned the swearing-in ceremony
in the entries of 10 and 11 February 1994. The entry for 10 February 2004 mentions the
introduction of the new préfet in the presence of the President and the Prime Minister and four
bourgmestres. The entry then has something written in Kinyarwanda and then a word by the
representative of the bourgmestres, by the new préfet and the President. The entry makes no
reference to the content of the speeches of the incoming préfet and the bourgmestres’
representative. The last person to have spoken seemed to have been the President, but these
were assumptions in the diary. Guichaoua testified that he did not wish to delve into the issue

1380714 October 2004 pp. 6-7 (Guichaoua).

81T 14 October 2004 pp. 6-7 (Guichaoua).

1382 Defence Exhibit 575 (Kanyabashi) (Transcript of Radio Rwanda Broadcast of Jean Kambanda’s Speech); T.
14 October 2004 p. 8 (Guichaoua) (the version in the transcripts differs from the version in the Exhibit. It reads,
“Your Excellency Mr President of the Republic, Your Excellency, the ministers, the préfet, the bourgmestres, the
inhabitants of Butare attending this meeting, [ wish, first of all, to greet you.”).

1% T, 14 October 2004 pp. 8-9 (Guichaoua); Prosecution Exhibit 149C (Translation of Speech by Kanyabashi);
Prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) p. 24.

Judgement and Sentence 149 24 June 2011

PURL: https://www.legal-tools.org/doc/e2c881/



Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T

of whether protocol required the President to speak last. The entry did not mention that
Kambanda gave a speech.'*™

The Start of Killings in Butare Préfecture

689. Guichaoua acknowledged that there was a certain amount of disorder by 14 April 1994,
but noted the préfecture had not fallen into the wide-scale killings or massacres that affected
other parts of Rwanda. He acknowledged that from 14 April 1994, there were some soldiers
who showed signs of impatience to follow national directives.'**

690. Guichaoua’s Report stated that at the 16 April 1994 meeting of the Interim
Government, Interim President Théodore Sindikubwabo requested that the PL Chairman and
Minister Mugenzi agree to exchange the préfet post in Butare préfecture for the préfet post of
Gisenyi.1386 Nsabimana, a member of the PSD, was then granted the post of préfet for
Butare."*®” The PSD had split into two factions and, when the genocide began, the power wing
of the PSD had control of the party. The power wing openly supported the policies of the
MRND after the assassination of the Secretary General of the PSD, Félicien Gatabazi.'*®®
Guichaoua testified that the MRND could not appoint a member of its own party as préfet

because it was considered a party of northerners and disliked by the southerners in Butare."**’

691.  Guichaoua emphasised that external factors started the massacres in Butare préfecture.
He stated that on 19 April 1994, there was a shift in the implementation of the Interim
Government policy that came from outside the préfecture.” He stated in his Report, and
confirmed in testimony, that military units from Kigali and militiamen were forced to
intervene to quash the last bastions of resistance in Butare préfecture.'”!

692. Guichaoua testified that on 20 April 1994, the massive killings began in Butare
préfecture, although he testified, in reference to his Report, that there was a massacre of Tutsis
in Nyakizu commune starting on 13 or 15 April 1994. He also confirmed there was a massacre
in Maraba commune prior to 19 April 1994. Finally, he confirmed that there were attacks on
Runyin}1/3ag ) commune prior to 19 April 1994, without indicating the magnitude of those
attacks.

693. In his Report, Guichaoua stated that Nyakizu commune was the only commune within
Butare préfecture that was capable of organising large-scale killings starting from 13 April
1994. On 15 April 1994, the bourgmestre and others opposed to the genocide were killed. On
17 April 1994, there was a massacre at Cyahinda church despite a visit from Préfet
Habyalimana and Major Habyarabatuma. On 18 April 1994, President Sindikubwabo went to

1384 T 14 October 2004 pp. 14-17 (Guichaoua).

1385713 October 2004 pp. 10-11 (Guichaoua).

138 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 124.

1387 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 125.

1388 728 June 2004 pp. 6-7 (Guichaoua).

1389728 June 2004 p. 6; T. 6 October 2004 p. 26 (Guichaoua).

39T 29 June 2004 p. 61 (Guichaoua); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 153.
91T 29 June 2004 p. 61 (Guichaoua); 14 October 2004 p. 18 (Guichaoua); Prosecution Exhibit 136B
(Guichaoua Expert Report, Vol. 1) p. 153.

139278 October 1994 pp. 51-53 (Guichaoua).
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the Cyahinda church to support the killings, and on 19 April 1994, when the attacks ceased at
the church, between 10,000 and 20,000 Tutsis had been killed."**?

694. President Sindikubwabo gave a speech at the 19 April 1994 meeting. Sindikubwabo
stated that he had passed through Maraba commune and met with the bourgmestre regarding
the problem of refugees. He also stated that he travelled to Nyakizu commune, but was unable
to meet with that bourgmestre who had left on another mission. He observed that the
inhabitants were frightened and that it appeared that the refugees had powerful weapons, rifles
and grenades. He did not state whether there had been massacres or killings in these
communes, but stated that there was a situation of insecurity in Gikongoro préfecture.'**

Prosecution Expert Witness Francis Ntakirutimana

695. Francis Ntakirutimana testified as an expert in social linguistics, discourse analysis,
lexicology, semantics and language planning."*”> He testified that from 6 April 1994 to 19
April 1994 he lived in Butare préfecture and killing was going on throughout Rwanda, but not
in Butare préfecture.">*®

696. Ntakirutimana’s Report analysed the use of proverbs and phrases in Rwanda during the
events of 1994."*7 Ntakirutimana explained that a speech cannot be analysed without taking
its form and substance into account. In order to understand the subtleties of the message in a
speech, it is important to pay particular attention not only to what is said but also how what is
said is expressed.'*”®

697. In his Report, Ntakirutimana explained that the manner a speaker uses combines not
only vocal signs that are likely to be graphically re-transcribed, but can also include non-vocal
signs like gestures, tone, mimes, the appearance of the speaker, instruments the speaker uses
and his clothing. These ingredients unquestionably contribute to strengthening the message of
a speech.”

Sindikubwabo’s Speech

698. Ntakirutimana referred to the transcript of Sindikubwabo’s speech contained in
Prosecution Exhibit 159B (Tolerance or Intransigence in Sindikubwabo’s speech in
Butare)."** Ntakirutimana explained that given the context of Sindikubwabo’s speech, words

1393 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) pp. 145-146.

1394 T, 29 June 2004 p. 15 (Guichaoua); Prosecution Exhibit 151B (Speeches by Sindikubwabo and others
delivered on 19 April 1994) p. 2.

1395 T 13 September 2004 p. 30 (Ntakirutimana).

13% T 14 September 2004 p. 14 (Ntakirutimana).

1397 prosecution Exhibit 158B (Sociolinguistic Analysis of Some Polysemic Terms Produced During the War
Period 1990-1994 in Rwanda, by Ntakirutimana) (hereinafter “Sociolinguistic Analysis, by Ntakirutimana”); T.
13 September 2004 pp. 13, 32 (Ntakirutimana).

3% prosecution Exhibit 161B (Joseph Kanyabashi’s Unswerving Support for the Jean Kambanda Government,
by Ntakirutimana) p. 3; (hereinafter “Kanyabashi’s Unswerving Support, by Ntakirutimana”).

139 prosecution Exhibit 158B (Sociolinguistic Analysis, by Ntakirutimana) p. 12.

1490 T 13 September 2004 pp. 81-82 (Ntakirutimana); Prosecution Exhibit 159B (Tolerance or Intransigence in
Sindikubwabo’s speech in Butare, by Ntakirutimana) (hereinafter “Tolerance or Intransigence, by
Ntakirutimana™).
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do not always signify what they suggest at first sight.'*”’ Recourse to encyclopaedic

knowledge is often required in order to grasp the purpose of a speech in all its complexity.
These complexities are dependent on a number of closely linked factors including the
speaker’s social status, the context, the feedback from the audience and the speaker’s attitude,
such as demeanour, gestures and tone of voice. The aim of a speech needs to be judged by the
results achieved, where this is possible.'*"*

699. Ntakirutimana testified that Sindikubwabo’s speech was delivered in Kinyarwanda.'*®

Ntakirutimana analysed this speech in his Report'*** and by listening to taped segments played
during his testimony in court."*® The following are the relevant sections from Ntakirutimana’s
analysis, based on his Report.

700. Ntakirutimana’s Report explained that the prologue of Sindikubwabo’s speech consists
of the first seven paragraphs and represents the general framework of the speech. The
President and his colleagues had travelled to Butare from Gikongoro, where they had
discussed the problem of insecurity with administrative officials. Gikongoro, which borders
Butare, was facing the same problem of insecurity, which had been heightened by an influx of
internally displaced persons. Ntakirutimana explained that in the speech, a generic use of the
word refugee to mean both refugees and internally displaced persons is implied and the
Kinyarwanda language does not make a distinction between the two terms.'*°

701. Ntakirutimana’s Report referred to Paragraph 1 of the speech, which read: “[A]bout the
problem of those who are referred to as refugees, but who are they at this time?”'*"’

702. The Report also referred to Paragraph 3, which stated: “So this is the issue of the
refugees, I wish there was someone to explain to us exactly what it is. Because I don’t
understand it yet. What refugees are these? Are they Hutus who have fled? Are they Tutsis
who havelf(l)gd? Who are these refugees? What were they running away from? That is the
question.”

703. Ntakirutimana stated that the rhetorical question posed by the President as to who the
refugees were at that time and whether they were Hutus or Tutsis, revealed that the refugees’
ethnic identity was the crux of the problem.'*"”

704. Ntakirutimana further explained that directing questions to the audience in this way
permitted the establishment of a direct dialogue and aimed to win over the target audience. The

1401 T 14 September 2004 p. 9 (Ntakirutimana).

1402 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 3, paras. 3-4.

1403 714 September 2004 p. 7 (Ntakirutimana).

1404 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana).

145 prosecution Exhibit 160 (CD-ROM containing Excerpt of Radio Broadcast of Speech of Sindikubwabo); T.
13 September 2004 p. 72 (Ntakirutimana).

149 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 4.

1497 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) Annex 1, p. 22.

1% prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) Annex 1, p. 22.

149 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 4.
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latter should feel compelled to go along with the speaker. Ntakirutimana explained that these
questions gave the audience an opportunity to reflect and take appropriate measures.'*'°

705. Ntakirutimana’s Report stated that the term rubanda (inhabitants), which was of
particular significance in this speech, took on a different meaning during the war. Generally
the term means ‘“crowd, populace, public or people”. However, rubanda came to mean
members of the Hutu ethnic group known as rubanda nyamwiinshi (majority ordinary people)
in reference to their large number. The President was disturbed by the attack on the majority
ethnic group and the behaviour of some members of the majority ethnic group, who abandoned
their tasks and gave way to greed. Paragraph 5 of the speech reads:

Yesterday, | had the unhappy experience of asking a citizen a question ... “Aren’t there
any men in this commune?” The citizen had the courage to answer that there were not
many left. “What about the others?” I asked him....He told me that they were eaten up
by greed .... I said “gendarmes” but in fact, I think you have not understood the
directives we have issued, you have not understood what we have asked you to do, or
else you understand perfectly but refuse to act for reasons that are unknown to us. 14!

706. Paragraph 2 of the speech reads:

I met members of the local population [at Nyakizi commune]. They are faced with the
same problem as the refugees, who, they said, are being housed in the Nyumba church
precinct. What I saw was that the inhabitants were afraid of them, because it would
appear that they possess very powerful weapons, guns and grenades.... Some of them
were on top of the hill, according to one of the Ministers ... the way they do things, the
others1 4vlvzere inside the church while the defenceless common folk were roaming
about.

707. It was clear to Ntakirutimana that although the paragraph does not refer to Tutsis as the
enemy and Hutus as the ordinary people [or defenceless common folk], the enemies were
undoubtedly Tutsis and the ordinary people were Hutus.'*"?

708. Ntakirutimana’s Report referred to Paragraph 7 of the speech. It reads: “Unhappily, I
have been informed of something I didn’t know, namely that there were some among the
administrative officials who are training to fight against us. Fortunately, the Prime Minister has
declared that we will fight them back.”"*"

709. Ntakirutimana stated that the Prime Minister’s remarks endorsed by the President in the
paragraph cited above encourage vengeance rather than tolerance. This constitutes a second
response to the problem of insecurity, i.e. that it is necessary to fight.'*"”

710. Ntakirutimana’s Report stated that, according to the President, the existence of the
refugee centres was not a matter for satisfaction, as people “suffer there when it rains” and
“others go there for porridge.” The Report explained that in the speech the President referred

1410 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 18.

411 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 5, 22-23, Annex 1.

1412 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 22, Annex 1 (emphasis added).
'3 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 15.

1414 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 23, Annex 1.

1415 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 6.
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to refugee centres as full of armed people with guns and grenades; the refugees posed a threat
to the security of the inhabitants. Sindikubwabo supported Kambanda’s exhortation to “fight
them back”. Ntakirutimana explained that here again, Sindikubwabo’s response to fight them
back contains no trace of tolerance.'*'®

711.  Paragraphs 14 and 15 of Sindikubwabo’s speech state: “We have been lucky so far,
because the war has not yet reached the region ... do not take things lightly .... by the grace of
God, you have been spared from the war so far .... No, be vigilant, protect your
préfecture.”™

712.  Ntakirutimana explained that the purpose of these references was to attract the attention
of the people of Butare. The President was saying that the business of security must not be left
solely to the gendarmes. Rather, security was a matter of concern for everyone especially
political officials and their colleagues, from ministers to cellule committee members.
Ntakirutimana explained that the use of the word kudaabagira (to live the good life) in
reference to not taking things lightly and protecting the préfecture was an invitation to fight as
a form of self-defence. In Paragraph 15, the President reminded the new préfet that he was
accountable for the préfecture.'*'® The paragraph reads: “The préfecture the préfet is in charge
of ... do not think that you are coming to heaven: you are coming at the wrong time ...
Approach your bourgmestres, hold frequent meetings with them ... If you conclude that he is
lazy or naive, tell him to get down to work instead of leaving it all for the others to do.”"*"

713. Ntakirutimana explained that the verb gukora (to work) has, over the years, come to
mean to kill Tutsis."**° He listed different examples of the use of gukora and explained that
once the target is identified, the next step is action, i.e. going for the target.'**' The operation
to eliminate the enemy is euphemistically called gukora.1422 In the end, gukora means to kill
Tutsis or to destroy their houses so as to avoid their possible return to the place.'*”
Ntakirutimana explained that when reference was made to the meaning of the verb gukora, the
message conveyed to the people of Butare was a powerful and unambiguous one. It did not go
hand in hand with tolerance.'***

714. Ntakirutimana wrote that Paragraph 16 from the President’s speech reads:

So I think, dear people of Butare and forgive me, because I’m not used to speaking like
this ... those who wait for others to do the work, those who don’t feel concerned, well,
they should come out into the open and let the rest of us do the work, and they can
watch while we work, but without being part of our team ... Those whose job it is to

1416 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 6, 9 (referring to paras. 7 and
13 of President Sindikubwabo’s speech).

17 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 24, Annex 1.

1418 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 10.

1419 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 24, Annex 1.

1420 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 11.

12! prosecution Exhibit 158B (Sociolinguistic Analysis, by Ntakirutimana) p. 32.

1422 prosecution Exhibit 158B (Sociolinguistic Analysis, by Ntakirutimana) p. 32.

1423 prosecution Exhibit 158B (Sociolinguistic Analysis, by Ntakirutimana) p. 35.

1424 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 11.
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... get him out of the way just have to get him out of the way as quickly as possible,
because there are other good workers who want to work for their country.

715. Ntakirutimana explained that this apology is a powerful one. The President was obliged
to apologise for the message and the harsh tone used to convey it, probably because he realised
he had gone too far.'*** Ntakirutimana explained that apologising is a way of admitting one’s
guilt. However Sindikubwabo’s apology read together with related comments conveyed a
message that was spine-chilling and explicit. It was aimed at easing the impact on any
sensitive listeners.'**’

716. Ntakirutimana went on to discuss Paragraphs 16 and 17, which read:

If someone wants to say: “Me, I’'m not concerned, that’s not my business ...”, he
should go far away from us ... get him out of the way ... they are other good workers
who want to work for their country ... These traitors who went for weapons training in
order to eliminate us ... let us be rid of them! ... “We must fight and win this war” ...
We shall win if you get rid of the “it-doesn’t-concern-me” types ... who went to learn
how to kill, and rid them for us. 1428

717. Ntakirutimana explained that this meant that such people must be eliminated swiftly,
which was an open invitation to violence. The President urged the people of Butare to work in
concert with the Government towards final victory. Ntakirutimana explained that this was
quite obvious incitement to murder anyone who was indifferent to the ongoing situation.'**’

718. The President also said, “[w]e are going to begin watching everyone’s behaviour and
here I am referring particularly to the behaviour of the leadership.”'**" Ntakirutimana
explained that Sindikubwabo meant that the road to the ultimate goal was still long. Draconian
measures were required of everyone. It was clear that everyone, particularly the leadership,
was under the Government’s control.'" Paragraph 18 reads: “A government without a
common philosophy has nothing to do with ours, because ours is an Abatabazi
governrnent.”1432

719. Ntakirutimana explained that as the name Abatabazi (saviour) indicated, the
Government had a common philosophy, with the single goal or ideal of victory and peace for
Rwandans.'**

720. Paragraph 22 states:

the employees whose job it is to receive visitors ... must be capable of performing their
duties, not people who are only there to make money ... it is the same people who are

1423 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 24.
1426 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 11.
1427 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 19.
1428 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 24.
1429 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 12.
1439 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 24-25.
31 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 13.
432 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 24-25.
1433 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 13.
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against transparency, they are the same people we are fighting against ... They attack
us with their stupidity ... They are enemies too. They must be eliminated.'***

721. Ntakirutimana reported that in Kinyarwanda, umwaanzi (enemy), the antonym of
which is incuti (friend), is a term derived from the verb to hate (kwaanga). The word
umwaanzi gave rise to a number of proverbs or set expressions. From a traditional Rwandan
perspective, the aggressor of Rwanda, the Tutsis, were referred to as a real enemy and their
elimination or driving out, which was prescribed by ancestral practices, should be respected.
That “a person who hates another so much that he cannot wish him any good ... is the image
Hutus have of Tutsis”. Linguistic expressions revealed that the enemy were the Tutsis and the
defenceless ordinary people were the Hutus.'**

722. In his speech, President Sindikubwabo said: “I want you to be able to analyse our
message, understand it and analyse the terms we use, you must know why we choose one term
over another. The reason is that we are going through an unusual period.” Sindikubwabo
warned his listeners and recapitulated what his Government expected of them, as though to
recall the idea that the people must do what the Government requires of them.'**°

723. In conclusion, Sindikubwabo said “[jlokes, laughter, banter, childish behaviour,
capriciousness and trifling must give way to work. After we have won the victory, once calm
has been restored in the country, we can start making jokes once again but now is not the time
for joking.”'*” Ntakirutimana explained that here, the President reverted to the core message
saying joking must stop and people must get down to “work.”'*** Ntakirutimana explained that
by the term kudaabagira, which connotes the good life, Sindikubwabo wanted people to be
aware of the critical situation that existed and react accordingly, in any event not to be
indifferent, which was a clear invitation to “work.”!*¥

724. Ntakirutimana explained that Sindikubwabo employed the communication technique of
quoting another person of good faith in order to emphasise one’s agreement and solidarity with
the message conveyed. In Paragraphs 1, 17, 18 and 23 he quotes statements of the Prime
Minister and in Paragraph 13 he quotes Minister Mugenzi. Both spoke well and conveyed a
pertinent message which was important to contemplate and heed in every detail. Sindikubwabo
also repeated the response given by a deeply disgruntled ordinary citizen in order to emphasise
the fact that the situation is truly appalling. By doing so, Sindikubwabo urged the population
not to remain indifferent, but to fight to get rid of and eliminate the traitors. According to
Ntakirutimana there was no question of tolerance here.'**°

725. Ntakirutimana identified prolonged applause from the audience in several points in the
speech. Ntakirutimana explained that people react directly or indirectly to everything that
reaches their ears. The reaction made it possible to evaluate the impact of what they heard."**!

1434 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 25.
1435 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 14-15.
1436 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 16.
17 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 25.
138 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 16-17.
1439 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 17.
1440 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 18.
1441 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 19.
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726. In the first part of the speech, the audience applauded the President when he pledged
support for the new préfet. The audience gave two rounds of applause following the
presentation of the new Government. There was also applause in the form of drums.
Ntakirutimana’s Report stated that in the cultural and religious context, drums are beaten
during certain ceremonies to signal approval of the message conveyed, and it was to be
inferred from the reactions of the audience that the Government and its programme would not
meet with a great deal of resistance in Butare.'***

727. Ntakirutimana explained that it is common in many cases that a speaker is often
applauded as a matter of courtesy at the end of his remarks. However, the multiple rounds of
applause at the end of President Sindikubwabo’s speech showed that this was not merely a
matter of courtesy. These final acclamations were congratulating the speaker as a sign of
recognition of the relevance of his message.'***

728.  Ntakirutimana said the linguistic data showed that the speech was not indicative of
tolerance. It was aimed at mobilising the people of Butare and heightening their awareness,
urging them to stop being indifferent and encouraging them to fight for final victory. The
feedback from the audience showed that the message was clearly understood.'***

729. Ntakirutimana disagreed with the proposition that the population could have
understood the President’s speech in different ways.'**

Kanyabashi’s Speech

730. Ntakirutimana analysed Kanyabashi’s speech in a Report entitled Kanyabashi’s
Unswerving Support for the Jean Kambanda Government."**® Ntakirutimana identified six
strategies that inspired Kanyabashi in his speech. These were:

1. Support the Jean Kambanda Government and its objectives.

2. Support the Army in defending the sovereignty of the country.

3. Preserve the sovereignty of the country.

4. Sensitize the population to defend the sovereignty of the country.

5. Safeguard security everywhere and by all means.

6. Effectively honour the various promises made.'*"’

731. Ntakirutimana analysed Kanyabashi’s radio broadcast speech in Kinyarwanda.'**®

Ntakirutimana explained that it would be expected that Kanyabashi’s speech would reflect the
ideas expressed by the different speakers and would accordingly be longer. Kanyabashi’s

1442 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 19.

1443 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 19.

1444 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 19-20.

1445714 September 2004 p. 35 (Ntakirutimana).

1446 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana); T. 14 September 2004 pp.
19-21 (Ntakirutimana).

47T, 14 September 2004 p. 29 (Ntakirutimana); Prosecution Exhibit 161B (Kanyabashi’s Unswerving Support,
by Ntakirutimana) p. 7.

1448 T 14 September 2004 p. 23 (Ntakirutimana).
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speech was only half a page. The length of Kanyabashi’s address in response to speeches by a
number of members of the Government is unusual.'**

732.  In part one of the speech, Kanyabashi on behalf of all the bourgmestres of Butare
préfecture thanked the members of Government who visited the population during the hard
times. According to Kanyabashi, the visit constituted tremendous support.'*>°

733. Kanyabashi then focused his message on the death of President Habyarimana and its
direct consequences for Butare préfecture. Kanyabashi said that the people of Butare were
deeply disturbed and overcome with grief by the event, but they did not know what they had to
do. Ntakirutimana explained that Kanyabashi meant that the people of Butare did not know
what to do to avenge this sudden death. All that they managed to do was react, like all other
Rwandans. Kanyabashi did not elaborate on this reaction.'**!

734. Kanyabashi returned to the death of the President to show that it was the only way that
the criminals had to seize power. Kanyabashi said that the criminals deluded themselves given
that the population had remained ever more attached to their President. Ntakirutimana
explained that the Rwandan proverb which translates as “good rewards good” is often used
ironically when evil is called into question. Therefore, Kanyabashi’s use of the word kwitura,
alluding to the Rwandan proverb of “good rewards good”, was an allusion to acts of vengeance
resulting from the death of President Habyarimana.'*?

735. Kanyabashi indirectly mentioned the names of the assassins of President Habyarimana
by using the word inyangarwanda, which Ntakirutimana explained literally translates to “those
who hate Rwanda”, means dishonest and disloyal people or a person who disturbs the peace of
a country. Between 1990 and 1994, these definitions directly referred to Inkotanyi/RPF
members and/or their accomplices. Ntakirutimana also explained the historical background and
the set expressions and proverbs that have resulted from the word Inkotanyi.'*>?

736. From a day-to-day traditional Rwandan perspective, the aggressor of Rwanda, the
Tutsi, was referred to as the real enemy. References to eliminating the enemy or flushing him
out of the country therefore referred to Tutsis.'** Ntakirutimana explained that members of the
RPF disturbed the peace by attacking Rwanda in October 1990 and deprived the population of
President Habyarimana.'*>

737. Ntakirutimana explained that referring to those who hate Rwanda and showing that
they killed President Habyarimana, was a way of inciting the population to increase their
vigilance so as to defend the sovereignty of the country. Kanyabashi concluded by affirming
on behalf of the inhabitants of Butare that everything would be done to protect the peace and
unity fostered by the late President. Ntakirutimana explained that this could mean that

1499 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) p. 5.

1430 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) p. 6.

1451 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) p. 6.

1432 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) p. 6.

1433 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) pp. 6-7.

1434 Prosecution Exhibit 158B (Sociolinguistic Analysis, by Ntakirutimana) p. 30; Prosecution Exhibit 159B
(Tolerance or Intransigence, by Ntakirutimana) pp. 14-15.

1433 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) p. 7.
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Kanyabashi was saying that if you wish peace, prepare for war. Ntakirutimana explained that
the visit of the Prime Minister and other members of Government came within the perspective
of sensitising the population. Sindikubwabo’s speech corroborated this assertion, when he
made reference to the widespread killings already in the country.'**°

738.  Ntakirutimana explained that in part two, Kanyabashi revisited the six strategies to deal
with the prevailing situation (mentioned above). In conclusion, Kanyabashi indicated that no
energy would be spared to effectively execute these strategies by scrupulously following “the
very important advice and directives” given by Prime Minister Kambanda. The use of that

phrase illustrated that the advice and directives of the Prime Minister were to be strictly
followed.'*’

739.  Ntakirutimana identified the key words in Kanyabashi’s speech. Kanyabashi addressed
the main speaker, the Prime Minister, six times. This was a clear way of emphasising his
sympathy. The Prime Minister was addressed in each of the six paragraphs and the core
message was to thank him for going to the field to give important advice and directives.'**®

740. Ntakirutimana reported that it was important for the population to be abreast of the
prevailing situation and be sensitised to the appropriate measures to defend the sovereignty and
security of the country. The population was therefore an important component of this matter,
and was mentioned nine times in the short speech. The death of President Habyarimana was
mentioned five times. Ntakirutimana explained that by mentioning the death several times,
Kanyabashi wanted to incite the population to react given that the criminals who caused the
death had only one objective; to seize power.

Nyiramasuhuko Defence Witness WMCZ

741.  Witness WMCZ, a Hutu classmate of Nyiramasuhuko, testified that killings started in
his secteur, in Ndora commune on about 22 or 23 April 1994. He stated that at that time groups
of bandits were created with the purpose of looting and killing Tutsis. Soldiers who had
deserted the battlefront and who did not respect their commanders’ orders began to attack,
plunder and kill people. They started by attacking his home and demanding money."*®°

Nsabimana Defence Witness Charles Karemano

742.  Charles Karemano, a Hutu sociologist who was formerly national secretary of the PSD
party, testified that he arrived in Butare, Ngoma commune on 18 April 1994 when the
bourgmestre was Kanyabashi.'**' He went to the house of a Tutsi friend, Jean Marie Rumiya,
who lived in one of the university houses in the Ngoma commune, Butare-ville secteur.'**
Karemano asked Rumiya for shelter but Rumiya said that it was dangerous for the witness to
stay with him. He showed the witness Mount Huye where houses were being burnt down and

143 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) pp. 6-7.
1457 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) pp. 7-8.
1438 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) p. 8.
149 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) p. 9

1460 T2 February 2005 pp. 30-31 (Witness WMCZ).

41T 21 August 2006 p. 35 (Karemano).

14927 21 August 2006 pp. 33-34 (Karemano).
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people were being killed and told him that Butare was also unsafe, although it did not appear
that way to the witness.'*®® The witness testified that when he arrived in Butare and met
Rumiya, the massacres had not yet started and he felt safe.'***

743.  The witness spent the night of 18 April 1994 at a place known as the Procure of Butare
located opposite the Butare Cathedral; this place was owned by the Diocese and gave priority
lodging to former seminarians.'*® People were seeking refuge there and fighting over
rooms. *®® On 19 April 1994, the witness went to Cyarwa where he had a house.'*®’

744. The witness confirmed that page 72 of his book, Beyond the Roadblocks, contained a
reference to the events of 19 April 1994. The relevant section states:

19 April 1994: Theodore Sindikubwabo makes his first official speech in Butare and
settles down in his house in Tumba, the killings start in Butare. Some consider that the
beginning of the killings in Butare coincides with the dismissal of Préfet Jean-Baptiste
Habyarimana. It is true that the latter had not favoured such killings. But what force
did he have at his disposal to stop them? Neither the army nor the gendarmerie obeyed
his orders, just as they will not obey his civilian successor. But, on the other hand, the
speech of the interim president, first of all, and then his settling down in Butare, will
spark things off. The speech urges the population to chase the enemy. They will be
easily identified to the Tutsis. When he settled down in his town, he brought with him
the guard of his assassinated predecessor. These soldiers kill and incite the population
to also kill and loot. The population will note that it is possible to kill and take other
people’s possessions without being punished. And it will no longer stop.1468

745. The witness testified that he did not hear Sindikubwabo’s speech, but from 19 April
1994 onwards, he heard many comments about it, especially in relation to the President’s
statement that people should not remain indifferent and should work, which stuck in people’s
minds. The meaning of the President’s statement was easy to ascertain when viewed against
the background of the events that occurred after 19 April 1994. The witness’ understanding of
what occurred was that the soldiers who accompanied the President killed and incited the
population to loot. The population realised that this could be done with impunity and also
started killing and looting. People used the speech to legitimate their actions.'*”

746. To the witness’ knowledge, the President’s speech was made in Kinyarwanda and
reference was made during the speech to the term “to work™ or gukora. In the context of
Sindikubwabo’s speech, this word was ambiguous and not everyone understood the speech to
mean the same thing. He did not know if those who perpetrated the killings used the word
gukora. The witness confirmed that the person he referred to in page 83 of his book as

1463721 August 2006 p. 34 (Karemano).
1464724 August 2006 p. 13 (Karemano).
1465721 August 2006 p. 35 (Karemano).

1466 T 23 August 2006 p. 73 (Karemano).

17T 21 August 2006 p. 35 (Karemano).

1468 T 5 September 2006 p. 22 (Karemano).

1499 T, 5 September 2006 pp. 23-27 (Karemano).
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disapproving of the inflammatory speeches and being regretful of the fact that he had to
answer to Sindikubwabo’s speech, was Kanyabashi.'*”°

747. The witness testified that he saw many dead bodies during his stay in Butare between
18 April and 3 July 1994. A truck-load of bodies passed his house around 19 to 22 April 1994
heading towards a mass grave close by. The vehicle was a public works vehicle from a
department within the préfecture. There were many killings between 20 and 30 April 1994.
The killings mainly began after 20 April 1994 and would occur during the day. Subsequently,
people hid during the day, so most of the killings took place at night. It would have been
difficult for the political and military authorities not to know what was going on. The witness
did not personally see any killings."*"!

748. By mid-May 1994, Tutsi professors Karenzi and Rumiya and many others had already
been killed. Further, a Professor named Gaétan, whom people considered to be Tutsi, was
killed. To Karemano’s knowledge, all the Tutsi lecturers of the university who were in Butare
on the campus were killed immediately after 19 April 1994.'472

Kanyabashi Defence Witness D-2-5-1

749. Witness D-2-5-1, a Hu‘fu,1473 testified that on 18 or 19 April 1994, he noticed that
homes were burning in Runyinya, Gishamvu and Huye communes."*’* He testified that at the
roadblock manned by soldiers at Hotel Faucon, he saw the body of a university lecturer called
Claver Karenzi.'*” He knew the professor but could not say if he was a Tutsi. He said it could
clearly be seen that the soldiers had killed Karenzi. He did not see bodies at this roadblock on
other days.'*’®

Kanyabashi Defence Witness D-1-4-O

750.  Witness D-1-4-O, a Hutu health worker, testified that refugees began to enter Ngoma
commune from Gikongoro préfecture between 13 and 18 April 1994. The communes near
Gikongoro préfecture, namely Nyakizu and Runyinya communes and the Nyaruguru region,
were experiencing insecurity.'*’’ Witness D-1-4-O testified that on 18 April 1994, people
began burning and plundering homes in Ngoma commune.'*™®

147075 September 2006 pp. 30-31 (Karemano).

471 24 August 2006 pp. 82-84 (Karemano).

4727 5 September 2006 pp. 53-54 (Karemano).

1473 Defence Exhibit 615 (Kanyabashi) (Personal Particulars).
1474 T 12 December 2007 p. 16 (ICS) (Witness D-2-5-I).

475 T 21 January 2008 p. 34 (ICS) (Witness D-2-5-I).

1476 T 31 January 2008 pp. 10-11 (ICS) (Witness D-2-5-I).
7T, 7 May 2008 p. 14 (Witness D-1-4-0).

478 T 6 May 2008 p. 37 (ICS) (Witness D-1-4-0).
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Ndayambaje Defence Witness Constant Julius Goetschalckx a.k.a. Brother Stan

751.  Brother Stan, a Belgian clergyman, testified that on 18 April 1994, he heard for the first
time a gunshot in Butare town. On that same day, he also observed houses set ablaze near
Gikongoro préfecture."*”

Nsabimana Defence Witness AGWA

752.  Witness AGWA, a Hutu, testified that he arrived in Kigembe commune on 12 April
1994 and the situation was calm. Shortly thereafter, the situation deteriorated rapidly because
the area was receiving Tutsi refugees from the neighbouring Nyakizu and Runyinya
communes. The refugees gathered at the commune office and at CERAI, an agricultural
training centre. About one week later, around 19 April 1994, those gathering at CERAI were
massacred.'**

Nyiramasuhuko Defence Witness Maurice Ntahobali

753. Maurice Ntahobali, Nyiramasuhuko’s husband, Shalom Ntahobali’s father and Rector
of Rwandan National University,'*®' testified that he was aware that one of his friends,
Professor Pierre Claver Karenzi, was murdered in April 1994 in Butare. He heard of this crime
a few days after it occurred and he was sad at losing a friend, as well as a member of the
teaching staff of the institution of which he was in charge.'*® He did not visit Karenzi’s
widow, because he did not know how to find her. In addition, he was ill and had reduced his

movements in order to avoid suffering the same fate as Karenzi.'**®

Nyiramasuhuko Defence Expert Witness Eugéne Shimamungu

754. Eugéne Shimamungu, a doctor of linguistic science with a specialisation in
grammar,'*® testified on the use of propaganda in armed conflict to disseminate and
manipulate information.'*® He stated that the propaganda used in Rwanda was through radio -
such as Radio Rwanda, RTLM for the Government and Radio Muhabura for the RPF - and
written medium.'** In his opinion, Nyiramasuhuko used RTLM to transmit the message of

non-violence because there were not many other choices.'**’

755.  Shimamungu explained that he used lexicon items (words) and semantic fields (the
entire range of meaning that can be given to a word), to analyse the speeches made.'***

756.  Shimamungu opined that Inyenzi was coined by Alloys Ngurumbe, who was a member
of a Tutsi incursion group in the 1960s consisting of 36 people which, at the time, tried to

1479 T 18 September 2008 p. 35 (Brother Stan).

148078 November 2006 pp. 17-18 (Witness AGWA).
1481712 September 2005 p. 16 (Maurice Ntahobali).
14827 16 September 2005 p. 73 (Maurice Ntahobali).

1483 716 September 2005 p. 74 (Maurice Ntahobali).

1484 715 March 2005 p. 8 (Shimamungu).

85 T 16 March 2005 pp. 10-11 (Shimamungu).

4% T 16 March 2005 p. 14 (Shimamungu).

“STT 1 April 2005 p. 4 (Shimamungu).

1488 T 16 March 2005 pp. 41, 43-44, 47-48 (Shimamungu).
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destabilise the Government through terrorist actions. The word was coined by the group as a
name for themselves after the 1959 Rwandan revolution which overthrew the Tutsi monarchy.
This word has been used since that time in Rwanda to describe Tutsi incursions into
Rwanda."*® Shimamungu was of the opinion that the word Inyenzi was understood to mean
“aggressor” when the Inyenzi-Inkotanyi attacked the country. In 1994, the Inyenzi-Inkotanyi
who attacked from Uganda could have been called aggressors.'*”

757. Shimamungu explained that Inkotanyi was a word used to refer to the militia of
Rwabugiri who was a king in power towards the end of the 19" century. He testified that the
word was revived again by the RPF in 1990 so that they became known as the RPF-Inkotanyi
and occasionally, Inyenzi-Inkotanyi. He testified that the word Inkotanyi itself meant die-hard
combatant. The word Inkotanyi also carried the meaning “to devour”, which is an extreme
meaning which causes fear if a group goes by this name.'*"

758. In Shimamungu’s view, the words Inkotanyi and Inyenzi are related to war. Inyenzi
means “cockroach” and cockroaches hide during the day and then operate during the night,
similar to the actions of Inyenzi fighters. There was an attempt to transform the word Inyenzi
into an acronym, meaning “the combatant of the militia,” and indicating they were the most
valiant and brave. '*?

759. It would be incorrect to say that the word Inkotanyi was used by people who did not
like Rwandan Tutsis. From a historic standpoint, the origin of the word, which could not be
subject to challenge according to Shimamungu, denotes that this would be an incorrect
interpretation.'**?

760. Shimamungu consulted Guichaoua’s Report and noted that Guichaoua analysed
Nyiramasuhuko’s diary in which the word “enemy” was referenced. Shimamungu testified that
although he read Guichaoua’s analysis of Nyiramasuhuko’s diary, he did not rely on it in
reaching his conclusions because the diary was personal material and, in his opinion, “diaries
use codes and it is not possible to analyse a diary without consulting the person who is the
author of the diary. And therefore it is impossible to come to any conclusions.”'***
Shimamungu opined that the people identified as belonging to the enemy circles were social
groups from which members of the RPF were enlisted and recruited, mainly Tutsi refugees.'*”

761. Shimamungu stated that the enemy was not only military or soldiers, but also civilians,
particularly having regard to the infiltrators during the events of 1994. At the root of the
massacres was that it was no longer possible to distinguish infiltrators from civilians during the
events of 1994.'*°

1489 1 16 March 2005 p. 49 (Shimamungu).

1490730 March 2005 p. 56 (Shimamungu).

91T, 16 March 2005 p. 50; T. 22 March 2005 p. 68 (Shimamungu).
1492716 March 2005 p. 50 (Shimamungu).

1493 T 16 March 2005 pp. 50-51 (Shimamungu).

1494 T30 March 2005 p. 74 (Shimamungu).

95T 1 April 2005 p. 48 (Shimamungu).

199 T 1 April 2005 p. 56 (Shimamungu).
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President Sindikubwabo’s Speech

762.  With reference to Sindikubwabo’s speech of 19 April 1994, Shimamungu stated in his
Report that:

There is no coding or encoding of the word Gukora ... outside of its meaning in
everyday Kinyarwanda. The word has always been used in its usual context. There is
no reason to establish codes for the purpose of giving orders. Everybody was surprised
by events, but there was no time to codify anything whatsoever in connivance with the
Rwandan population.1497

763. Shimamungu stated that the most common meanings of the word gukora were “do,
work, act”, and “be occupied with”. He stated that the meaning of a word may mutate, based
upon the context of a sentence. The word gukora carried negative meanings as well, but only
when used in certain contexts. The negative meanings of gukora include “to destroy
somebody’s dwelling”, and “to rob everything, to leave nothing behind.” Other non-negative

: : 14
meanings of the term are “to pass a trial, a test”.'*"®

764.  Shimamungu opined that according to the 1985 dictionary he consulted, the meaning of
gukora has never been “to kill Tutsis,”'**” and Rwandans could not have understood it to mean
50."°% The word did not have a coded meaning in President Sindikubwabo’s speech.'™!

765. Shimamungu testified that before 1994, the word gukora was somewhat related to
umuganda, which generally meant “going to do community work in a self-help mutual
assistance context.” When neighbours were building, each person would bring a piece of
timber to assist in the building and in that mutual self-help context, the term umuganda meant
“to work.” In February 1974, “umuganda” was introduced by the MRND. This involved
building roads and other things that the state was unable to do but that could be effectuated by
the community or population. This was mandatory every Saturday of each week. Shimamungu
indicated this was a political meaning not found in the dictionary.'*"?

766. Shimamungu testified that after the introduction of multi-party politics in Rwanda in
the 1990s, the practice of community work ended."”” Shimamungu clarified his opinion
saying: “I appeared to hesitate at that time [earlier during his testimony] because I wasn’t sure
I was able to confirm umuganda existed, but not in any structure or organised manner by the
MRND, but it was organised at the level of the population ... It existed right up to 1994.”"°%

767. In his Report, Shimamungu explained that in the 1994 framework gukora/umuganda
represented the fight against the RPF and infiltrators, where the population came together to
clear areas where the infiltrators could hide, such as forests and bushes. The RPF was issuing

97T, 24 March 2005 p. 59 (Shimamungu); Defence Exhibit 278B (Nyiramasuhuko) (Shimamungu Expert
Report) pp. 38-40.

1495 716 March 2005 p. 57 (Shimamungu).

1499 716 March 2005 pp. 55-57 (Shimamungu).

1300716 March 2005 pp. 56-57 (Shimamungu).

01T 30 March 2005 p. 23 (Shimamungu).

1392 T 16 March 2005 pp. 58-59 (Shimamungu).

1393 T 16 March 2005 pp. 58-59; T. 30 March 2005 pp. 47-48 (Shimamungu).

1304 T, 24 March 2005 p. 20 (Shimamungu).
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negative propaganda to discredit these operations and claimed that the population was trying to
flush out Tutsis in order to massacre them.'**

768. Shimamungu consulted Alison Des Forges’ book, Leave None to Tell the Story, for his
Report.””® In the book Des Forges contended that the word gukora meant “kill the Tutsis”
during the 1959 revolution and in 1994."°°” Shimamungu stated that he did not rely upon the
said paragraph because “all the scientific requirements were not met [, i.e.] some references ...

. g 1508
to specific texts were missing”.

769. Shimamungu further recalled his Report where he noted that the French translation of
the speech by the President makes much reference to the word gukora to mean “work.” In his
opinion, the Prosecution gave the wrong meaning to the word gukora as used in
Sindikubwabo’s speech because the word has different meanings. Shimamungu did not use the
word in his own translation because it was not suitable in the context. In place of the word
“work,” Shimamungu used the words, “[1]et them stand aside and allow us to act.”"*"

770. Shimamungu stated that when Sindikubwabo said “step aside” in the context of the
war, the President was referring to people working in the administration."”'’ In other words,
members of the administration who are ignorant and do not do their work should step aside
and be replaced.””'! Given the context, gukora and its derivatives were used exclusively with
regard to staff and administrative personnel. In Shimamungu’s opinion, it was not possible to
conclude that President Sindikubwabo would have used that term to incite the population.
Gukora is only used in very specific circumstances and with very specific meaning."”'?

771. The main theme of the President’s speech of 19 April 1994 was that everyone had to be
“the guardian or the custodian of his or her neighbour”. This theme concerned insecurity and
the presence of so many displaced people. No gendarmes were available, so everyone was told
to be his neighbour’s keeper.'

772.  Shimamungu opined that in Sindikubwabo’s speech, it was unclear who the refugees
were, i.e. whether they were Hutus or Tutsis. The issue of security arose because refugees were
carrying weapons. He concluded that Sindikubwabo was in fact talking about RPF infiltrators
who were among the refugees in the camps. These infiltrators were not necessarily Tutsis."”'

773. In one part of his speech, Sindikubwabo stated “[s]eek these people out who went to
learn how to kill us and get rid of them,” and that “the traitors should be identified so that they
maybe — maybe prevented from causing havoc.” Shimamungu was asked what he understood

130571 April 2005 p. 8 (Shimamungu); Defence Exhibit 278B (Nyiramasuhuko) (Shimamungu Expert Report) p.
40.

139 30 March 2005 pp. 5, 40 (Shimamungu).

1307130 March 2005 p. 41 (Shimamungu).

1398 3 March 2005 pp. 41-43 (Shimamungu).

1399 717 March 2005 pp. 40-43 (Shimamungu); see also Defence Exhibit 278B (Nyiramasuhuko) (Shimamungu
Expert Report) p. 38.

15197, 31 March 2005 p. 79 (Shimamungu).

ST 31 March 2005 p. 80 (Shimamungu).

13127 17 March 2005 p. 70; T. 31 March 2005 p. 80 (Shimamungu).

13T 17 March 2005 pp. 8-9 (Shimamungu).

1314 T, 17 March 2005 pp. 20-22 (Shimamungu).
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by the phrases “getting rid of,” and “preventing them from causing havoc.” Shimamungu
explained that Sindikubwabo was making reference to several people. At one point he referred
to the administration — that blockages were caused by ignorance — so that those who were
blocking the proper running of the administration should be replaced. The President also made
referenlcs?5 to infiltrators who, in view of the war, should be neutralised to stop them causing
havoc.

774.  Shimamungu opined that the unusual appearance of the President at the swearing-in
ceremony of a préfet — usually an administrative ceremony — was a cover-up, hiding the fact
that the Government had fled Kigali and had been in hiding in Murambi. The fact that the
Government had moved to Butare logically gave the population the awareness that there was

fierce fighting in Kigali and that Kigali was either already in the hands of the RPF or about to
be. 1516

775. Shimamungu explained that the word nyirandabizi was not a coded word, but meant
“those who claim to know everything.”"”'” The word referred to people who are waiting for the
regime to change to make the best out of it. In Butare préfecture some people thought that the
purpose of the war was to simply overthrow the Government, after which they would be able
to obtain positions or posts.'*'®

776. When President Sindikubwabo spoke of “[t]hose who are indifferent”, he was not
talking about enemies. Because he was talking in an administrative meeting, he meant that
those who were indifferent should be ignored and not fought against with weapons."”"
Shimamungu stated that Préfer Habyalimana might have been part of this group of
indifferent/ignorant people, but that he was no longer a target after his removal.'**

777. Shimamungu considered the conclusion of Sindikubwabo’s speech to be consistent
with his speech of 17 April 1994. In the conclusion, the President indicated that everyone was
to work together for the same cause. His Government would not govern as the previous one
and that rather than being a saviour Government, it was a crisis Government. His Government
was united and would work for a common purpose, namely, victory and peace for Rwanda.'**!

778.  Shimamungu stated that it was difficult to make a detailed analysis of the statements in
the President’s speech because they would have been taken out of context. The speech was
made to administrative officials and not to the population. He explained that the speech was a
product of the war and contained extremist statements calling for the death of others. He
nonetheless noted that these statements were made by both sides of the conflict."*** Although

B3 T 1 April 2005 pp. 56-57 (Shimamungu); see also Defence Exhibit 278B (Nyiramasuhuko) (Shimamungu
Expert Report).

1516717 March 2005 pp. 31-33 (Shimamungu).

517 Defence Exhibit 278B (Nyiramasuhuko) (Shimamungu Expert Report) p. 49.

1518 731 March 2005 p. 41 (Shimamungu).

19T 31 March 2005 p. 63 (Shimamungu).

1320731 March 2005 pp. 64-65 (Shimamungu).

1321 T 17 March 2005 p. 72 (Shimamungu).

13227 21 March 2005 pp. 74-75 (Shimamungu).
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the speech was delivered to administrative authorities, the fact that it was broadcast over the
radio meant that it also targeted the population as a whole."*

779. Shimamungu explained that the new Government used inauguration ceremonies to
eliminate insecurity. During his speech, Nsabimana, the new préfet, accepted to perform his
duties with the support of the President."”** No préfet could be sworn-in against his will —
therefore, Nsabimana must have spoken during the ceremony and asked for support in the

performance of his future duties. Shimamungu did not possess Nsabimana’s speech, if indeed
he spoke.'**

Prime Minister Kambanda’s Speech

780.  Shimamungu identified a document as a speech by Jean Kambanda, recorded on Radio
Rwanda on 11 April 1994."°%° Since the broadcast was given over the radio, it was addressed
both to the authorities, as well as to the population.'>*” In his opinion, this broadcast as well as
all the speeches made from 8 April 1994 to 19 April 1994 required members of the population
and, more specifically the officials, to ensure the maintenance of security. This was a response
to the fact that it had been observed that roadblocks had been erected without the knowledge of
the authorities.'**®

781. Shimamungu testified that he associated with the Habyarimana family when his
company in France published the book Juvénal Habyarimana, the man assassinated on 6 April
1994 in 2004."% As part of his membership of the RDR party (Movement for Democracy and
Return of Refugees to Rwanda), he wrote Prosecution Exhibit 167B (correspondence between
Shimamungu and the French media). The correspondents expressed their views on a television
programme which concerned the reaction to justice in Rwanda following the 1994
genocide.””*® Read as a whole, Exhibit 167B attributes responsibility for the genocide in
Rwanda in 1994 to the current President Paul Kagame and his army, the RPF. Shimamungu
considered that the programme wrongly blamed Hutus alone for the 1994 genocide and opined
that the assassination of President Habyarimana triggered the genocide.'**!

782.  Shimamungu testified that he was a member of AGIIR, an association for impartial
international justice for Rwanda following the events of 1994."*% He attended an AGIIR
meeting that resulted in the Amsterdam Declaration of 28 November 2004, part of which calls
on the democratic opposition and civil society in Rwanda to resist the current political regime
and insists that donor agencies halt all assistance and support to the RPF regime.'*

1323 722 March 2005 pp. 53, 58-59 (Shimamungu).
1324 717 March 2005 p. 28 (Shimamungu).

1323 7 22 March 2005 pp. 64-65 (Shimamungu).

1326 722 March 2005 p. 42 (Shimamungu); Defence Exhibit 282C (Nyiramasuhuko) (Kambanda’s speech of 19
April 1994).

13277, 22 March 2005 p. 45 (Shimamungu).

1328 T 22 March 2005 pp. 42-45 (Shimamungu).
1529729 March 2005 pp. 7-8 (Shimamungu).

1339 T 29 March 2005 pp. 12-13, 16-17 (Shimamungu).
1331 T 29 March 2005 pp. 18-19 (Shimamungu).

1332 T 29 March 2005 p. 38 (Shimamungu).

1333 729 March 2005 p. 40 (Shimamungu).
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Kanyabashi Defence Expert Witness Filip Reyntjens

The Removal of Préfet Habyalimana

783. Filip Reyntjens, an expert in Rwandan history, government and human rights, testified
that the overriding reason why Préfet Habyalimana was killed was because he was Tutsi. He
stated that commune authorities in Ngoma commune and Butare town did not play a major role
in the lzc§73e4nocide. Other factors intervened and other players committed the genocide in
Butare.

784. Préfet Habyalimana, along with the bourgmestres of Butare town and Ngoma
commune, managed to maintain the peace. The dismissal of Préfer Habyalimana under very
humiliating circumstances was also a factor precipitating violence.'”>> The dismissal was
particularly humiliating because it was announced to the populace when the Interim President,
the Prime Minister and eight ministers were visiting town. Préfet Habyalimana was chased out
unceremoniously and was later assassinated.'”® Reyntjens testified that the Interim
Government decided to dismiss Préfet Habyalimana on 16 April 1994 and that he was
formally removed from office on 19 April 1994."*7 Only after Préfet Habyalimana was
removed, and the Interim President spoke at the 19 April 1994 meeting, did the genocide
spread throughout Butare préfecture.**

Nsabimana’s Swearing-in Ceremony

785. Reyntjens testified that on 19 April 1994, President Sindikubwabo, Prime Minister
Kambanda and eight ministers came to Butare town; they held speeches which were also
broadcast over radio, thus reaching all the inhabitants of Butare préfecture. The speakers
demanded that the inhabitants should not stand by while the events were taking place in other
parts of the country. Reyntjens further testified that the massacres started in Butare through
“external influences.”"

786. Reyntjens confirmed that the replacement of the préfet, the speeches by Kambanda and
Sindikubwabo, the introduction of the Presidential Guard and the introduction of the
Interahamwe in Butare contributed to the spread of the genocide in Butare."”* The
Government did not need to communicate with the population through the bourgmestres; it
had means to communicate directly with the population via radio or speeches.'*!

13347 21 November 2007 pp. 42-43 (Reyntjens).

13357, 20 September 2007 p. 40 (Reyntjens).

1336 720 September 2007 p. 44 (Reyntjens).

1337720 September 2007 p. 45; T. 25 September 2007 p. 64 (Reyntjens).

1338 725 September 2007 p. 62; T. 21 November 2001 pp. 24, 42 (Reyntjens).
1339720 September 2007 p. 40 (Reyntjens).

13807 2 October 2007 p. 15 (Reyntjens).

134T, 21 November 2008 p. 43 (Reyntjens).
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Kambanda’s and Kanyabashi’s Speeches

787. Reyntjens testified that he had analysed a transcript of a radio broadcast, containing a
short excerpt of Kambanda’s speech and the full text of Kanyabashi’s speech."”** The two
speeches were in a transcript from a Radio Rwanda broadcast, with a journalist from Radio
Rwandall,5 33 ean Baptiste Bamwanga, speaking between the Kambanda excerpt and Kanyabashi’s
speech.

788. Reyntjens also analysed a document of 38 pages containing the larger part of
Kambanda’s 19 April 1994 speech from the beginning, but with the end cut off.””* He
received the French translation from the Kanyabashi Defence, but never saw the original
transcript or the audio tape.”* Reyntjens analysed the speeches on the basis of the French
translation of the transcripts only. He did not specifically interview anybody in connection
with these speeches.'**

Prime Minister Kambanda’s Speech

789. Reyntjens testified that Prime Minister Kambanda ended with a direct threat to the
bourgmestres, by saying, “I am saying this to some bourgmestres about whom it has been said,
they are going to have themselves trained among the Inkotanyi.” Reyntjens stated that
“[a]lmong the Inkotanyi” obviously referred to the RPF. Reyntjens stated that Kanyabashi was
almost arrested in October 1990 as a so-called accomplice of the RPF."**

790. Kambanda’s speech was a sign of “the spread of power” because the Prime Minister
was addressing himself directly to responsables de cellule, the lowest echelons of the
administrative system, instead of following the normal hierarchical way — through the préfets,
bourgmestres and conseillers. The broadcast of the address to the population and to the
politicallsg)garties was a sign of the power spread from the traditional hierarchies to the political
parties.

President Sindikubwabo’s Speech

791. Reyntjens agreed that President Sindikubwabo’s speech was an appeal for the spread of
the genocide to Butare and an instruction from the highest authority to start the massacres in
Butare."”* Reyntjens confirmed that the President directed himself to Nsabimana saying that
the new préfet had just promised to do his utmost to discharge his duties and that Nsabimana

1342 T 20 September 2007 pp. 51-52, 57, 59 (Reyntjens); Prosecution Exhibit 161B (Kanyabashi’s Unswerving
Support, by Ntakirutimana).

3% Defence Exhibit 573B (Kanyabashi) (Extracts of speeches by Kambanda and Kanyabashi); T. 20 September
2007 pp. 58-59 (Reyntjens).

1344 720 September 2007 pp. 51-52, 57, 59 (Reyntjens).

1345 Defence Exhibit 575 (Kanyabashi) (Transcript of Radio Rwanda Broadcast of Kambanda’s Speech); T. 24
September 2007 pp. 7-8, 12 (Reyntjens).

1346721 November 2007 pp. 43-44 (Reyntjens).

1347 Defence Exhibit 573B (Kanyabashi) (Extracts of speeches by Kambanda and Kanyabashi); T. 20 September
2007 p. 60 (Reyntjens).

1348 T 24 September 2007 pp. 16-17 (Reyntjens).

134T, 21 November 2007 p. 45 (Reyntjens).
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asked for the Government’s support.'”>” Reyntjens confirmed that in the context of talking

about spreading the genocide to Butare, the duties of the préfer included the massacre of
Tutsis.”!

792. Reyntjens confirmed the President directly addressed the préfet saying, “[a]pproach the
bourgmestres, organise meetings with them often, ask each of them what he needs ... If you
decide he is lazy or carefree, tell him to apply himself to the work instead of leaving all the
work to others.”'”>* He agreed that “work” in this context of genocide in Rwanda between
April and July 1994 meant to kill Tutsis. Reyntjens affirmed that the President’s words, “[n]Jow
be vigilant ... protect your préfecture instead. It is everybody’s duties”, meant that everyone,
including the bourgmestres, should start the massacres of the Tutsis.'>

793. Reyntjens testified that Sindikubwabo and Kambanda had sent a clear message to the
people of Butare, and more precisely, to the local authorities, telling them that, “[y]ou are
either with us or against us.”'>>* He added that Sindikubwabo, who had legitimate political
power and power over the army, required the people of Butare to follow the Government.
Therefore no commune authority could have openly opposed the genocide, otherwise he would
have been killed. Reyntjens stated that several bourgmestres tried to flee and they were

killed.">*

794. Reyntjens testified that President Sindikubwabo’s speech with its open or veiled
threats, and the speech of Prime Minister Kambanda, with its threats towards the bourgmestres
and the dismissal of Préfer Habyarimana, sent a message to everybody in Butare that the
Government expected Butare town and préfecture to get involved in the genocide.””
Reyntjens later stated that he found Kambanda’s and Sindikubwabo’s speeches
“fundamentally different”. President Sindikubwabo appealed to the population of Butare to
spread the genocide to Butare préfecture; Kambanda’s speech seemed to be legitimate and
without any “double meaning”. Reyntjens added that the two tasks that Kambanda assigned to
the bourgmestres, to ensure the security of the population and to safeguard national
sovereignty, appeared to be normal and legitimate within the context of the time.'*>’

Kanyabashi’s Speech

795.  Reyntjens also analysed Kanyabashi’s speech of 19 April 1994."*® When Kanyabashi
delivered his speech he “did not have any choice. He had to say something ... it was a speech

1330 prosecution Exhibit 151B (Speeches by Sindikubwabo and others delivered on 19 April 1994); T. 21
November 2008 pp. 45-46 (Reyntjens).

13517 21 November 2008 p. 45 (Reyntjens).

13327 21 November 2008 p. 46 (Reyntjens).

133 Prosecution Exhibit 151B (Speeches by Sindikubwabo and others delivered on 19 April 1994); T. 21
November 2008 p. 47 (Reyntjens).

153 Defence Exhibit 571B (Kanyabashi) (Reyntjens Expert Report) p. 9.

1555 Defence Exhibit 571B (Kanyabashi) (Reyntjens Expert Report) p. 10; T. 2 October 2007 pp. 19-20
(Reyntjens).

1336 T 20 September 2007 p. 67 (Reyntjens).

1357724 September 2007 pp. 15-17 (Reyntjens).

138 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana); T. 20 September 2007 p.
61 (Reyntjens).
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which was not prepared.”’”” Reyntjens added that Kanyabashi was the elder of the
bourgmestres in Butare préfecture, and a refusal to speak would have been seen as a hostile act
from the opposition, given what had been said by the President and the Prime Minister."*®

796. Reyntjens testified that Kanyabashi’s speech expressed discomfort, referring to
passages, such as “[i]t is difficult to find the appropriate words.”'>®' Reyntjens stated that
Kanyabashi remained “extremely vague” in his speech. Reyntjens referred to the following
passage: “I wanted to say that we espouse the ideas of peace and unity”,'*** and stated that
Kanyabashi did not specify his objectives. Reyntjens added that Kanyabashi subscribed to the
two Governmental objectives mentioned in Kambanda’s speech without involving in the plan
to commit genocide, namely the security of the population and the safeguard of the national
sovereignty. Reyntjens stated that he did not find any support for the genocide plan of the

Interim Government in Kanyabashi’s speech.'*®

797. Reyntjens testified that he did not see anything incriminating in Kanyabashi’s speech,
if he was simply responding to Kambanda’s speech. Kanyabashi tried to focus on positive
elements. Reyntjens emphasised that if Kanyabashi had subscribed to the statements of the
President and accepted the fact that the genocide should have been spread to that préfecture, he
would have told the President that he agreed with his speech. Kanyabashi did not say this.">*

798. Reyntjens was asked about Kanyabashi’s speech in which he stated, “[a]s we have
shown, we would like to reiterate our support to your Government and we will continue to do
our utmost for the Government to achieve its objectives.” Reyntjens confirmed that
Kanyabashi was addressing the Prime Minister and all of the other members of the
Government and that he was affirming the support of all bourgmestres and of the people to the
objectives of the Government.'>®

799. Reyntjens disagreed with the suggestion that the population who listened to the
speeches of 19 April 1994 got the impression that all the authorities at the national, préfecture
and commune level who were attending the ceremony, were in support of the Government’s
plan of genocide. He stated that Kanyabashi only addressed the Prime Minister but not the
Presiderlls‘[é6 and this could be because Kanyabashi was in disagreement with the President’s
speech.

800. Reyntjens stated that Kanyabashi held a pacification meeting on 19 April 1994, on the
same day as Nsabimana’s swearing-in ceremony. He discouraged the genocide, that too after
Sindikubwabo’s speech, which must have required a certain amount of courage.'®’

1339720 September 2007 p. 61 (Reyntjens).

130T 20 September 2007 p. 62 (Reyntjens).

131 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana); T. 20 September 2007 pp.
61-62 (Reyntjens).

1362 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana); T. 20 September 2007 p.
63 (Reyntjens).

1363 7,20 September 2007 p. 63 (Reyntjens).

134 T 24 September 2007 p. 19 (Reyntjens).

133 T 21 November 2008 p. 48 (Reyntjens).

13 T 21 November 2008 p. 49 (Reyntjens).

13677, 28 September 2007 p. 22 (Reyntjens).
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Order of the Speeches

801.  Reyntjens voiced uncertainty regarding the order in which the speeches were made.'**®

From the details of the radio broadcast, he deduced that the speeches were probably delivered
in the following order: first Kambanda, then Sindikubwabo and finally Kanyabashi."*®

802. Reyntjens admitted that before coming to testify, he had not seen the importance of the
order of the speeches. He had therefore accepted the research done by Des Forges. He
conceded that he should and could have looked into this before coming to testify. He stated
that he glg not have the documents concerning the order of the speeches when he drafted his
Report.

803. Reyntjens testified that he did not consider Kanyabashi as a friend but as an
acquaintance and that his relationship with Kanyabashi did not have any impact on his
independent opinion as an expert.””’' Reyntjens said that he had brief conversations with
Kanyabashi in the street, he shared a drink with Kanyabashi four or five times, but they never
visited each other’s homes.">”

804. Kanyabashi named Reyntjens as his lawyer before Investigating Judge Vandermeersch
in Belgium, however, Reyntjens said that he did not talk to Kanyabashi after his arrest, or
represent Kanyabashi as he was not a practicing lawyer at the time."”” In that statement,
Reyntjens indicated that he had known Kanyabashi for a long time and that “he knew him as
somebody who never practiced ethnic discrimination and who always did everything to
maintain peace in his commune.” °™*

Start of Killings in Butare Préfecture

805. Reyntjens testified that events in Butare préfecture did not follow what was happening
in other regions of Rwanda between 6 April 1994 and 19 to 20 April 1994."°” There were
massacres in some préfectures that commenced within 24 hours after 6 April 1994. In contrast,
the only préfecture in Rwanda in which there were no massacres in the first days after the
President’s plane crash was Butare préfecture.>’

806. Reyntjens testified that up until 19 or 20 April 1994, there was no genocide taking
place in Butare town despite the fact that other communes close to Butare town were suffering
from mass killings."””” The genocide only began in Butare town when people from outside
arrived.””” The fact that violence was delayed in Butare town and Butare préfecture was no
coincidence; it was due to internal factors within Butare, including the presence of Préfet

1368 720 September 2007 p. 45 (Reyntjens).

13697, 20 September 2007 p. 61 (Reyntjens).

1370 T, 22 November 2008 pp. 12-13 (Reyntjens).

71T, 20 September 2007 p. 11 (Reyntjens).

1572720 September 2007 p. 10; T. 21 November 2008 pp. 8-9 (Reyntjens).
1573 7. 21 November 2007 pp. 11-12 (Reyntjens).

1574 7. 21 November 2007 p. 14 (Reyntjens).

1373719 September 2007 p. 5; T. 20 September 2007 p. 39 (Reyntjens).
1376 T 20 September 2007 p. 38 (Reyntjens).

777,20 September 2007 p. 39; T. 2 October 2007 p. 15 (Reyntjens).
1578 T, 20 September 2007 p. 39 (Reyntjens).
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Habyalimana."”” Butare was able to resist the genocide because Préfet Habyalimana set a
policy of preventing violence, which was carried down through the administrative chain to
bourgmestres and conseillers, despite the national genocide policy.””* However, Reyntjens
confirmed that massacres started on a small scale quite early after 6 April 1994 in Butare
préfecture.’®!

807. He testified that even if President Sindikubwabo had not spoken at the swearing-in
ceremony, Préfet Habyalimana had not been replaced, and the Presidential Guard and
Interahamwe had not been introduced into Butare préfecture, the genocide would still likely
have spread to Butare préfecture. The witness stated that even before the speech of 19 April
1994, the genocide was spreading like wildfire. Even if Sindikubwabo and Kambanda had not
come to make their speeches, Reyntjens opined that it was very likely that Butare would not
have been spared. He did, however, recognise that this was speculation as the speeches were
made and the préfet was replaced, and it is difficult to verify what did not happen.'>**

808. In his Report, however, Reyntjens explained that there were some cases of violence
immediately after the death of President Habyarimana. He stated that the situation began to
deteriorate during the course of the week of 11 April 1994 with the arrival of displaced people
and “troublemakers” in Gikongoro. From 15 April 1994, more locals joined the killers who
had arrived from elsewhere. The massacres of Tutsis in Simbi, Kansi, Kigembe, Nyakizu and
Huye communes were telling of the extension of the genocide to Butare. The préfecture was
inevitably sliding towards the situation that was widespread in the rest of Rwanda.'”™

Nsabimana

809. Nsabimana was a member of the PSD political party.'”® On 16 April 1994, Francois
Ndungutse and Etienne Bashimiki, both PSD members, visited Nsabimana at his home and
proposed his appointment as préfet of Butare préfecture.”®® Nsabimana was surprised by the
visit as he had never considered such a post, knew nothing about politics and viewed political
positions as being onerous. Nsabimana refused, telling them to return to him only if they did
not find anyone else.'”*® He also told Jean Kambanda that he would not be interested in the
post of préfet.®® From Guichaoua’s Report, Nsabimana learned that Ndungutse and
Bashimiki had first approached Jean Bapfakurera, a well-respected PSD member, to become

57T, 20 September 2007 p. 39; 21 November 2007 p. 24 (Reyntjens).

13807 21 November 2007 pp. 29-30 (Reyntjens).

1381 2 October 2007 p. 12; T. 21 November 2007 p. 23 (Reyntjens).

13821 2 October 2007 pp. 14-15 (Reyntjens).

138 Defence Exhibit 571B (Kanyabashi) (Reyntjens Expert Report) p. 7.

1384 711 September 2006 p. 40 (Nsabimana).

1385 T 11 September 2006 pp. 67-68 (Nsabimana); Prosecution Exhibit 113A (The Truth About the Massacres in
Butare, by Nsabimana) pp. 4-5; Defence Exhibit 494B (Nsabimana) (Facts about the Massacre in Butare, by
Nsabimana) pp. 3-4.

138 T 11 September 2006 p. 69 (Nsabimana).

1387 T, 22 November 2006 pp. 40-41; Prosecution Exhibit 113A (The Truth About the Massacres in Butare, by
Nsabimana) p. 5; Defence Exhibit 494B (Nsabimana) (Facts about the Massacre in Butare, by Nsabimana) p. 3.
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préfet.>* Nsabimana testified that he did not think it possible to refuse the position of préfet in

mid-April 1994."°%

810. Nsabimana testified that on 17 April 1994, a trader who worked in Butare town
informed him that he had been appointed préfet. Nsabimana told the trader that he had no
comment and had not heard the news."””® Although he initially refused the appointment, he
could do nothing about his situation."*”’ On 18 April 1994, Nsabimana listened to the radio and
confirmed his appointment as préfet. He heard that the swearing-in ceremony would take place
on 19 April 1994. He had no written document of appointment; everything was done over the
radio."*** No one from the Ministry contacted Nsabimana about the appointment.'***

811. Nsabimana testified that he met Nyiramasuhuko at Chez Christine on 10 June 1994 and
she denied involvement in the arrest of Préfer Habyalimana.'>*

The Swearing-in Ceremony

812. Nsabimana testified that the ceremony took place in Ngoma in Butare town on 19 April
1994, on a Tuesday.'”*® Nsabimana arrived for the swearing-in ceremony at the MRND Palace,
also known then as the multi-purpose house in Butare town at precisely 10.00 a.m.'> Soon
thereafter the Government officials arrived.””®’ The ceremony was attended by Government
ministers, bourgmestres and other officials, including Callixte Kalimanzira - a representative
of the Ministry of Interior, who was the master of ceremonies, Prime Minister Jean Kambanda,
Doctor Straton Nsabumukunzi - the Minister of Culture, Minister Justin Mugenzi, the Interim
President Sindikubwabo, Eliezer Niyitegeka - Minister of Information, Colonel Muvunyi and
Bourgmestre Kanyabashi of Ngoma commune.””® Nsabimana did not see Nyiramasuhuko
when she arrived at the swearing-in ceremony, but concluded that she was also there."*”

813. Nsabimana testified that he did not expect to see the President at the ceremony and he
was surprised by the manner in which he came. It looked as if the President had arrived by
chance and Nsabimana was surprised.'®” Sindikubwabo sat next to Nsabimana at the front.'®"!
Nsabimana could not confirm whether Nteziryayo was present at the ceremony.'®** Nsabimana
explained that Sindikubwabo was not wearing military fatigues that day.'*”

138 T 22 November 2006 pp. 35-36 (Nsabimana).
138 T 22 November 2006 p. 37 (Nsabimana).

139 T 11 September 2006 p. 71 (Nsabimana).
91T 11 September 2006 p. 73 (Nsabimana).
92T 11 September 2006 p. 74 (Nsabimana).

1393 T 12 September 2006 pp. 7-8 (Nsabimana).
1394 T, 11 October 2006 pp. 17-18 (Nsabimana).
13957 11 September 2006 p. 81 (Nsabimana); Defence Exhibit 499A (Nteziryayo) (Calendar of 1994).
139 T, 11 September 2006 pp. 76, 78 (Nsabimana).
97T, 11 September 2006 pp. 75, 78 (Nsabimana).
1598 T 11 September 2006 pp. 79-80 (Nsabimana).
15997, 11 September 2006 p. 80 (Nsabimana).

1990 T 12 September 2006 p. 14 (Nsabimana).
11T 12 September 2006 p. 15 (Nsabimana).

1902 T 20 November 2006 p. 32 (Nsabimana).

1903 720 November 2006 p. 33 (Nsabimana).
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Speeches

814. Nsabimana testified that Ministers Mugenzi and Niyitegeka spoke in harsh tones.'®**

Prime Minister Kambanda used a normal tone of speech and essentially provided an account of
what happened, akin to a briefing of the situation.'®”> Bourgmestre Kanyabashi also spoke and
President Sindikubwabo made a lengthy speech in a very harsh tone.'**

815. Nsabimana testified that Ministers Mugenzi and Niyitegeka spoke first.'®”” Prime
Minister Kambanda then took the floor after he was introduced by Kalimanzira.'*”® President
Sindikubwabo was not present when Kambanda began his speech. Sindikubwabo arrived while
Kambanda was making his speech.'®” Sindikubwabo then took the floor and spoke at
length.'®'® At the conclusion of his speech, Sindikubwabo gave the floor to Nsabimana.'®"
After a brief address by Nsabimana, the President took the floor again to say that he had to
leave to attend to other concerns and he left.'®'? After the President left, the ceremony
continued and Kambanda resumed his speech that he had started before the President’s
arrival.'®”® After Kambanda’s speech, Kanyabashi spoke and at the end, the bourgmestres put
questions to the Prime Minister.'®'* Kanyabashi was the last to speak.'®’” The question and
answer session involving the bourgmestres did not last long and although Nsabimana did not
remember the specific questions asked, he was sure they concerned insecurity.'®'® The
outgoing préfet, Habyalimana, was present in the room but never took the floor to speak.'®!”

President Sindikubwabo’s Speech

816. Nsabimana testified that the President had the effect of a “tsunami” when he took the
floor.'*" Sindikubwabo spoke at length and used a very harsh tone. Nsabimana did not
remember whether Sindikubwabo also used gestures and body language.'®"® Nsabimana said
that nothing was written but the President had a small agenda with words written at random on
a piece of paper and his speech was a political speech. The President thanked the former préfet
for his work. When the President was speaking, it was noticeable that something was

1604 T 12 September 2006 pp. 9-10 (Nsabimana); Prosecution Exhibit 113A (The Truth About the Massacres in
Butare, by Nsabimana) p. K0016626; Defence Exhibit 494B (Nsabimana) (Facts about the Massacre in Butare,
by Nsabimana) p. 3.

1905 T 12 September 2006 p. 11 (Nsabimana).

1696 T 12 September 2006 pp. 13-14 (Nsabimana).

197 T, 12 September 2006 pp. 9-10 (Nsabimana).

1908 712 September 2006 p. 11 (Nsabimana).

1999 T 12 September 2006 p. 13 (Nsabimana).

16107 12 September 2006 p. 14 (Nsabimana).

16117 12 September 2006 p. 20 (Nsabimana).

16127 12 September 2006 p. 30 (Nsabimana).

1613712 September 2006 pp. 20-21, 28-30 (Nsabimana).

1614 712 September 2006 pp. 28-30 (Nsabimana).

16157, 12 September 2006 p. 31 (Nsabimana).

1016 T 12 September 2006 p. 27 (Nsabimana).

117 T 12 September 2006 pp. 31-32 (Nsabimana).

1918 T 12 September 2006 p. 17 (Nsabimana).

1919 T 12 September 2006 p. 14 (Nsabimana).
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happening within him. Nsabimana queried whether it was anguish, sadness, fury or anger and
stated that the situation was rather complicated.'®*

817. Nsabimana testified that Sindikubwabo spoke about his recent tour of Gikongoro
préfecture, his visit to Maraba and Nyakizu in Butare and then gave his speech. Sindikubwabo
described how he addressed the population in Nyakizu, that people had already been killed in
Nyakizu, and that there was insecurity everywhere in Butare.'®*' Nsabimana testified that the
President used the word ntidindeba, which means “it does not concern me” or “I am not
concerned.”'®? The President also used the word barajenjetse which Nsabimana loosely
translated to mean “perhaps they are not serious”. Nsabimana understood these words but not
what the President meant by them in his speech. Nsabimana concluded that those who were
presentlgggthe speech did not understand and were wondering about the President’s complex
speech.

818. Nsabimana heard the totality of Sindikubwabo’s speech but its analysis was not his
concern at the time. His only concern was that he was becoming préfet; he was seeing
ministers; he had never been in the presence of the President of the Republic and was
concerned where all this was leading to.'®** Nsabimana testified that Sindikubwabo made a
very ambiguous political speech,'®® and that an expert was needed to translate and explain the
words the President used.'®*

819. Nsabimana testified that the majority of Sindikubwabo’s speech was in a harsh tone so
much so that the people attending were not saying a word; they were trying to listen and
Nsabimana wondered whether they understood anything. Nsabimana did not personally
perceive the speech as providing him guidelines or as inciting him to carry out any action
whatsoever in his capacity as préfet of Butare.'%%’

820. Nsabimana explained that he called Sindikubwabo’s speech inflammatory while he was
in exile around September 1994. Nsabimana said that as time went by he understood more and
more that it was indeed inflammatory and that the massacres took place in Butare because of
this speech.'®*®

821. On the President’s specific message to Nsabimana as the new préfet in paragraph 9 of
Defence Exhibit 279, Nsabimana explained that he did not vote for the President. He had no
particular interest in what the President was saying to him and that Sindikubwabo’s words
were only binding on Sindikubwabo himself. He stated that the President might have repeated
his words 10,000 times but it did not matter to Nsabimana.'®*® The President never helped him

1920712 September 2006 p. 15 (Nsabimana).

1621712 September 2006 p. 19 (Nsabimana).

16227 12 September 2006 pp. 15-16 (Nsabimana).

1623 712 September 2006 p. 16 (Nsabimana).

1624 712 September 2006 p. 16 (Nsabimana).

1625 720 November 2006 p. 32 (Nsabimana).

1626 712 September 2006 pp. 15-16 (Nsabimana).

19277 12 September 2006 p. 20 (Nsabimana).

1028 T 21 November 2006 p. 36 (Nsabimana).

1029722 November 2006 pp. 77-78 (Nsabimana); Defence Exhibit 279 (Nyiramasuhuko) (Comparative Table of
Translations of Speeches of President Théodore Sindikubwabo, on 19 April 1994 in Butare).
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solve the préfecture’s problems. Nsabimana testified that he asked no one about the mission
assigned to him in the President’s speech because it was not necessary. He said that what he
expected to hear was not what he heard. Nsabimana said he understood Kinyarwanda but could
not understand when people speak in parables.'®*°

822. The Prosecution confronted Nsabimana with Prosecution Exhibit 114A (Interview with
Nsabimana, dated 1 October 1994) in which he said: “The President made a speech which was
very bad. This speech was only telling people to kill others. People didn’t know why he was
giving this speech.”' ! Nsabimana agreed that Prosecution Exhibit 114A contained a faithful
reflection of what he had said during an interview but denied that he was aware of a plan to
eliminate Tutsis before he accepted to become préfet of Butare in April 1994.'%* Nsabimana
explained that the interview recorded in Prosecution Exhibit 114A was not given to Expert
Witness Des Forges and that the document did not specify with whom the interview was
conducted. Nsabimana explained that he spoke to Des Forges on the telephone on two
occasions in March and April 1995 or 1996, but that these two interviews were not admitted in
evidence. Nsabimana did not know how Des Forges came by Prosecution Exhibit 114A.'%%
Nsabimana thought that he gave this information in a video interview to two individuals from
the BBC. Nsabimana did not deny the content of the document.'***

823. Annex IX to Defence Exhibit 492B (Letter from Nsabimana to the Prosecutor of the
ICTR, dated 20 January 1997) was admitted into evidence as Prosecution Exhibit 185
(Telephone conversation between Des Forges and Nsabimana, March 1996). Nsabimana
recognised that document as being his own.'®*> On the first page of Prosecution Exhibit 185,

Nsabimana described the speeches of Sindikubwabo, Niyitegeka and Mugenzi as “an
incitement to hatred, ... inflammatory.”'%*

Other Speeches

824. Nsabimana testified that he spoke at his swearing-in ceremony, thanking the authorities
for his appointment, and invited bourgmestres for a council meeting the following day on 20
April 1994 so that they could inform him what was happening in their communes.'®’” He

delivered one or two sentences; his speech was so insignificant and it was not broadcast on the
. 1638
radio.

825. Nsabimana testified that Minister Mugenzi spoke about the war in Kigali, including
roadblocks. People could interpret his speech in various ways. His impression was that
Mugenzi was speaking in the context of war. Mugenzi spoke in a harsh tone, in very simple
terms and spoke fluently; Mugenzi said nothing about Butare and what he said was not

1630722 November 2006 p. 78 (Nsabimana).

131 prosecution Exhibit 114A (Interview with Nsabimana, 1 October 1994) p. K0120068.

16327 22 November 2006 pp. 42-43 (Nsabimana).

1633 722 November 2006 p. 43 (Nsabimana).

1634 722 November 2006 pp. 44-45 (Nsabimana).

1935 T 27 November 2006 pp. 64-66 (Nsabimana).

1636 prosecution Exhibit 185 (Telephone conversation between Des Forges and Nsabimana, March 1996).
1977 12 September 2006 pp. 22-23 (Nsabimana).

1938 T 12 September 2006 p. 26 (Nsabimana).

Judgement and Sentence 177 24 June 2011

PURL: https://www.legal-tools.org/doc/e2c881/



Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T

important to Nsabimana.'®’ There was nothing new in Mugenzi’s speech as Nsabimana had

heard all that he said over the radio.'®*°

826. Nsabimana testified that Minister Niyitegeka spoke about massacres on the hills and
mountains in Kibuye. Niyitegeka spoke in a rather harsh tone and said nothing about Butare. It
was not of interest to Nsabimana.'**' Niyitegeka’s speech had a negative effect in the minds of
the people of Butare and it was not needed in Butare.'** Nsabimana explained that people in
Butare were already or nearly at the point of explosion. People who heard this kind of speech,
particularly those who were involved in the massacres which started on 20 or 21 April 1994,
used this speech to resume the killings. That was the negative aspect of the speech according to
Nsabimana.'®*

827. Nsabimana did not perceive anything particular in Kambanda’s speech. It was more of
an informative statement giving a briefing or an account of what happened in Kigali and how
the attacks were being launched. Kambanda had a normal tone, different from Niyitegeka and
Mugenzi.'®** Kanyabashi, the bourgmestre of Ngoma commune also took the floor.'®*
Kanyabashi did not speak for long; he thanked Kambanda who was present since the President
had left already, and thanked the people.'®°

The Start of Killings in Butare Préfecture

828. Nsabimana testified that he heard about killings in Maraba commune prior to his
installation as préfet.'®”’ Around 22 April 1994, he decided to visit the areas where massacres
had occurred with Colonel Muvunyi.'®*® Muvunyi and Nsabimana travelled to Simbi parish in
Maraba commune.'®* Nsabimana testified that on 16 April 1994, there was a massive influx of
refugees from Gikongoro to Maraba.'®" There was a massacre there on about 17 April 1994.
Muvunyi knew one of the nuns who managed the parish school and asked her who had
committed the killings. She stated that it was people from Kinyamakara commune, in
Gikongoro préfecture.'®"' Inside the church, they saw that the church had been washed with
water, window panes were broken and there were traces of blood on the altar. Outside of the
church there was a small tomb. They attempted to speak to the bourgmestre of Maraba
commune but were unable to locate him.'*>?

829. Nsabimana and Muvunyi travelled to Gishamvu commune in Nyumba parish. Nyumba
church was locked and they were unable to enter. Opposite the church, they observed that a

1939 T 12 September 2006 pp. 9-10 (Nsabimana).
16407, 22 November 2006 pp. 66-68 (Nsabimana).
14T 12 September 2006 pp. 10-11 (Nsabimana).
1642722 November 2006 p. 69 (Nsabimana).

1643 7. 22 November 2006 pp. 70-71 (Nsabimana).
1644 T 12 September 2006 p. 11 (Nsabimana).
16457, 12 September 2006 p. 28 (Nsabimana).

1646 712 September 2006 p. 31 (Nsabimana).

147 T, 14 September 2006 p. 50 (Nsabimana).

1948 T 14 September 2006 p. 66 (Nsabimana).
1649714 September 2006 p. 70 (Nsabimana).

1950 T 14 September 2006 p. 50 (Nsabimana).

1951 T 14 September 2006 pp. 70, 72 (Nsabimana).
1952 T 14 September 2006 pp. 70-71 (Nsabimana).
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number of bodies had been buried. They were unable to speak to anyone during this visit
because no one would approach them. At Gishamvu, Sous-préfet Simbarikure told them that
the dead bodies at the parish were people from Runyinya commune and Gishamvu itself. The
sous-préfet stated that the killers were two policemen and soldiers from Gishamvu

1653
commune.

830. Nsabimana and Muvunyi then travelled to Nyakizu commune.'®* They did not meet
the bourgmestre and continued to Cyahinda parish. The entrance door and the walls of the
church were cracked as a result of an explosion. Inside the church, there were bricks scattered
all over and a smell of rot or stench.'® The schools next door to the church were destroyed
and there were sheep’s heads and skins in the courtyard.'®® Nsabimana concluded that those
who were killed were attacked and could not defend themselves properly. He stated that it had
occurred on 15 April 1994.'%7

831. Sous-préfet Hakizimungu told Nsabimana that people fought among themselves and
there were killings in Nyakizu commune.'®® Colonel Muvunyi told him that two gendarmes
were killed at the Cyahinda church by refugees at the Cyahinda parish.'®®® The massacres were
a result of the death of those two gendarmes.'*® Nsabimana concluded that the explosion was
caused by a shot from soldiers, but that the explosion was not the only action carried out;
civilians were involved as well.'® He clarified that the perpetrators of the Cyahinda
massacres were Interahamwe and gendarmes.'**

Nyiramasuhuko

The Removal of Préfet Habyalimana

832. Nyiramasuhuko testified that Préfer Habyalimana was a personal friend of hers and she
had nothing critical to say about his performance as préfet.'®* She confirmed that Préfet
Habyalimana was not present at the 11 April 1994 meeting of the country’s préfets in
Kigali.'®* The Government was not provided any reason for his absence, and Habyalimana did

1953 T 14 September 2006 pp. 72-73 (Nsabimana).

1954 T 14 September 2006 pp. 74-75 (Nsabimana).

1953 T 14 September 2006 pp. 75-76 (Nsabimana).

195 T 14 September 2006 p. 76 (Nsabimana). The Chamber notes that while the English transcript makes no
mention of sheep, but only of skin, and says that it was in the church, the French transcript states that it was in the
courtyard: “And in the church, there was a very strong stench and there was a mixture. That is what I saw — all
sorts of people ... I had seen animal skins, not skins, but rather pieces of — pieces of skin.”); compare T. 14
September 2006 pp. 84-85 (Nsabimana) (French) (“Et j’ai vu dans la cour meme les tétes de moutons, des
peaux...c’était un mélange. Voila ce que jdi vu ... j’avais vu des peaux danimaux, j’ai vu des peaux — des peaux,
ce n’est pas une peau comme ¢a, c’est des déchirures, des parties de peaux de moutons.”

17T 14 September 2006 p. 76 (Nsabimana).

1958 T 14 September 2006 p. 78 (Nsabimana).

19597, 14 September 2006 p. 78; T. 18 September 2006 p. 11 (Nsabimana).

16607, 18 September 2006 p. 11 (Nsabimana).

11 T 14 September 2006 pp. 78-79 (Nsabimana).

1962 T 18 September 2006 p. 11 (Nsabimana).

1963 24 November 2005 p. 23 (Nyiramasuhuko).

194 T, 16 November 2005 p. 22 (Nyiramasuhuko).
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not send anyone to replace him.'°®

not criticised for failing to attend the meeting.

The absent préfets, including Préfet Habyalimana, were
1666

833. Nyiramasuhuko testified that she took notes in her diary regarding the 16 to 17 April
1994 Cabinet meeting.'®®” The diary listed the names of the newly appointed préfets and began
“Butare PSD: Sylvain Nsabimana.”'°® She stated that the préfes of Butare was dismissed at
that meeting and another préfet was appointed.'®® On cross-examination, Nyiramasuhuko
stated she was unsure whether she took notes at this meeting.'®”

834. Nyiramasuhuko explained the manner in which préfets were appointed. She stated that
during the time of multi-party politics, each political party would submit a candidate for a
preéfet to be short-listed. This policy was not followed on 17 April 1994. On that date, each of
the five political parties that were part of the Interim Government was required to reach a
consensus on a single candidate.'®”" The Interim Government was then to submit the candidate
to the Minister of the Interior.'®”> Because the Minister of the Interior was in Tanzania, the
Prime Minister submitted the name of the candidate to the Council of Ministers.'®” The
Interim Government was then obliged to endorse that choice; it did not turn down any
candidate once the person was selected by the parties.'®”* Another guiding principle for
choosing préfets was that the préfet should be native to the area over which he had
jurisdiction.'®”

835. As to the removal of Préfetr Habyalimana, Nyiramasuhuko stated that the PL and the
PSD political parties came to an agreement by which the PSD would obtain the office of préfet
in Butare and the PL would obtain the office of préfet for Gisenyi.'*”® It was necessary for a
preéfet to be appointed from a party with many supporters, because then he would be better
understood by the population.'®”” The PSD argued that it had many members in Butare and
that a PSD préfet would help to restore peace among the population.'®”® The PSD presented

their candidate for Butare and the Interim Government accepted their choice.'®”

16657, 27 September 2005 p. 30; T. 16 November 2005 p. 62 (Nyiramasuhuko).

1666 T, 27 September 2005 p. 30 (Nyiramasuhuko).

16677, 28 September 2005 pp. 43-44 (Nyiramasuhuko).

168 prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) p. 20.

1669 728 September 2005 p. 44; T. 16 November 2005 pp. 60, 64 (Nyiramasuhuko); Defence Exhibit 357C
(Nyiramasuhuko) (Communiqué issued by the Rwandan Government, 17 April 1994); Prosecution Exhibit 144C
(Nyiramasuhuko Diary, 1994).

70T, 16 November 2005 p. 60 (Nyiramasuhuko).

17T, 28 September 2005 pp. 45, 48 (Nyiramasuhuko).

16727, 28 September 2005 p. 47 (Nyiramasuhuko).

1673 7. 28 September 2005 pp. 47-48 (Nyiramasuhuko).

1674 T, 28 September 2005 pp. 45, 47 (Nyiramasuhuko).

1675 T, 28 September 2005 p. 48 (Nyiramasuhuko).

1676 T, 28 September 2005 p. 48 (Nyiramasuhuko).

1777, 16 November 2005 p. 62 (Nyiramasuhuko).

178 T 28 September 2005 p. 48 (Nyiramasuhuko).

1679 T, 28 September 2005 p. 46 (Nyiramasuhuko). The Chamber notes that the English transcript says the Interim
Government “endorsed” the choice, whereas the French transcript states the Interim Government accepted the
PSD choice): T. 28 September 2005 p. 56 (Nsabimana) (French).
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Nyiramasuhuko did not refuse the appointment because she wanted peace restored as the PSD
promised to do.'®

836. Nyiramasuhuko testified that the ministers adhered to the demands of the political
parties in removing Préfet Habyalimana because the parties had control over the population.
The ministers needed the help of the parties in restoring security in the country. The population
listened to Préfet Habyalimana before 7 April 1994, but the political landscape changed after
the death of the President. Therefore, the political parties suggested that he be replaced by a
member of a party with more militants.'®!

837. Nyiramasuhuko denied that she personally insisted that Préfer Habyalimana be
replaced. The political parties made decisions on préfet appointments. She stated that she was
not a member of the political bureau and therefore could not intervene on Préfet
Habyalimana’s behalf. She denied that she wanted or sought to kill Préfer Habyalimana.'®®
She stated: “I am not a killer, but you know, how could I suddenly become a killer at my age,
whereas I have never done that, right from my birth. I can’t even kill a chicken. So, I would
say to you, all these people [Guichaoua and Des Forges] told lies about me.”'*"

838. Nyiramasuhuko testified that around the end of May, or during June 1994 she heard
Habyalimana was imprisoned in Butare due to security concerns.'®**

The Swearing-in Ceremony

839. Nyiramasuhuko testified that the entry in her diary dated 10 February 1994 referred to
the swearing-in ceremony of the new préfet of Butare. The notes state: “Meeting to introduce
the new préfet, presence of the President and the Prime Minister.” Apart from herself, the
Prime Minister and the President, other members of the Government were present, as well as
ministers of all political parties. Nyiramasuhuko did not know, however, if there was a PDC
minister. The reason for the meeting was to show support to a new official who was mandated
to restore peace in Butare préfecture.'®® Nyiramasuhuko stated that the entry for 19 April
1994 in her diary did not correspond to the events of that day, but to what Préfet
Zilimwabagabo said on 3 May 1994 during the pacification operations in Gisenyi.'**

840. Nyiramasuhuko confirmed that Nsabimana took office on 19 April 1994 as préfet of
Butare. The appointment was discussed at a meeting of the Council of Ministers.'®"’
Nyiramasuhuko acknowledged that the Interim Government under Prime Minister Kambanda
had issued a communiqué to the public on 17 April 1994.'**® The communiqué stated:

1680728 September 2005 p. 49 (Nyiramasuhuko).

181 724 November 2005 p. 24 (Nyiramasuhuko).

1682 1 28 September 2005 pp. 48-49 (Nyiramasuhuko).

1683 728 September 2005 p. 49 (Nyiramasuhuko).

1684 728 September 2005 p. 49 (Nyiramasuhuko).

1685728 September 2005 p. 63 (Nyiramasuhuko).

1980 T 29 September 2005 pp. 3-4 (Nyiramasuhuko).

187726 October 2005 p. 63; T. 16 November 2005 pp. 66-67 (Nyiramasuhuko).

1988 728 September 2005 p. 64 (Nyiramasuhuko); Defence Exhibit 357C (Nyiramasuhuko) (Communiqué issued
by the Rwandan Government, 17 April 1994).
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The Cabinet also decided to dismiss the préfets of Butare and Kibungo. Silvain
Nsabimana has become the new préfet of Butare and Anaclet Rudakubana is the new
préfet of Kibungo. The Cabinet congratulated the préfets of Kigali-Ville, Gitarama,
Gikongoro, Cyangugu, and Kibuye on the work they have done. It also confirmed that
those préfets will continue to head those préfectures. 1689

841. Another portion of the communiqué stated: “[A]fter hearing the ideas and proposals
from the representatives of the political parties in the Government, the Cabinet appointed the
préfets of those préfectures as follows...”.'®" This confirmed that the political parties had
come together and asked the Government to follow their demands in terms of these
appointments. As it was put together by the political parties, the Government recognised that it
had to lfécg%low these requests. It could not refuse what was in the interest of the Rwandan
people.

842. Nyiramasuhuko was informed on 18 April 1994 while she was in Murambi, that
Nsabimana would be officially installed as préfet of Butare and went to the ceremony with the
other ministers, citing Straton Nsabumukunzi, the Prime Minister, the President, Mugenzi,
Ntamabyariro, Eliezer and Mugiraneza. Callixte Kalimanzira was also present and possibly
Ntagerura as well. Nyiramasuhuko believed Callixte Kalimanzira attended the ceremony
because he was directeur de cabinet and a native of Butare. He did not go to other ceremonies
where préfets were installed, like the one at Gisenyi on 21 April 1994. Nyiramasuhuko did not
know how President Sindikubwabo travelled to Butare, but stated that he had been in
Gikongoro on the preceding day.'**

843. Nyiramasuhuko stated that she arrived at the venue for the ceremonies around 10.00
a.m. The President was not yet present. She believed that he arrived when she was already
inside the hall and left while she was still there. When he walked in, he was with his
bodyguard. Nyiramasuhuko believed that there must have been guards outside.
Nyiramasuhuko stressed that it was public knowledge that the President was accompanied by
Presidential Guards. According to Nyiramasuhuko, the President explained in his speech why
he was present for the ceremony. Prime Minister Kambanda stated in his speech that he was
interested in events in his préfecture and was obliged to travel to Butare because he was in
charge of the Ministry of the Interior.'®” Nyiramasuhuko left at the end of the meeting, at
around 2.00 p.m.'***

844. Nyiramasuhuko stated that she did not speak at the meeting.'®” The outgoing préfet,
Jean-Baptiste Habyalimana, was present. Habyalimana was not humiliated, but was
congratulated by the President who said, “man is not all-powerful” and told him that he had
done what he was able to do well. Nyiramasuhuko did not see Habyalimana ordered to leave

1989 Defence Exhibit 357C (Nyiramasuhuko) (Communiqué issued by the Rwandan Government, 17 April 1994).
19 Defence Exhibit 357C (Nyiramasuhuko) (Communiqué issued by the Rwandan Government, 17 April 1994).
11T, 16 November 2005 p. 66 (Nyiramasuhuko).

19927 26 October 2005 p. 64 (Nyiramasuhuko).

1993 T 26 October 2005 p. 65 (Nyiramasuhuko).

1994 T 28 September 2005 p. 65 (Nyiramasuhuko).

1995 T, 28 September 2005 p. 63 (Nyiramasuhuko).
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the hall.'®® She thought that she did not see Nteziryayo in the hall during the installation

ceremony. 1697

845. Nyiramasuhuko testified that the swearing-in ceremony of the new préfet, Nsabimana,
took place at the multi-purpose hall and it was not open to the public. Only those who were
invited were present.'®® Ndayambaje did not attend the ceremony, as students were not
allowed to do so at that time.'®”

President Sindikubwabo’s Speech

846. Nyiramasuhuko stated that the message the Government sought to convey to the
leaders of Butare préfecture was to ensure the security and safety of their neighbours. The
President said that the natives of Butare were known to be individualistic, but this habit had to
be dropped in this difficult situation. They had to be aware that they too were concerned by the
security of their peers, as well as the problems of the country.'”” The mission assigned to the
new préfet was to restore peace in Butare préfecture. The new préfet also spoke and said that
he would do his utmost to accomplish this mission. Asked about the atmosphere at the
ceremony, she said that there could not be any relaxed atmosphere during war time and that it
was visible that there was an atmosphere of war. However, there was a will to put an end to
that situation and restore peace and security.'”'

847. Nyiramasuhuko testified that she heard parts of the President’s 19 April 1994 speech
on the radio. Radio Rwanda broadcast excerpts on 19 and 20 April 1994, and the full speech
was broadcast on 21 April 1994."7 She heard the full speech on 21 April 1994 on Radio
Rwanda.'”” Nyiramasuhuko testified that it was not possible that President Sindikubwabo told
the Butare administrators to encourage and continue killings, because the President was an old
and peace-loving man. Further, it was not possible to talk about killings in Butare along ethnic
lines. The President never encouraged, incited, ordered or otherwise called on the population
to exterminate Tutsis in his speeches.'”®*

Start of Killings in Butare Préfecture

848. Nyiramasuhuko testified that she first learned of large-scale massacres occurring in
Butare préfecture during the swearing-in ceremony of the préfet in Maraba commune on 19
April 1994." She denied involvement in the Maraba commune massacre, stating: (1) she was
not present at the massacre site; (2) she did not know who had committed the massacres
because she did not know the daily goings-on in Butare; (3) she was not responsible, she did
not have a duty to know and did not have any authority in Butare préfecture to be able to do

199 T 28 September 2005 p. 64 (Nyiramasuhuko).
197710 October 2005 p. 42 (Nyiramasuhuko).

199 T. 9 November 2005 p. 20 (Nyiramasuhuko).
19991 10 November 2005 p. 28 (Nyiramasuhuko).
17007, 28 September 2005 p. 64 (Nyiramasuhuko).
1791, 10 October 2005 p. 42 (Nyiramasuhuko).

17927, 28 September 2005 p. 64 (Nyiramasuhuko).

1703 728 September 2005 pp. 64-65 (Nyiramasuhuko).
1794 T 28 September 2005 p. 65 (Nyiramasuhuko).
1795724 November 2005 pp. 27-28; T. 24 November 2005 pp. 35-36 (Nyiramasuhuko) (French) (for spelling of
Cyahinda and Maraba).
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anything whatsoever and nobody asked for her help; and (4) she learned about the massacre
when she could no longer do anything.'’” She noted that she learned of the killing of
gendarmes at Cyahinda parish on 15 April 1994. However this was not a large-scale
massacre.' "’

849. Nyiramasuhuko said that when she learned of the killings she asked to be informed and
was told that the perpetrators of the crimes would be punished. She believed that the local
authorities and the judiciary would arrest and punish the arrested criminals.'”®

Ndayambaje

850. Ndayambaje testified that on 18 April 1994, he was travelling from his home in Butare
town to Muganza commune and heard a gunshot as he was leaving Butare town.'’” On that
same trip, he also noticed some houses were burning to the west of Butare town in the vicinity
of Huye and Runyinya communes."”"° Ndayambaje stated that he was not aware of any deaths
in Mugombwa secteur, Muganza commune, on 20 April 1994.'7"!

3.5.4 Deliberations

851. The Chamber notes that the Prosecution relies, inter alia, on the testimony of Expert
Witnesses Des Forges and Guichaoua in support of allegations addressed in this section. As the
Chamber noted in its Oral Decision of 23 June 2004 in relation to the testimony of Expert
Witness Guichaoua, expert witnesses give opinion evidence, some of which may be based on
hearsay evidence. This is subject to evaluation and consideration by the Chamber in its
deliberations.'”'* The Chamber reiterates that it is not bound by an expert witness’ opinion, but
must weigh the evidentiary value of the relevant portion of an expert’s report and
testimony.'’"?

3.5.4.1 Background to the Removal of Préfet Habyalimana and Nsabimana’s Swearing-in
Ceremony

852. The Prosecution asserts that the genocide in Butare did not commence immediately
following the death of the President on 6 April 1994, but alleges that it took two weeks before
the large-scale massacres of Tutsis began. Groups of people from different walks of life acting
in concert organised, planned, and carried out the massacres. It alleges the removal of Préfet
Habyalimana and Nsabimana’s swearing-in ceremony are key to understanding why and how
the genocide commenced in Butare préfecture.*

179 T 24 November 2005 p. 27 (Nyiramasuhuko).

1797724 November 2005 pp. 27-28 (Nyiramasuhuko).

1798 24 November 2005 p. 28 (Nyiramasuhuko).

17997, 19 November 2008 pp. 37-39 (Ndayambaje).

17197, 19 November 2008 p. 39 (Ndayambaje).

11T, 19 November 2008 p. 40 (Ndayambaje).

12723 June 2004 p. 23 (Guichaoua).

"3 Kunarac et al., Decision on Prosecution’s Motion for Exclusion of Evidence and Limitation of Testimony
(TC), 3 July 2000, para. 4; T. 29 June 2004 p. 16 (Guichaoua).

1714 prosecution Closing Brief, p. 47, para. 67.
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853. The Chamber notes the theory advanced by the Nyiramasuhuko, Ntahobali and
Nsabimana Defences that massacres already occurred in Nyakizu and Maraba before 19 April
1994. This, however, does not contradict the Prosecution theory that the genocide in Butare did
not commence immediately following the death of the President on 6 April 1994 and that the
large-scale massacres of Tutsis began two weeks later. The determination as to whether the
swearing-in ceremony of 19 April 1994 had an impact on the massacres must be evaluated in
light of the scale of the massacres in Butare prior to and after the swearing-in ceremony.

854. Prosecution Witness TQ, Prosecution Expert Witnesses Des Forges and Guichaoua,
Defence Witness D-1-4-O, Nsabimana and Nyiramasuhuko, testified consistently that killings
occurred prior to 17 April 1994, within Butare’s western communes.'”"> Furthermore, the joint
communiqué issued by the Butare and Gikongoro préfets on 16 April 1994, confirmed that
ethnic violence had spread to Butare’s western communes across the border with
Gikongoro.'"'®

855. The Chamber attributes significant weight to the communiqué emanating from the 16
April 1994 meeting of the Butare and Gikongoro préfets.'”'” Préfets Habyalimana and
Bucyibaruta had nothing to gain by falsely asserting that ethnic violence was spilling into
Butare’s western communes on 16 April 1994. In this connection, the Chamber finds
Prosecution Witness TQ to be credible and reliable regarding his testimony that people were
already being killed on 16 April 1994."”'® Furthermore, the Chamber considers that Witness D-
1-4-O was working in a health clinic, and learned of the particular details of the refugees from
the forms they filled out. Although his evidence is largely hearsay, Witness D-1-4-0’s
testimony that refugees were already fleeing from Gikongoro towards Ngoma commune
between 13 and 18 April'”" lends credence to the testimonies of Witness TQ, Nsabimana and
Nyiramasuhuko.

856. Nsabimana, Des Forges and Guichaoua also testified that there was an attack at
Cyahinda church on around 15 April 1994."7%° The Chamber treats Nsabimana’s testimony
with appropriate caution; however this evidence was corroborated by Des Forges and
Guichaoua. Furthermore, Nyiramasuhuko testified that she heard about the killing of
gendarmes at Cyahinda parish, Nyakizu commune that occurred on 15 April 1994, but stated
that this was not a large-scale massacre.' > However, the three other aforementioned witnesses
who testified as to this event were consistent as to this attack being of a larger-scale. The

1715 T 8 September 2004 pp. 33-34 (Witness TQ); T. 5 July 2004 p. 39 (Des Forges); T. 9 July 2004 pp. 8-9 (Des
Forges); Prosecution Exhibit 110A (Des Forges Expert Report) pp. 16, 18; Prosecution Exhibit 136B (Guichaoua
Expert Report, Vol. 1) p. 146; T. 6 May 2008 p. 37 (ICS) (Witness D-1-4-0); T. 7 May 2008 p. 14 (ICS) (Witness
D-1-4-0); T. 14 September 2006 pp. 75-76 (Nsabimana); T. 24 November 2005 pp. 27-28 (Nyiramasuhuko).

171 Defence Exhibit 240C (Kanyabashi) (Communiqué sanctioning the Security Meeting of the Authorities of
Butare and Gikongoro, 16 April 1994).

"7 Defence Exhibit 240C (Kanyabashi) (Communiqué sanctioning the Security Meeting of the Authorities of
Butare and Gikongoro, 16 April 1994).

1718 7.8 September 2004 pp. 33-34 (ICS) (Witness TQ).

71977 May 2008 p. 14 (Witness D-1-4-0).

1720 T 14 September 2006 pp. 75-76 (Nsabimana); T. 9 July 2004 pp. 8-9 (Des Forges); Prosecution Exhibit 110A
(Des Forges Expert Report) p. 16; Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 146.

12T 24 November 2005 pp. 27-28 (Nyiramasuhuko).
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Chamber concludes that homes were burnt and Tutsis were killed in Butare’s western
communes prior to 17 April 1994.

3.5.4.2 The Removal of Préfet Habyalimana

857. Expert Witnesses Guichaoua, Des Forges and Reyntjens agreed that Préfet
Habyalimana had established a strong control of the administrative hierarchy within Butare
préfecture.)™ The Chamber finds these conclusions to be reliable because the assessment of
Préfet Habyalimana’s historical and political role falls squarely within the experts’ area of
expertise and the experts also agree on this point. Even Nyiramasuhuko agreed that
Habyalimana had the confidence of the population prior to 7 April 1994."" Guichaoua
testified that from 6 April 1994, Habyalimana used the préfecture Security Council to maintain
control within the préfecture.!’ Although Guichaoua acknowledged that some soldiers in
Butare were showing signs of impatience to start killing, he testified that the administrative
hierarchy under Préfet Habyalimana largely obeyed his directives to maintain order.'””

858. Guichaoua testified that Callixte Kalimanzira drafted a report that was read out by
Nyiramasuhuko at the 16 April 1994 meeting of préfets and the Interim Government, in which
it was alleged that Préfet Habyalimana was colluding with the Inkotanyi and that he attempted
to attack the bourgmestre of Nyakizu commune.'”” Guichaoua had not seen the alleged
Kalimanzira report, and based his opinion on references to the alleged report in other
documents.'” This report was not tendered into evidence and this assertion is not
corroborated either. Therefore, the Chamber does not find that the Prosecution has proven the
existence of the alleged Kalimanzira report or its contents.'”*

859. The evidence established that Habyalimana’s removal and Nsabimana’s appointment
were Government decisions. Nyiramasuhuko claims that the PSD and PL political parties
made the decision to remove Préfer Habyalimana and to appoint Nsabimana in his place.'’”
She admits that names of préfet candidates were brought to the Ministry of the Interior. In
view of the fact that he was not present, as he was in Tanzania at the time, the Prime Minister,
acting on behalf of the Minister of the Interior, submitted the names to the Council of
Ministers for approval.'”*

860. Nyiramasuhuko claims that she had no choice but to consent to the removal of Préfet
Habyalimana.'*' She claims she and the rest of the Interim Government were figureheads with

1722 T 8 June 2004 pp. 28, 34 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert Report) p. 14; T. 28
June 2004 pp. 6-7, 12, 77 (Guichaoua); T. 13 October 2004 p. 11 (Guichaoua); Prosecution Exhibit 136B
(Guichaoua Expert Report, Vol. 1) pp. 119, 122; T. 20 September 2007 p. 40 (Reyntjens); T. 21 November 2007
p- 30 (Reyntjens).

1722 724 November 2005 p. 24 (Nyiramasuhuko).

1724 7.8 June 2004 pp. 28, 34 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert Report) p. 14; T. 13
October 2004 p. 11 (Guichaoua); Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 122.

1725713 October 2004 pp. 10-11 (Guichaoua).

1726 77 October 2004 pp. 19, 21 (Guichaoua).

172777 October 2004 pp. 19, 26 (Guichaoua).

1728 T 7 October 2004 p. 26 (Guichaoua).

17297 28 September 2005 pp. 45, 47-48 (Nyiramasuhuko).

130T 28 September 2005 pp. 47-48 (Nyiramasuhuko).

31T, 28 September 2005 pp. 45, 47 (Nyiramasuhuko).
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no real power to make the important decision of appointing préfets.'** Guichaoua contradicted
this testimony. Guichaoua testified that Interim President Sindikubwabo proposed to the PL
Chairman Justin Mugenzi the exchange of the préfet post in Butare for that of the préfet post of
Gisenyi préfecture.'*® Nyiramasuhuko also testified that the Interim Government was obliged
to accept the proposal of the PSD to appoint Nsabimana in order to gain the support of the
PSD militants in Butare.'”** Guichaoua opined that the PSD had split into two factions and,
when the genocide began, the power wing of the PSD had control of the party. This group
supported the policies of the MRND after the assassination of the Secretary General of the
PSD, Félicien Gatabazi.'””> The MRND could not appoint a member of its own party to be
preéfet 1?7e3c6ause it was considered a party of northerners and disliked by the southerners in
Butare.

861. Nyiramasuhuko’s testimony was not credible with regard to the decision to remove
Habyalimana. Guichaoua testified, and Nyiramasuhuko’s diary confirmed, that the Interim
Government met at least 19 times between 6 April 1994 and July 1994 and that
Nyiramasuhuko attended each of these meetings.'”>’ Many of these meetings extended over the
course of two days.'”*® Further, the préfets and bourgmestres of the country continued to report
to the Interim Government throughout this period.'”® Guichaoua testified that the Interim
Government elevated and demoted military leaders at these meetings.'’** The Defence did not
refute this claim. Therefore, the Chamber considers that the Interim Government had the
power to make important decisions about the running of the Government after the Presidential
plane crash. Even if the political parties made the initial proposal to remove Habyalimana, the
ministers made the final decision to remove him and replace him with Nsabimana at the 16-17
April 1994 meeting.

862. Nyiramasuhuko admits that she took part in the 16 to 17 April 1994 Cabinet meeting
and that the decision to remove Préfer Habyalimana was taken at that meeting.'”*' This
decision was recorded, albeit briefly, in her diary which noted the name of the new préfet,
Nsabimana, and his political party next to Butare.'’** The testimony of Guichaoua
corroborated this account.'’* The Chamber therefore finds that Nyiramasuhuko participated in

the Cabinet meeting in which the Interim Government decided to remove Préfet Habyalimana
from office on 16-17 April 1994.

863. Nyiramasuhuko testified that she was unaware of large-scale killings in Butare
préfecture until 19 April 1994."** Yet she stated the purpose of removing Habyalimana, on

1732 T 28 September 2005 pp. 48-49 (Nyiramasuhuko).

1733 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 124.

1734 T 28 September 2005 pp. 45-48 (Nyiramasuhuko); T. 16 November 2005 pp. 62, 66, 68 (Nyiramasuhuko).
17357, 28 June 2004 pp. 6-7 (Guichaoua).

1736 728 June 2004 p. 6 (Guichaoua).

1737 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p. 24.

1738 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) p. 24.

1739 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) pp. 24-96.

1740 prosecution Exhibit 137B (Guichaoua Expert Report, Vol. 2) pp. 29-30.

1741 T, 27 September 2005 p. 30; T. 28 September 2005 pp. 43-44; T. 16 November 2005 p. 22 (Nyiramasuhuko).
1742 prosecution Exhibit 144C (Nyiramasuhuko Diary, 1994) p. 20.

1743 T 7 October 2004 pp. 19, 21 (Guichaoua).

1744 T 24 November 2005 pp. 27-28 (Nyiramasuhuko).
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16-17 April 1994 was to restore peace. In this regard, she stated: (1) the political parties in
Butare decided that a new préfet was necessary in order to restore the peace; (2) the Interim
Government adhered to the political parties’ request to replace Préfetr Habyalimana because
they needed the parties’ help to restore calm in the country; and (3) the new préfet, Nsabimana,
was given a mandate to restore peace.'’* It is incongruous that she would seek to restore peace
in Butare when she was unaware of large-scale killings within that préfecture. Despite the
chaos and prevalence of massacres throughout Rwanda between 6 April 1994 and 17 April
1994, Butare was the only préfecture in Rwanda that resisted large-scale killings. Yet she
asserts that the people of Butare had lost faith in Préfer Habyalimana and the Interim
Government chose to remove him to restore peace.'”*® The Chamber does not find
Nyiramasuhuko’s testimony to be credible on this point.

864. Nyiramasuhuko denied responsibility for the Maraba commune massacre citing several
logically inconsistent rationales. She stated that she did not have any responsibility for Butare
préfecture and therefore could not have done anything. Yet, she lamented that she learned of
the massacre after it occurred when it was too late for her to do anything.'”*” This latter claim
suggests Nyiramasuhuko did have power in Butare and could have taken action to prevent the
massacre if she knew about it sooner. Nonetheless, there was no other evidence led to support
this possibility. The Trial Chamber finds that Nyiramasuhuko, as a member of the Interim
Government, participated in the decision to remove Préfet Habyalimana from office for
reasons other than maintaining peace.

3.5.4.3 Nsabimana’s Swearing-in Ceremony

865. Prosecution and Defence evidence establishes that President Sindikubwabo, Prime
Minister Kambanda, Nyiramasuhuko, Kanyabashi and a number of ministers from the Interim
Government attended the swearing-in ceremony.'’*® The speakers at the ceremony included,
inter alia, Sindikubwabo, Kambanda, Kanyabashi and Nsabimana.'”*® Most of the speeches at
the ceremony were broadcast on Radio Rwanda.'””® Nyiramasuhuko testified that she heard
parts of the President’s 19 April speech on the radio. Radio Rwanda broadcast excerpts on 19
and 20 April 1994, and the full speech was broadcast on 21 April 1994. Nyiramasuhuko heard
the full speech on 21 April 1994 on Radio Rwanda.'””' Shimamungu stated that although the
speech was delivered to administrative authorities, the fact that it was broadcast over the radio

1743728 September 2005 pp. 48, 63; T. 24 November 2005 p. 24 (Nyiramasuhuko).

1746 T 24 November 2005 p. 24 (Nyiramasuhuko).

17477, 24 November 2005 p. 27 (Nyiramasuhuko).

1748 T8 November 2001 pp. 108-110 (ICS) (Witness QJ); T. 16 February 2004 pp. 33-34 (ICS) (Witness RV); T.
14 October 2004 p. 4 (Guichaoua); T. 20 September 2007 p. 40 (Reyntjens); T. 26 October 2005 p. 63
(Nyiramasuhuko); T. 11 September 2006 pp. 79-80 (Nsabimana); Prosecution Exhibit 110A (Des Forges Expert
Report) p. 19.

79T, 16 February 2004 p. 38 (ICS) (Witness RV); T. 19 February 2004 p. 26 (ICS) (Witness RV); T. 14 October
2004 p. 8 (Guichaoua); T. 20 September 2007 p. 61 (Reyntjens); T. 14 September 2004 p. 7 (Ntakirutimana); T.
26 October 2005 p. 65 (Nyiramasuhuko); T. 12 September 2006 pp. 9-14 (Nsabimana); Prosecution Exhibit 110A
(Des Forges Expert Report) p. 22; Prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by
Ntakirutimana).

1739728 June 2004 p. 83 (Guichaoua); T. 20 September 2007 pp. 58-59 (Reyntjens); T. 28 September 2005 p. 64
(Nyiramasuhuko).

31T, 28 September 2005 pp. 64-65 (Nyiramasuhuko).
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meant that it also targeted the population as a whole.'”>* In the Chamber’s view, the fact that
the speeches were retransmitted by radio extended their influence, and implies that they were
also intended for a wider audience composed of members of the population.

866. Although several speeches were made during the ceremony, in the Chamber’s view the
most important speeches were those of Sindikubwabo, Kambanda, Kanyabashi and
Nsabimana. These speeches shall be looked at in turn. Although Kambanda and Sindikubwabo
are not accused in this case, their speeches are important to understand the context and effect
of the ceremony on the population of Butare at the time.

3.5.4.4 Sindikubwabo’s Speech

867. Expert witnesses analysed various sections of Sindikubwabo’s speech, including the
following excerpt:

I met members of the local population [at Nyakizi commune]. They are faced with the
same problem as the refugees, who, they said, are being housed in the Nyumba church
precinct. What I saw was that the inhabitants were afraid of them, because it would
appear that they possess very powerful weapons, guns and grenades.... Some of them
were on top of the hill, according to one of the Ministers ... the way they do things, the
others were inside the church while the defenceless common folk were roaming about.

The issue of refugees therefore, I wanted someone to tell us exactly what this was
about, because I don’t understand it yet. Which refugees are these? Are these Hutus
who have fled? Are these Tutsis who have fled? Who are these refugees? What are

they fleeing from? That is the ques‘cion.1753

868. Ntakirutimana explained that the term rubanda (inhabitants), which is of particular
significance in this speech, took on a different shade of meaning during the war and probably
well before that. Generally the term means “crowd, populace, public or people.” However,
rubanda (inhabitants) developed to mean members of the Hutu ethnic group known as
rubanda nyamwiinshi (majority ordinary people) in reference to their large number.'”*
Although the speech does not give any specific indication as to the ethnicity of the ordinary
population, or the implied “enemy”, Ntakirutimana confirmed that the enemies were Tutsis
and the ordinary people were the Hutus.' >

869. Shimamungu stated that it was unclear whether the refugees referred to were Hutus or
Tutsis. He suggested that Sindikubwabo was talking about RPF infiltrators who were among
the refugees in the camps and also said that the infiltrators may not have been Tutsis.'

870. The Chamber notes that Shimamungu’s testimony was tainted by bias. He testified that
he associated with the Habyarimana family when his company in France published Juvénal

17321722 March 2005 pp. 53, 58-59 (Shimamungu).

1733 prosecution Exhibit 151B (Speeches by Sindikubwabo and others delivered on 19 April 1994) p. 2 (emphasis
added). The Chamber notes that Prosecution Exhibits 151B and 159B contained translations of Sindikubwabo’s
speech which are essentially the same; see Prosecution Exhibit 159B (Tolerance or Intransigence, by
Ntakirutimana) p. 22, paras. 2-3.

1734 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 3.

1733 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 15.

173¢ T, 17 March 2005 pp. 21-22 (Shimamungu).
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Habyarimana, the man assassinated on 6 April 1994, in 2004."”’ Shimamungu also testified
that, as part of his political activism during his membership of the RDR party (Movement for
Democracy and Return of Refugees to Rwanda'™®), he wrote Prosecution Exhibit 167B
(correspondence between Shimamungu and the French media) on behalf of himself and his
party. The correspondence expressed their views on a television programme which concerned
the reaction to justice in Rwanda following the 1994 genocide.'”” Read as a whole, this
Exhibit attributes responsibility for the genocide in Rwanda in 1994 to the current President
Paul Kagame and his army, the RPF. Shimamungu considered that the programme wrongly
blamed Hutus alone for the 1994 genocide and opined that the assassination of President
Habyarimana triggered the genocide.'’®

871. Shimamungu testified that he was a member of AGIIR, an association for impartial
international justice for Rwanda following the events of 1994."7°! He attended an AGIIR
meeting that resulted in the Amsterdam Declaration of 28 November 2004, part of which calls
on the democratic opposition and civil society in Rwanda to resist the current political regime
and insists that donor agencies halt all assistance and support to the RPF regime.' "

872. The Chamber considers that Shimamungu’s political and civic activism illustrate his
opposition to the RPF who were considered to be the enemies of Rwanda in 1994. This
opposition was also shared by the Interim Government of which Nyiramasuhuko was a
member and Nyiramasuhuko as an individual. Such activism when viewed independently does
not adversely affect his credibility. However, when viewed against the background of the 1994
events, Shimamungu’s defence of Nyiramasuhuko, with whom he shared interests and views
(for example, that the enemy in 1994 was the RPF Inkotanyi), is tainted by his activism. The
Chamber further recalls Shimamungu’s admission that according to what the Nyiramasuhuko
Defence required of him, he was specifically to criticise Ntakirutimana’s report.'’® His
testimony should therefore be viewed with appropriate caution.

873. The Chamber therefore does not consider Shimamungu’s opinion to be plausible on the
issue as to whether the refugees referred to were Hutus or Tutsis. Sindikubwabo’s choice of
words revealed that the refugees’ ethnic identity was the major distinguishing factor in
understanding the security problem at hand. The listeners had to determine on which side the
Hutus and Tutsis fell in Sindikubwabo’s speech, i.e. which group represented the defenceless
inhabitants and which group was armed on hilltops and in churches. The Chamber finds
Ntakirutimana’s analysis to be credible on this point, as his reasoning is both plausible and in-
line with a plain reading of the extract of Sindikubwabo’s speech. The Chamber finds that the
references in Sindikubwabo’s speech to refugees and armed groups in churches and on hilltops
were references to Tutsis. Sindikubwabo was implying that the Tutsis used these guns and
grenades to attack the defenceless ordinary people, i.e. the Hutus. In the Chamber’s view, the

17577, 29 March 2005 pp. 7-8 (Shimamungu).
1738 729 March 2005 pp. 12-13 (Shimamungu).
17397, 29 March 2005 pp. 16-17 (Shimamungu).
1760 T 29 March 2005 pp. 18-19 (Shimamungu).
1761 T 29 March 2005 p. 38 (Shimamungu).

1762 T 29 March 2005 p. 40 (Shimamungu).

1763 T, 30 March 2005 p. 7 (Shimamungu).
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purpose of such words was to provoke Sindikubwabo’s listeners into viewing Tutsis as an
armed threat against which Hutus needed to be protected.

874.  Sindikubwabo also said the following:

We also have the “none of my business” type here in Butare, as well as the “I know it
all” types ....

[[Jn Butare there is a certain lie which ... produces the “none-of-my-business” type.
And so everybody says: “Ah! If they acted like this, if they acted like that, if things
were like this”; but who is they? This is my message to you. I leave this problem in
your hands; it is for you to solve and I wish you success! ...

We will win [the war] if you get rid of the “that is none of my business” types.... This
government to which I am speaking, look for the “that is none of my business” type,
look for those people who ... have gone to train so as to kill us and get rid of them for
us. As for the rest of the Rwandan citizens, those of us who are decided, we will
continue until the final Victory.1764

875. Ntakirutimana explained that the “it-is-not-my-business” types are those who
deliberately detach themselves from a matter of national concern in order to take care of
personal business that is often unrelated to the community’s concerns.'’® The reference to
getting rid of the “it-is-not-my-business-types” was an open invitation to murder.'”®® The
President urged the people of Butare to work in concert with the Government towards final
victory. Ntakirutimana explained that this was quite obvious incitement to murder anyone who
was indifferent to the prevailing situation.'’®’

876. The reference to the “know-it-all” types is to those who claim to know everything and
by implication, have no need at all for guidance or advice in their actions. Ntakirutimana
explained that these two terms reveal that in both Butare and Gikongoro, there were people
who were completely detached from the national concern of safeguarding security, and they
included administrative officials.'’®®

877. Ntakirutimana’s explanation of these two types of individuals was corroborated by
Shimamungu, Nyiramasuhuko and Nsabimana.'’® Ntakirutimana’s analysis and explanation
demonstrate that Sindikubwabo wanted these types of people to either be removed or to begin
supporting the Interim Government’s actions in response to the security situation.

878.  Sindikubwabo continued in his speech:

[TThose who are waiting for others to work do not feel concerned. Well, let them come
clean and leave us to work, and let them watch us work but without being part of our

176 Prosecution Exhibit 151B (Speeches by Sindikubwabo and others delivered on 19 April 1994) pp. 3-4; see
also Prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 23-24, paras. 6, 12, 17.

1765 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 6.

176 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 12.

1767 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 12.

1768 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 6.

1769 T. 31 March 2005 pp. 41, 63-65 (Shimamungu); Defence Exhibit 278B (Nyiramasuhuko) (Shimamungu
Expert Report) p. 49; T. 17 November 2005 p. 27 (Nyiramasuhuko); T. 12 September 2006 pp. 15-16
(Nsabimana).
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team. If somebody feels like saying: “I am not concerned; that does not concern me; I
am afraid,” let him withdraw far from us. Those who are in charge of ... getting rid of
him for us should do it as quickly as possible, because there are other good persons
willing to work for their country LT

879. The Chamber recalls the testimony of Nsabimana Defence Witness Karemano that
although he did not hear Sindikubwabo’s speech, the President’s statement that people should
not remain indifferent and should work stuck in the people’s minds and was widely
commented on.'””" In Karemano’s view, the meaning of the President’s statement was easy to
ascertain when viewed in the context of the events that occurred after 19 April 1994, i.e.
killings and lootings.'””?

880.  Considered in the context of 1994 in Rwanda, with the massacre of Tutsis spreading
throughout Butare and people anxious to hear from the Government on what to do at the time,
the President’s words constituted an instruction to the people of Butare to change their attitude
and get actively involved in the massacre of Tutsis. Implicit in this instruction was a threat that
those who failed to take action and participate in the genocide would be sought out and
removed. In the Chamber’s view, Sindikubwabo’s words on this issue were inflammatory.

881. Sindikubwabo concluded:

I should like, dear brothers, to end my message or rather suspend it by going back on
what [ have just said. I would like you to analyze our message, understand it and
analyze the terms we are using; you should understand why we choose to use one term
and not another. It is because we are in an unusual period.

Jokes, laughter, jesting, childishness and caprice should give way to work. After
obtaining victory, when the country will have regained calm, we will go back to our
) . ) ML)

jokes; but now is not the time for joking.

882. According to Des Forges, this part of the President’s speech constituted a threat.'”™

Ntakirutimana explained that here Sindikubwabo was warning his listeners and recapitulating
what his Government expected of them. Ntakirutimana further stated that the President was
aware of the coded meaning of the terms he used and asked his listeners to decode carefully in
order to understand the message. He observed that encoding was common practice in speeches
during the period 1990 to 1994.'77

883. The Chamber considers Ntakirutimana’s analysis to be plausible and consistent with a
plain reading of the President’s conclusion. At the end of his speech, Sindikubwabo clearly
acknowledged that he used coded language and ordered his audience to analyse the specific
words and phrases used in his speech in order to decipher the Government’s message.

1770 prosecution Exhibit 151B (Speeches by Sindikubwabo and others delivered on 19 April 1994) p. 4; see also
Prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 24, para. 16.

7717, 5 September 2006 pp. 23-24 (Karemano).

17727 5 September 2006 pp. 25, 27 (Karemano).

173 Prosecution Exhibit 151B (Speeches by Sindikubwabo and others delivered on 19 April 1994) p. 5.

774 7.9 July 2004 p. 24 (Des Forges).

1773 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 16, 20.
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884. The parties also led evidence from a number of factual witnesses on the content and
impact of Sindikubwabo’s speech. Nyiramasuhuko did not consider the speech to be
inflammatory. In contrast, Nsabimana explained that when the President took the floor, the
effect was like a “tsunami”.'”’® He testified that as time went by after the speech, he came to
realise that it was indeed inflammatory.'””” Ntakirutimana opined that for all practical
purposes, the aim of a speech needs to be judged by the results achieved where this is
possible.'””® The testimony of Witnesses TQ, QJ, QI, FAM, QBU, FAE and Karemano
concerning events in the Butare area around 19 April 1994, demonstrate that the massacres in
Butare commenced or intensified after that date.'””” The Chamber recalls that at the time of
their testimony, Witnesses FAM and QBU, both Hutus, were detained witnesses in Rwanda
serving sentences for their involvement in the 1994 genocide. In the Chamber’s view, the
status of these witnesses as accomplices renders them capable of bias and their testimony
should therefore be treated with appropriate caution. Witness TQ had also been convicted of
genocide but had been acquitted and released from prison before he testified in 2004. The
Chamber therefore considers that he had no reason to implicate any one of the Accused, as he
was acquitted prior to testifying in this case and by virtue of the fact that he was a Hutu.

885. Witness QA also testified regarding President Sindikubwabo’s speech. However, on
recall in 2008, Witness QA testified that he had lied about Kanyabashi’s speech and that most
of his prior testimony was lies. The Chamber does not rely on Witness QA’s testimony.

886. Nsabimana testified that he heard the totality of Sindikubwabo’s speech but its analysis
was not his concern. He further stated that he understood the words barajenjetse and
ntibindeba in Sindikubwabo’s speech but not what Sindikubwabo meant by them;'”®" that an
expert was needed to translate and explain Sindikubwabo’s words in his very ambiguous and
political speech;'’®! that he called Sindikubwabo’s speech inflammatory while in exile in
September 1994; and that only after a period of time after the swearing-in ceremony did he
come to realise that the speech was inflammatory and the massacres took place because of
it.'”® Nsabimana insisted that he did not understand anything in Sindikubwabo’s speech.'”

887. Notwithstanding Nsabimana’s assertions that he did not appreciate the nature and
impact of the speech when it was delivered, contradictory evidence establishes that Nsabimana
did in fact understand Sindikubwabo’s speech as and when it was given on 19 April 1994.
Furthermore, the Chamber notes that in Prosecution Exhibit 114A (Interview with Nsabimana,
dated 1 October 1994), Nsabimana stated: “The President made a speech which was very bad.
This speech was only telling people to kill others. People didn’t know why he was giving this

1776 T, 12 September 2006 p. 17 (Nsabimana).

7777, 20 November 2006 p. 36 (Nsabimana).

1778 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 3.

1779 7. 6 September 2004 pp. 26-27 (ICS) (Witness TQ); T. 8 September 2004 pp. 33-34 (ICS) (Witness TQ); T. 8
November 2001 p. 108 (ICS) (Witness QJ); T. 23 March 2004 p. 34 (Witness QI); T. 23 March 2004 p. 43 (ICS)
(Witness QI); T. 24 March 2004 p. 37 (Witness QI); T. 13 March 2002 p. 14 (ICS) (Witness FAM); T. 13 April
2004 pp. 38, 41-42 (ICS) (Witness QBU); T. 17 March 2004 p. 70 (Witness FAE); T. 18 March 2004 p. 25
(Witness FAE); T. 24 August 2006 p. 84 (Karemano).

1780 T 12 September 2006 p. 16 (Nsabimana).

781 T 12 September 2006 pp. 15-16, 20 (Nsabimana); T. 20 November 2006 p. 32 (Nsabimana).

782 T 21 November 2006 p. 36 (Nsabimana).

1783 7. 22 November 2006 p. 78 (Nsabimana).
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speech.” Nsabimana agreed that Prosecution Exhibit 114A contained a faithful reflection of
what he had said during the interview.'” In the interview, Nsabimana does not indicate that
he only came to realise the inflammatory nature of the President’s speech until after the event.
On the contrary, a plain reading of Prosecution Exhibit 114 suggests that Nsabimana’s opinion
of the speech was based on the impressions he formed when the speech was delivered.
Similarly, Nsabimana recognised Prosecution Exhibit 185 (Telephone conversation between
Des Forges and Nsabimana, March 1996) as being part of a letter he had sent to the Prosecutor
in January 1997."% On the first page of that exhibit, Nsabimana describes the speeches of
Sindikubwabo, Niyitegeka and Mugenzi as “an incitement to hatred, ... inflammatory”. He
subsequently explains, “Visibly, in that atmosphere, I did not know what to do.”'”® The fact
that Nsabimana admitted that he did not know what to do when the President gave his
inflammatory speech suggests that he must have been aware that the speech constituted
incitement at the time the speech was given, rather than afterwards.

888. Des Forges also disagreed with the contention that Nsabimana was not a knowing and
therefore guilty participant in the official genocide plan. She stressed the importance of
Nsabimana’s post as préfet and opined that when Nsabimana accepted to be sworn in as préfet,
he knew what the Government’s plan was and agreed to serve a Government that intended to
kill the Tutsis in Butare.'”®’” Reyntjens agreed that President Sindikubwabo’s speech was an
instruction from the highest authority to start the massacres in Butare and confirmed that the
duties of the préfet included the massacre of Tutsis.'”®® Reyntjens further confirmed that the
President directly addressed the préfet saying, “[a]pproach the bourgmestres, organise
meetings with them often, ask each of them what he needs...”.!” In this connection, the
Chamber takes note of Nsabimana’s admission that he convened a meeting of all the
bourgmestres on 20 April 1994, the day following his swearing-in ceremony.'”® In the
Chamber’s view, this is a clear indication that Nsabimana understood the President’s speech
and acted on the instructions contained therein.

889. The Chamber recalls Nsabimana’s demeanour in court when answering questions
regarding his understanding of Sindikubwabo’s speech. Nsabimana was very elusive, avoiding
or refusing to answer questions particularly from the Prosecution on his specific understanding
of this speech, while insisting that he understood nothing in Sindikubwabo’s speech.'”' The
Chamber considers that Nsabimana’s description of Sindikubwabo’s speech as being
inflammatory, as described in the previous paragraph, conflicts with his insistence that he did
not understand it at all and points to his lack of truthfulness with regard to his testimony on his
specific understanding of Sindikubwabo’s speech on 19 April 1994.'% Nsabimana’s
testimony that he did not understand a thing is an exaggeration and not plausible. Nsabimana
described and showed understanding of the speeches by Niyitegeka, Mugenzi and Kambanda

1784 722 November 2006 pp. 42-43 (Nsabimana).

1785 7. 27 November 2006 pp. 64-66 (Nsabimana).

178 prosecution Exhibit 185 (Telephone conversation between Des Forges and Nsabimana, March 1996) p. 1.
8776 July pp. 14-15 (Des Forges).

1788 721 November 2007 p. 45 (Reyntjens).

178 7,21 November 2007 p. 46 (Reyntjens).

1790 T 12 September 2006 p. 48 (Nsabimana).

91T 12 September 2006 pp. 15-16; T. 20 November 2006 pp. 32, 36 (Nsabimana).

1792 T 12 September 2006 p. 17 (Nsabimana); Prosecution Exhibit 114A (Interview with Nsabimana, 1 October
1994); Prosecution Exhibit 185 (Telephone conversation between Des Forges and Nsabimana, March 1996).
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given in similar language at the same ceremony. Taking all of the above into account, the
Chamber considers that Nsabimana is not truthful and his testimony is therefore not credible
with regard to his understanding of Sindikubwabo’s speech on 19 April 1994 and on the
impact of the speech.

890. In light of all of the above, and bearing in mind the political context in which the
speech was delivered and the existence of war, the Chamber finds that the attendance of the
President, Prime Minister and a number of ministers made Nsabimana’s swearing-in ceremony
a very important occasion. The people of Butare were looking for guidance from the Interim
Government. When Sindikubwabo took the floor and made his speech, he clearly called on his
audience to take action against Tutsis, which translated in their participation in the killings.
The Chamber is therefore convinced that Sindikubwabo’s speech of 19 April 1994 was
inflammatory and called on his listeners to kill Tutsis and their accomplices.

3.5.4.5 Kambanda’s Speech and Sindikubwabo’s Speech — Shared Themes

891. The expert witnesses analysed various sections of Kambanda’s speech, including the
following excerpt:'””> “I am saying this to some bourgmestres who I had told [sic] had gone
training amongst the /nkotanyi so that they tell them that the government is determined, the
state, the army and the population — we are determined to wage this war and to win it.”'"*

892. The speeches made by Sindikubwabo and Kambanda share a number of common
themes. Both speeches underline the existence of war, urge the people of Butare to take action
and warn of traitors who underwent weapons training. These common themes illustrate that the
speeches were complementary and had a common purpose at the swearing-in ceremony: that
of inciting the population to take action against Tutsis. The Chamber therefore considers that
when Kambanda talked about not tolerating those who support the enemy and the
bourgmestres who he had been told went to train with the /nkotanyi, he was in effect inciting
his listeners to commit killings and violence against these people.

893. According to Witness RV, Kambanda defined the enemy as Inkotanyi as well as the
Inkotanyi accomplices who were Tutsis or Hutus who had ideas that supported the RPF.'”* In
explaining the historical background and the set expressions and proverbs that have resulted
from the word Inkotanyi, Ntakirutimana opined that from a day-to-day traditional Rwandan
perspective, the aggressor of Rwanda, the Tutsi, was referred to as the real enemy. References
to eliminating the enemy or flushing him out of the country therefore referred to Tutsis.'”*®
Ntakirutimana explained that the linguistic expressions in the President’s speech revealed that
the enemy was the Tutsis and the defenceless ordinary people were the Hutus.'”’

179 Defence Exhibits 282C and 575B are translations of Kambanda’s speech of 19 April 1994 and their content is
substantially the same: see Defence Exhibit 282C (Nyiramasuhuko) (Kambanda’s speech of 19 April 1994);
Defence Exhibit 575 (Kanyabashi) (Transcript of Radio Rwanda Broadcast of Kambanda’s Speech). Defence
Exhibit 573B is a translation of an extract from Kambanda’s speech that day taken from a Radio Rwanda
broadcast; this extract does not appear in Defence Exhibits 282C and 575B.

174 Defence Exhibit 573B (Kanyabashi) (Extracts of speeches by Kambanda and Kanyabashi) p. 1.

1793716 February 2004 pp. 35, 37 (ICS); T. 19 February 2004 p. 60 (ICS) (Witness RV).

179 Pprosecution Exhibit 158B (Sociolinguistic Analysis, by Ntakirutimana) p. 30; Prosecution Exhibit 159B
(Tolerance or Intransigence, by Ntakirutimana) pp. 14-15.

%7 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) pp. 14-15.
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894. At the time of his testimony, Witness RV was a detained witness in Rwanda serving a
sentence for his involvement in the 1994 genocide. Given his status as an accomplice witness,
the Chamber will treat his evidence with appropriate caution. Bearing this in mind, the
Chamber considers that Witnesses RV and Ntakirutimana described the Tutsis in Rwanda, the
RPF Inkotanyi and Hutus in Rwanda who were dissatisfied with the regime, as falling within
the definition of “enemy”. The common feature of these categories is either being Tutsi, being
directly or indirectly associated with Tutsis. The Chamber considers this conclusion to be
credible in the context of the events of 1994 in Rwanda. It is also supported by
Sindikubwabo’s speech where he raises the issue of whether the refugees are Hutus or Tutsis.
In view of the foregoing consistent evidence on the identity of the “enemy” in Rwanda in
1994, the Chamber finds that the Prosecution has established that the enemy as described in
Sindikubwabo and Kambanda’s speeches were the Tutsis.

895. As regards the use of the word gukora, or “work”, Shimamungu identified several
positive usages of the word gukora including to do, to act and to be occupied with.'””® In his
view, gukora did not have a coded meaning.'”” Shimamungu said in his opinion that up until
19 April 1994 the word had never been used to mean “to kill Tutsis.”'*® In contrast,
Ntakirutimana claimed that the verb gukora (to work) has, since the 1959 social revolution and
the abolition of the monarchy, taken on a coded meaning and come to refer to killing Tutsis. In
his view, gukora also meant to destroy the homes of Tutsis to prevent them from returning to
their home."™' Any message conveyed using this word would therefore be a very powerful
one."™ Des Forges explained that in the context of the killing campaign, slaughter was known
as work and machetes and firearms were described as tools.'®” Witness TQ testified that he
was told that during the meeting of 19 April 1994, the President expressed his anger with the
people of Butare because they were not working. At that time “work™ meant to kill and the
President’s statement was coded language inciting people to engage in killings."®** Although
this is hearsay evidence, as he was not present at the meeting, it corroborates the following
testimonies.

896. Witness RV testified that “work™ referred to the struggle against the enemy, i.e. the
Tutsis.'®® Reyntjens agreed that “work” in the context of genocide in Rwanda between April
and July 1994 meant to kill Tutsis.'®”® Karemano stated that the use of the word “work” or
gukora in Sindikubwabo’s speech was ambiguous.'™’ Although this witness did not hear
Sindikubwabo’s speech, the statement that people should not remain indifferent and should
work stuck in the people’s minds and was widely commented on.'**®

178 T 16 March 2005 pp. 56-57 (Shimamungu).

1799 7. 16 March 2005 pp. 56-57; T. 24 March 2005 p. 59; T. 30 March 2005 p. 23 (Shimamungu).
1800 16 March 2005 pp. 56-57 (Shimamungu).

1801 prosecution Exhibit 158B (Sociolinguistic Analysis, by Ntakirutimana) p. 35.

1802 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 11.

1803 prosecution Exhibit 110A (Des Forges Expert Report) p. 8.

1804 7.6 September 2004 p. 36 (ICS) (Witness TQ).

1803 T 16 February 2004 p. 35 (ICS) (Witness RV).

'%96 prosecution Exhibit 151B (Speeches by Sindikubwabo and others delivered on 19 April 1994).
18077 5 September 2006 p. 31 (Karemano).

1808 75 September 2006 pp. 23-24 (Karemano).
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897. Bearing in mind its finding that Shimamungu’s testimony should be treated with
appropriate caution, the Chamber does not consider Shimamungu’s unsupported opinion on
the meaning of gukora to be plausible. The Chamber considers Ntakirutimana’s explanation to
be convincing and corroborated by Expert Witness Des Forges, Witnesses TQ and RV, Expert
Witness Reyntjens and Charles Karemano, both Defence witnesses. The Prosecution has
established beyond a reasonable doubt that in Kambanda and Sindikubwabo’s speeches of 19
April 1994, the word “work™ (gukora) meant to kill Tutsis.

898. In light of the foregoing, the Chamber finds that Kambanda’s speech was inflammatory
and called upon the population to identify and kill Tutsis and their accomplices.

3.5.4.6 Kanyabashi’s Speech

899. It is not disputed that Kanyabashi was present at the swearing-in ceremony on 19 April
1994 and made a speech. The Kanyabashi Defence only contends that in the circumstances,
Kanyabashi could not have disapproved of anything in Sindikubwabo’s speech or else he and
his family would have faced death. The Defence also contends that Kanyabashi spoke before
the President and in response to Kambanda, not Sindikubwabo.

3.5.4.7 The Order of Speeches

900. The expert witnesses did not provide any conclusive evidence on the order of the
speeches, but Guichaoua and Des Forges agreed about the importance of determining to whom
Kanyabashi was responding when he took the floor, and hypothesised that Kanyabashi spoke
after Kambanda.'®*” Reyntjens maintained uncertainty, and admitted that he did not see the
importance of determining the order of the speeches.'®'’ From the radio broadcast that he
analysed, he concluded that the order may have been Kambanda, Sindikubwabo and then
Kanyabashi.'®"!

901. Guichaoua admitted that he could not tell in which order the speeches were broadcast
on the radio.'®'* He used different documents and transcripts in order to determine the order of
speeches, but this did not actually help him to ascertain the order of the speakers.'*'*> However,
he opined that it seemed that the President spoke after Kanyabashi, as the President arrived
towards the end of the meeting.'®'* Based on the concluding remarks of Kambanda’s speech,
Guichaoua stated that Kambanda spoke before Kanyabashi.'*'> Guichaoua asserted that
Kanyabashi’s vague assertion that “we shall put into practice all that is possible by relying, in
particular, on the important advice you have given us, in addition to the directives you

1809 7. 14 October 2004 p. 10 (Guichaoua); T. 9 July 2004 pp. 19-21 (Des Forges).
1810722 November 2008 pp. 12, 20-21 (Reyntjens).

1811720 September 2007 pp. 45, 61 (Reyntjens).

8127 14 October 2004 p. 11 (Guichaoua).

1813 T 14 October 2004 p. 6 (Guichaoua).

814 T 14 October 2004 p. 6 (Guichaoua).

815714 October 2004 p. 6; T. 14 October 2004 pp. 6-7 (Guichaoua).
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reminded us of’,1816

Kambanda’s or Sindikubwabo’s speeches.

signifies a firm commitment. This could have been in response to either
1817

902. Des Forges stated that she received information on the itinerary of President
Sindikubwabo, suggesting that the President was in Gikongoro on the morning of 19 April
1994, making it likely that he arrived after the meeting in Butare had begun.'®'® Therefore, she
was not convinced that Kanyabashi had heard Sindikubwabo’s speech before he spoke at the
beginning of the meeting. She did not exclude the possibility that Kanyabashi spoke after
Kambanda but before the President and in the presence of both the President and
Kambanda."®"

903. Nsabimana testified that Ministers Mugenzi and Niyitegeka spoke first followed by
Kambanda.'®® Sindikubwabo was not present when Kambanda began his speech but arrived
while Kambanda was speaking.'®”' Sindikubwabo then took the floor followed by
Nsabimana.'*** After a brief address by Nsabimana, Sindikubwabo took the floor again to say
that he had to leave.'®” After the President left, Kambanda resumed the speech that he had
started before the President’s arrival.'*** After Kambanda’s speech, Kanyabashi spoke and at
the end, the bourgmestres put questions to the Prime Minister. *>>

904. Witness RV stated that the ceremony started before noon and went on into the
afternoon.'™ Kanyabashi was in attendance but the witness stated that he did not hear
Kanyabashi on that day.'®’ Kambanda spoke first, followed by Sindikubwabo.'®*® Nsabimana
took the floor and expressed his thanks.'**’

905. Nyiramasuhuko testified that she arrived at the ceremony around 10.00 a.m. The
President had not yet arrived. He arrived when Nyiramasuhuko was already inside the hall and
left while she was still there.'™ This was consistent with Nsabimana’s testimony on
Sindikubwabo’s presence at the ceremony.'®' The President and the Prime Minister both
delivered speeches.'*** Nyiramasuhuko did not specify who spoke first or whether Nsabimana
or Kanyabashi delivered speeches that day.

1816 prosecution Exhibit 149C (Translation of Speech by Kanyabashi); Prosecution Exhibit 144C (Nyiramasuhuko
Diary, 1994) p. 24.

817 T 14 October 2004 p. 9 (Guichaoua).

818 T 9 July 2004 pp. 19-21 (Des Forges).

'819°T 9 July 2004 pp. 20-21 (Des Forges).

1820 T 12 September 2006 pp. 9-11 (Nsabimana).

821 T 12 September 2006 p. 13 (Nsabimana).

1822 T 12 September 2006 pp. 14, 20 (Nsabimana).

1823 712 September 2006 p. 30 (Nsabimana).

1824 712 September 2006 pp. 20-21, 28-30 (Nsabimana).

1825 712 September 2006 pp. 28-30 (Nsabimana).

1826 T 19 February 2004 p. 25 (ICS) (Witness RV).

1827716 February 2004 pp. 33-34 (ICS); T. 19 February 2004 pp. 25-26, 58-59 (ICS) (Witness RV).
1828 T 19 February 2004 p. 26 (ICS) (Witness RV).

18297 16 February 2004 p. 38 (ICS) (Witness RV).

180 T 26 October 2005 p. 65 (Nyiramasuhuko).

1T 11 September 2006 pp. 79-80 (Nsabimana).

1832 T 26 October 2005 p. 65 (Nyiramasuhuko).
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906. Nyiramasuhuko and Nsabimana are co-Accused together with Kanyabashi, and as such
they may have had an incentive to implicate Kanyabashi in order to deflect potential liability.
Nevertheless, the Chamber considers that on the specific issue of who spoke at the ceremony
or the order of speeches, Nyiramasuhuko and Nsabimana are credible. Their testimonies
provided a detailed, eyewitness account of the ceremony, which was not contradicted by any
other source. Nsabimana, in particular, corroborates Guichaoua and Des Forges in his assertion
that Kanyabashi spoke after Kambanda. Nyiramasuhuko’s diary entry for 10 February 1994
reads that the representatives of the bourgmestres, the new préfet and the President spoke.
According to the diary, the last person to have spoken seemed to have been the President.'®*

907. The Chamber therefore considers their testimony plausible and reliable on this
particular issue. Although Witness RV’s status as a detained witness and an accomplice
renders him capable of bias, the Chamber does not find that he had any reason to lie on the
issue of the order of speeches. As such, the Chamber considers his testimony to be reliable in
this regard. Witness RV corroborates Nsabimana’s testimony that Kambanda spoke first
followed by Sindikubwabo and Nsabimana.

908. The Chamber notes Witness RV’s evidence that he did not “hear” Kanyabashi speak
during the ceremony.'™* However, the Chamber does not consider that this contradicts
Nsabimana’s testimony that Kanyabashi spoke at the ceremony. Witness RV’s evidence on
this point was in response to the following specific question: “Is it correct to say, Witness, that
during the meeting for the swearing-in, the swearing-in of 19 April 1994, you did not hear any
statement from Kanyabashi inciting people to kill the Tutsi?”'**> The fact that Witness RV did
not hear Kanyabashi incite people to kill Tutsis does not exclude the possibility that
Kanyabashi addressed the attendees at the end of the ceremony. Similarly, the fact that
Nyiramasuhuko did not mention Nsabimana’s or Kanyabashi’s speeches during her testimony
does not mean that they did not take the floor.

909. Nsabimana’s testimony on the order of the speeches is supported by Des Forges who
stated that, following the usual order of precedence, a bourgmestre would not have spoken
between the Prime Minister and the President; normally the least important authority would
either speak first or last.'"® The Chamber considers this explanation by Des Forges to be
plausible. Although Des Forges was clearly speculating, as she herself was unconvinced that
Kanyabashi heard the President’s speech,'™’ the Chamber considers it logical that the only
reason Kanyabashi did not mention Sindikubwabo in his speech was because Sindikubwabo
was not present at the time Kanyabashi made his speech, having left during the ceremony.

910. In light of all the evidence, the Chamber considers that Nsabimana’s account of the
order of the speeches, which is supported by Nyiramasuhuko and to a certain extent, Des
Forges, is the more convincing account. The Chamber concludes that Kanyabashi spoke after
having heard the inflammatory speeches of both Kambanda and Sindikubwabo. The reason
why Kanyabashi made no reference to Sindikubwabo in his speech was because by the time

1833 714 October 2004 p. 16 (Guichaoua).
184 T .19 February 2004 p. 58 (ICS) (Witness RV).
"85 T 19 February 2004 p. 58 (ICS) (Witness RV).
'8 T 9 July 2004 pp. 20-21 (Des Forges).
87T, 9 July 2004 pp. 20-21 (Des Forges).
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Kanyabashi took the floor, Sindikubwabo had left the ceremony. Additionally, Sindikubwabo
and Kambanda did not refer to Kanyabashi’s speech in their own speeches because
Kanyabashi had not yet spoken.

3.5.4.8 Content of Kanyabashi’s Speech

911. The Chamber recalls its finding that Kambanda and Sindikubwabo’s speeches were
inflammatory and that Kanyabashi took the floor after those speeches. The Chamber notes that
in common with Sindikubwabo and Kambanda, Kanyabashi also referred to “enemies”.'®*®
Ntakirutimana explained that in his speech, Kanyabashi promised that the inhabitants of Butare
préfecture and their authorities would do everything possible to support the Kambanda
Government and the army, preserve the sovereignty of the country and safeguard security.'®
He also considered that the following sentence illustrated that the Prime Minister’s orders were

to be strictly followed:

Prime Minister, it is difficult to find the right words during these difficult times, but we
assure you that we shall put into practice all that is possible by relying, in particular, on
the important advice you have given us, in addition to the directives you reminded us
of. We, in turn, at our level, and the population at all levels, shall do all we possibly
can to safeguard together the security of our préfecture. 1840

912. Ntakirutimana further identified multiple repetitions of key words in Kanyabashi’s
speech, such as Prime Minister, the population and the death of the President. Ntakirutimana
concluded that Kanyabashi staunchly supported the Prime Minister’s directives.'®*!

913. Guichaoua opined that Kanyabashi’s speech was an expression of the préfecture’s
support for the policies of the Government.'*** Reyntjens disagreed and stated that when
Kanyabashi delivered his speech he did not have any choice and had to say something. His
speech was unprepared. As the elder of the bourgmestres in Butare préfecture, any refusal to
speak by Kanyabashi would have been seen as a hostile act in view of what had been said by
the President and the Prime Minister.'**

914. The Chamber recalls Reyntjens’ testimony that he did not consider Kanyabashi as a
friend but as an acquaintance and that his relationship with Kanyabashi did not have any
impact on his independent opinion as an expert.'™*® Reyntjens said that he had brief
conversations with Kanyabashi in the street, he shared a drink with Kanyabashi four or five
times, but they never visited each other’s homes.'**’

915. However, Reyntjens confirmed that Kanyabashi named him as his lawyer before
Investigating Judge Vandermeersch in Belgium, in 1995. However, Reyntjens said that he did
not talk to Kanyabashi after his arrest, or represent Kanyabashi as he was not a practicing

1838 prosecution Exhibit 149C (Translation of Speech by Kanyabashi).

1839 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) p. 7.

1840 prosecution Exhibit 149C (Translation of Speech by Kanyabashi); Prosecution Exhibit 161B (Kanyabashi’s
Unswerving Support, by Ntakirutimana) p. 8.

181 prosecution Exhibit 161B (Kanyabashi’s Unswerving Support, by Ntakirutimana) pp. 8-9.

1842 T 14 October 2004 p. 22 (Guichaoua).

183 T 20 September 2007 p. 62 (Reyntjens).

1844 T 20 September 2007 p. 11 (Reyntjens).

1845720 September 2007 p. 10; T. 21 November 2008 pp. 8-9 (Reyntjens).
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lawyer at the time.'®*® Reyntjens confirmed that Defence Exhibit 584B was his statement to

Judge Vandermeersch in Brussels on 31 July 1995 concerning the genocide in Rwanda. In that
statement, Reyntjens indicated that he had known Kanyabashi for a long time and that “he
knew him as somebody who never practiced ethnic discrimination and who always did
everything to maintain peace in his commune.”'*"’

916. In light of the foregoing, the Chamber considers that although Reyntjens may have
downplayed his knowledge of and friendship with Kanyabashi during his testimony, he had
known and been friends with Kanyabashi for a long time. For this reason, the Chamber finds
that Reyntjens’ testimony and Report, with respect to Kanyabashi’s speech, might have been
biased in Kanyabashi’s favour. His testimony in relation to Kanyabashi should therefore be
treated with appropriate caution.

917. The Chamber considers Ntakirutimana and Guichaoua’s analyses to be more reliable
than Reyntjens’ and further considers that they are corroborated by a plain reading of
Kanyabashi’s speech. The Chamber recalls the words used by Kanyabashi when he concluded
his speech (reproduced above) and is of the view that they constituted an unambiguous
commitment to support the objectives of the Interim Government as set forth in the speeches of
Sindikubwabo and Kambanda.

918. The Chamber finds that Kanyabashi did not dissociate himself from the inflammatory
statements made by the President or the Prime Minister. Furthermore, having analysed the
content of Kanyabashi’s speech, the Chamber finds that this speech was in support of
Sindikubwabo and Kambanda and contained a commitment to execute the directives and
instructions previously announced by the President and Prime Minister.

3.5.4.9 Nyiramasuhuko’s Presence

919. It is not disputed that Nyiramasuhuko was present at the swearing-in ceremony.
Nyiramasuhuko acknowledges having been present as part of the Government delegation as a
Minister.'®*® The content of Sindikubwabo’s speech has been discussed at length above and the
Chamber recalls its finding that it was inflammatory.

920. In the Chamber’s view, it is understandable that Nyiramasuhuko, as a minister in
Sindikubwabo’s Interim Government, would maintain that the President preached peace in his
speech. Nonetheless, this illustrates that Nyiramasuhuko believed in and supported the actions
of the Government, of which she was a member, when it issued its inflammatory instructions
to the people of Butare. The Chamber finds that Nyiramasuhuko ascribed to and supported the
policies of the Government of which she was a member, as set forth in Sindikubwabo’s
speech. Accordingly, her silence constituted tacit approval of those policies.

921. For the foregoing reasons, the Chamber finds that Nyiramasuhuko’s presence at the
swearing-in ceremony and her failure to dissociate herself from the statements made by the
President and Prime Minister, constituted tacit approval of their inflammatory statements.

186 T 21 November 2007 pp. 11-12 (Reyntjens).

'%7T_21 November 2007 pp. 12-14 (Reyntjens); Defence Exhibit 584B (Ndayambaje) (Statement of Reyntjens to
Judge Vendermeersch, 31 July 1995).

1848 T_26 October 2005 p. 63 (Nyiramasuhuko).
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3.5.4.10 Nsabimana’s Presence

922. It is not disputed that Nsabimana was present at his swearing-in ceremony. Nsabimana
acknowledges that he was there and provides an account of how he learned of the
appointment.'**

923.  When Nsabimana learned of his appointment as préfet, he made an informed decision,
as an adult of sound mind, to accept the offer. When he was first approached by Ndungutse
and Bashimiki to become préfet, Nsabimana told them to return only if they failed to find
another candidate. Nsabimana did not reject the proposal outright nor did he give any
indication of his unwillingness to take up this political position. Furthermore, when Nsabimana
heard of his appointment over the radio on 18 April 1994, he took no steps to distance himself
from the appointment nor did he make any attempt to decline the position.

924. The Chamber recalls its finding above that Nsabimana’s testimony that he did not
understand the content and import of the President’s speech was not credible. Accordingly, the
Chamber finds that he was present at the ceremony as a political appointee and failed to
dissociate himself from the statements made by the President and Prime Minister. In doing so,
the Chamber considers that he gave his tacit approval to the President’s and Prime Minister’s
inflammatory statements.

3.5.4.11 Conclusion to Nsabimana’s Swearing-in Ceremony

925. In light of all of the above, the Chamber finds that the speeches delivered by
Sindikubwabo and Kambanda at Nsabimana’s swearing-in ceremony on 19 April 1994 were
inflammatory and contained coded language that was understood by the attendees and the
public. In particular, the Chamber considers that “enemy” meant Tutsis and the word “work”
(gukora) meant to kill Tutsis.

926. The Chamber further finds that the presence of Nyiramasuhuko, Kanyabashi and
Nsabimana at the ceremony and their failure to dissociate themselves from the statements
made by the President and Prime Minister constituted tacit approval of their inflammatory
statements and the directives and instructions to the population contained therein. In addition,
with respect to Kanyabashi specifically, the Chamber considers that Kanyabashi’s speech was
in support of Sindikubwabo and Kambanda, and contained a commitment to execute the
directives and instructions previously announced by the President and Prime Minister.

3.5.4.12 Start of Widespread Killings in Butare Préfecture

927.  Although there is some evidence suggesting that a few large-scale massacres occurred
around 17 and 18 April 1994,'® there is overwhelming evidence that massacres in most of the
Butare communes started in the wake of the events of 19 April 1994.

928. Witness FAM testified that killings started after 20 April 1994, when Kanyabashi came
to the secteur office to tell the conseiller that the killing had already finished elsewhere and to

1897 11 September 2006 pp. 71, 73-74, 78; T. 12 September 2006 pp. 7-8 (Nsabimana).

1830 T 14 September 2006 pp. 70, 72 (Nsabimana); Prosecution Exhibit 110A (Des Forges Expert Report) pp. 18,
74-75; T. 12 December 2007 p. 16 (ICS) (Witness D-2-5-I); T. 19 November 2008 p. 29 (Ndayambaje); T. 18
September 2008 p. 35 (Brother Stan).
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ask him when he was going to start.'"*>! Witness QBU testified that in Rususa cellule, killings

of Tutsis began around 20 April 1994.'®? Witness QCB estimated the killings started in
Nyakizu, Runyinya and Gishamvu communes, on 20 April 1994.'* Witness FAI testified that
killings started in Nyabisindu commune two weeks after the death of the President, or around
20 April 1994."%* He also testified that killings started in Muyira commune around the middle
of April, but was not more specific.'®> Witness QI testified that the killings began in his
secteur on 21 and 22 April 1994."%° Witnesses FAB, FAE, Defence Witness WMCZ and
Ndayambaje estimated that killings began on dates between 21 and 27 April 1994 in Muyaga,
Ngoma, Ndora and Muganza communes, respectively.'™’ These communes are located in
central or eastern Butare préfecture.'®® None of these witnesses estimated that killings began
prior to 17 April 1994.

929. Witness QAH’s testimony was inconsistent in this regard. He stated that killings only
started after Préfer Habyalimana’s assassination was announced,'®® which, based on the
evidence of Des Forges, Guichaoua and Nyiramasuhuko, was in May or June 1994.'5¢%
Witness QAH fluctuated between stating that killings started after 10 April 1994, and asserting
that he could not remember the date the killings began.'®' The Chamber concludes that
Witness QAH’s recollection as to the date killings began is unreliable.

930. The variation in the exact date identified by the witnesses is plausible considering each
resided in different communes in April to July 1994. In addition, the evidence of Witnesses
FAB, FAE, WMCZ, Ntakirutimana and Ndayambaje was corroborated by Prosecution
Witnesses RV and QJ and Expert Witnesses Des Forges and Guichaoua.'®® The Chamber
finds that widespread killings of Tutsis did not occur in Butare préfecture prior to 19 April
1994.

3.5.5 Conclusion

931. Expert Witnesses Guichaoua and Des Forges testified that the genocide would not have
occurred within Butare préfecture if Préfet Habyalimana had not been removed from
office.'® Expert Witness Reyntjens asserted that Préfer Habyalimana’s removal triggered the

185176 March 2002 pp. 59-61 (ICS) (Witness FAM).

1852713 April 2004 pp. 38, 41-42 (ICS) (Witness QBU).

1833 7. 26 March 2002 p. 64 (Witness QCB).

'854 T 4 November 2002 p. 14 (Witness FAI).

"853 T 4 November 2002 p. 15 (Witness FAI).

1836 723 March 2004 p. 34 (Witness QI).

57T, 5 April 2004 p. 41 (Witness FAB); T. 17 March 2004 p. 70 (Witness FAE); T. 18 March 2004 pp. 7, 24-25,
63-64 (Witness FAE); T. 2 February 2005 p. 30 (Witness WMCZ); T. 19 November 2008 p. 40 (Ndayambaje);
see also Prosecution Exhibit 1 (Map of Butare).

1838 See Prosecution Exhibit 1 (Map of Butare).

183978 April 2004 p. 11 (Witness QAH).

180715 June 2004 pp. 67-68, 77-78 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert Report) p. 55;
Prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 123; T. 28 September 2005 p. 49
(Nyiramasuhuko).

186178 April 2004 pp. 9, 12 (Witness QAH).

"2 T 17 February 2004 pp. 56-57 (ICS) (Witness RV); T. 13 November 2001 p. 117 (Witness QJ); T. 5 July
2004 p. 39 (Des Forges); T. 9 July 2004 pp. 8-9 (Des Forges); Prosecution Exhibit 110A (Des Forges Expert
Report) pp. 16, 18; Prosecution Exhibit 1 (Map of Butare); T. 7 October 2004 p. 53 (Guichaoua).

1863 T8 July 2004 p. 83 (Des Forges); T. 23 June 2004 p. 23 (Guichaoua); T. 7 October 2004 p. 36 (Guichaoua).
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start of the large-scale massacres in Butare.'*® The Chamber is not bound by the Expert

Witnesses’ opinions in this regard. However, in view of the evidence that large-scale killings
did not occur in the heart of Butare préfecture until after the removal of Préfet Habyalimana,
and the substantial work performed by Des Forges and Guichaoua in their research into the
history of the Rwandan genocide, the Chamber accepts that the removal of Préfet
Habyalimana was one of the events that triggered the start of mass-killings in Butare
préfecture. Furthermore, the Chamber finds that as long as Préfer Habyalimana stayed in
office, he was a major force in limiting killings within the préfecture.

932. Regarding President Sindikubwabo’s speech, Expert Witness Ntakirutimana stated that
the aim of a speech may be judged by the results achieved in its aftermath.'*®> An audience’s
reaction to a speech makes it possible to evaluate the impact of the speech.'®®® Likewise,
Charles Karemano testified that from 19 April 1994 onwards, he heard many comments about
Sindikubwabo’s speech, especially in relation to the statement that people should not remain
indifferent and should work.'®” Here, the meaning of the President’s statements was easy to
ascertain when viewed against the background of the events that occurred after 19 April
1994."%8 people used the speech to legitimate their actions.'®®” The Chamber finds that the
inflammatory nature of the speeches delivered at the swearing-in ceremony on 19 April 1994
in Butare, also triggered the widespread killings and large-scale massacres in Butare
préfecture.

933. Recalling its finding that widespread killings of Tutsis did not occur in Butare
preéfecture prior to 18 or 19 April 1994, and in light of the foregoing, the Chamber finds that
the removal of Préfet Habyalimana, the appointment of Nsabimana as préfet, and the speeches
at Nsabimana’s swearing-in ceremony were factors that were consistent with the
commencement of widespread killings and large-scale massacres throughout Butare
préfecture, including in the large number of communes that had resisted such massacres until
that time.

3.6 Events After 19 April 1994
3.6.1 Arrival of Soldiers at Butare Airport, 20 April 1994
3.6.1.1 Introduction

934.  Each of the Indictments alleges that on 20 April 1994, two military planes landed in
Butare, transporting numerous Presidential Guard and Para-Commando Battalion soldiers.
According to each of the Indictments these soldiers, in tandem with the Interahamwe of

1864 725 September 2007 p. 62; T. 21 November 2001 pp. 24, 42 (Reyntjens).

1865 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 3, para. 4.
186 prosecution Exhibit 159B (Tolerance or Intransigence, by Ntakirutimana) p. 20.

187 T 5 September 2006 pp. 23-24 (Karemano).

188 T 5 September 2006 p. 25 (Karemano).

18975 September 2006 p. 27 (Karemano).
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Butare, took part in murdering and massacring civilians, notably Rosalie Gicanda, the former
Tutsi Queen of Rwanda.'®”"

935.  The Prosecution did not make any submissions on this allegation.

936. The Ntahobali Defence disputes that a large plane landed in Butare to deliver the
Interahamwe and soldiers, as the Butare airport was too small to accommodate a jumbo
aircraft."®”' The Ntahobali Defence relies on the testimony of Witness WDUSA..

937. The other Defence teams do not dispute that a plane landed in Butare around 20 April
1994 but submit that the purpose of the plane was to evacuate expatriates. The Kanyabashi
Defence relies on the evidence of Prosecution Expert Witness Alison Des Forges in this
regard.'®”? Des Forges, Prosecution Witnesses QA, QAH, Kanyabashi Defence Witnesses D-2-
5-W, D-13-D and D-9-U, Nyiramasuhuko Defence Witness WBTT and Kanyabashi Defence
Expert Witness Reyntjens all gave evidence that a plane landed in Butare around 20 April
1994.

3.6.1.2 Preliminary Issues

938. The Chamber notes that this allegation is not in support of any counts against any of
the Accused. The Prosecution did not make any submission in this respect. Therefore, the
Chamber declines to make any finding in respect of this allegation.

3.6.1.3 Evidence

Prosecution Witness QA

939.  Witness QA testified that at the end of a meeting held at Ngoma secteur office around
18 April 1994, at around 5.30 p.m., people attending the meeting heard an engine noise, like
the sound of a helicopter that was landing at the Butare airfield."®” On the day after the
meeting, he saw many Interahamwe, wearing kitenge clothing and berets with the effigy of the
President.'®”* There were also several soldiers in the city of Butare.'"

940. Witness QA stated that he went to the airport at about 9.00 a.m. the next day.'*”® He
saw the plane and was told that on that plane, Interahamwe and soldiers or Presidential Guards
arrived in the area.’”’

1870 Para. 6.23 of the Nyiramasuhuko and Ntahobali Indictment (not in support of counts); Para. 6.23 of the
Nsabimana and Nteziryayo Indictment (not in support of counts); Para. 6.23 of the Kanyabashi Indictment (not in
support of counts); Para. 6.23 of the Ndayambaje Indictment (not in support of counts).

871 Ntahobali Closing Brief, Appendix 3, para. 41.

1872 K anyabashi Closing Brief, para. 32.

1873 7. 18 March 2004 pp. 81, 83; T. 22 March 2004 p. 6 (Witness QA).

1874 T 18 March 2004 p. 83 (Witness QA).

1873718 March 2004 p. 83 (Witness QA).

1876 722 March 2004 p. 37 (Witness QA).

8777, 18 March 2004 p. 83; T. 22 March 2004 p. 35 (Witness QA).
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Prosecution Witness QAH

941. Witness QAH stated that he heard of the arrival of the Presidential Guards by aircraft at
the Butare airport and he heard they had killed Préfetr Habyalimana and had started the killings
in Butare town.'®”® The witness was unable to provide a specific time or date of arrival.'®”

Prosecution Expert Witness Alison Des Forges

942.  Alison Des Forges stated in her Report that militiamen and members of the Presidential
Guard from Kigali arrived by plane in Butare before 20 April 1994.'%*

943.  She later acknowledged that the statement in her Report about the Presidential Guard
flying into Butare airport was erroneous.'™' According to the witness, this was a rumour
prevalent in Butare at the time. On further investigation she discovered that the airplane which
flew into Butare airport was actually a Belgian C-130 which landed to evacuate UN military
observers and a group of Spanish nuns.'® Des Forges learned that the airplane was in fact
dispatched by the UN through documents recording the movement of airplane related to the
UN force.'™

Nyiramasuhuko Defence Witness WBTT

944. Witness WBTT testified that she and her children were evacuated on 20 April 1994 in a
Belgian plane which had come from Bujumbura to Butare to evacuate nuns.'***

Kanyabashi Defence Witness D-2-5-W

945.  Witness D-2-5-W testified that on the afternoon of 20 April 1994, a huge military
aircraft landed at Butare airport. The aircraft had difficulties to land but managed after a third
attempt.1885

Kanyabashi Defence Witness D-13-D

946. Witness D-13-D, a driver from Huye commune, testified that on the night of 19 April
1994, between 11.00 p.m. and midnight, the population of Butare town heard an aircraft
arriving that made a lot of noise. Very early the next morning, attacks were launched against
the residence of Madam Kabatesi and the massacres began in Mpare secteur.'®*® The following
day some people said that the plane carried Presidential Guards or Interahamwe to perpetrate
killings; others said the plane came to evacuate Belgians.'®*’

1878 78 April 2004 p. 27 (Witness QAH).

18797, 8 April 2004 p. 27 (Witness QAH).

1880 prosecution Exhibit 110A (Des Forges Expert Report) p. 29; T. 9 July 2004 pp. 24-25 (Des Forges).
1881710 June 2004 p. 49 (Des Forges).

1882 prosecution Exhibit 110A (Des Forges Expert Report) p. 29, fn. 80; T. 10 June 2004 p. 49 (Des Forges).
1883717 June 2004 pp. 16-17 (Des Forges).

1882 31 May 2005 pp. 43-45, 48, 63 (ICS) (Witness WBTT).

1883 T 12 September 2007 p. 20 (Witness D-2-5-W).

185 T 14 February 2008 p. 49 (ICS) (Witness D-13-D).

1887719 February 2008 pp. 40-41 (ICS) (Witness D-13-D).
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Kanyabashi Defence Witness D-9-U

947. Witness D-9-U, a farmer from Nkima secteur, testified that about two weeks after the
death of President Habyarimana, a huge aircraft landed at Butare. The witness placed this
event three days after the population had started to guard the border to push back assailants
from Huye.'*** The following morning, many soldiers accompanied by Interahamwe were seen
around the area and it was on that day that the search for Tutsis began.'®®

Ntahobali Defence Witness WDUSA

948. Witness WDUSA stated that due to the small size of the Butare airstrip it was not
possible and was prohibited for planes larger than 20 seats to land there.'®”® The witness said
that his statements regarding the size of an aeroplane referred to civilian planes only, and that
military planes like the C-130 do not need a long landing strip to land.'*"!

Kanyabashi Defence Expert Witness Filip Reyntjens

949. Filip Reyntjens testified that on 20 April 1994 a Belgian military aircraft landed in
Butare to evacuate expatriates and Spanish religious persons.'*”?

3.6.1.4 Deliberations

950. The Prosecution and Defence evidence suggests that a plane indeed landed in Butare
around 20 April 1994. The Chamber does not consider the fact that the plane carried soldiers
and Interahamwe on board to be established. On this point, the Chamber has heard the hearsay
testimonies of Prosecution Witnesses QA and QAH, and those of Kanyabashi Defence
Witnesses D-9-U and D-13-D.

951. The Chamber is reluctant to give weight to Witness QA’s testimony without
corroboration due to serious reservations about his credibility. During his first appearance
before this Chamber Witness QA gave false testimony at the request of individuals living in
Rwanda.'®® The Chamber is also reluctant to give weight to the hearsay testimony of detainee
Witness QAH without corroboration due to reservations about his credibility. In addition, Des
Forges testified that her statement about a plane bringing soldiers to Butare in her Report was a
mistake and that the plane was in fact arriving to evacuate foreigners.'®* Her testimony was
corroborated by Defence Witness WBTT and Reyntjens.'*”

952. The Chamber considers that the Prosecution has not led sufficient evidence to support
the allegation that soldiers arrived in Butare by airplane and that these soldiers in tandem with
the Interahamwe, took part in murdering and massacring civilians in Butare, notably the
former Queen of Rwanda, Rosalie Gicanda.

1888 T4 February 2008 p. 30 (ICS) (Witness D-9-U).

1889 T 4 February 2008 p. 30 (ICS) (Witness D-9-U).

189073 April 2006 p. 70 (ICS) (Witness WDUSA).

1T 4 April 2006 p. 22 (ICS) (Witness WDUSA).

'892 T 24 September 2007 p. 42 (Reyntjens).

1893 T30 October 2008 p. 52 (Witness QA).

1894 prosecution Exhibit 110A (Des Forges Expert Report) p. 29, fn. 80; T. 10 June 2004 p. 49 (Des Forges).
1895 T, 31 May 2005 pp. 43-45 (ICS) (Witness WBTT); T. 24 September 2007 p. 42 (Reyntjens).
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3.6.2 Meeting with Bourgmestres and Gatonde Secteur Meeting, 20 April 1994
3.6.2.1 Introduction

953. The Nsabimana and Nteziryayo Indictment alleges that in the days following his taking
office, Nsabimana called a meeting of all the bourgmestres of the préfecture where he was
informed of the extent of the massacres of Tutsis that had begun in Butare. The Indictment
alleges that Nsabimana took no decision, nor did he propose any measures to stop the
massacres, and thus, the bourgmestres returned to their communes and ordered the massacres
to continue, and that the administrative authorities who opposed this order were dismissed.'®*

954. The Prosecution further submits, without giving a precise time frame, that Nsabimana
participated in numerous meetings in Butare préfecture during which decisions were made to
further the extermination of Tutsis.'®’ Nsabimana’s role in the conspiracy to commit genocide
was, inter alia, to convene and attend meetings to give effect to the plan.'™® The Prosecution
contends that every meeting resulted in a decision leading to the execution of the common plan
to kill Tutsis. The conspiracy was continuous and endorsed in subsequent meetings held by the
Accused, including Nsabimana.'®”

955.  Specifically, the Prosecution submits that on 20 April 1994, Nsabimana convened a
meeting bringing together the bourgmestres of the préfecture where he revisited the objectives,
which consisted of fighting the enemy and erecting roadblocks to prevent the enemy from
taking up positions in the country. The enemy, as described by Prime Minister Kambanda at
the 19 April 1994 meeting, were described as Tutsis, the Inkotanyi and Tutsi accomplices.'**
The participants at the meeting are alleged to have agreed that the “infiltrators” were
responsible for the violence and the local Tutsi residents were armed RPF agents. The
Prosecution argues that this meeting planned ahead for the hunt that would follow the first
massacres; the participants talked of eliminating hiding places, such as empty houses, and of
directing all residents to cut the “brush” around their houses.'””' According to the Prosecution,
the meeting destroyed the last hope of most bourgmestres opposed to the genocide, and the
only inference to be drawn from this meeting (and the 19 April 1994 meeting) is that
massacres of Tutsis were planned, as evidence shows that massacres took place at Kabakobwa,
Matyazo, Kabuye Hill and elsewhere in Butare."””> In support of its submissions, the
Prosecution relies on the testimony of Prosecution Witness RV and Prosecution Expert
Witnesses André Guichaoua and Alison Des Forges.

956. The Prosecution also refers to a meeting that allegedly took place in Gatonde secteur,
Ntyazo commune, Butare préfecture, at the end of April 1994. It alleges that the purpose of this
meeting was to inform the participants that orders had been given from a meeting held in
Butare to kill the Tutsis. The president of the MDR party in Gatonde secteur chaired the
meeting and told the participants that Nsabimana had openly told him that killing Tutsis should

189 Para. 6.26 of the Nsabimana and Nteziryayo Indictment (in support of Counts 1-3, 5-9 against Nsabimana).
187 prosecution Closing Brief, p. 231, para. 9.

188 prosecution Closing Brief, p. 232, paras. 14-15.

'%99 prosecution Closing Brief, p. 238, para. 34.

1990 prosecution Closing Brief, pp. 236-237, para. 32.

101 prosecution Closing Brief, p. 237, para. 32.

1992 prosecution Closing Brief, p. 236, para. 32; p. 403, para. 64.
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not be only the responsibility of other préfectures but that Butare should do the same. The
Prosecution alleges that after this meeting, the Gatonde conseiller assembled members of the
population from the secteur and told them that the Tutsis had been delivered to be killed, given
that they had plotted against the government. The few Tutsis present fled and the Hutus started
burning their houses, and after this meeting Hutus started killing Tutsis at roadblocks.'””* In
support of its submissions, the Prosecution relies on Witness FAI.

957. The Nsabimana Defence does not challenge the Prosecution’s allegation that on 19
April 1994, Nsabimana called a meeting of all the bourgmestres for the following day."”*
However, in addition to its submission that Paragraph 6.26 of the Indictment is unduly vague,
addressed below, the Nsabimana Defence, relying on Nsabimana’s testimony, rejects the
allegation that during this meeting Nsabimana was informed about the massacres in the
préfecture, as well as any implicit allegation that the purpose of the meeting was to launch,
extend or organise killings in Butare.”® The Defence submits that Nsabimana, as the newly
installed préfet, requested the meeting to be informed about the current situation in the
préfecture.”™ The Nsabimana Defence asserts that none of the Prosecution witnesses testified
to Nsabimana having received information on the extent of the massacres in Butare during the
alleged meeting."””’ The Nsabimana Defence denies that the purpose of the 20 April 1994
meeting was to organise killings and denies that the meeting was the catalyst for massacres in
Butare préfecture.””” Nsabimana testified on his own behalf with respect to this allegation.

958.  Further, the Nsabimana Defence submits that Nsabimana cannot be held responsible
for the dismissal of the three bourgmestres on 17 June 1994, since he neither took that decision
nor instigated it."”*” The Nsabimana Defence further refers to the killing of some bourgmestres
which occurred sometime after the 20 April 1994 meeting, and argues that there is confusion
in the Prosecution’s case because no link has been established between the 20 April 1994
meeting and these deaths."”'” In support of its submission, the Nsabimana Defence relies on
Prosecution Witness RV and Expert Witness André Guichaoua.

959. Regarding the allegation concerning the meeting in Gatonde secteur, the Nsabimana
Defence submits that Witness FAI’s testimony cannot be relied upon because it is not
credible.'”"!

3.6.2.2 Preliminary Issues

960. The Nsabimana Defence submits that Paragraph 6.26 of the Nsabimana and Nteziryayo
Indictment is unduly vague in that it does not provide the date or place of the meeting
specified, the names of the bourgmestres in attendance, or the identity of the authorities who

1903 prosecution Closing Brief, p. 238, para. 34.

199 Nsabimana Closing Brief, para. 254.

1995 Nsabimana Closing Brief, para. 254; T. 12 September 2006 pp. 61-64 (Nsabimana).
1996 T 12 September 2006 pp. 61-64 (Nsabimana).

1997 Nsabimana Closing Brief, paras. 257, 259.

1908 Nsabimana Closing Brief, paras. 299, 303.

1999 Nsabimana Closing Brief, paras. 317-322.

1919 Nsabimana Closing Brief, paras. 323-330.

11 Nsabimana Closing Brief, para. 278.
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were allegedly dismissed for opposing the order to carry on the massacres.'®'* The Prosecution

concedes that the date of 20 April 1994 was not specifically pled in Paragraph 6.26 of the
Nsabimana and Nteziryayo Indictment, but argues that a reading of the Indictment in its
entirety makes clear that Nsabimana had notice that the meeting would fall within Paragraph
6.26.""

961. The Chamber notes that while Paragraph 6.26 of the Nsabimana and Nteziryayo
Indictment makes a general accusation that Nsabimana called a meeting of all the
bourgmestres of the préfecture in the days following his taking office, the reference to the
alleged meeting in the Indictment is exceedingly broad, and did not adequately provide
Nsabimana with sufficient notice to prepare his defence with respect to this allegation. The
Indictment is therefore defective in this respect.

962. Recalling the principles of notice previously articulated in this Judgement (), the
Chamber must determine whether Paragraph 6.26 was cured of its defects through subsequent
disclosure by the Prosecution. The Chamber notes that in its opening statement, the
Prosecution alleged that Nsabimana summoned the bourgmestres to a meeting on 20 April
1994, in order to organise “work”.'"'*

963. The Chamber further notes that in his 2 October 1997 statement, Witness RV stated
that he met Nsabimana on the day he was sworn in, and that during the ceremony, Nsabimana
asked all the bourgmestres to attend a meeting the following day, 20 April 1994."”" During the
meeting in question, Nsabimana presented his work plan and asked the people to increase the
frequency of the patrols in order to prevent the RPF from infiltrating. According to Witness
RV, the situation in the neighbouring communes was serious because houses were being
burned down. Faced with these threats, Witness RV stated that he informed the sous-préfet of
the matter. "°'® According to Witness RV, the sous-préfet passed along the information to
Nsabimana, who said to wait until the end of the meeting. Witness RV alleges that he did not
receive a ‘positive answer’.

964. Witness RV was not listed as a potential witness in the Appendix to the Prosecution
Pre-Trial Brief because he was added to the Prosecution’s witness list on 24 July 2001."'7 The
Nsabimana Defence, however, was provided with Witness RV’s previous statements in three
separate disclosures on 14 March 2001, 23 May 2001 and 27 May 2002, well before the
witness started his examination-in-chief on 16 February 2004. The Chamber considers the
length of time between the disclosure of Witness RV’s statements to the Nsabimana Defence
and the witness’ testimony in court alleviated any possible prejudice that might have been

1912 Nsabimana Closing Brief, paras. 243-247.

1913 prosecution Closing Rebuttal Argument, T. 30 April 2009 pp. 52-53.

1914 prosecution Opening Statement, T. 12 June 2001 p. 76.

152 October 1997, Statement of Witness RV, disclosed 14 March 2001.

1916 2 October 1997, Statement of Witness RV, disclosed 14 March 2001.

Y Nyiramasuhuko et al., Decision on the Prosecutor’s Motions for Leave to Call Additional Witnesses and for
the Transfer of Detained Witnesses (TC), 24 July 2001, para. 14.
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caused to the Nsabimana Defence by the later addition of Witness RV to the Prosecution
witness list.'”'®

965. The Chamber finds that the disclosure of Witness RV’s previous statements, together
with the information contained in the Prosecution opening statement, sufficiently informed
Nsabimana of the material facts the Prosecution intended to prove at trial. Nsabimana was
therefore able to adequately prepare his defence with regard to this allegation.

3.6.2.3 Evidence

Prosecution Witness RV

966. Witness RV, a Hutu and former civil servant who was detained at the time he testified,
gave evidence that he was awoken on the morning of 20 April 1994 by Ndayambaje and a
priest by the name of Father Tiziano, and was told that there was ‘no security’ in Mugombwa
secteur.””"” Witness RV went to Mugombwa where he saw armed attackers.'”” He then
travelled to Butare where he spoke with Sous-préfet Dominique Ntawukulilyayo about his
security concerns. Witness RV testified that the sous-préfet told him that he would speak to
Nsabimana about the matter. Witness RV testified that the sous-préfet later confirmed that he
had discussed the matter with Nsabimana, and that the issue would be addressed at the meeting

being held later that morning."”*'

967. Witness RV testified that the meeting, chaired by Nsabimana, was held at
approximately 11.00 am on 20 April 1994, bringing together bourgmestres, sous-préfets, heads
of departments in the préfecture, and other senior officers, and that during the meeting
Nsabimana revisited the objectives, which consisted of fighting the enemy, carrying out patrols
and erecting roadblocks to prevent the enemy from taking up positions in the country.'?
Witness RV testified that the “enemy” as defined by Prime Minister Jean Kambanda, was the
Inkotanyi as well as their accomplices who, as he understood, were Tutsis or Hutus who had
ideas that supported the RPF.""* Witness RV further testified that Nsabimana did not address
the security concerns that RV had previously raised with Sous-préfetr Ntawukulilyayo
regarding the situation in Mugombwa, and that at around 7.00 p.m. that same day the witness
left Butare to return to Muganza commune.'"**

968. Witness RV further testified that on 18 June 1994, the bourgmestre of Muganza
commune was dismissed in order to be replaced by the former bourgmestre, Eliec Ndayambaje.
Other bourgmestres were dismissed at the same time, on the grounds that they had not been
capable of maintaining security and safety.'**

18 Bagosora et al., Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised by the 29
June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006, para. 35.
1919 T, 16 February 2004 p. 38 (ICS) (Witness RV).

1920716 February 2004 p. 39 (ICS) (Witness RV).

192716 February 2004 p. 41 (ICS) (Witness RV).

19227 16 February 2004 p. 42 (ICS) (Witness RV).

1923 T 16 February 2004 pp. 35, 37 (ICS); T. 19 February 2004 p. 60 (ICS) (Witness RV).

1924716 February 2004 p. 43 (ICS) (Witness RV).

1925 T 17 February 2004 pp. 4-5 (ICS) (Witness RV).
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Prosecution Witness FAI

969. Witness FAI, a Hutu health worker who was appointed to public office in May 1994
and a detained witness when he gave evidence, testified that at the end of April 1994, a secret
meeting was held in Gatonde secteur, Ntyazo commune, Butare préfecture.'”*® The meeting
was chaired by Zaché Twagiramungu, president of the MDR party in Ntyazo commune and
attended by Hutu intellectuals, including two teachers, a trader, a businessman, a conseiller
and the witness.'”” Twagiramungu informed the attendees that he had attended a meeting in
Butare sometime between 20 and 25 April during which the new préfet of Butare, Nsabimana,
had openly stated that other préfectures should not bear the responsibility of killing Tutsis
alone and that Butare should also be responsible for killings.'”*® The purpose of the meeting in
Gatonde secteur was to transmit the order that Tutsis should be killed.'”* Twagiramungu said
that he had been invited to attend the meeting with Nsabimana because of his capacity as
President of the MDR party in Ntyazo commune.'**

970. After the meeting, the conseiller assembled a group of young men from Gatonde
secteur and informed them that Tutsis had to be killed as they had plotted against the country.
The few Tutsis who were present in the commune fled and the Hutus started burning Tutsi
homes. léfter the meeting, Tutsis were killed at the roadblock in front of the Nyamure Health
Centre.

971. In cross-examination, it was suggested to Witness FAI that he had not mentioned the
secret meeting in Gatonde secteur in any of his previous statements. The witness stated that he
had very briefly mentioned the meeting and hoped to be able to provide more details during his
testimony.'*>

Prosecution Expert Witness Alison Des Forges

972.  Alison Des Forges did not directly testify about the 20 April 1994 meeting; however, in
her Report she stated that on the day after his swearing-in, Nsabimana chaired a well-attended
meeting of the préfecture security committee during which the participants agreed that
“infiltrators” accounted for the mounting violence; that such persons must be arrested and
brought to the authorities; that military operations would be executed to disarm those who
were armed; that search operations should be carried out whenever solid information indicated
the need; and that administrative meetings should be held the next day with subordinate

officials and other local leaders “who could contribute to restoring security”.'”**

1926 731 October 2002 pp. 7-8 (ICS) (Witness FAI).

1927731 October 2002 pp. 7-9 (ICS) (Witness FAI).

1928 731 October 2002 p. 8 (ICS); T. 4 November 2002 p. 52 (Witness FAI).
1929731 October 2002 p. 8 (ICS) (Witness FAI).

19307 31 October 2002 p. 9 (ICS) (Witness FAI).

31T 31 October 2002 pp. 9-10 (ICS) (Witness FAI).

1932 T 4 November 2002 p. 100 (ICS) (Witness FAI).

1933 prosecution Exhibit 110A (Des Forges Expert Report) p. 23.
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Prosecution Expert Witness André Guichaoua

973. André Guichaoua testified that on 20 April 1994, Nsabimana chaired a meeting of
bourgmestres. According to Guichaoua, the objective of this meeting was to implement
directives adopted by the highest State authorities announced the previous day, and after the
meeting massacres commenced in the communes of the préfecture.'”**

974.  Guichaoua further testified that the local officials were to implement the instructions
and orders set forth at the 20 April 1994 meeting, and that they were to be assessed or rejected
based on their actions pursuant to those orders. The witness referred to some local
bourgmestres who were murdered soon after the meeting took place, namely Jean-Marie Vinne
Gisagara, the bourgmestre of Nyabisindo, Narcissi Nyajasaza, the bourgmestre of Ntyazo,
Jean-Batiste Nyagaza and Denis Simonyo."**’

Nsabimana

975. Nsabimana testified that he held a meeting with the bourgmestres in Butare préfecture
at the MRND party house, on 20 April 1994.""*° Nsabimana testified that the meeting took the
form of a panel, where he asked the bourgmestres whether there were displaced persons in
their respective communes, or whether massacres had taken place. He testified that the
bourgmestres generally told him that there had not been massacres in their communes except
for some 10 or 15 persons. Nsabimana testified that he had already seen people moving about,
that the town was teeming with people, and thus he was expecting to hear whether people had
been killed in the communes, or if there were criminals around.”?’

976. Nsabimana testified that after the questions of massacres and displaced persons were
discussed, the participants addressed the issue of how the on-going problems were to be solved
in the communes."*** Nsabimana testified that some resolutions relating to issues of security,
famine, displaced persons, refugees and petrol were discussed. He further stated that it was
noted that a number of people had to be arrested.'”>’

977. Nsabimana testified that during the meeting of 20 April 1994, Colonel Muvunyi
announced to the bourgmestres that young persons would be recruited into the Rwandan army,
but no plan on how to conduct the recruitment was discussed. Nsabimana denied that anyone
defined the strategy for fighting the enemy during the meeting. Nsabimana testified that he did
not know what the “enemy” would have meant, and that neither he nor the bourgmestres
present were soldiers, and thus they would not be discussing “how to go to war”.'**
Nsabimana disagreed with Expert Witness Guichaoua’s interpretation of the purpose of the 20

April 1994 meeting.'*"!

1934 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 155; T. 29 June 2004 pp. 22-23 (Guichaoua).
1935 7,22 June 2004 p. 22 (Guichaoua).

1936 T 12 September 2006 p. 48 (Nsabimana).

19577, 12 September 2006 p. 53 (Nsabimana).

1938 712 September 2006 p. 53 (Nsabimana).

1939 T 12 September 2006 p. 61 (Nsabimana).

1940 T 12 September 2006 pp. 61-62 (Nsabimana).

1941 T 12 September 2006 pp. 64-67 (Nsabimana).
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978. Nsabimana also testified that while Sous-préfet Hakizamungu was taking down official
minutes of the meeting, he himself took notes as well as he could, though he undoubtedly left
out a number of things and might have added a few others.'”** Nsabimana testified that on 21
or 22 April 1994, he had the opportunity to see Hakizamungu’s notes, and that Hakizamungu
told Nsabimana what he had written. Nsabimana testified that he could recognise
Hakizamungu’s handwriting.'”* The English translation of Hakizamungu’s notes was
admitted into evidence during Nsabimana’s testimony as Defence Exhibit 465C."***

979.  When confronted with FAI’s testimony, Nsabimana denied that the meeting at Gatonde
secteur took place. He further explained the meeting he held on 20 April 1994 with all the
bourgmestres was only open to certain people and there was no reason for someone in Zaché
Twagiramungu’s position to attend such a meeting."*’

3.6.2.4 Deliberations

980. It is not disputed that Nsabimana called a meeting of bourgmestres for the 20 April
1994, the day after his swearing-in. Nsabimana confirmed this in his testimony. The issues
before the Chamber are: the purpose and content of the meeting; whether Nsabimana was
informed, during the meeting, about the extent of the ongoing massacres; whether, upon return
to the communes, the various bourgmestres who took part in the said meeting ordered the
slaughter to continue; and thus whether Nsabimana’s inaction at the meeting resulted in a
continuation of the massacres.

981. The Chamber notes that both Des Forges and Guichaoua gave evidence with respect to
the 20 April 1994 meeting either in testimony or through their respective Reports. The
Chamber recalls that while it may not rely on expert witness evidence alone to prove a factual
allegation in support of a count, it may, however, use expert evidence to interpret a fact once it
is proven.

982. The Chamber further observes that Witness RV is the only factual Prosecution witness
to testify about the 20 April 1994 meeting. The Chamber considers that Witness RV was a
detained witness at the time of his testimony, and was subject to potential further criminal
proceedings in Rwanda; that he had previously confessed to aiding in the murder of Tutsis in
Gacaca proceedings;™*” and that during April 1994, Witness RV was a figure of authority in
Butare, which might entail that his testimony could be that of an accomplice. For the foregoing
reasons, the Chamber will treat Witness RV’s testimony with appropriate caution.

983. In order to assess Nsabimana’s responsibility with regard to his alleged failure to stop
the killings, the Chamber must first consider whether or not, despite any decision that might or
might have not been taken by Nsabimana at this meeting, the killings continued after 20 April
1994 in the various communes, and whether they were carried out under the instructions of the
bourgmestres who attended the meeting.

19427 12 September 2006 pp. 53-54 (Nsabimana).

1943 7. 12 September 2006 p. 54 (Nsabimana).

194 Defence Exhibit 465C was admitted into evidence on 12 September 2006.
1943720 November 2006 p. 56 (ICS) (Nsabimana).

1946 See Renzaho, Judgement (AC), para. 287.

47T, 17 February 2004 pp. 33-36 (ICS) (Witness RV).
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984. The Chamber has found that massacres took place at various locations in Butare,
including Kabakobwa (), Matyazo () and Kabuye Hill (), in the period after the 20 April
meeting.

985. As to the content of the 20 April 1994 meeting, Witness RV testified that during the
meeting Nsabimana revisited the objectives, which consisted of fighting the enemy, carrying
out patrols and erecting roadblocks to prevent the enemy from taking up positions in the
country.'™”® Similarly, Guichaoua gave evidence that during the meeting, the implementation
of directives adopted by the State authorities was discussed.'” Nsabimana’s testimony
partially corroborates this evidence. He testified, in more general terms, that in the course of
the meeting, the massacres, security, famine, displaced persons, refugees and petrol were
discussed, and that solutions for these problems were also addressed.'”°

986. Nsabimana’s testimony finds corroboration in Defence Exhibit 465C, a copy of the
notes taken by Sous-préfet Hakizamungu during the 20 April 1994 meeting. The Exhibit
contains the subject heading: “Infiltration by people seeking to cause unrests”, and lists six
topics covered during the meeting. The first was to obtain information in order to identify
people who support the RPF and who are in possession of weapons. Such people were to be
arrested and handed over to the authorities. Under this subheading are six bullet points: (1)
intervention to be limited to disarming those who are armed; (2) searches to be conducted on
the basis of accurate information; (3) contact with Gikongoro administrative authorities; (4)
meetings to be held with administrative authorities capable of restoring security; (5) displaced
persons to return to their homes, and to receive assistance; and (6) search for the leaders:
identify them and know where they are located.'”"

987. Witness RV testified that he raised the matter of his concern over security in
Mugombwa secteur with Sous-préfet Ntawukulilyayo, who also stated that he would raise the
issue with Nsabimana. Later, according to Witness RV, the sous-préfet confirmed that he had
done s0.'”>? Nsabimana testified that he asked the bourgmestres whether massacres were
occurring in their respective communes, but was told that generally they were not.'”>* Defence
Exhibit 465C, however, indicates that during the meeting it was stated that the people of
Nyabisindu commune said that their “kith and kin” had been “exterminated”.'***

988. The Chamber observes that Witness RV provided no detail as to what exactly is alleged
to have been said to Nsabimana by Sous-préfet Ntawukulilyayo, and notes that the issue of
whether any information regarding the witness’ security concerns was in fact passed on to
Nsabimana is hearsay and uncorroborated.

1948 T 16 February 2004 p. 42 (ICS) (Witness RV).

1949 prosecution Exhibit 136B (Guichaoua Expert Report, Vol. 1) p. 155; T. 29 June 2004 pp. 22-23 (Guichaoua).
1930712 September 2006 pp. 53, 61 (Nsabimana).

1951 Defence Exhibit 465C (Nsabimana) (Minutes of the Security meeting chaired by Nsabimana on 20 April
1994) pp. 1-2.

19327 16 February 2004 p. 41 (ICS) (Witness RV).

1933 712 September 2006 p. 53 (Nsabimana).

1934 Defence Exhibit 465C (Nsabimana) (Minutes of the Security meeting chaired by Nsabimana on 20 April
1994) p. 2.
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989. The only other reference to potential massacres in the record is the abovementioned
statement contained in Defence Exhibit 465C, regarding the extermination in Nyabisindu
commune. No other information which could be construed as relating to on-going massacres is
provided.

990. In light of the foregoing, the Chamber finds that the 20 April 1994 meeting primarily
dealt with issues of safety, security, displaced persons, and measures to be taken in order to
keep the situation under control. It has not been established that the furtherance of the
massacres was discussed.

991. The Chamber further recalls the testimony of Witnesses RV and Guichaoua, that right
after the meeting some of the bourgmestres were dismissed, replaced, or even murdered.'””
However, the Chamber notes that Guichaoua did not give a clear explanation as to why such
measures were taken, and Witness RV generally stated it was done because these
administrative authorities had not been capable of maintaining security and safety. The
Chamber thus finds the evidence has not established that these repercussions were a
consequence of the fact that the said bourgmestres had opposed the orders given by
Nsabimana at the 20 April meeting. No other evidence was led in relation to the events taking
place right after the meeting. Therefore, and considering that it was not established that
Nsabimana gave any order relating to the progress of the massacres during the meeting, no link
can be drawn between the dismissal of the said authorities and the furtherance of the
massacres.

992. Having weighed all the evidence before it, the Chamber finds that it was not
established beyond a reasonable doubt that during the 20 April meeting Nsabimana was
“informed of the extent of massacres of Tutsi that had begun in the communes of Butare”, as
the Indictment alleges. Furthermore, it was not proven that after the 20 April 1994 meeting the
bourgmestres returned to their communes and ordered to kill, while those who refused to do so
were dismissed. Therefore, though it has been found that after the 20 April massacres occurred
in various locations in Butare, a link between these massacres and the said meeting was not
established. Accordingly, the Chamber finds it has not been proven beyond a reasonable doubt
that, as a consequence to Nsabimana’s failure to take any measure with a view to stop the
killings during the 20 April 1994 meeting, the slaughter continued.

993. The Prosecution also seeks to use Witness FAI’s testimony on the secret meeting in
Gatonde secteur to illustrate that Nsabimana’s orders to kill Tutsis were implemented on the
ground. The Prosecution does not allege that Nsabimana was present at the secret meeting in
Gatonde secteur, but the evidence adduced was used to provide the content of a previous
meeting, allegedly held by Nsabimana between 20 and 25 April 1994. Witness FAI testified
that the chairman of the secret meeting, Zaché Twagiramungu, told the participants that he had
attended an earlier meeting held between 20 and 25 April 1994 during which Nsabimana had
orderefl9 5‘ghe killing of Tutsis.'”® After the secret meeting in Gatonde secteur, Tutsis were
killed.

19353 T 17 February 2004 pp. 4-5 (ICS) (Witness RV); T. 22 June 2004 p. 22 (Guichaoua).
193 T 31 October 2002 pp. 7-9 (ICS) (Witness FAI).
19577, 31 October 2002 p. 10 (ICS) (Witness FAI).
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994. In relation to the content of secret meeting in Gatonde secteur, where Zaché
Twagiramungu allegedly reported Nsabimana’s orders to kill, the Chamber notes that Witness
FAI’s testimony is uncorroborated hearsay.

995.  Further, the Chamber notes there are credibility issues in relation to Witness FAIL. The
witness pled guilty to crimes including genocide in 1997 and was a detained witness awaiting
sentence when he gave evidence before the Tribunal, in 2002.""*® The Chamber exercises
appropriate caution when deliberating on the testimony of an accomplice witness, particularly
since Witness FAI was detained at the time of his testimony. The Chamber considers that
Witness FAI’s testimony may have been motivated by a hope that, by testifying against
Nsabimana he would receive favourable or lenient treatment when sentenced. The Chamber
further notes that in his previous statement of 24 February 2000, Witness FAI mentioned that
Zach¢é Twagiramungu told him that he had attended a meeting at which Nsabimana had
ordered the extermination of Tutsis. However, the witness made no reference in this statement
to any secret meeting subsequently held in Gatonde secteur, during which Zaché
Twagiramungu allegedly informed Hutu intellectuals about Nsabimana’s orders.'””

996. In view of the nature of Witness FAI’s evidence as uncorroborated hearsay in relation
to the secret meeting in Gatonde secteur, the credibility issues outlined above and the omission
of key aspects of his testimony from his previous statement, the Chamber does not consider
Witness FAI’s testimony to be credible on this particular event.

997. The Chamber notes that the Prosecution did not provide any further evidence
concerning a meeting held in Gatonde secteur, or any evidence to establish that Zaché
Twagiramungu in fact stated that Nsabimana had issued orders to kill at a previous meeting.
The Chamber also recalls Nsabimana’s testimony that Zaché Twagiramungu would not have
had any reason to attend the secteur-level meeting of 20 April 1994, as it was not open to
persons in his position, i.e. a commune-level party president.'”® Further, as found above, no
evidence was led that Nsabimana actually issued orders to kill Tutsis at the meeting of 20
April 1994.

998. In light of the foregoing, the Chamber finds that the Prosecution has failed to establish
that a meeting chaired by Zaché Twagiramungu was held in Gatonde secteur at the end of
April 1994, during which Nsabimana’s orders to kill Tutsis, previously issued at another
meeting, were conveyed to the participants.

3.6.3 Sahera Secteur Office Meeting, 20 April 1994
3.6.3.1 Introduction

999. Paragraph 6.45 of the Kanyabashi Indictment provides that on several occasions
between 20 April and June 1994, Kanyabashi encouraged and instructed the soldiers and
militiamen, and certain members of the civilian population, to search for Tutsis who had
escaped the massacres, in order to exterminate them. These instructions were given notably on

1938 T30 October 2002 pp. 96-97 (Witness FAI).

1959 T. 4 November 2002 p. 100 (ICS) (Witness FAI); Defence Exhibit 82 (Nsabimana) List of Alleged
Omissions; 24 February 2000, 22 October 2000, 28 January 2001, 12 October 2001, Statements of Witness FAI).
19607, 20 November 2006 p. 56 (ICS) (Nsabimana).
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21 April 1994 in Butare, in late April in Save, and in June 1994 near Butare.'”®' Paragraph

6.28 of the same Indictment alleges that in Ngoma commune, Kanyabashi, meeting the
commitment he had made on the occasion of President Sindikubwabo’s speech at Nsabimana’s
swearing-in ceremony, took the necessary measures for Tutsis to be eliminated.'”®

1000. The Prosecution submits that Kanyabashi directly participated in the massacres of
Tutsis through his acts, conduct, utterances and directives in Butare préfecture, between April
and July 1994."% It contends that in April 1994, Kanyabashi came to the secteur office and
told the conseiller when he was going to start the killings and that in other areas they had
finished the killing.1964 Kanyabashi asked him what he was going to do.'"”® The next day the
Interahamwe told Tutsis to go to Kabakobwa Hill, where many people died.”*® The
Prosecution submits that the conseillers were vital in encouraging and leading the attackers
against the Tutsis.'”®’ In support of these submissions, the Prosecution relies on the testimony
of Witness QAM.

1001. In addition to its contention that the Indictment is defective,'’®® the Kanyabashi

Defence cites the testimony of Prosecution Witness QCB stating that on 20 April 1994,
Kanyabashi went to Kabuga asking the population not to harm the refugees as Kanyabashi did
not want killings to take place within Ngoma commune.'”® Finally, the Defence submits that
Witness QAM was part of a group that fabricated false testimony against Kanyabashi."”” In
support of this submission the Defence relies on Kanyabashi Defence Witness D-2-21-T.""!

3.6.3.2 Preliminary Issues

1002. The Kanyabashi Defence submits that this meeting was not mentioned in the
Kanyabashi Indictment and therefore the Indictment is defective."”” The Chamber observes
that the alleged meeting between Kanyabashi and the conseiller of Sahera on around 20 April
1994, is not specifically pled in the Kanyabashi Indictment. The Indictment is therefore
defective in this regard.

1003. Recalling the principles of notice previously articulated in this Judgement (), the
Chamber observes that the Appendix to the Prosecution Pre-Trial Brief lists one witness,
Witness QAM, who was expected to testify that Kanyabashi went to her secteur shortly before
the massacres began and gave instructions to the conseiller, saying: “What are you waiting
for? Your people are not doing anything, whereas others have already finished the job.”"”

19! Para. 6.45 of the Kanyabashi Indictment (in support of all counts).

1992 para. 6.28 of the Kanyabashi Indictment (in support of Counts 1-3, 5-9).

1963 prosecution Closing Brief, p. 405, paras. 73-75.

1964 prosecution Closing Brief, p. 397, para. 41.

1965 prosecution Closing Brief, p. 406, para. 78.

1966 prosecution Closing Brief, p. 397, para. 41.

197 prosecution Closing Brief, p. 417, para. 114.

198 K anyabashi Closing Argument, T. 28 April 2009 p. 42.

1999 K anyabashi Closing Argument, T. 28 April 2009 p. 42.

1970 K anyabashi Closing Brief, para. 155.

7! The Chamber notes that it has previously set out the evidence of Witness D-2-21-T as it relates to the alleged
fabrication claim (). The Chamber will take this evidence into account in the Deliberations section.
1972 Kanyabashi Closing Argument, T. 28 April 2009 p. 42.

1973 prosecution Pre-Trial Brief — Appendix; Witness QAM (2).
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The Chamber notes that neither the location nor the time frame are clearly specified in the
summary of Witness QAM’s intended evidence.

1004. The Chamber observes that Witness QAM’s prior statement, dated 20 May 1997, was
disclosed to the Defence on 4 November 1998 and in unredacted form on 23 April 2001."°"
This statement made a specific reference to the meeting between Kanyabashi and the
conseiller. Witness QAM identified her secteur as Sahera and clearly specified that the
massacres began in her secteur on 23 April 1994. Kanyabashi came to her secteur the day
before the massacres and said to the conseiller, “what are you waiting for; your people are not
doing anything whereas others have already finished the job.” These disclosures were made
well before the start of Witness QAM’s testimony on 22 October 2001.

1005. The Chamber notes that the summary of the intended evidence and the prior statement
of Witness QAM provided adequate details as to the exact date and the specific locations of
this meeting. For the foregoing reasons, the Chamber considers that the Kanyabashi Indictment
was cured by the disclosure of clear, consistent and timely information."””> Consequently,
Kanyabashi was reasonably able to understand the nature of the charges against him and there
was no prejudice in the preparation of his defence case.

3.6.3.3 Evidence

Prosecution Witness QAM

1006. Witness QAM, a 19 year-old Tutsi student in 1994,"7° testified that Joseph Kanyabashi
was the bourgmestre of her commune in 1994."”7" Prior to April 1994, the witness saw
Kanyabashi come to the secteur office to hold meetings with members of the population, on
four occasions.'’” She described Kanyabashi as a dark-skinned man, but who was not very
dark, aged about 50 years in 1994."” She identified Kanyabashi in court.'”*

1007. Witness QAM testified that the last time she saw Kanyabashi was when he came to the
Sahera secteur office.'”®' She testified that it was an evening on or after 20 April 1994 and a
short time before people were attacked at Kabakobwa.'”® Kanyabashi travelled in a vehicle,
but the witness did not specify as to which type of vehicle it was.'”®* The vehicle stopped at the
secteur office and Kanyabashi came out alone."”® Kanyabashi then met the conseiller of
Sahera outside the secteur office, slightly to the side of the door.'”® There was nobody else

97490 May 1997, Statement of Witness QAM, disclosed 4 November 1998; Unredacted Statement of Witness
QAM, disclosed 23 April 2001.

Y7 Muvunyi I, Judgement (AC), para. 20; Seromba, Judgement (AC), paras. 104-105.
1976 prosecution Exhibit 43 (Personal Particulars).

19777, 22 October 2001 p. 46 (Witness QAM).

1978 7. 22 October 2001 pp. 46, 139-140 (Witness QAM).

19797, 22 October 2001 pp. 46-47 (Witness QAM).

1980722 October 2001 p. 76 (Witness QAM).

1981722 October 2001 p. 47 (Witness QAM).

19827 22 October 2001 pp. 47, 49, 98; T. 23 October 2001 p. 41 (Witness QAM).

1983 T 23 October 2001 p. 42 (Witness QAM).

198 T 23 October 2001 p. 42 (Witness QAM).

19857, 23 October 2001 pp. 54, 56 (Witness QAM).
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apart from Kanyabashi and the conseiller during this encounter.'”®® Kanyabashi addressed the

conseiller, saying: “Elsewhere they have already finished killing. What are you waiting for as
far as you are concerned.”'”®” Kanyabashi immediately left after talking to the conseiller.'”*®
Witness QAM was about three metres away from Kanyabashi when Kanyabashi spoke.'”® She
heard everything that Kanyabashi said, but not the statements of the conseiller, as she moved
away once Kanyabashi stopped speaking.'””® At that time, the witness was with three or four
other young people on the road next to the secteur office.'””' None of these young people were
members of her family, and they were no longer alive.'” She could only remember two of
their names."””?

1008. Witness QAM testified that after hearing what Kanyabashi said, she and the other
children went back to her house. Upon their arrival, the witness reported to her mother what
Kanyabashi had said to the conseiller. Her family decided not to sleep at their house that night
and instead spent the night in a school just below their house. They returned home the next
morning at around 5.00 a.m."***

1009. Confronted with her prior statement of 20 May 1997, which stated that upon hearing
what Kanyabashi said, Witness QAM and the young people she was with tried to escape but
were told by the comseiller that they had nothing to fear, Witness QAM suggested the
statement was not an accurate reflection of what she said but conceded that she could not
remember everything she told the investigators at that time as it was a long time ago.'”””

1010. Witness QAM testified that she did not know Rose Burizihiza or Béllancie Knayire.'”®

Prosecution Witness QCB

1011. Witness QCB, a Hutu driver in 1994 and detainee at the time of his testimony,1997

testified that on 20 April 1994, refugees from Gishamvu, Runyinya and Nyakizu came down to
Ngoma commune. The refugees went by the school located between Sahera and Nkubi
secteurs. Upon the refugees’ arrival, Conseillers Kanywabahizi and Habyarimana Pascal went
to report to Kanyabashi about what they had noticed. Shortly after, Kanyabashi convened the
members of population of Sahera and Nkubi secteurs and the refugees to a meeting during
which, Kanyabashi stated that he did not want any crimes to be committed in his commune. On

198 T 23 October 2001 p. 54 (Witness QAM).

1987722 October 2001 pp. 49-52 (Witness QAM).

1988 723 October 2001 p. 55 (Witness QAM).

1989722 October 2001 p. 51 (Witness QAM).

19907, 23 October 2001 pp. 56-57 (Witness QAM).

19917, 22 October 2001 p. 51; T. 23 October 2001 p. 43 (Witness QAM).

1992723 QOctober 2001 pp. 43-44, 48 (Witness QAM); Defence Exhibit 2 (Kanyabashi) (Two Handwritten
Names).

1993 T 23 October 2001 pp. 43-44, 48 (Witness QAM); Defence Exhibit 2 (Kanyabashi) (Two Handwritten
Names).

1994722 October 2001 pp. 57-58 (Witness QAM).

1995 T 23 October 2001 p. 63 (Witness QAM); Defence Exhibit 4B (Kanyabashi) (20 May 1997, Statement of
Witness QAM).

199 T 22 October 2001 p. 106 (ICS); T. 22 October 2001 pp. 127-128 (HC) (Witness QAM) (French).

1997 T, 20 March 2002 pp. 34, 36-37 (Witness QCB); Prosecution Exhibit 52 (Personal Particulars).
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that day, Witness QCB spent the night with the refugees in order to protect them from attacks
perpetrated by assailants from Gishamvu.'””®

3.6.3.4 Deliberations

1012. The Prosecution relies on the testimony of a single eyewitness, Witness QAM, in
support of its allegation that on around 20 April 1994, Kanyabashi came to the Sahera secteur
office, met with the conseiller and asked him why the killings had not yet started in Sahera."””
Witness QAM’s evidence is that she was with other children very near the secteur office when
Kanyabashi arrived and met with the conseiller outside the office.”®” She was about three
metres away from Kanyabashi and heard everything that Kanyabashi said to the conseiller.”*"!

1013. Witness QCB testified that on 20 April 1994, refugees from Gishamvu, Runyinya and
Nyakizu came to settle at a place located between Sahera and Nkubi secteurs, Ngoma
commune.*® Upon the refugees’ arrival, Kanyabashi convened the members of population of
Sahera and Nkubi secteurs and the refugees to a meeting during which, Kanyabashi declared
that he did not want any crimes to be committed in his commune.*”

1014. The Chamber observes that Witness QCB’s testimony relates to a specific meeting
which may have also taken place on around 20 April 1994; however it does not rule out the
possibility that another meeting took place at some point the same day without Witness QCB’s
knowledge.

1015. The Chamber is not convinced by Witness QAM’s testimony regarding her presence at
the location from where she was alleged to have heard Kanyabashi’s address to the conseiller
on around 20 April 1994. The Chamber observes that it is unlikely that Witness QAM could
remember and repeat the words that Kanyabashi might have said to the conseiller, but was
unable to provide the number and especially the identity of all children with whom she was
alleged to have been playing at that time. Witness QAM merely disclosed the family name of
two children and not their first names and claimed that none of these children were members
of her ’family.2004 In addition, Witness QAM’s testimony lacks details regarding the type or
colour of the vehicle that was used by Kanyabashi.**” Assuming that Witness QAM was
present when Kanyabashi allegedly met with the conseiller, the Chamber considers that her
testimony still requires corroboration in order to be reliable.

1016. Consequently, the Chamber is of the view that the Prosecution has failed to prove
beyond a reasonable doubt that Kanyabashi met with the conseiller of Sahera secteur at the
secteur office, on around 20 April 1994. Because the Chamber has concluded that the
Prosecution has failed to prove this allegation for independent reasons, it need not address the

1998 .28 March 2002 pp. 111-112 (ICS) (Witness QCB).

1999722 October 2001 pp. 47-52, 98; T. 23 October 2001 p. 56 (Witness QAM).
20001 22 October 2001 p. 51; T. 23 October 2001 pp. 40, 48 (Witness QAM).
201 22 October 2001 p. 51; T. 23 October 2001 p. 57 (Witness QAM).

20021 28 March 2002 p. 111 (ICS) (Witness QCB).

20031 28 March 2002 p. 111 (ICS) (Witness QCB).

20041 23 October 2001 p. 43 (Witness QAM).

29951 23 October 2001 pp. 40, 42 (Witness QAM).
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impact of Witness D-2-21-T’s testimony on Witness QAM’s credibility as regards this
allegation.

3.6.4 Mugombwa Church Massacre, 20-21 April 1994
3.6.4.1  Introduction

1017. The Ndayambaje Indictment alleges that before and during the events referred to
therein, Ndayambaje distributed weapons to the militiamen and certain carefully selected
members of the civilian population with the intent to exterminate the Tutsi population and its
“accomplices.”” The Prosecution submits that Ndayambaje distributed weapons to Hutu
attackers at Mugombwa Church in April 1994 in order to facilitate the massacre there.”*”’

1018. Paragraph 6.37 of the Ndayambaje Indictment states that from 20 April 1994 in
Muganza commune and the surrounding area, Ndayambaje ordered, supervised and
participated in massacres of the Tutsi population, committed by militiamen, soldiers, commune
policemen and commune authorities.”*"®

1019. The Prosecution submits that Ndayambaje facilitated the massacre at Mugombwa
Church in April 1994 through the acts specified in Paragraphs 5.13 and 6.37.2°%

1020. In support of these submissions, the Prosecution relies on the testimony of Prosecution
Witnesses QAR, FAG, TU and FAU.

1021. The Ndayambaje Defence does not dispute that attacks took place at Mugombwa
Church on Wednesday, 20 and Thursday, 21 April 1994.2°'° The Ndayambaje Defence
submits, however, that the Indictment is unduly vague and does not adequately inform the
Accused of the allegation that he participated in the massacre at Mugombwa Church or that he
was alleged to have distributed weapons at the massacre site.”"!

1022. In the alternative, the Ndayambaje Defence submits that the Prosecution witnesses
lacked credibility, that Ndayambaje was not present at Mugombwa Church on 20 and 21 April
1994, and therefore, the Accused could not have ordered, supervised or participated in the
massacre there or distributed weapons to the attackers.”’’* The Defence submits that
Ndayambaje was at the commune office from 20 to 23 April 1994.2°"* To establish this alibi
the Defence relies on the testimony of Defence Witnesses GABON, KEPIR, MARVA, BIDI
and Ndayambaje.

2006 para. 5.13 of the Ndayambaje Indictment (in support of Counts 1-3, 5-9 against Ndayambaje).

2007 prosecution Closing Brief, pp. 461-462, 475, paras. 44, 91.

29% para. 6.37 of the Ndayambaje Indictment (in support of Counts 1-3, 5-9, pursuant to Article 6 (1) and 6 (3),
and Count 4 pursuant to Article 6 (1) responsibility only).

2009 prosecution Closing Brief, pp. 461-462, 475, paras. 44, 91, 93.

2919 Ndayambaje Closing Brief, para. 154.

21 Ndayambaje Closing Brief, paras. 47, 49-52, 55, 79-81, 155.

2912 Ndayambaje Closing Brief, paras. 236-254.

2913 Ndayambaje Closing Brief, paras. 236-254.
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3.6.4.2 Preliminary Issues

Pleading of Ndayambaje’s Alleged Participation in the Massacre at Mugombwa Church

1023. The Ndayambaje Defence submits that the events at Mugombwa Church are not pled in
the Indictment and thus requests the Chamber not to consider the evidence relating to
Mugombwa Church.?”'* This objection was raised on 3 March 2004, but the Chamber declined
to make a finding on the issue at that stage of the proceedings.*’"

1024. The Chamber notes that the location and dates of the massacre at Mugombwa Church
are not specified in the Indictment. Recalling the principles set out in the Preliminary Issues
section of this Judgement (), the Chamber finds that Ndayambaje’s alleged role in the massacre
at Mugombwa Church is not sufficiently pled in the Indictment. The Indictment is therefore
defective on this point. The Chamber will determine whether the defect in the Indictment was
subsequently cured through timely, clear and consistent notice to the Ndayambaje Defence.

1025. The Chamber further notes that the Prosecution Pre-Trial Brief does not mention
Witness QAR’s intention to testify about the massacre at Mugombwa Church.**'® The
Chamber observes, however, that the summaries of Witnesses FAG’s, FAU’s and TU’s
anticipated testimony in the Appendix to the Prosecution Pre-Trial Brief mention
Ndayambaje’s participation in the attacks at Mugombwa Church.”®!”

1026. The summary of Witness FAG’s anticipated testimony states that he was ordered by
Venant, Kanyenzi, Bosco, the assistant bourgmestre of Muganza, and Viateur to go to
Mugombwa where there was a group of attackers that was brought there by Ndayambaje.
Witness FAG states that the attackers threw grenades at the Tutsis and killed them. Witness
FAG saw Ndayambaje driving the pickup with about 20 Burundians on board.**"*

1027. Witness FAU’s anticipated testimony further states that in April 1994, he witnessed the
massacre of 300 Tutsis at Mugombwa Church and that Ndayambaje supervised the

massacre.20 19

1028. The summary of Witness TU’s anticipated testimony states that on 21 April 1994, he
hid with others in Mugombwa Church. On 24 April 1994, Ndayambaje arrived at the church
with his white pickup, loaded with soldiers with grenades. Ndayambaje then instructed the
soldiers to kill those inside the church. The soldiers began throwing grenades into the church
which resulted in the death of approximately 2,000 people.””** Witness TU was not called to
testify.

2014 Ndayambaje Closing Brief, para. 155.

201513 March 2004 p. 42 (ICS) (Witness FAG).

2016 prosecution Pre-Trial Brief — Appendix; Witness QAR (5).

217 prosecution Pre-Trial Brief — Appendix; Witness FAG (19); Witness FAU (32); Witness TU (96).
2918 prosecution Pre-Trial Brief — Appendix; Witness FAG (19).

299 prosecution Pre-Trial Brief — Appendix; Witness FAU (32).

2029 prosecution Pre-Trial Brief — Appendix; Witness TU (96).
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1029. Furthermore, the Chamber observes that in its opening statement, the Prosecution
mentioned that large-scale massacres took place at the end of April at Mugombwa Church.?**!

1030. The Chamber finds that the Prosecution was in possession of material facts regarding
the massacre at Mugombwa Church which it failed to include in the Amended Indictment.

1031. However, having regard to the summaries of the anticipated testimonies of Witnesses
FAG, FAU and TU in the Prosecution Pre-Trial Brief, the Chamber considers that in the
present circumstances, the Prosecution gave the Defence timely, clear and consistent notice
that Ndayambaje was accused of participating in, including through giving orders, and
supervising the massacre at Mugombwa Church, Muganza commune, along with other
commune authorities in late April 1994. The Chamber finds the defect in Paragraph 6.37 of the
Indictment is thereby cured, and there was no prejudice in the preparation of Ndayambaje’s
defence case.

Ndayambaje’s Alleged Distribution of Weapons at Mugombwa Church

1032. With regard to Ndayambaje’s alleged distribution of weapons, the Chamber notes that
the Indictment does not specify Mugombwa Church as an alleged site of weapons distribution,
nor does it specify the identities of those to whom he is alleged to have distributed weapons.
The Chamber therefore finds that this allegation was not sufficiently pled in the Indictment and
the Indictment was therefore defective.

1033. The summary of Witness TU’s anticipated testimony in the Prosecution Pre-Trial Brief
stated that on 24 April 1994, Ndayambaje arrived at the church with his white pickup, loaded
with soldiers with grenades. Ndayambaje then instructed the soldiers to kill those inside the
church. The soldiers began throwing grenades into the church, which resulted in the death of
approximately 2,000 people.”’* In his previous statement of 18 December 1996, disclosed to
the Defence on 4 November 1998, Witness TU stated that Ndayambaje transported soldiers
with grenades and guns to Mugombwa Church to facilitate the massacre.”** The Chamber
observes that neither the summary of Witness TU’s anticipated testimony included in the
Prosecution Pre-Trial Brief nor his previous statement of 18 December 1996, mention that
Ndayambaje distributed weapons at the church.

1034. The summary of Witness FAU’s anticipated testimony in the Prosecution Pre-Trial
Brief stated that in April 1994, Witness FAU witnessed the massacre of 300 Tutsis at
Mugombwa Church and that Ndayambaje supervised the massacre. The summary further
states that Witness FAU saw Ndayambaje participate in arms distribution.””** The Chamber
observes that there is no information in the summary about the date, place or circumstances of
the alleged arms distribution, nor is the allegation seemingly connected to the massacre at
Mugombwa Church.

2021 prosecution Opening Statement, T. 12 June 2001 p. 85.

2022 prosecution Pre-Trial Brief — Appendix; Witness TU (96).

2023 18 December 1996, Statement of Witness TU, disclosed 4 November 1998.
2024 prosecution Pre-Trial Brief — Appendix; Witness FAU (32).
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1035. In his previous statement of 10 October 1999, Witness FAU stated that during the
massacre at Mugombwa Church, Ndayambaje would pick up killers around the commune to
exterminate the Tutsis.”"> In his previous statement of 22 February 2001, Witness FAU stated
that Ndayambaje was present at Mugombwa Church during the massacre and was supervising
the killings.®® Neither of his previous statements mentions that Ndayambaje distributed
weapons at this site.

1036. The Chamber notes that there was no mention of Ndayambaje’s alleged distribution of
weapons in the summary of Witness QAR’s anticipated testimony in the Prosecution Pre-Trial
Brief.?®”” The alleged distribution of weapons by Ndayambaje at Mugombwa Church was
however mentioned in Witness QAR’s previous statement of 20 May 1997 but not mentioned
in her previous statements of 20 June 1995 or 14 October 1997.2°** The Chamber considers
that the mention of the alleged distribution of weapons in a single witness statement does not
constitute clear and consistent notice of the allegation.

1037. The Chamber therefore finds that the defect in the Indictment was not cured. As a
result, the Chamber will not make a finding on the alleged distribution of weapons by
Ndayambaje at Mugombwa Church.

3.6.4.3 Evidence
Prosecution Witness QAR

1038. Witness QAR, a Tutsi woman from Muganza commune, testified that she had known
Ndayambaje since they were both children.”"® The witness identified Ndayambaje in court.”**
The witness testified that at 8.00 a.m. on Wednesday, 19 April 1994, she and many other
Tutsis arrived and took refuge in Mugombwa Church.””' She maintained that she arrived in
the morning, despite being presented with her previous statement of 20 June 1995, which
states that she arrived at the church at 2.00 p.m.”* When told that 19 April 1994 was a
Tuesday, the witness said she was sure that the events at issue commenced on a Wednesday
morning.””>* The witness denied that she had given a different account of events to Prosecution
investigators in her previous statement of 20 May 1997.2%**

1039. Witness QAR testified that within an hour and a half of her arrival, the church was
full.**** Inside the church there were several thousands of people from various hills, namely

202510 October 1999, Statement of Witness FAU, disclosed 14 March 2001.

2026 92 February 2001, Statement of Witness FAU, disclosed 14 March 2001.

2927 prosecution Pre-Trial Brief — Appendix; Witness QAR (5).

2028 90 May 1997, Statement of Witness QAR, disclosed 4 November 1998; 20 June 1995, Statement of Witness
QAR, disclosed 4 December 2000; 14 October 1997, Statement of Witness QAR, disclosed 15 June 1999.
2029119 November 2001 pp. 101-102 (ICS) (Witness QAR).

2039119 November 2001 pp. 103-104 (ICS) (Witness QAR).

231715 November 2001 p. 146; T. 19 November 2001 pp. 5, 10; T. 20 November 2001 pp. 100-101 (Witness
QAR).

20327 20 November 2001 pp. 103-104 (Witness QAR); Defence Exhibit 11B (Ndayambaje) (20 June 1995, 20
May 1997 and 14 October 1997, Statements of Witness QAR) p. 2.

20331 20 November 2001 pp. 99-101 (Witness QAR).

2034 T 21 November 2001 pp. 43, 45-48 (Witness QAR).

295719 November 2001 p. 10; T. 20 November 2001 pp. 107-108 (Witness QAR).
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Mugombwa, Saga, Cyumba, Rinda, Nyagahuru and Kibayi, the majority of whom the witness
did not know.?*° The refugees in the church were either Tutsis or the spouses of Tutsis, as the
Hutus had not fled their homes.**” As Witness QAR was entering the church, people outside
were throwing stones which broke all the windows in the church.’”*® During the morning, the
priest of Mugombwa Church had attempted to lock all the doors to the church and then left
following a quarrel with those outside the church.”**

1040. The witness testified that at approximately noon, from her position inside the church,
she saw Ndayambaje arrive in a white vehicle from the road leading to Remera, where the
commune office was.”**" She later testified that she did not actually see Ndayambaje arrive but
was informed of his arrival, only then seeing his car that was already parked, facing the
direction of Remera.**"!

1041. Witness QAR testified that she occupied various positions inside the church which was
oval-shaped, since the people inside were pushing and shoving each other.*** She saw
Ndayambaje through a broken window, which she stood near, but in the centre of the
church.*** Without getting out of his vehicle, Ndayambaje showed those in the church a
picture of President Habyarimana.”*** The picture was approximately 24 by 30 centimetres in
size, and Ndayambaje held it in front of his own face.*% Ndayambaje kept the photograph‘2046
Ndayambaje said that those in the church were going to be killed because they were
accomplices of the Inkotanyi who had killed the President.””"” The witness denied telling
investigators that Ndayambaje was carrying a gun and handed the photograph to someone else,
as reflected in her previous statement of 20 June 1995.2°*%

1042. Witness QAR testified that when Ndayambaje arrived, she saw many other Hutus with
bows and arrows, spears and machetes outside the church.”’* There were no priests,
policemen or soldiers present.’””’ Ndayambaje said to them, in Kinyarwanda, that since the
people in the church were now gathered together, their work would no longer be very difficult.
He told the attackers that some of them should stay and watch those in the church and others
should go and look for those that were hiding in ditches and in bushes. Upon hearing this,

2036 T 20 November 2001 pp. 108-110; T. 20 November 2001 p. 130 (Witness QAR) (French) (for the spelling of
“Kibayi”).

2937120 November 2001 pp. 110-111 (Witness QAR).

2938 T 19 November 2001 p. 7; T. 20 November 2001 pp. 106-107 (Witness QAR).

29397 21 November 2001 pp. 13-14 (Witness QAR).

204 T 19 November 2001 pp. 7, 10-11, 15-16, 21; T. 20 November 2001 pp. 119-120; T. 21 November 2001 pp.
38-39 (Witness QAR).

2941 T 20 November 2001 pp. 132-133; T. 21 November 2001 pp. 5-10; 20 November 2001 p. 156 (Witness
QAR) (French) (for the spelling of “Remera”).

2022719 November 2001 p. 11 (Witness QAR).

298 719 November 2001 pp. 16, 20; T. 20 November 2001 p. 121 (Witness QAR).

204 719 November 2001 pp. 7, 10-11; T. 20 November 2001 p. 125 (Witness QAR).

2045 720 November 2001 pp. 123-125 (Witness QAR).

2046 7 20 November 2001 pp. 128-129 (Witness QAR).

2047719 November 2001 pp. 7-10 (Witness QAR).

20% T 20 November 2001 pp. 129-131 (Witness QAR); Defence Exhibit 11B (Ndayambaje) (20 June 1995, 20
May 1997 and 14 October 1997, Statements of Witness QAR) p. 2.

2949°T 19 November 2001 pp. 7, 10-11, 54 (Witness QAR).

2959 T 21 November 2001 p. 12 (Witness QAR).
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many people left, whereas some stayed behind at the church.*”! Immediately after saying this,

after being on the church premises for less than 15 minutes, Ndayambaje left in the direction of
his house.””* There were no problems until the evening of that day.*

1043. At approximately 4.00 p.m., two grenades were thrown at the people inside the church,
which exploded killing some and wounding others.*”>* The witness denied that she told
investigators that only one of the two grenades exploded.”” The witness testified that she did
not see who threw either grenade.zo56 She maintained that she did not see who threw the
grenades and claimed that her previous statement of 20 May 1997, which stated that Witness
QAR saw a boy throw two grenades, did not reflect the account she gave to the
investigators.””>’ Among the attackers present at the church on Wednesday were Damascene,

Tabaro, Mathias, Mushimire, Sikubwabo, Cyabarena, Yohani, Siridiyo and Nyandwi.2058

1044. Witness QAR testified that at about 10.00 a.m. the next day, Thursday (which she said
was 20 April 1994), from her position by the entrance door and through a broken window, she
saw Ndayambaje return to the church by the road leading to Remera.’’”” Ndayambaje arrived
in the same white vehicle that the witness had seen him in the previous day.”’® The witness
saw Ndayambaje park his car approximately 10 metres away from her vantage point.**"’
Ndayambaje told the crowd outside the church that he saw they were concentrating on eating
the Tutsis’ cows, asked what they were going to do when the cows would be exhausted, and
what they would pay if the owners of the cows escaped.”’** Seeing that some of the crowd had
no weapons, Ndayambaje left again in the direction of Remera and returned at about 10.30
a.m. with machetes and small axes, which he distributed to the people.2063 Ndayambaje left the
church immediately after distributing these weapons.”***

1045. Witness QAR testified that after Ndayambaje had left, at about 3.00 p.m., five grenades
were thrown into the church, killing and injuring some of the people inside.’*® After the
grenades were thrown, petrol was poured inside the church.**®® As the petrol was being poured,
the men outside the church were trying to break down the church door.”*"’ Fire broke out in the

25119 November 2001 p. 17 (Witness QAR).

2952119 November 2001 pp. 17-19; T. 20 November 2001 pp. 131-132 (Witness QAR).

2053719 November 2001 p. 19 (Witness QAR).

2054719 November 2001 p. 19; T. 21 November 2001 p. 23 (Witness QAR).

205317 21 November 2001 pp. 32-33 (Witness QAR).

2056 T 21 November 2001 pp. 23, 26 (Witness QAR).

27T .21 November 2001 pp. 26-30 (Witness QAR); Defence Exhibit 11B (Ndayambaje) (20 June 1995, 20 May
1997 and 14 October 1997, Statements of Witness QAR) p. 8.

2058 T 21 November 2001 pp. 11-12; T. 21 November 2001 pp. 15-16 (Witness QAR) (French) (for the spelling
of “Damascene”, “Yohani” and “Nyandwi”).

2059 719 November 2001 pp. 19-23, 30; T. 19 November 2001 p. 34 (Witness QAR) (French) (for the spelling of
“Remera”).

2060 19 November 2001 p. 21 (Witness QAR).

2061119 November 2001 pp. 23-25 (Witness QAR).

2062119 November 2001 pp. 26-29 (Witness QAR).

2963 119 November 2001 pp. 26, 29-31 (Witness QAR).

2064 T 19 November 2001 p. 31 (Witness QAR).

29651 19 November 2001 pp. 31, 37-38 (Witness QAR).

206 719 November 2001 pp. 31, 38 (Witness QAR).

2967719 November 2001 pp. 37-38 (Witness QAR).
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church at the same time the door was broken down.*”*® Some of the attackers wanted to enter
the church, but they were dissuaded from doing so by the people outside.”’® Witness QAR
denied that it was Ndayambaje who advised the attackers against entering the church, despite
an assertion to this effect that appeared in her previous statement of 20 May 1997.2°°

1046. Witness QAR testified that she decided to leave the church through the broken door,
considering that it was better to be killed by machete than by fire.”””' Witness QAR indicated
in Prosecution Exhibit 41 (Video of commune office and Mugombwa Church) the broken door
of the church through which she came out.”’’* She also pointed out the rear part of the
church®” and the inside of the church where the grenades were thrown in*’* and their various
impacts.”*”> The witness confirmed the passage in her previous statement of 20 June 1995 that
the attackers tricked the women in the church into leaving by promising them safety, only then
to attack them.”®’® She was the fourth person to leave the church; three women left before
her.”” Witness QAR testified that at the doorway the witness was told to remove her clothes,

which she did. She was asked whether she was a Hutu and answered that she was.?’’®

1047. Witness QAR testified that she was permitted to leave the church and went to the
middle of the church compound where she was met by three Burundians about 30 steps from
the church door.*”” The Burundians wanted to attack her with machetes but following Witness
QAR’s request to be allowed to sit, and the intervention of the Hutu father of Witness QAR’s
child, they spared her and accompanied her to a place in front of the priest’s office.””® The
many people still alive in the church at this time were being attacked.”*®! In the courtyard, she
saw the corpses of very many people who had been cut to pieces.*”®* The people had been
massacred by the “Bene Sebahinzi”’, who were Hutus from many places, including Mugombwa
and Saga.”™ Six other women survived the massacre at the church.**** The seven women were
taken to the priest’s house, where they spent the night, and were released the following day,

298 T 19 November 2001 p. 39 (Witness QAR).

29697 21 November 2001 p. 55 (Witness QAR).

279 T 21 November 2001 pp. 53-57 (Witness QAR); Defence Exhibit 11B (Ndayambaje) (20 June 1995, 20 May
1997 and 14 October 1997, Statements of Witness QAR) p. 8.

271119 November 2001 pp. 37, 39 (Witness QAR).

272 T 19 November 2001 p. 72 (Witness QAR); Prosecution Exhibit 41 (Video of commune office and
Mugombwa Church) at 12:37.

27T 19 November 2001 p. 87 (Witness QAR); Prosecution Exhibit 41 (Video of commune office and
Mugombwa Church) at 12:38.

27T, 19 November 2001 pp. 89-90 (Witness QAR); Prosecution Exhibit 41 (Video of commune office and
Mugombwa Church) at 12:43.

275 T 19 November 2001 pp. 97-99 (Witness QAR); Prosecution Exhibit 41 (Video of commune office and
Mugombwa Church) at 12:44.

276 T 21 November 2001 pp. 58-60 (Witness QAR); Defence Exhibit 11B (Ndayambaje) (20 June 1995, 20 May
1997 and 14 October 1997, Statements of Witness QAR) p. 2.

2077121 November 2001 pp. 50-51 (Witness QAR).

278 719 November 2001 p. 39 (Witness QAR).

2079 719 November 2001 pp. 40-48 (Witness QAR).

2080 119 November 2001 pp. 40, 42-48; T. 21 November 2001 pp. 62-63 (Witness QAR).

2081119 November 2001 pp. 54-55 (Witness QAR).

29827 19 November 2001 pp. 48-49 (Witness QAR).

298 T 15 November 2001 pp. 140-141, 144-145; T. 19 November 2001 p. 49 (Witness QAR) (transcripts refer to
“Isaga” rather than Saga).

2% T 19 November 2001 p. 49 (Witness QAR).

Judgement and Sentence 228 24 June 2011

PURL: https://www.legal-tools.org/doc/e2c881/



Prosecutor v. Nyiramasuhuko et al., Case No. ICTR-98-42-T

Friday (which she said was 20 April 1994), after which they were told to go home.”” She did
not specify where she went after that.”**

Prosecution Witness FAG

1048. Witness FAG, a 16-year-old Hutu farmer in Muganza commune in 1994, who
confessed to having participated in attacks on Tutsis during the genocide and is no longer
detained,” testified that on Thursday 21 April 1994, he was in a group of over 100 people at
Bishya Centre when, at approximately 2.00 p.m., he saw a number of community leaders,
including Viateur, the conseiller of Mugombwa, Kanyenzi, Venant and Bosco
Mushimiyimana, the assistant bourgmestre.*”® He also saw Ndayambaje, who stopped his
vehicle and talked to these community leaders without alighting. After this conversation,
Ndayambaje left in his vehicle in the direction of Butare.””®

1049. After these community leaders had listened to Ndayambaje, they told Witness FAG and
his group that Ndayambaje was ordering all those present in Bishya to go to Mugombwa
Parish.”*”® Witness FAG was standing very close, side by side, to these people when the
instructions were given.”””! Witness FAG maintained that these community leaders told him
and his group that they were conveying orders issued by Ndayambaje and that they referred to
Ndayambaje by name rather than by the title “bourgmesz‘re”.2092 He clarified that if his
previous statement of 23 February 2000 made no mention of Ndayambaje, it was an omission
by the person recording this statement rather than his own error or contradiction.**”

1050. Witness FAG testified that immediately upon hearing those words, all the able-bodied
people walked quickly to Mugombwa Parish, arriving there at about 2.15 p.m.*** The witness
heard no explosions during his walk to Mugombwa.?*”

1051. Witness FAG testified that upon arriving in Mugombwa his group found people from
Kabaye, Burundians from the Saga refugee camp, and students and inhabitants of Mugombwa
already in the parish.*””® Neither commune police nor soldiers were present.*””’ The parish
priest was not present.”*”® The Tutsi victims of the attack were already locked up in the church

2985 119 November 2001 pp. 49-52 (Witness QAR).

208 T 19 November 2001 p. 52 (Witness QAR).

%7 T 1 March 2004 pp. 5, 45; T. 1 March p. 6 (ICS) (Witness FAG); Prosecution Exhibit 83 (Personal
Particulars).

%8 T 1 March 2004 pp. 6, 15 (ICS); T. 2 March 2004 pp. 16-19 (Witness FAG). The Chamber notes while
Witness FAG did not expressly refer to the date, 21 April 1994, he testified that the events took place on the
Thursday two weeks after the death of President Habyarimana.

2989 T 1 March 2004 p. 30 (Witness FAG).

209 1 1 March 2004 p. 15 (ICS); T. 2 March 2004 p. 16 (Witness FAG).

2911 1 March 2004 p. 29; T. 2 March 2004 p. 19 (Witness FAG).

20921 2 March 2004 p. 19; T. 3 March 2004 p. 33 (Witness FAG).

2993 13 March 2004 p. 33 (Witness FAG).

20911 March 2004 p. 15 (ICS); T. 2 March 2004 p. 16 (Witness FAG).

20951 2 March 2004 pp. 19-20 (Witness FAG).

209 T 1 March 2004 pp. 15-16 (ICS); T. 1 March 2004 p. 17 (HC) (Witness FAG) (French) (for the spelling of
“Saga”).

29977 2 March 2004 pp. 22-23 (Witness FAG).

9% T 2 March 2004 p. 21 (Witness FAG).
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when the witness arrived.”””” All those assembled had come to kill Tutsis in Mugombwa
Parish.”'"’

1052. Witness FAG testified that between 2.15 and 3.00 p.m. a growing number of refugees
gathered together in Mugombwa.”'”! Witness FAG estimated that 5,000 Tutsis were inside the
church at the time of the attack. This assessment was based on his knowledge that in the
normal course of events the church accommodated about 3,000 to 4,000 people, and the fact
that on the day of the attack he saw from outside the church that a large number of Tutsis
inside could not sit down.*'%*

1053. Witness FAG testified that he participated in the attack against the Tutsis hiding in
Mugombwa Church, insofar as he was present at the scene with a club that he would have used
to defend himself if he was attacked.”'”> He did not kill anybody.'® Everybody who was
present participated in the attack.?'®> No Hutus were targeted.”'* The attack began at 3.00 p.m.
as the group of Burundians threw grenades at and into the church.”'”” These Burundians then
threw bottles of petrol, taken from jerry cans they brought with them and dry fodder into the
church and started a fire.'”® Witness FAG did not go into the church.*'” After they had run
out of grenades, some of the attackers used traditional weapons including clubs, axes, and
spears to break down the church door and bring out and kill those Tutsis who were not yet
dead.zill(IIWhile the witness was present, nobody was able to leave the church without being
killed.

1054. Witness FAG testified that he did not stay at the church until the end of the attack and
so he did not know whether anybody survived.”''? Later, he stated that all those in the church
were killed; there were no survivors.*'"?

1055. Witness FAG testified that he did not see Ndayambaje in Mugombwa on this day.*'"*

1056. Witness FAG testified that he did not mention the attacks on Mugombwa Church in his
previous statement dated 11 August 1998 because at that time he was afraid and there were
things he could not talk about.”'"

2999 1 2 March 2004 p. 20 (Witness FAG).

2197 1 March 2004 p. 16 (ICS) (Witness FAG).

21907 2 March 2004 p. 16 (Witness FAG).

21927 1 March 2004 p. 16 (ICS); T. 2 March 2004 pp. 20-21 (Witness FAG).
219 T 1 March 2004 p. 48; T. 2 March 2004 p. 22 (Witness FAG).

219 T 1 March 2004 p. 48 (Witness FAG).

21951 2 March 2004 p. 21 (Witness FAG).

2196 1 2 March 2004 p. 20 (Witness FAG).

21971 1 March 2004 p. 16 (ICS); T. 2 March 2004 p. 16 (Witness FAG).
2198 1 1 March 2004 p. 16 (ICS) (Witness FAG).

2199 1 2 March 2004 p. 20 (Witness FAG).

219 1 March 2004 p. 16 (ICS); T. 2 March 2004 p. 20 (Witness FAG).
2T 1 March 2004 p. 16 (ICS); T. 2 March 2004 p. 21 (Witness FAG).
2127 2 March 2004 p. 21 (Witness FAG).

21137 2 March 2004 p. 26 (ICS) (Witness FAG).

24T 2 March 2004 p. 27 (ICS) (Witness FAG).

25T 6 September 2004 p. 11 (ICS) (Witness FAG).
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Prosecution Witness FAU

1057. Witness FAU, a Hutu farmer from Muganza commune, detained at the time of his
testimony,''° testified that on one afternoon in late April 1994, he went to Mugombwa to see
the refugees who had gathered inside the church.''” Witness FAU was not armed.”'"® The
refugees had been locked inside the church by the priest who had then left.*'"’

1058. Witness FAU saw the priest leave at midday but was told by somebody else that the
priest had said he was going to Butare to get protection for the refugees.”'*’ At this time there
was a large crowd outside the church as well as the refugees inside.’'?! There were no
assailants or attackers; the crowd was composed of Tutsis and Hutus who wanted to buy things
brought by the refugees inside the church and Hutus who had sought refuge out of fear.”'** The
witness saw no policemen or gendarmes at the church.*'** There were no injured people in the
courtyard of the church.”'** After the priest had left, the witness returned to his home and saw
nothing more of what happened at the church that day.*'*

1059. On that day, only one person was killed by gunshot at Mugombwa and no other victims
died.”'** Witness FAU did not go up to the doors or windows of the church. Witness FAU was
told that some people were taken out of the church and to safety by their family members,
although he did not see this himself.*'?’

1060. At night, Witness FAU heard many explosions from his home, where he was on a night
patrol on his hill.*'*® The explosions were only heard at night'* He was told that the
Burundians attacked the church and the refugees with projectiles they had made themselves
from bottles and inflammable liquid, and the witness heard explosions.*'*

1061. Witness FAU returned to the church the following morning along with many others,
including Cassien Ngona and Rutabama, who he knew.?"*' He saw no policemen or gendarmes
at the church that morning.”'** Witness FAU went to the church in the hope of finding some

2116 18 March 2004 pp. 84-86 (ICS) (Witness FAU); Prosecution Exhibit 85 (Personal Particulars).

27T 10 March 2004 p. 4 (Witness FAU). On the issue of the date, see T. 10 March 2004 pp. 3-4 (he went to
Mugombwa the day after the event at Mukabuga market); T. 9 March 2004 p. 70 (the Mukabuga market killings
took place a few days after the meeting at the Mugombwa secteur office, which was formerly the Muganza
commune office); T. 9 March 2004 p. 67 (the Mugombwa secteur office meeting took place during the second
week after the death of President Habyarimana) (Witness FAU).

218 T 10 March 2004 p. 8 (Witness FAU).

2191 10 March 2004 pp. 4, 6 (Witness FAU).

21207 10 March 2004 pp. 6-7, 11 (Witness FAU).

2127 10 March 2004 p. 13 (Witness FAU).

21227 10 March 2004 pp. 6, 13 (Witness FAU).

2123110 March 2004 pp. 15-16 (Witness FAU).

2124110 March 2004 p. 13 (Witness FAU).

2125110 March 2004 pp. 11, 15 (Witness FAU).

2126 110 March 2004 p. 8 (Witness FAU).

2127710 March 2004 p. 11 (Witness FAU).

21227 10 March 2004 pp. 11-12 (Witness FAU).

21297 10 March 2004 p. 13 (Witness FAU).

21397 10 March 2004 pp. 4, 11, 15 (Witness FAU).

2311 10 March 2004 pp. 4-5, 11-12, 15, 17 (Witness FAU).

2132710 March 2004 pp. 15-16 (Witness FAU).
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items abandoned by the refugees but there were no such items there.*> Upon his arrival, the

witness saw corpses inside the church and on the church grounds.”'** He did not witness any
attacks, although he saw people with machetes and spears.”' >

1062. Witness FAU looked at the church without entering.”’*® The window panes were
broken but there was no evidence that there had been a fire in the church.?'*” The witness was
told that 2,000 refugees had been killed at the church.?'*® Witness FAU stated that he did not
remember if Ndayambaje was at the church on either day.*'*’

1063. Witness FAU testified that he did not see Witness RV at the church.*'*’ The witness
stated that he did not see a man named Venant at the church and that he could not remember
whether he saw Kanyenzi at the church, but stated that these men were leading the attacks and
so were everywhere.'*' Witness FAU was reminded about his statement of 10 (sic) October
1999, in which he said that there were 2,500 Tutsis in the church, that Kanyenzi and Venant
led the Hutus and Burundians in attacking the church, and that he saw Ndayambaje in vehicles
belonging, respectively, to the commune and an international organisation.”'** Witness FAU
testified that this was information received from other people rather than things that he saw
himself and that any discrepancies are attributable to the passage of a very long time.*'**

1064. When confronted with his confession of 29 December 1999, which stated that
Ndayambaje arrived at the church after the priest’s departure, Witness FAU noted that he was
obliged to include all evidence, including hearsay, in his confession.”'** The witness was read
his statement of 22 February 2001, in which he said that he witnessed the murder of an
estimated 200 to 300 Tutsi refugees at Mugombwa Church by gendarmes following the orders
of Ndayambaje who was at the scene.”'** The witness testified that there were many things that
he could not remember. He denied that his testimony contradicted this previous statement.”*®

Prosecution Witness RV

1065. Witness RV, a Hutu civil servant in Muganza commune, testified that on 20 April 1994,
he was woken at 6.00 a.m. by Ndayambaje and Father Tiziano, the Italian priest of Mugombwa
Parish, who told him that the local population in Mugombwa had taken up arms and that there

2133110 March 2004 pp. 14-15 (Witness FAU).

2134710 March 2004 pp. 13-14 (Witness 