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A. NATIONAL AND INTERNATIONAL AUTHORITIES

OVERVIEW
e Prosecutor v. Gotovina et al., IT-06-90-T, Trial Judgement, 15 April 2011 (“TJ”).

e Prosecutor v. Gotovina et al., IT-06-90-A, Prosecution Supplemental Brief on
Alternative Modes of Liability for Ante Gotovina, 10 August 2012 (“OTP Brief™).

PRELIMINARY MATTERS

e Prosecutor v. Gotovina et al., IT-06-90-A, Order for Additional Briefing, 20 July 2012
(20 July Order™);

e International Criminal Tribunal for the Former Yugoslavia Statute, Articles 21, 25.

e Rules of Procedure and Evidence, International Criminal Tribunal for the Former
Yugoslavia, Rule 114,

GOTOVINA IS NOT GUILTY OF DEPORTATIONS (THROUGH SHELLING) AND
PERSECUTIONS (DEPORTATIONS) BECAUSE THE CHAMBER FOUND NO
CRIME IN LAWFUL SHELLING

e Prosecutor v. Gotovina et al., IT-06-90-T, Trial Judgement, 15 April 2011 (“TJ”).

e Prosecutor v. Gotovina et al., Prosecution Pre-Trial Brief, Public Version, 23 March
2007 (“OTP-PTB”).

e Prosecutor v. Gotovina et al., IT-06-90-A, Order for Additional Briefing, 20 July
2012.

e Prosecutor v. Gotovina et al., IT-06-90-A, Ante Gotovina’s Supplemental Brief
Pursuant to the Oral Order of the Appeals Chamber of 14 May 2012, 17 May 2012
(“Gotovina Supplemental Brief”).
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GOTOVINA DID NOT AID AND ABET DEPORTATIONS (THROUGH POST-
SHELLING CRIMES) OR PERSECUTIONS (DEPORTATIONS)

e Prosecutor v. Gotovina et al., IT-06-90-T, Trial Judgement, 15 April 2011 (“TJ”).

e Prosecutor v. Gotovina et al., Prosecution Final Trial Brief (16 July 2010)
Prosecution's Public Redacted Final Trial Brief (2 August 2010) (“OTP-FTB”).

e Prosecutor v. Gotovina et al., IT-06-90-A, Appellant’s Brief of Ante Gotovina, Public
Version, 1 August 2011 (“Appellant’s Brief™).

e Prosecutor v. Zlatko Aleksovski, 1T-95-14/1-A, Appeal Judgement, 24 March 2000.

e Prosecutor v. Tihomir Blaski¢, IT-95-14-A, Appeal Judgement, 29 July 2004.

e Prosecutor v. Milorad Krnojelac, IT-97-25-A, Appeal Judgement, 17 September
2003.

e Prosecutor v. Mile Mrksi¢ & Veselin Sljivancanin, 1T-95-13/1-A, Appeal Judgement,
5 May 2009.

e Prosecutor v. Ferdinand Nahimana, Jean Bosco Barayagwiza, and Hassan Ngeze,
ICTR-99-52-A, Appeal Judgement, 28 November 2007.

e Prosecutor v. Dominique Ntawukulilyayo, ICTR-05-82-A, Appeal Judgement,14
December 2011.

e Prosecutor v. Naser Ori¢, IT-03-68-A, Appeal Judgement, 3 July 2008.

e Prosecutor v. Blagoje Simi¢, IT-95-9-A, Appeal Judgement ,28 November 2006.

e Prosecutor v. Mitar Vasiljevi¢, 1T-98-32-A, Appeal Judgement, 25 February 2004.

GOTOVINA IS NOT LIABLE FOR MURDERS, OTHER INHUMANE ACTS AND
CRUEL TREATMENT, DESTRUCTION, PLUNDER OR PERSECUTIONS, AS AN
AIDER AND ABETTOR OR UNDER ARTICLE 7(3)

e Prosecutor v. Gotovina et al., IT-06-90-T, Trial Judgement, 15 April 2011 (“TJ”).

e Prosecutor v. Gotovina et al., IT-06-90-T, Prosecution Supplemental Brief on
Alternative Modes of Liability for Ante Gotovina, 10 August 2012 (“OTP Brief”).

e Prosecutor v. Gotovina et al., IT-06-90-A, Appellant’s Brief of Ante Gotovina, Public,
1 August 2011 (“Appellant’s Brief”).

e Prosecutor v. Gotovina et al., Prosecution Final Trial Brief, 2 August 2010) (“OTP-
FTB”).

e Prosecutor v. Gotovina et al., IT-06-90-T, Gotovina Defence Final Trial Brief, 27 July
2010 (“Defence FTB”).

e Prosecutor v. Gotovina et al., IT-06-90-A, Order for Additional Briefing, 20 July
2012.

e Prosecutor v. Zlatko Aleksovski, IT- 95-14/1-T, Trial Judgement, 25 June 1999.

e Prosecutor v. Ignance Bagilishema. ICTR-95-1A-A, Appeal Judgement, 3 July 2002.

e Prosecutor v. Ljube Boskoski & Johan Tarculovski, 1T-04-82-A, Appeal Judgement,
19 May 2010.

e Prosecutor v. Delali¢ et al., 1T-96-21-A, Appeal Judgement, 20 February 2001
(“Celebici AJ”).

e Prosecutor v. Anto Furundzija, IT-95-17/1-T, Trial Judgement, 10 December 1998.

e Prosecutor v. Hadzihasanovi¢ and Kubura, 1T-01-47-A, Appeal Judgement, 22 April
2008.

e Prosecutor v. Had?ihasanovi¢ and Kubura, 1T-01-47-T, Decision on Motions for
Acquittal Pursuant to Rule 98bis of the Rules of Procedure and Evidence, 27
September 2004.
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Prosecutor v. Sefer Halilovi¢, 1T-01-48-A, Appeal Judgement, 16 October 2007.
Prosecutor v. Sefer Halilovi¢, 1T-01-48-T, Trial Judgement, 16 November 2005.
Prosecutor v. Juvénal Kajelijeli, ICTR-98-44A-T, Trial Judgement, 1 December 2003.
Prosecutor v. Dario Kordi¢ and Mario Cerkez, 1T-95-14/2-T, Trial Judgement, 26
February 2001.

Prosecutor v. Momcilo Krajisnik, 1T-00-39-A, Appeal Judgement, 17 March 2009.

e Prosecutor v. Milorad Krnojelac, IT-97-25-T, Trial Judgement, 15 March 2002.

e Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovié, 1T-96-
23&23/1-T, Appeal Judgement, 22 February 2001.

e Prosecutor v. Mile Mrksi¢ & Veselin Sljivancanin, 1T-95-13/1-A, Appeal Judgement,
5 May 20009.

e Prosecutor v. Alfred Musema, ICTR-96-13-T, Trial Judgement, 27 January 2000.

Prosecutor v. Ferdinand Nahimana, Jean Bosco Barayagwiza, and Hassan Ngeze,

ICTR-99-52-A, Appeal Judgement, 28 November 2007.

Prosecutor v. Naser Ori¢, IT-03-68-A, Appeal Judgement, 3 July 2008.

Prosecutor v. Vujadin Popovié et al., IT-05-88-T, Trial Judgement, 10 June 2010.

Prosecutor v. Blagoje Simi¢, 1T-95-9-A, Appeal Judgement, 28 November 2006.

Prosecutor v. Pavle Strugar, 1T-01-42-A, Appeal Judgement, 17 July 2008.

Prosecutor v. Pavle Strugar, IT-01- 42-T, Trial Judgement, 31 January 2005.

Prosecutor v. Dusko Tadi¢, IT-94-1-T, Trial Judgement, 7 May 1997.

Prosecutor v. Mitar Vasiljevi¢, 1T-98-32-T, Trial Judgement, 29 November 2002.

Flick and others, United States Military Tribunal, Nuremberg, Law Reports of Trials

of War Criminals, 1949, Vol. IX, p. 54 (SEE TAB 1).

e Trial of Wilhelm List and Others (“Hostage Case”), Trials of War Criminals Before
the Nuremberg Military Tribunals under Control Council Law No. 10, Nuremberg,
Oct.1946-Nov.1949 (1950), Vol. XI, p. 1261 (SEE TAB 2).

e The High Command Case, Trials of War Criminals Before the Nuremberg Military

Tribunals under Control Council Law No. 10, Nuremberg, Oct.1946-Nov.1949 (1950),

p. 543 (“High Command”) (SEE TAB 3).

B. INTERNATIONAL CONVENTIONS, COMMENTARIES, NATIONAL LAWS

PRELIMINARY MATTERS
e International Criminal Tribunal for the Former Yugoslavia Statute, Articles 21, 25.
¢ International Covenant on Civil and Political Rights, Article 14 (SEE TAB 4).

GOTOVINA IS NOT GUILTY OF DEPORTATIONS (THROUGH SHELLING) AND
PERSECUTIONS (DEPORTATIONS) BECAUSE THE CHAMBER FOUND NO
CRIME IN LAWFUL SHELLING

e International Criminal Tribunal for the Former Yugoslavia Statute, Article 21.

GOTOVINA IS NOT LIABLE FOR MURDERS, OTHER INHUMANE ACTS AND
CRUEL TREATMENT, DESTRUCTION, PLUNDER OR PERSECUTIONS, AS AN
AIDER AND ABETTOR OR UNDER ARTICLE 7(3)
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e [CRC, Commentary to Additional Protocol I, 1977, p. 1010, par 3547; (“ICRC
Commentary to API”) (SEE TAB 5).

e UN Commission of Experts Established Pursuant to Security Council 780 [1992],
Final Report, UN Doc. S/1994/674, 27 May 1994, par 58 (“UN Commission of
Experts 1994”) (SEE TAB 6).

C. TRIAL EXHIBITS

GOTOVINA IS NOT LIABLE FOR MURDERS, OTHER INHUMANE ACTS AND
CRUEL TREATMENT, DESTRUCTION, PLUNDER OR PERSECUTIONS, AS AN
AIDER AND ABETTOR OR UNDER ARTICLE 7(3)

e DI1634
e DI1635
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54 THE FLICK TRIAL

proved of their having voluntarily participated in the Reich slave-labour
programme.(*) It will be noted that nothing more than * knowledge and
approval ” of Weiss’s acts on the part of Flick is mentioned in the Judgment,
but it seems clear that the decision of the Tribunal to find him guilty was an
application of the responsibility of a superior for the acts of his inferiors
which he has a duty to prevent.(?)

The effect of the decisions of the Tribunals which conducted the Milch
and Flick Trials was to overrule the submission that deportation and
enslavement were not war crimes since they were not specifically mentioned
in the Hague Convention; the Defence in the Flick Trial claimed that, on
this matter, “ The Indictment is based on two provisions, one of which has
no connection at all and the other one only a very limited connection with
this question, that is, to Articles 46 and 52. Article 46 of the Hague Land
Warfare Convention states:

* ¢ The honour and the rights of the family, the life of the citizens and
private property, as well as religious faith and religious services, are to
be respected.’ ”

Counsel continued: “I can see no connection whatsoever between this
regulation and the conscription of labour. Article 52 says:

“  Contributions in kind and services can only be demanded from '
communities or inhabitants for the requirements of the occupation army.
These must be in proportion to the resources of the country and must
be of such a kind that they do not oblige the population to take part in
military operations against their native country.’ :

* Two restrictions result from this regulation for the compulsory demand
. of services: firstly, * only for the requirements of the occupation army ’, and
secondly, * no participation in military operations . What is not shown by
this Article is a veto to employ these workers outside the occupied territory.
On the contrary, if it is practical for the belligerent nation to have the work
for the requirements of the occupation army performed in its home country,
there is nothing in Article 52 which opposes the compulsory use of workers
from the occupied territory for this purpose. This interpretation I base on
the aforementioned principle, that exceptions to the unrestricted use of
violence in war must be clearly formulated and proved by those who refer
to it.” :

7. THE INTER-RELATION BETWEEN THE INTERNATIONAL MILITARY TRIBUNAL
AND THE UNITED STATES MILITARY TRIBUNALS IN NUREMBERG, AND BETWEEN
THE LATTER TRIBUNALS THEMSELVES(?)

The Justice Trial (trial of Altststter and others)(4) was the first and the
Flick Trial the most recent to be treated in this series of Reports of the
trials which have been held in Nuremberg, before United States Military

(%) See pp. 20-21. :

(%) See further on this goint Vols. 1V, pp. 83-96, VII, pp. 61-64, VIII, pp. 88-89, and
the Report upon the High Command Trial (Trial of Von Leeb and others), in Vol. XII.

(®) See p. 2, footnote 1.

(%) See Vol. VI of these Reports, pp. 1-110.
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OFFICE OF THE HIGH COMMISSIONER

FOR HUMAN RIGHTS é&&@

International Covenant on Civil and Political Rights

Adopted and opened for signature, ratification and accession by General
Assembly resolution 2200A (XXI)
of 16 December 1966

entry into force 23 March 1976, in accordance with Article 49

Preamble

The States Parties to the present Covenant,

Considering that, in accordance with the principles prociaimed in the Charter of the United
Nations, recognition of the inherent dignity and of the equal and inalienable rights of all
members of the human family is the foundation of freedom, justice and peace in the world,
Recognizing that these rights derive from the inherent dignity of the human person,
Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of
free human beings enjoying civil and political freedom and freedom from fear and want can only
be achieved if conditions are created whereby everyone may enjoy his civil and political rights,
as well as his economic, social and cultural rights,

Considering the obligation of States under the Charter of the United Nations to promote
universal respect for, and observance of, human rights and freedoms,

Realizing that the individual, having duties to other individuals and to the community to which
he belongs, is under a responsibility to strive for the promotion and observance of the rights
recognized in the present Covenant,

Agree upon the following articles:

PARTI

Article 1

1. All peoples have the right of self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources
without prejudice to any obligations arising out of international economic co-operation, based
upon the principle of mutual benefit, and international law. In no case may a people be deprived
of its own means of subsistence.

3. The States Parties to the present Covenant, including those having responsibility for the
administration of Non-Self-Governing and Trust Territories, shall promote the realization of the
right of self-determination, and shall respect that right, in conformity with the provisions of the
Charter of the United Nations.

PART II

Article 2

1. Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its Jurisdiction the rights recognized in the present
Covenant, without distinction of any kind, such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status.

2. Where not already provided for by existing legislative or other measures, each State Party to
the present Covenant undertakes to take the necessary steps, in accordance with its
constitutional processes and with the provisions of the present Covenant, to adopt such laws or
other measures as may be necessary to give effect to the rights recognized in the present
Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall
have an effective remedy, notwithstanding that the violation has been committed by persons
acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined
by competent judicial, administrative or legislative authorities, or by any other competent
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authority provided for by the legal system of the State, and to develop the possibilities of
judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.
Article 3

The States Parties to the present Covenant undertake to ensure the equal right of men and
women to the enjoyment of all civil and political rights set forth in the present Covenant.
Article 4

1. In time of public emergency which threatens the life of the nation and the existence of which
is officially proclaimed, the States Parties to the present Covenant may take measures
derogating from their obligations under the present Covenant to the extent strictly required by
the exigencies of the situation, provided that such measures are not inconsistent with their
other obligations under international law and do not involve discrimination solely on the ground
of race, colour, sex, language, religion or social origin.

2. No derogation from articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 may be made
under this provision.

3. Any State Party to the present Covenant availing itself of the right of derogation shall
immediately inform the other States Parties to the present Covenant, through the intermediary
of the Secretary-General of the United Nations, of the provisions from which it has derogated
and of the reasons by which it was actuated. A further communication shall be made, through
the same intermediary, on the date on which it terminates such derogation.

Article 5

1. Nothing in the present Covenant may be interpreted as implying for any State, group or
person any right to engage in any activity or perform any act aimed at the destruction of any of
the rights and freedoms recognized herein or at their limitation to a greater extent than is
provided for in the present Covenant.

2. There shall be no restriction upon or derogation from any of the fundamental human rights
recognized or existing in any State Party to the present Covenant pursuant to law, conventions,
regulations or custom on the pretext that the present Covenant does not recognize such rights
or that it recognizes them to a lesser extent.

PART III

Article 6

1. Every human being has the inherent right to life. This right shall be protected by law. No one
shall be arbitrarily deprived of his life.

2. In countries which have not abolished the death penalty, sentence of death may be imposed
only for the most serious crimes in accordance with the law in force at the time of the
commission of the crime and not contrary to the provisions of the present Covenant and to the
Convention on the Prevention and Punishment of the Crime of Genocide. This penalty can only
be carried out pursuant to a final judgement rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in
this article shall authorize any State Party to the present Covenant to derogate in any way from
any obligation assumed under the provisions of the Convention on the Prevention and
Punishment of the Crime of Genocide.

4. Anyone sentenced to death shal! have the right to seek pardon or commutation of the
sentence. Amnesty, pardon or commutation of the sentence of death may be granted in all
cases.

5. Sentence of death shall not be imposed for crimes committed by persons below eighteen
years of age and shall not be carried out on pregnant women.

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital
punishment by any State Party to the present Covenant.

Article 7

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
In particular, no one shall be subjected without his free consent to medical or scientific
experimentation.

Article 8

1. No one shall be held in slavery; slavery and the slave-trade in all their forms shall be
prohibited.

2. No one shall be held in servitude.

3.
(a) No one shall be required to perform forced or compulsory labour;

(b) Paragraph 3 (a) shall not be held to preclude, in countries where imprisonment with hard
labour may be imposed as a punishment for a crime, the performance of hard labour in
pursuance of a sentence to such punishment by a competent court;

(c) For the purpose of this paragraph the term "forced or compulsory labour” shall not include:
(i) Any work or service, not referred to in subparagraph (b), normally required of a person who
is under detention in consequence of a lawful order of a court, or of a person during conditional

PURL: https://www.legal-tools.org/doc/e58adb/



I T-06-90-A 6032

release from such detention;

(i)} Any service of a military character and, in countries where conscientious objection is
recognized, any national service required by law of conscientious objectors;

(iii) Any service exacted in cases of emergency or calamity threatening the life or well-being of
the community;

(iv) Any work or service which forms part of normal civil obligations.

Article 9

1. Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and
in accordance with such procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest
and shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or
other officer authorized by law to exercise judicial power and shall be entitled to trial within a
reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be
detained in custody, but release may be subject to guarantees to appear for trial, at any other
stage of the judicial proceedings, and, should occasion arise, for execution of the judgement.
4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings before a court, in order that that court may decide without delay on the lawfulness
of his detention and order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable
right to compensation.

Article 10

1. All persons deprived of their liberty shall be treated with humanity and with respect for the
inherent dignity of the human person.

2.

(a) Accused persons shall, save in exceptional circumstances, be segregated from convicted
persons and shall be subject to separate treatment appropriate to their status as unconvicted
persons;

(b) Accused juvenile persons shall be separated from adults and brought as speedily as possible
for adjudication.

3. The penitentiary system shall comprise treatment of prisoners the essential aim of which shall
be their reformation and social rehabilitation. Juvenile offenders shall be segregated from adults
and be accorded treatment appropriate to their age and legal status.

Article 11

No one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation.
Article 12 '
1. Everyone lawfully within the territory of a State shall, within that territory, have the right to
liberty of movement and freedom to choose his residence.

2. Everyone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions except those which are
provided by law, are necessary to protect nationa! security, public order (ordre public), public
health or morals or the rights and freedoms of others, and are consistent with the other rights
recognized in the present Covenant.

4. No one shall be arbitrarily deprived of the right to enter his own country.

Article 13

An alien lawfully in the territory of a State Party to the present Covenant may be expelled
therefrom only in pursuance of a decision reached in accordance with law and shall, except
where compelling reasons of national security otherwise require, be allowed to submit the
reasons against his expulsion and to have his case reviewed by, and be represented for the
purpose before, the competent authority or a person or persons especially designated by the
competent authority.

Article 14

1. All persons shall be equa! before the courts and tribunals. In the determination of any
criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be
entitled to a fair and public hearing by a competent, independent and impartial tribunal
established by law. The press and the public may be excluded from all or part of a trial for
reasons of morals, public order (ordre public) or national security in a democratic society, or
when the interest of the private lives of the parties so requires, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity would prejudice
the interests of justice; but any judgement rendered in a criminal case or in a suit at law shall
be made public except where the interest of juvenile persons otherwise requires or the
proceedings concern matrimonial disputes or the guardianship of children.

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until
proved guilty according to law.
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3. In the determination of any criminal charge against him, everyone shall be entitled to the
following minimum guarantees, in full equality: (a) To be informed promptly and in detail in a
language which he understands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence and to communicate
with counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal assistance of
his own choosing; to be informed, if he does not have legal assistance, of this right; and to have
legal assistance assigned to him, in any case where the interests of justice so require, and
without payment by him in any such case if he does not have sufficient means to pay for it;
(e) To examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;
(f) To have the free assistance of an interpreter if he cannot understand or speak the language
used in court;

(9) Not to be compelled to testify against himself or to confess guilt.

4. In the case of juvenile persons, the procedure shall be such as will take account of their age
and the desirability of promoting their rehabilitation.

5. Everyone convicted of a crime shall have the right to his conviction and sentence being
reviewed by a higher tribunal according to law.

6. When a person has by a final decision been convicted of a criminal offence and when
subsequently his conviction has been reversed or he has been pardoned on the ground that a
new or newly discovered fact shows conclusively that there has been a miscarriage of justice,
the person who has suffered punishment as a result of such conviction shall be compensated
according to law, unless it is proved that the non-disclosure of the unknown fact in time is
wholly or partly attributable to him.

7. No one shall be liable to be tried or punished again for an offence for which he has already
been finally convicted or acquitted in accordance with the law and penal procedure of each
country.

Article 15

1. No one shall be held guilty of any criminal offence on account of any act or omission which
did not constitute a criminal offence, under national or international law, at the time when it was
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time
when the criminal offence was committed. If, subsequent to the commission of the offence,
provision is made by law for the imposition of the lighter penalty, the offender shall benefit
thereby.

2. Nothing in this article shall prejudice the trial and punishment of any person for any act or
omission which, at the time when it was committed, was criminal according to the general
principles of law recognized by the community of nations.

Article 16

Everyone shall have the right to recognition everywhere as a person before the law.

Article 17

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, or
correspondence, nor to unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks.
Article 18

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall
include freedom to have or to adopt a religion or belief of his choice, and freedom, either
individually or in community with others and in public or private, to manifest his religion or
belief in worship, observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a
religion or belief of his choice.

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others.

4. The States Parties to the present Covenant undertake to have respect for the liberty of
parents and, when applicable, legal guardians to ensure the religious and moral education of
their children in conformity with their own convictions.

Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally,
in writing or in print, in the form of art, or through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special
duties and responsibilities. It may therefore be subject to certain restrictions, but these shall
only be such as are provided by law and are necessary:
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(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public), or of public health or
morals.

Article 20

1. Any propaganda for war shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law.

Article 21

The right of peaceful assembly shall be recognized. No restrictions may be placed on the
exercise of this right other than those imposed in conformity with the law and which are
necessary in a democratic society in the interests of national security or public safety, public
order (ordre public), the protection of public health or morals or the protection of the rights and
freedoms of others.

Article 22

1. Everyone shall have the right to freedom of association with others, including the right to
form and join trade unions for the protection of his interests.

2. No restrictions may be placed on the exercise of this right other than those which are
prescribed by law and which are necessary in a democratic society in the interests of national
security or public safety, public order (ordre public), the protection of public health or morals or
the protection of the rights and freedoms of others. This article shall not prevent the imposition
of lawful restrictions on members of the armed forces and of the police in their exercise of this
right.

3. Nothing in this article shall authorize States Parties to the International Labour Organisation
Convention of 1948 concerning Freedom of Association and Protection of the Right to Organize
to take legislative measures which would prejudice, or to apply the law in such a manner as to
prejudice, the guarantees provided for in that Convention.

Article 23

1. The family is the natural and fundamental group unit of society and is entitled to protection
by society and the State.

2. The right of men and women of marriageable age to marry and to found a family shall be
recognized.

3. No marriage shall be entered into without the free and full consent of the intending spouses.
4. States Parties to the present Covenant shall take appropriate steps to ensure equality of
rights and responsibilities of spouses as to marriage, during marriage and at its dissolution. In
the case of dissolution, provision shall be made for the necessary protection of any children.
Article 24

1. Every child shall have, without any discrimination as to race, colour, sex, language, religion,
national or social origin, property or birth, the right to such measures of protection as are
required by his status as a minor, on the part of his family, society and the State.

2. Every child shall be registered immediately after birth and shall have a name.

3. Every child has the right to acquire a nationality.

Article 25

Every citizen shall have the right and the opportunity, without any of the distinctions mentioned
in article 2 and without unreasonable restrictions:

(a) To take part in the conduct of public affairs, directly or through freely chosen
representatives;

(b) To vote and to be elected at genuine periodic elections which shall be by universal and equal
suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the
electors;

(c) To have access, on general terms of equality, to public service in his country.

Article 26

All persons are equal before the law and are entitled without any discrimination to the equal
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to
all persons equal and effective protection against discrimination on any ground such as race,
colour, sex, language, religion, political or other opinion, national or social origin, property, birth
or other status.

Article 27

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to
such minorities shall not be denied the right, in community with the other members of their
group, to enjoy their own culture, to profess and practise their own religion, or to use their own
language.

PART 1V

Article 28

1. There shall be established a Human Rights Committee (hereafter referred to in the present
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Covenant as the Committee). It shall consist of eighteen members and shall carry out the
functions hereinafter provided.

2. The Committee shall be composed of nationals of the States Parties to the present Covenant
who shall be persons of high moral character and recognized competence in the field of human
rights, consideration being given to the usefulness of the participation of some persons having
legal experience.

3. The members of the Committee shall be elected and shall serve in their personal capacity.
Article 29

1. The members of the Committee shall be elected by secret ballot from a list of persons
possessing the qualifications prescribed in article 28 and nominated for the purpose by the
States Parties to the present Covenant.

2. Each State Party to the present Covenant may nominate not more than two persons. These
persons shall be nationals of the nominating State.

3. A person shall be eligible for renomination.

Article 30

1. The initial election shall be held no iater than six months after the date of the entry into force
of the present Covenant.

2. At least four months before the date of each election to the Committee, other than an
election to fill a vacancy declared in accordance with article 34, the Secretary-General of the
United Nations shall address a written invitation to the States Parties to the present Covenant to
submit their nominations for membership of the Committee within three months.

3. The Secretary-General of the United Nations shall prepare a list in alphabetical order of all the
persons thus nominated, with an indication of the States Parties which have nominated them,
and shall submit it to the States Parties to the present Covenant no later than one month before
the date of each election.

4, Elections of the members of the Committee shall be held at a meeting of the States Parties to
the present Covenant convened by the Secretary General of the United Nations at the
Headquarters of the United Nations. At that meeting, for which two thirds of the States Parties
to the present Covenant shall constitute a quorum, the persons elected to the Committee shall
be those nominees who obtain the largest number of votes and an absolute majority of the
votes of the representatives of States Parties present and voting.

Article 31

1. The Committee may not include more than one national of the same State.

2. In the election of the Committee, consideration shall be given to equitable geographical
distribution of membership and to the representation of the different forms of civilization and of
the principal legal systems.

Article 32

1. The members of the Committee shall be elected for a term of four years, They shall be
eligible for re-election if renominated. However, the terms of nine of the members elected at the
first election shall expire at the end of two years; immediately after the first election, the names
of these nine members shall be chosen by lot by the Chairman of the meeting referred to in
article 30, paragraph 4.

2. Elections at the expiry of office shall be held in accordance with the preceding articles of this
part of the present Covenant.

Article 33

1. If, in the unanimous opinion of the other members, a member of the Committee has ceased
to carry out his functions for any cause other than absence of a temporary character, the
Chairman of the Committee shall notify the Secretary-General of the United Nations, who shall
then declare the seat of that member to be vacant.

2. In the event of the death or the resignation of a member of the Committee, the Chairman
shall immediately notify the Secretary-General of the United Nations, who shall declare the seat
vacant from the date of death or the date on which the resignation takes effect.

Article 34

1. When a vacancy is declared in accordance with article 33 and if the term of office of the
member to be replaced does not expire within six months of the declaration of the vacancy, the
Secretary-General of the United Nations shall notify each of the States Parties to the present
Covenant, which may within two months submit nominations in accordance with article 29 for
the purpose of filling the vacancy.

2. The Secretary-General of the United Nations shall prepare a list in alphabetical order of the
persons thus nominated and shall submit it to the States Parties to the present Covenant. The
election to fill the vacancy shall then take place in accordance with the relevant provisions of
this part of the present Covenant.

3. A member of the Committee elected to fill a vacancy declared in accordance with article 33
shall hold office for the remainder of the term of the member who vacated the seat on the
Committee under the provisions of that article.
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Article 35

The members of the Committee shall, with the approval of the General Assembly of the United
Nations, receive emoluments from United Nations resources on such terms and conditions as the
General Assembly may decide, having regard to the importance of the Committee's
responsibilities.

Article 36

The Secretary-General of the United Nations shall provide the necessary staff and facilities for
the effective performance of the functions of the Committee under the present Covenant.
Article 37

1. The Secretary-General of the United Nations shall convene the initial meeting of the
Committee at the Headquarters of the United Nations.

2. After its initial meeting, the Committee shall meet at such times as shall be provided in its
rules of procedure.

3. The Committee shall normally meet at the Headquarters of the United Nations or at the
United Nations Office at Geneva.

Article 38

Every member of the Committee shall, before taking up his duties, make a solemn declaration in
open committee that he will perform his functions impartially and conscientiously.

Article 39

1. The Committee shall elect its officers for a term of two years. They may be re-elected.

2. The Committee shall establish its own rules of procedure, but these rules shall provide, inter
alia, that:

(a) Twelve members shall constitute a quorum;

(b) Decisions of the Committee shall be made by a majority vote of the members present.
Article 40

1. The States Parties to the present Covenant undertake to submit reports on the measures
they have adopted which give effect to the rights recognized herein and on the progress made
in the enjoyment of those rights: (a) Within one year of the entry into force of the present
Covenant for the States Parties concerned;

(b) Thereafter whenever the Committee so requests.

2. All reports shall be submitted to the Secretary-General of the United Nations, who shall
transmit them to the Committee for consideration. Reports shall indicate the factors and
difficulties, if any, affecting the implementation of the present Covenant.

3. The Secretary-General of the United Nations may, after consultation with the Committee,
transmit to the specialized agencies concerned copies of such parts of the reports as may fall
within their field of competence.

4. The Committee shall study the reports submitted by the States Parties to the present
Covenant. It shall transmit its reports, and such general comments as it may consider
appropriate, to the States Parties. The Committee may also transmit to the Economic and Social
Council these comments along with the copies of the reports it has received from States Parties
to the present Covenant.

5. The States Parties to the present Covenant may submit to the Committee observations on
any comments that may be made in accordance with paragraph 4 of this article.

Article 41

1. A State Party to the present Covenant may at any time declare under this article that it
recognizes the competence of the Committee to receive and consider communications to the
effect that a State Party claims that another State Party is not fulfilling its obligations under the
present Covenant. Communications under this article may be received and considered only if
submitted by a State Party which has made a declaration recognizing in regard to itself the
competence of the Committee. No communication shall be received by the Committee if it
concerns a State Party which has not made such a declaration. Communications received under
this article shall be dealt with in accordance with the following procedure:

(a) If a State Party to the present Covenant considers that another State Party is not giving
effect to the provisions of the present Covenant, it may, by written communication, bring the
matter to the attention of that State Party. Within three months after the receipt of the
communication the receiving State shall afford the State which sent the communication an
explanation, or any other statement in writing clarifying the matter which should include, to the
extent possible and pertinent, reference to domestic procedures and remedies taken, pending,
or available in the matter;

(b) If the matter is not adjusted to the satisfaction of both States Parties concerned within six
months after the receipt by the receiving State of the initial communication, either State shali
have the right to refer the matter to the Committee, by notice given to the Committee and to
the other State;

(¢) The Committee shall deal with a matter referred to it only after it has ascertained that all
available domestic remedies have been invoked and exhausted in the matter, in conformity with
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the generally recognized principles of international law. This shall not be the rule where the
application of the remedies is unreasonably prolonged;

(d) The Committee shall hold closed meetings when examining communications under this
article;

(e) Subject to the provisions of subparagraph (c), the Committee shall make available its good
offices to the States Parties concerned with a view to a friendly solution of the matter on the
basis of respect for human rights and fundamental freedoms as recognized in the present
Covenant;

(f) In any matter referred to it, the Committee may call upon the States Parties concerned,
referred to in subparagraph (b), to supply any relevant information;

(g) The States Parties concerned, referred to in subparagraph (b), shall have the right to be
represented when the matter is being considered in the Committee and to make submissions
orally and/or in writing;

(h) The Committee shall, within twelve months after the date of receipt of notice under
subparagraph (b), submit a report:

(i) If a solution within the terms of subparagraph (e) is reached, the Committee shall confine its
report to a brief statement of the facts and of the solution reached;

(ii) If a solution within the terms of subparagraph (e) is not reached, the Committee shall
confine its report to a brief statement of the facts; the written submissions and record of the
oral submissions made by the States Parties concerned shall be attached to the report. In every
matter, the report shall be communicated to the States Parties concerned.

2. The provisions of this article shall come into force when ten States Parties to the present
Covenant have made declarations under paragraph I of this article. Such declarations shall be
deposited by the States Parties with the Secretary-General of the United Nations, who shall
transmit copies thereof to the other States Parties. A declaration may be withdrawn at any time
by notification to the Secretary-General. Such a withdrawal shall not prejudice the consideration
of any matter which is the subject of a communication already transmitted under this article; no
further communication by any State Party shall be received after the notification of withdrawal
of the declaration has been received by the Secretary-General, unless the State Party concerned
has made a new declaration.

Article 42

1.

(a) If a matter referred to the Committee in accordance with article 41 is not resolved to the
satisfaction of the States Parties concerned, the Committee may, with the prior consent of the
States Parties concerned, appoint an ad hoc Conciliation Commission (hereinafter referred to as
the Commission). The good offices of the Commission shall be made available to the States
Parties concerned with a view to an amicable solution of the matter on the basis of respect for
the present Covenant;

(b) The Commission shall consist of five persons acceptable to the States Parties concerned. If
the States Parties concerned fail to reach agreement within three months on all or part of the
composition of the Commission, the members of the Commission concerning whom no
agreement has been reached shall be elected by secret ballot by a two-thirds majority vote of
the Committee from among its members.

2. The members of the Commission shall serve in their personal capacity. They shall not be
nationals of the States Parties concerned, or of a State not Party to the present Covenant, or of
a State Party which has not made a declaration under article 41.

3. The Commission shall elect its own Chairman and adopt its own rules of procedure.

4. The meetings of the Commission shall normally be held at the Headquarters of the United
Nations or at the United Nations Office at Geneva. However, they may be held at such other
convenient places as the Commission may determine in consultation with the Secretary-General
of the United Nations and the States Parties concerned.

5. The secretariat provided in accordance with article 36 shall also service the commissions
appointed under this article.

6. The information received and collated by the Committee shall be made available to the
Commission and the Commission may call upon the States Parties concerned to supply any
other relevant information.

7. When the Commission has fully considered the matter, but in any event not later than twelve
months after having been seized of the matter, it shall submit to the Chairman of the
Committee a report for communication to the States Parties concerned:

(a) If the Commission is unable to complete its consideration of the matter within twelve
months, it shall confine its report to a brief statement of the status of its consideration of the
matter;

(b) If an amicable solution to the matter on tie basis of respect for human rights as recognized
in the present Covenant is reached, the Commission shall confine its report to a brief statement
of the facts and of the solution reached;

(c) If a solution within the terms of subparagraph (b) is not reached, the Commission's report
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shall embody its findings on all questions of fact relevant to the issues between the States
Parties concerned, and its views on the possibilities of an amicable solution of the matter. This
report shall also contain the written submissions and a record of the oral submissions made by
the States Parties concerned;

(d) If the Commission's report is submitted under subparagraph (c), the States Parties
concerned shall, within three months of the receipt of the report, notify the Chairman of the
Committee whether or not they accept the contents of the report of the Commission.

8. The provisions of this article are without prejudice to the responsibilities of the Committee
under article 41.

9. The States Parties concerned shall share equally all the expenses of the members of the
Commission in accordance with estimates to be provided by the Secretary-General of the United
Nations.

10. The Secretary-General of the United Nations shall be empowered to pay the expenses of the
members of the Commission, if necessary, before reimbursement by the States Parties
concerned, in accordance with paragraph 9 of this article.

Article 43

The members of the Committee, and of the ad hoc conciliation commissions which may be
appointed under article 42, shall be entitled to the facilities, privileges and immunities of experts
on mission for the United Nations as laid down in the relevant sections of the Convention on the
Privileges and Immunities of the United Nations.

Article 44

The provisions for the implementation of the present Covenant shall apply without prejudice to
the procedures prescribed in the field of human rights by or under the constituent instruments
and the conventions of the United Nations and of the specialized agencies and shall not prevent
the States Parties to the present Covenant from having recourse to other procedures for settling
a dispute in accordance with general or special international agreements in force between them.
Article 45

The Committee shall submit to the General Assembly of the United Nations, through the
Economic and Social Council, an annual report on its activities.

PART V

Article 46

Nothing in the present Covenant shall be interpreted as impairing the provisions of the Charter
of the United Nations and of the constitutions of the specialized agencies which define the
respective responsibilities of the various organs of the United Nations and of the specialized
agencies in regard to the matters dealt with in the present Covenant.

Article 47

Nothing in the present Covenant shall be interpreted as impairing the inherent right of all
peoples to enjoy and utilize fully and freely their natural wealth and resources.

PART VI

Article 48

1. The present Covenant is open for signature by any State Member of the United Nations or
member of any of its specialized agencies, by any State Party to the Statute of the International
Court of Justice, and by any other State which has been invited by the General Assembly of the
United Nations to become a Party to the present Covenant.

2. The present Covenant is subject to ratification. Instruments of ratification shall be deposited
with the Secretary-General of the United Nations.

3. The present Covenant shall be open to accession by any State referred to in paragraph 1 of
this article.

4. Accession shall be effected by the deposit of an instrument of accession with the Secretary-
General of the United Nations.

5. The Secretary-General of the United Nations shall inform all States which have signed this
Covenant or acceded to it of the deposit of each instrument of ratification or accession.
Article 49

1. The present Covenant shall enter into force three months after the date of the deposit with
the Secretary-General of the United Nations of the thirty-fifth instrument of ratification or
instrument of accession.

2. For each State ratifying the present Covenant or acceding to it after the deposit of the thirtyfifth
instrument of ratification or instrument of accession, the present Covenant shall enter into

force three months after the date of the deposit of its own instrument of ratification or
instrument of accession.

Article 50

The provisions of the present Covenant shall extend to all parts of federal States without any
limitations or exceptions.

Article 51
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1. Any State Party to the present Covenant may propose an amendment and file it with the
Secretary-General of the United Nations. The Secretary-General of the United Nations shail
thereupon communicate any proposed amendments to the States Parties to the present
Covenant with a request that they notify him whether they favour a conference of States Parties
for the purpose of considering and voting upon the proposals. In the event that at least one
third of the States Parties favours such a conference, the Secretary-General shall convene the
conference under the auspices of the United Nations. Any amendment adopted by a majority of
the States Parties present and voting at the conference shall be submitted to the General
Assembly of the United Nations for approval.

2, Amendments shall come into force when they have been approved by the General Assembly
of the United Nations and accepted by a two-thirds majority of the States Parties to the present
Covenant in accordance with their respective constitutional processes. 3. When amendments
come into force, they shall be binding on those States Parties which have accepted them, other
States Parties still being bound by the provisions of the present Covenant and any earlier
amendment which they have accepted.

Article 52

1. Irrespective of the notifications made under article 48, paragraph 5, the Secretary-General of
the United Nations shall inform all States referred to in paragraph I of the same article of the
following particulars:

(a) Signatures, ratifications and accessions under article 48;

(b) The date of the entry into force of the present Covenant under article 49 and the date of the
entry into force of any amendments under article 51.

Article 53

1. The present Covenant, of which the Chinese, English, French, Russian and Spanish texts are
equally authentic, shall be deposited in the archives of the United Nations.

2. The Secretary-General of the United Nations shall transmit certified copies of the present
Covenant to all States referred to in article 48.

Office of the United Nations High Commissioner for Human Rights
Geneva, Switzerland
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law applicable to internal armed conflicts which includes the concept of war
crimes.

53. The body of customary international law applicable to international armed
conflicts includes the concept of war crimes, and a wide range of provisions
also stated in Hague Convention IV of 1907, the Geneva Conventions of 1949 and,
to some extent, the provisions of Additional Protocol I..

54. It must be observed that the violations of the laws or customs of war

referred to in article 3 of the statute of the International Tribunal are
offences when committed in international, but not in internal armed conflicts.

D. Command responsibility

55. The Commission addressed the matter of command responsibility in
paragraphs 51 through 53 of its first interim report as follows:

"51. A person who gives the order to commit a war crime or crime against
humanity is equally guilty of the offence with the person actually
committing it. This principle, expressed already in the Geneva Conventions
of 1949, applies to both the military superiors, whether of regular or
irregular armed forces, and to civilian authorities.

"52. Superiors are moreover individually responsible for a war crime or
crime against humanity committed by a subordinate if they knew, or had
information which should have enabled them to conclude, in the
circumstances at the time, that the subordinate was committing or was going
to commit such an act and they did not take all feasible measures within
their power to prevent or repress the act.

"53. Military commanders are under a special obligation, with respect to
members of the armed forces under their command or other persons under
their control, to prevent and, where necessary, to suppress such acts and
to report them to competent authorities."

56. The Commission notes with satisfaction that article 7 of the statute of the
International Tribunal uses an essentially similar formulation.

57. The doctrine of command responsibility is directed primarily at military
commanders because such persons have a personal obligation to ensure the
maintenance of discipline among troops under their command. Most legal cases in
which the doctrine of command responsibility has been considered have involved
military or paramilitary accused. Political leaders and public officials have
also been held liable under this doctrine in certain circumstances.

58. It is the view of the Commission that the mental element necessary when the
commander has not given the offending order is (a) actual knowledge, (b) such
serious personal dereliction on the part of the commander as to constitute
wilful and wanton disregard of the possible consequences, or (c) an imputation
of constructive knowledge, that is, despite pleas to the contrary, the
commander, under the facts and circumstances of the particular case, must have

/o
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known of the offences charged and acquiesced therein. To determine whether or
not a commander must have known about the acts of his subordinates, one might
consider a number of indices, including:

(a) The number of illegal acts;

(b) The type of illegal acts;

(c) The scope of illegal acts;

(d}) The time during which the illegal acts occurred;

(e} The number and type of troops involved;

(f) The logistics involved, if any;

(g) The geographical location of the acts;

(h) The widespread occurrence of the acts;

(i) The tactical tempo of operations;

(3) The modus operandi of similar illegal acts;

(k) The officers and staff involved;
(1) The location cf the commander at the time.

59. The military commander is not absolutely responsible for all offences
committed by his subordinates. Isolated offences may be committed of which he
has no knowledge or control whatsoever. As a fundamental aspect of command,
however, a commander does have a duty to control his troops and to take all
practicable measures to ensure that they comply with the law. The arguments
that a commander has a weak personality or that the troops assigned to him are
uncontrollable are invalid. In particular, a military commander who is assigned
command and control over armed combatant groups who have engaged in war crimes
in the past should refrain from employing such groups in combat, until they
clearly demonstrate their intention and capability to comply with the law in the
future. Thus, a commander has a duty to do everything reasonable and
practicable to prevent violations of the law. Failure to carry out such a duty
carries with it responsibility.

60. Lastly, a military commander has the duty to punish or discipline those

under his command whom he knows or has reasonable grounds to know committed a
violation.
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