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UNITED = NATIONS WAR CRIMES  CO:JISSION

TRIAL OF' WAR : CRI:LTIV ‘LLS BY }EIXED INTER-ALLIED FILITARY "‘RIBLEMIS

———— —-—

5 | j Memomndm by the Office of the United States
Representative : : 5 : : 2

Tvro rel'xtod quc.:uons aro trcatud in +h:.a paper. They may be e
stated as: follows: :
~a, Hay an allied commander wson his am authon‘ly emqwer mixed
! ellied military courts to try and adjudge nunishment of war
! Criminals. who f':.ll into thv. h:mds of the i alliod forcas"

b. Does tﬂ:z.s nower extend to the tr:ml and mmishmcnt _of var
crmlml" :.rrcaocctlvu of asherc tho cr:une was comdtted"

Thése quc..t:.on., arc da.scussed and an....mred in thc order sta.tod

2. May an &lllcd comnander u-aon his own authorn.t-y erover mixed
allied military courts o try and adjudge punistment of war
crixu.n.;ls vho f~.11 into “‘hc hands of thc a.llicd i‘orco.s?

It is & fundomental principlc of into:‘m‘.:ional_law that sta’tcs may do S
those things vhich are not nrohibitcd by the cstablished nrincinles znd
rules of that low, and thot restrictions wpon their indcpendence of
action may not bc presumed. - It followrs that a stote may punish any
vy crininzl which falls into the hands of its armed forces umless thorc
ic 2 rule of internationsl lasr which prohibits it.  No such international
ey prohibition exists, and long-cst: ’ou.sbc.d wrectice of states makes it |
L =S clear that there arc no restrictions in the matter won the juric-
dictional campetence of states.

Sc for as the frecdom of action of states is concerncd; under

e international law the vorious states my exercise this jurisdiction to
try and punish in any mamer thoy choosc, consistent wvith esicblished

. vrinciples of justice. Thus they m2y set. w 39001&1 civilion courts
to zdninister the lav np.licable to such cases; they vy specially
emporer -their regulexr courts to toke cognizaice of uhC'1 or they nay
authorize their militery courts to _.7~1y the law in ..h:m Qe of cusce
As Pricrly says in his criicle on "The Nafuwe -of Yor Crimes Jurisdiction
in the r['A"-Jum. 194% issuc .of the Norsecman:

: "The ‘1aws of war ... do not cstiblish any international

; machinery for the oxcrcisc of this juriadiction; fhey lcoave o

' \ widc discrction to belligercnt states, without giving any osrecise
- indicntion as to the kind of zcourt (e.g., whoether militory or

| civil), the forms of vrocedurc, or the ‘definition of purticular
off'ences, vhich they should adoot. Hence in cxcrcising its right
a state is frec vithin vide limits, shich ny be dof'ined as the
limi$s sct by notural justice, to adopt its owm policy in thuse
mitiers.; There is, for clharmle, no reason why a state, if it
thinks £it; sho J.d not use its w“:rt.: of ordinary crininal juris-
diction, though in that event those cowrts would be oicreising not
their ordinary, but o spceinl imr jurisdiction.”
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Innsmuch cs off'ences agoinst the 1xvs ond customs of (r.u‘ﬁ

usually comaiticd in close connection with militery operations or S <

= occupation; it has been the gencrdl jractice-of states to perzit notional:
3 ; militory tribunals to try such offcnoes Familior exomplcs of such : o
* cowrts are councils of wor, military courts, ﬂilit..ry corriissions; : -

and courts-martial. - Thus o find, fron ..ncmnt Grecce down to the 5 '

present time, military cowrts trying spics.  Fron-a somevhct 1ator

soriod dovm to date they have ;}Lmishcd pillage, morauding, and crimes

of 21l sorts which hove had sonc substontial coniiection with the

, - conditions cruated by wmar :

A The forcgoing statemonts refer eiclusivoly to the: commetence of
a state to ostablish and mrintain-courts to try wmr crininals under
- the laws and customs of wor. Any jurisdictional lizdtation on the
' v - nower of a particular stato-in this regard, which may bo found in
5 : E ! its lesr, is & linitotion which has been self-irmosed 'by that state
'  and which that stato, undor international 1o, is froc o romove :.i’ _
it chooses to do so: ST @5

R

In a war between only two nations, one belligerent noy. thus try
oand. punish offences against the laws and customs of wer by militery
courts. - But the further question remcins; When belligdrents arc
allied, and o supremoe allicd cozmander is epohointed, moy he, upon
his mm &uthor:.ty, ‘.-rmlnt zdxed  ellicd militery courts to try wer
crininals? . ’ :

Each of the Allics could do _this if they actcd scomarately, snd -
therc is no rule of international lasr which prohibits then from-doing - -'
Jointly what they could do separcicly. Th\- fariliopr rulc of 1.:*(;.1'
notion2l lavr, that for rmny purioscs allics in 2 sr conatitutc
single side, is ap.ilicable l\urc. Howevor, the fundanontal considf.-r-
ation, wmich goos to the very basis of international lwsr, is that
there is no accopted intermational -rule which drecludes llicd
governmncnts or their hilitary co..:.s"nla,r., 'ron jointly estoblishing
and maintaining nilitory cour nether or not an «liicd comatnder
‘appoints such a mixed court fo“ "uch cascn is purely & :mticr of
allicd policy: INo trehity. or legislative et of ony dnd is necded o
in order to cxercise the wover or to define the mrocedure -or rules of
evidenco to be'amplicd, because the horer to esinblish such courts
is an incident of comx x..nd The Suprcne Cowrt of the United States
has "stated tu.., foct as follovs:

"An J..,mr‘b:mt incident te the conduct of war is the adontion
of’ m....urc." by the military commannd not only o ronxl mnd
defest. the caciy, but to scize and subjoct to disciplinery
measurcs - those cnenies who in thedr attehpt o tinrrt or izmede
our militory effort have violated the 17 of war.® - (Ex p“:rtu
Quirin, 317 U.S.1, 26-29 (1942).) :

Again in 1865, the Attorney Geniral of the Umdted States held thot
"tho comwander of an army in tine of vme hhs the:same hower to
_orgonize nilitary tribunnls nnd cxecute their judgients that he hos
to sc¢t his squadrons in the field and fi"ﬂ: battles. His cuthority
in oach cnso is from %he lawr and usage of wor.” - (l'l. 0ps  AG.,
297 - 305 (186_'3) ) As Cowles says in his ¢ rtlclu. in the Junc 1944
issuc of the American Bar Asscciction Journal entitled the "Trial of

Wor Criaintils by ‘Jla.tur.y Pribun LlS", "a docisian 28 to Vhntd type of i
court or persommel is to be usud is simply o ontier of policy A

nilitory tribunal with sixed dnter-allicd porsomnel vy projerly oe
es u.bllJllvd by the coryinding geacrsl of co-opurating co-belligerent
forcus.” (;~531)
Such. courts in the trisl of such cases, arc, of course, ;v.:bdk ct
to the u.;t"a‘]..) 1wd substantive snd zrocedural vrineiples of justice

: which &re cortion to civilized o Luztric_.;, and the nilitry convening
corvandor ').,"wt properly 11\.‘11 W m ir applicaticn Thas Vinthros,

the ocutstanding Anerican audl orify on wmilitary law during the last
century, 8avs;
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3 -"As the oalv cuitc safc ond satisfoctory course for the rendering
3 ; : of justiec %o both portios, 2 nilitory coandssion will - liks - . R
: : oAl couri-anrticl - serdt .-nu paes won ob joctions inter;oscd to !
oAt o aombers’ s’ dindico ted in the 88th frticle of wor, vAll fom.lly
R : - wrraign’ the vrisonor allow the attendnince of counsol, entortain % .
SR y special pleas if any arc offcred, reccive all tho.matsrial
3 cvidcncc desired to be 'ntro«.uccd neer :.:'"u.-mnt f£ind and
" - 'scntoncc after adequaty celibera ‘ion ronder to thc convoning o
authority = full authenticatcd record of its- -»rocecdings, ~~n:1 5 ‘
while in bc.ncr..l aven less tochnical than o court-nedtial, n.ll : g
ordinarily and proverly bs goveracd, won all imortent qacstzons, : s
by the’cstoblished rules ond orinciples of law and ovidence. :
W¥acre cosentinl, indeed, to o ""lJ.l investigetion or to ths & ; .
doing of ,]u...t:.cu, these rulc-.. &nd ‘principles. will be "ibur-..ll\/ ; : s
consiz'ut.d and apolicd, ! = (Willisn Winthrop, lilitory Loy and
N Procedents (1896), 1920 reurint . 841-8:2 ) : :

The :VL‘:)].1 o.wing propositions Bl zrize the basic rights of the war v
crixxinals before ml:.t.ry tribuncls in the Uaited States Thesc ;
Proz o..ltlons ara: taken nostly f**o... holdings by th¢ Judge Advoca
Goneral of the United Stotes . W - They represont ‘hb fencral
rractice in the United States:. S =

The zccused has fhe icht to hiws chargds »1J.u* by o
cc:niég..iohcu officer; he is cntitled to-2 copy of the charpe E
against hin, and of .r“- aaondn nts thoreto; wnd he has o right
to have the mesbers of the coxxission and the Judge -'x‘advac\.
gworn in his presence The ;_-\.-,zcr:.l chorges of violating the
d1ows and customs of var, the ouecifications thercef ond the
Ly - order convening the comrdissics are 4o be in vmiting snd be read
: aloud to, or sAthin hooring of', the accuscd; he is-given an
oprortunity o challenge the mesbers of the coizrission;  he
st bo allowcd to nlead o the chorges and snicificitions oo
recited in thoe orler convening h. comzaiscion; he need not
e : rospond to qw::.dn'.f_ns he” his o right to be “eonfronted with the
: sriitnesscs ozainst hin; - the .fluncsm., st be sworn before they
tistify; - ©ll ts..tl.amv should be fMdly set Torta in the :ucord;
it is fatal error for the wdlitery comiission to rofusc o adxitd
evidence of the dofonce moterial to the issucs; ond the guilt
of ,the cccuscd -mst be proved boyond a rc:*.s:n.ﬁ lc doubt. It is

crror to rcjoct testiniony thot the accused was insanc at the time
of*thc offence The :‘.ccx_.,c'l is “Qlowed defence commscl with
licn courds. -

“usual rights of such cowmsel 25 I‘ and in civ
(Froxz _)O ioie Bar sssn. Journsl ot 333)

Any policy jeintly to 4y b' adlitary
oy the allicd "‘O.LlC"-"ﬂ"‘ll"' of'ficers ':1-.‘. it v
effect Tor-thrith without othor movermicnial !
prectical mnttor, howver; such policy-making :dlitary o1£‘i crs .muld
preswagbly not J....’Ci‘:i.@ to try cases “thich crose beforc' their militar
operations or scewation beznan viithout receiving adddeg Iron the
‘highest nuthoritics of their ressmcctive ").o.'::w'n,s

; -

. -
Procedent strongly su;)gcrt.; the establishment of ised intor-
2llicd :ilitory courts In sxticlc 228 of the Treoty of Versailles
the Adlies "s.;-;rt';d, mnd Germany recognized, the rigat ©o Lxing to
trial, by “the fdiicd and Assazicted Towers®y norsons accuscd of
having conudticd aets in violation of the lows and customs of wor.
Again, the noxt irti \.ln. ( 0) siipule thot certodn Gorpon wer

i cr nols micht be br oD Iaknbers of “n.:
| _Lllt’.I" tribun 1.. m" % denrers concerncd.

- /
i Purther, in Artizlc 227, FOTTA I - Epatid o,

the right ta o 4 .bll"
triounal 8 to bé oo
bus or juf’u;us from 211
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Siniler provieions arc containcd in tho othir 1919 mence trentics.
Th~;- pertics fc all these twiadics either asscrted or x uCOc;ﬂlZC‘: the 2
ight of joint alliecd mdlitery tribunils to 4ry wor crizdinals.  Thoy .
S :mclu.lo all the oresent onoy countrics The fact that thosc pro-
3 Fis . o.visions aro .m.,z.rtud into p(.&Cu treatics is of no gigmificance for
war-tine -or; dn armdstics pericd. Tacy wesc 1nsc-tfc. in the treatics
o 7 for.postaar surposcs - to mrke it cloar that nilitwy cowrts wight
‘operate not only. during time of ymr ond through the aradstice period
but after th\. conclu.uon ‘of ‘pcacc 2s well Those treatics affcrd :
wnizpeachable evidence. o6f the right of militery tribunals to try wor
crizdnnls vhen the 1)cr..0'mu.1 of ;.ucn courts consist of members of
vorious allicd forc

: hc light of the ;orugo:m" i’..ct.. and cons:.u»rh.tmns it is : A
e Thwss clo’*:c tlL £t on ~J.h\-d cormiander m1y; wion his ovm futhority dnd vithout
sore, ampoint mixed allied nilit wy courts and crmowor thei to try 2 =
: and c.ugwlgc Jundshuent of 34 criminzls who fall into the hands of G,
. . the 2ilicd forces.

cxirdnals &gc.iuctlw 01 .nu" thx. cr:_1\.".:‘s _r:_
I$ is fundamental in considering this quéstion to bear in mind
z that for the pzst contury ot least war crimes have been considered as
_ Merincs ag-inst socicty® ond wer criminels os enemics of :.r'n:-' T3 L
Thus en attorney Genezal of the United Stztes has spolen of
"hostcs humani mnwr" (11 opinicns of the Attoraey Gencral 297,
507 (1665)); w- criminols have docn speken of os M"outlaws! by
United States militory conmissi ons (Unitid Statis v. Gunban, Gener !
= ‘ Order No 197, Dmrl.,l.,n of the rhili pincs, 27 July 190i; United :
: Status v TFerrcr et al. Gux'-)..s.l Order No.120, Division of the
Philip ;‘m-s 15 Junc ﬁ. 01), and certain it is thet var crimes hove
_ such 2 mora l taint as o outrage cuizon justice, and thot they should
- ; not go wisunished cvcn"\;huu;_-h, thriuch some circumst toaees, the comntry [
hoving orinmary intercst is uncble* 4o ley hénds on such individuals.

While the stote whose niticnsls are éircetly sfficctcd hrs a
“prinary intercst, all C.L’v'lll.‘; statce have a very roeal interest in
the punishnent of war crimes: Thus, olthough the notiontls of only
comaratively few of the thirt-- t:m.\. United Kedims hod boen sub-
jcct d to Ger.an -trcclus.s,. in tho rioscow Declaration the dhrce
2llied powers siated that they eucke in the intcrest of cvory cauer
of the Unitod Intior and the Lord Ch-ﬂ’lbullur (Viacownt Siion);
on Octcoucr 7, 1942, .;Lx‘ud in tho House of Lords: - "I tokc it to ’m_
D nerfectly wrell csisblished Intcraativnal Laws thot 'thu l-—n S oL VAT
veradt & beliigeront cormiander to munish by neans of his mi l::.tm
courts ".zv hostilc orfender cgrinst the laws ond cu..twm., of wmr v
ay Lall dato nis bhonds yhoercver be the nlaco where . the erine wms
cozrvitted. K (xrlicment Lr“ Dovatus, Heusc ol Lords, vol.l2:, no.86
(0ct.” 7, 1942), »:578, Erphosic sup.licd) :

Therc is ymuch swport ror this position both in the liternture 5
of euthoritetive writecrs and in nractice. Nearly o ‘cénbury ago e
Tfind Francis Licber toking-the sosition thit whese o riscner of wnx
| ned by the

had cormittcd o crime hefore his cooture he pdght be -

detaining Hower if' he has not \._r\;':dy been punishoed by his om
= 3 igh gt = — = - X A P

cutioritics. - (-.’ .59, (hn-t 1 C'rd..r 15.100, 24 Lril 1863).

Flory, in his-work on Prise states ‘ul‘.ul'\q..l\ the t Srisoners
of wrir "having comritted v' u. i of thu lawrs of iar prior ».h,z.
ctorture and not tried by - orig : ot
| to trial and punishient ‘a;,

[ Briorly has recontly state
! 70 torritoricl bosis, an
rcference to the ._l.;g:_tl.g__qa;_]._'
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diction", 2 The Norseman, No.3, Hay-june 19LL4).  Glueck foo states

that. "the Jurisdictional cuestion presents little ficulty,

. bocause the territorial principle docs not govern military tribunals

in time of vmr." - ("By Vhat Tribunal Shall Jar Offenders be Tried?"

56 Horvard Law Review 1055, 1065 (1943)). = HMcHeir in his nétc for

the United Nations ler Crimes Co.mission of 3 .‘axgust 194, likerrise

- speals of punishment of ymr orimes "by the opvosing State into whose

hands the porpotrators may £211". - (9.7).  Agein, A5 Sack, in ;
his article on the "Punishment of’ Tar Criminuls and the Dofence of :
Superior Order" (60 L.Q R.'63, 67 (1944)) sdys that "the quostion
whethor a gziven ldlling is a legitimaté act of weriare or o war 5
crinc is detcrminable by Internationnl Lasz, which reguired punishment
for wor crimes in the intorest of fthe entire o« co*rvun:.t" of civilized
States; and, of course, not by the 'Iaw! of The lawiess ) ’aell:uuro..u
‘goveérment siich o.uthorn.’cd or ordered it." (Ephasis suvzmhcd)

A comnittee of the Anerican Bar Assoczg.t:.on, congisting of Edvin

D. Diciinson, Chairman, and Georze A. Finch and Chorles Chcney Hyds,
reporting to the Scction of Intcrmationnl and Cemparative Iaw of

that Association in 1943, hold that nost war ocrincs-in the nresent

ver had béen coonitted "against the sccurity of the United iations."

In tho rilitary comdssion case of United States v. Hose ot al.,
dccided in 1865, the revicwing authority made the followving siote-
ment nertinent to thet casc: 4 ¢

"!.111.1,31'5' courts arce not rcs‘\r:ictcd in their juwrisdicton- - . - x

by any teriitorial 1i-its. _They ny try in one Staic offcencos

corrdtted in another , and = ".y try in the United Statces offcnces

comitted in foreipgn sarids;-ond may try out of the United
. States offences committed at home.  Thoy have to éo .only

swath the person and the offcnce corradtted; . all olsc is sirply

= mtier of convonioncc, of witaesscs, of the mcans 01

assenbling a court, cto." - (8 Rob. Reo. II 6714. 678.

A

rtphasis suy; 31.:.(.(1)

-

‘r

The 1912 Digest of Opinions of the Judge ..dvochhv.., Genered oi‘
the United Stotos Army contrins the followding holda.n':,: YA milivery
coxudssion, whether oxercising & jurisdiction sirictly under the
loars of wor or as a substitute in tine of wor for thc local crisdnal
courts, may toke cognizance of of'fonces cosrdtied during the wor,
belore the initiation of the military govermment or merticl lav,

-but not then brousht to trial." - (n. 1067) Azain, the Italian -
Wartime Ponal 161itory Codo, of 6 Koy 1541, provides that the laus
oné custons of vmr arc o nl:L aple to 1_1.].1't:‘ry cnd civilion r’cn'oc.*“‘
‘of the enemy's mrmod forces whcrnover an offence ageinst the law
v\r is cordtted agtinst the Itclion strite or an Itelion c:.t..zo,.,

"or against on :xll:z.«.d state or ~ subjoct thereofr.” - (Scc. .L).
Book I, Title 1,.Suwp., Gazzotta Ufficicie, No. 107).

Two United States eoses will be noted, abstrocts of which arc

nor set forth:

In 1864 2n chc:.w soldier -mrdcrod sceveral’persons in enciy

teroitory beyond the military lines,  He was therenftor c‘_."*..ru.d

by the United States forces. . The' Judee Advocate General of the
Unditoed States Aray wms asized whether. the prisoncr-of-wor might be

*ricd-by o militory corrdasicn. *.h_'JuQc Advocate General held

That a :ullt'm cormmigsion would 'vive jurisdiction over such an
Gneny “soldicr irrcspective of v "‘Ot wr such crimc werce vernctrated
vithin or boyond the ordinary ficld of occusation of owr Ades.® -
(8 J.A.G. Record Beol: 529-530)
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L celebrated ‘i sc of this sort arose in 1900 during the v
"in the Philisvine “slends betwocn the United States forccs and the
Filinino Imswroctionists. n'o:.x 1896 to 1898, prior to the
Sdanish—MGric an Wor of 1858, o Filisino-rovelubicn tock paacc -
against the cuthority of Sp..in. During the' course of that : o |
revelution the Filipino forces cl..vturoc. 2 lorgo nutber of Spanish
soldiers; wvihich they held as »nris _oncrs—oi‘-fmr. In 1900, clthough
United States forces occupicd linnile and Northern Luzon, 2 large
arca of Sputhorn Luzon 7as under the de facto sovercignty of the £ S
Filipino Insurgents. It had nover been occunied by the United >
States forces.  In that yoar the United States forcos on Luzon
pracce@d south froa ianila to thu over the aroa.

.

L — g p—

—————

The particuler facts of a wer ox 1.10"' case which arosc 2t that
tino arc 'h,::ll swrxrized as i‘oL;f.l., in the opinion of Iix jor-Genoral
Chaffoo, mMilitary Governor of the Philissines, who was the confirming .
aut! 10"5.1.:( of the militory corxission which. ’.L.t\.r tricd the coso: Z

'
e T T ¢ s st yr P
'

3 The accusc.d. e s Hajor I‘r:nciuco Bragenza of the 1".111’)11'.0 Moo
, arny:  He "had been a licuienont of polico of San Fernando :

| and recently anpointcd o mnjor in-the insurgent forces

: e That:at }u.no.laoag, a -mrt,r, by roll-call; of onc m:.ndrud and

; ? *  scventy-three Spenish nrisoaers, vore 'lc.llvurc.u to hixi for -the

: ostensiblo pur;oso of being conducted to a nlace of- grontor

sccurity froa the oy roaching Amoricon troops. It anpoars

‘that fren ':.gh sources orders hod ’becn Ziven to. ~)rcm.nt thoir

_rescue by the fnericons :

"it thu_ti:.\.c the ‘Locuscd tocizs charpe of these nirisoners, z
they wrere Tootsore, weary ond nelf-starved; | thoir hursricd
“warching and large nwber: aosorently o’(rov*vzw_nrt the availnblc
noans of sua:ort which the sHresidontes of the puctlos throush
which they m.swcd had at thoir roady Gispost

"Apprchension of the sulddon cpncarance of the'Ancrican.
troops causcd confusion cnd disordor xwng the gusrd 2nd
police,.vhich. comoscd ‘the cscort wdor the orders of the
accuscd, who, on the 25rd cL.y of Fcbrunry 1900, the noraing P
folloving the doy he assuncd charge of the escort, procceded
to ‘LVL th&. erns of his wrisoncrs bownd at the olbows with :
cords. dravm across thun‘ ngc.:.; oo 28 to render then comparatively .
hel»less, Thic wes the first act of umdstalioble indignity
fimosed upon the wrisoners, who, w to this tine, hod boea
treated with some kindness.  Knowing the hobits of the neople

= in whose hands they werc, to bind and ke helnloss one: doomed
to death, the prisoners rust have rcadily interpreted its
sinigger -xc.".nin'; .. The next act of the fccused wos o cause

the prisoncrs to be searched for moncy and valuebles and o

apsropristc the' lion's shore for hinsclf Ths  prisoncrs

worc then told off in deotacnmcnis of ten nen, iwre or less,

with o suitable guard =loced over each.. - Thcy werc then

conducted to the rice £i¢lds, a short intorval being prescrved

betvreon: the detachnents. At o proe-concerted signal . the blowing

of £-whistlo-by ccousced; the r'u:er., fcll uwmon their victings

and slaughtered then wdth dog ers, bolos, clubs \.ml SHears;

the accusced standing by, cncowraginyg, cirecting and wrging on

the barbarous assault,

"Those of the viotins, o arcroe strong onough,. bowmnd as
they smore; 1ade a brouk i‘or id '(‘I't‘v :.;-.'* accused orderod then to bu
oursued and killod, n-tho £0llxming norning it wms reported
to accuscd that thirty of' tho usc‘g.m- orisoners hod boen
reeentured ot Lupi, whercwpon ho nrooeeded thers; ordorcd thwn
bownd, conveyed to the woods, and agwin the secncs of <the
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preceding eny-srere cnccted.  “Returning to Lusd; accuscd found
another mu‘t} 01 his recoptured victins and these, in turn, >
were bound ond lod to death ...
; ; "EBrop: official rccords it aspears that oaut cnu-"x.:li of
, the drisoners escaped and, aficr devious va-x fings under cover
of tho trouicol vegeteble r;v:rb‘« and 3roded lends, in sall
p.rtlcs anc. after uch ..ui‘fx.rln f£inally rcachold s.d‘cty writhin
the dmericon lines,
Bragonzo vas lator canturcd by the United Stotcs forcos 3
tUipen the rsqucst of thc S,s.n:L..h Governmient he sms sut on trial ‘bcforc
a Unitcd Stotes military corrdssion and sentencod to be hung.
Threc geaeral charges wcr_u mae cgainst hiz, togothsr with detniled A
> suecifications apprising hin of the axnct n2turc of .the charges. - A i
The style of the gc.no""l charpges oarce worth noticing os they indicato
clearly the 1lov which wos being o lied. t s’ rot Filipino l".l,
) not Szanish 1avs, not Unitoed Ste 03 lair, but tho intcrnmational:
; of VX T‘m. genoral cherpes road voro"t:m os followrs:? :
Chorge I - "durder in violotion of ‘the 1aars of wer. " Chorge IT - °

“Vioslation of the laws of ver." Cha.rn IIT - "Robbery, in v:LoL.tz.o
of the: laws of wor " : 5 :

- I%will be noted thit the wer erises in this case were nok
against n“."‘r'.gn«‘.l.s of  the United Statcs but cguinst Sponiords.
Neverthelaess the Spanish Cevertxat "‘(.'lu(.;ltuu the L’n:z. ..cd States to
Sunish BZ‘D."'C‘.{‘.S-‘. %o wns in um...u.d mt\.., cu..tod,;' “nd this s an.c
b" & United Stotcs militory tridunnl.

L photustetic copy of the rics: »d 3 this cosc is now nvhilsble
in Iondon: &t the Offices of the United States Zeorcsentative of the
United . Naticns ¥ar Crincs Cordission. 4 consists of 283 folio
pezes.  The testinony of 211 witndssco dis sct forth vorvetia.
“Thnc four-squarc cnalogy of the fmcts of this casc o the e present
invasion of the Continent cnd to nilitery awrisdicti on over canturcd
war. criminals Viwosc ccts were corpxitted befere D-doy is quite
) 270 raont. ,?.t‘;_,u_.x..u.'l\, sindlor sw.oort wwoudd be fownd in the rocords
* other countrics if the source mnberial were Athercd tnd studicd

Francic Licbor tock the nosition thet ver-dine nuaaudc r.- aient
i ‘ be treated Az "pirates" (Par. 182, Genersl Osders No.. 100, 2! inril 1863).
v i / Basicelly, Vo crings arc very sindlar to miratical ..ctﬂ, c..cugt
: that theoy taki place us x'*ll/ on land rather than ot sca. “In both
;itzxf.tions tnore is, broadly s u‘.l' *'r“ & lack of any adequate
Judieial syston on 'ratmr* on t} Jhere the cpirme talk -s nloee -
in the onse of viracy it is been B0 1.hc acts arc on the high scas
and in the cotse of war critics because of a chaotic c ‘mht:.o.. or
irres: '.‘:‘;51})1; leadirship in ting of wor .  As roperds both iratical =
acts and war crimcs there is. o \rc:-_l—orr"-:i.,c-d volice cxr Jjudicial
syste. .».{; the ploce wherc the acts-are co sdthed, and both the
pirate and the wor criminnl 1;'.ku advantnge of this fundooental act,
hoping thercby to cordt thoir crinces vtn iIrmpuwnity. ¢ -IT is not
r'u“'r'.l.'ly vorociated thet the rdiitary Jurisdiction sihich has boen ;
exercised over war crinds hhs bocn of the some non-torsitoricl
noturc as that axercised in the ctse of the nirate, and that this

S

1 broad jurisdiction has been cssimacd for the sane fundxiental raason 3
: hot bot!* ara arninat the intorusts of the whole eivilized world.
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Swmiary: - Jurisdiction t2 punish offlences arninat the lwis
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of woxr tiny be concwrrent.  Jn offerce cgpinst the lows of ser ds

= violetion of the low of nations; and o natter of goneral intcrest
and concorn, Yar crincs are now being ‘csnecinally recogndzed s

of genural concern to the United ilations, which stotes in o real
sonso ronrasent the civilized srorld,  YWhether coxiiticed by thcir
ovm forces or those of the enory, 211 civilized bolliigerents hoave

"} s op

an interest in the punishnont of off'encos apgtinst the lwrs of wmr.

Conclusion: ~Poth on principle and in proctice allicd military
courts arg cimowered to try and adjudge punishient of var crininnls
in 2llied custody no mattor whoe < or cgainst whoi the offonce s ;
coxxitted. :
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