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The proce~dinrs were begun at 1100 . 

THE PRESIDENT: 1'/ell what is th is? 
' 

HR. LOGAN: If vour Honor please , this is 

an application on behalf of ?tarquis KIDO to have the 

prosecution deliver r. is niary to him nursuant to Section 

III, Article 9, Subdivision " o" of the Charter. 

THE PP.ESIDENT: '"hat does tha t say? 

MR . LOGAN: Section III is entitled, °Fair 

Trial for Accused , 11 and Article 9 is entitled, "Pro­

cedure for Fair Trial," and under that is Subdivision 

"o"' wrich is headed , 11_producj;_i2_n_p.J~~idenc_e_ for the 

Defense. An accused may apply in writing to the 

Tribunal for the production of witnesses or of docu­

ments. The application shall state where the witness 

or document is t hought to be located. It shall also 

state the facts pr oposed to be Droved by the witness 

or the document and the relevancy of such facts to the 

defense. If the Tr ibunal r rants the application the 

Tribunal shall be ~iven such aid in obtaining production 

of the evidence as the circumstances r equire." 

THE PRESIDENT : I think that is "ett, isn't it? 

lffi. LOGAN: Oh, I read it as "o '' • It fol-

lows "d •• so it should be "e". 

THE Pt"ESIDENT: That was "e"; yes. 
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MR. LOGAN: Marquis KIDO was first appre­

Pended about December 21, 1945, and at that time I 

believe he was questioned in P~. Keenan's office or 

home. He revealed at that time to Lt. Colonel Benjamin 

~. Sackett, one of the prosecution staff at that time, 

that he had a personal diary for the period of time 

from 1930 to 1945, inclusive; and upon request he 

voluntarily offered to su~render it to Lt. Colonel 

Sackett upon the understanding and promise that it 

would be returned to him. Lt. Colonel Sackett promised 

and agreed that the diary would be r eturned to him as 

soon as possible ~ and relying on this promise Marquis 

KIDO caused the diary to be delivered to h im. 

Since that time I understand that the 

prosecution, through a l'r . Sackett not related to 

Lt. Colonel Sackett, examined ~~arquis KIDO on approx­

imately thirty different occasions at which time the 

diary was used to refresh ~arquis KIDO'S recollection. 

He has not seen the diary since then and it has not 

been returned to him. 

" 1ithin the pest ten days I have Made several 

requests on various attorneys for the prosecuti on , 

among whom are ~(r. Sackett, Mr. 11.'illiams, Comyns Carr 

and ?'r . Carlyle Hi(!gins, to see if I could get the 

diary and I was told that photostatic copies of it 
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were being made and that certa in portions of it were 

be i ng translated i nto English. 

As t r is diary consists of notations of 

~any facts, histor ical events and statements which 

the accused KIDO has written, I understand, in his 

own handwr iting, i t--

lffi . KZENAN: Do you concede that? Do you 

rnake that concession on behalf of .KIDO? 

1~ . LO~AN : No , I said I understood that. 

I will take it up with my client to verify that if 

you wlsh me to. 

HR . KEENAN : I wish you would, if KIOO will 

admit that t hese are historical statements . 

THE PRESIDE~'T: You will also have to state 

the f acts proposed to be proved by the witness or the 

document and the relevancy of such fact s to the defense. 

?-:n . LOGAN : I understand that , your Honor, 

and not havj_ng seen the document it is very difficult 

for me t o do that. I state them to the best of my 

ability in item four of my application where I state: 

"This diary contains many facts, i"istor i cal events 

and s tatements wh i ch the accused KIDO, Koichi verily 

believes are r.mterial and relevant to his defense . 11 

THE PRESIDENT: You are supposed to state 

what it will prove. I t hink that i s the meaning. 
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t'R . LOGAN: I understand that, your Honor, 

and ! have done the b~s t I could under the circum­

stances . It is a docuroent covering a period of 

fifteen years and if there ar e entries on every date 

that would mean over five thousand entries, and it 

would be almost a physical impossibility at this time 

for me to state t hose facts which we intend to prove 

from the diary which I have not seen. 

THE Pt\ESIDENT: Still there is a duty under 

the Crarter. I have no authority to modify the 

Charter; however--

MR . LOGAN: And I might say, your Honor , 

that in view of the fact that the tr ial is coming on 

shortly -- I was also advised by one of the prosecutors, 

whom I have just named, that they intend to offer this 

document in evidence at its very eerly stages of the 

trial, and we certainly believe that we are entitled 

to bave the ori~in~l in view of the promise that was 

Tl'!ad e; and if the oI· iginal is required to be pr oduced 

on the trial , I will guarantee its production. 

THE PR3S IDENT : I don 't think that provision 

there conte;uplates that the docUJ11ent shall part out of 

t he custody of the prose~u~ion into the custody of 

the defense . I don't think it means that. That is 

not the purpose of that. It means it shall be produced 
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to the Court. It gives the Tribunal power to secure 

its production in court. 

HP. . LOGAN: I think, your Honor, what we are 

asking here is something more than has been covered in 

any of the provi sions of the Charter; that is, we are 

asking for the fulfillment of a promise . 

THE P: ESIDENT : I have no jurisdiction over 

promises. My duty is strictly confined to the Charter. 

If that document is in the hands of the prosecut i on 

and is evidence at the t ime it is used, I have no 

power to t r ansfer it from their possession to yours. 

All I can do is or der the prosecuti on to produce it 

at the trial; but they nay make it available to you; 

they may make a copy avail abl e to you. 

HR. KEENAN: tUf_:ht I state, 1-rr . President, 

the position of the prosecution? 

Tr is has been a rather summary proceeding -­

very speedy hearing, very little notice -- but I wish 

t o state that we regar d the KIDO diar y as one of the 

ver y important pieces of evidence in this entir e 

prosecution and that under no circumstances would 

we consent of our own e.ccord to parting with posses­

sion of it. I am not aware of any promises made by 

P'r . Henry Sackett, nor have I information at this 

time as to the number of interrogations of Colonel 
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Sackett, who left more than sixty days ago for the 

United States because of illness and who has been 

in the hospital since then and is not expected beck, 

so , so ~uch for representations made. 

T-fo wever, we heve available for examination 

the excerpts from KIDO'S diary translated into the 

En~lish language . ,,,e do not say that those are all 

of the excerpts that ne will rely upon nor do we say 

that we will introduce all of them , but as a matter 

of accommodation to accused's counsel we will be 

glad to turn over to him a copy of that. 

".'e are also in the process of having that 

diary completely photo stated and, l'r . Pres i dent , the 

mechanical difficulties in translation and in the re­

production of t hese photostated documents is of serious 

import and o~e that we have t o keep constantly on the 

alert to see that we do not have a breakdown. There 

are four thousand pages of t h is diary. It will take 

quite a few days yet but we have asked to have it 

photostated end we are informed that it is in the 

process of being photostated. There is an estimate 

of approximately ten days in which they expect to 

have it finished . "'hen and if they do , and we hope 

they will , we will turn over a photostatic copy or 

several -- well, we have only a linited number that 
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we need in our ovm prosecution, less than five -­

but we will turn over a copy, a photost atic copy of 

t his diary , wrich would be t he equivalent of the 

diary itself if it wer e in the hands of the accused, 

just as soon as it comes off t he pl ates and is 

asser.1bl ed . 

"'e do not believe that we are oblirated to 

do that and in makinr t ha t sue restion we hope we are 

no t establishing any precedent on any future occasion. 

T~E P~ESIDENT: It is only fair to do it, 

of course . 

1~ . KEENAN: But we think thP. t would comply 

with all the necessities of the occasion. 117e think 

that nar quis KIDO has an excell ent memory and will 

remember the pertinent matters thet he put down. 

THE PRESID~NT: You h~ve offer ed two things, 

if I understand you right. You have off er ed a copy of 

the excerpts that you have t aken out 

rm . KEENEN: In Engl ish . 

THE P~ESIDENT: Yes, and to give photostat ic 

copi es after about t en days~· 

l!n . KEENAN: Yes , of the 0r i ginal document. 

THE P~ESIDENT: On that undertaking , I will 

make no or der. 

(A document purporting to be the 
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excer pts referred to v1as given to rrr. Lof?an , 

counsel for accused KIDO, by ~·r . Keenan.) 

MR . LOGAN: 1.7e have it now, the excerpts . 

MR . KEENAN: Tbose are Enr. l ish excerpts. 

tm . LOGAN : Do I understand your Honor is 

making no order as to whether the original is to be 

deposited? 

THE PT\ESIDENT: No . "'her e is that r equired? 

I thir k the purpose of thPt is to secur e the production 

in court, no t to transfer possession of documents . 

1ftR . LOGAN: ~ ay v:e have--

THE P~ESID~NT: On your papers I have me t 

t he petition as far as I can with the assistance of 

the pr osecution wro heve given you these copies and 

offer ed you wor e . 

MR . LOGAN: ~·ay I ~sk that the original be 

placed in custody of someone where it would be avail-

able to bot h parties? 

THE PRESIDENT: No , the prosecution generally 

reta ins the documents until their production is order ed 

in the course of the trial. 

!"?? . KEEN.AN: I mipht state, Hr . President, 

in that r erard, they are r equired to be in the hands 
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as possible, neither the p~osecution nor the defense 

\rould have it available; and efter it is photostated, 

of course, there would be no purpose in distarbing its 

custody. 

THE PR~IDENT: Yes. That is the position. 

On that undertaking I meke no order. 

l.G . LOGAN: Thank you. 

THE P~ESI~ENT: I can do no more than the 

prosecution has offered you on ynur papers at the 

present time. 

('\'hereupon, n t 1115 the hearing 

was closed.) 
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