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m1r1iY COURTS ro1 TIE TlllL or Wll CIDllllLS 

.... D.J.A.G's Case No_ ...... 1Q'912 ................ . 
r 

Arm or Former Arm of Name of Accused Age Date and Place of 'l'rial (including Rank, if any) the Service 
- - --

hens KOTUUN Gezwn Natiaul 31liq19" I LEIBUITZ 

- -
• Convened by 

- -. C-in-0, Br1 tiah Troops ill Au t:n. • 

CHARGES 

Oherge. OOMMI'rl'I?C A WAR ORDIB in that he at wmmum on or about l4 liq 1942 in 
'ri.olation ot the lawa •n4 u .. gea ot nr 414 1c1ll 
Corporal John Del'llDDt TBOI, New Zeal.mcl Blcpecli tiomr,y 
Poree, • prisoner ot wr. 

I 

President and Members of the Court (except J.cgal Member ) .mdw•*'llao 4•/Legal Member 

Lt-col. J.P. 10WLE9-~, DSO, ~. 
K.Jor T. mr.r.m 
0.pt. D. W •. KARCH 

Pleaded 

Not Guili\Y 

2 Hampa. 
2 Lo;yala. 
4 Dnona. 

X.Jor T: G. J'IEU> PISBJm 

K.R.R.O. 

Finding 

Guil\y 

Sentence and Minute of Confirmation 

5 years impriaonment. 

\Vhen and where Promulgated:-

Date of Receipt To whom sent 

\\ t . 26i99/6800 $(1\)(1 t /46 XJL/ 109• Op. H J.J 

Oontirmed, 0-in-O, Britiah Troopa in Austria, 
on 30 J\Dle 1946. 

9 J~ 1946. 

Date sent Purport 
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GENERAL REPORT OF THE PROOEEDINGS OF A MJLIT.ARY COURT 
held at Leibnitz, Austria, on 31 May - l June 46 

for the trial of 
Franz KCYl'ULJ\N, Gerrmn National 

charged with 
Committ~ng a War Crime 

in tho.t he 
a t Weinburg, on or about 14 May 42, i n violation of tho lo.ws o.nd usages 
of war, did Kill Corporal John Dermont Troy, New Zealand Expcditiono.ry 
Force, a prisoner of 'vn.r. 

Pl ea Not Guilty. 

The Proseout :i.oi 

Tho ev-.ic:-:noe for the prosecution consi sted of the following :-

tt , Tho f.l.ff idavits of Charles Carroll and Kenneth Rubie, fonner 
Aus trali an soldiers. 

// 

b, Tho oviclm.oe of tho Austrian farmers Aloin Voit and Margarethe 
Schneider • 

. c. The u;1svrorn st at ement of tho o.ccusod, taken under caution but 
bef ore ho had been formerly charged, 

d. Tho .~to.-';omont of Johann Sanmcr, Burgerr-.'3 i stcr of Weinburg, nm< 
dco.d. 

The fo.ct q nllcged by the prosecution were briefly o.s follows :-

In May 1942 a po.rty of British prisoners of war were held at a 
small P\'T oamp at ~·:einburg , the guo.rd consisting of ono gefreiter o.nd ono 
soldier, the accused Kotulo.n. Each mornl.ng o.t nbout 0600 hrs tho 
prisoners were to.Ken out by tho guo.rd to the neighbouring farms, ·whero 
they v~ro l eft to ··-ork for tho doy, being collected a.go.in by the gunrd o.t 
o.bout 2000 hrs :i.n the evening. The t cmdonoy had arisen for tho 
prisoners t o bo put to work earlier and colleotod l o.tor, in return for vihioh 
the guo.rd Kotulo.n wns t..llegcd to have received eggs o.nd other oatnblos 
from the fannors . This hovrover ' 'ins denied by Voit. It vins o.lso 
o.llcgcd that Voit at.d the accused were conoorncd in tho pilfering of Rod 
Cross pnroelc:; im;0ndcd for t ue prisoners, but this ago.in was denied by 
Voit, r1ho sto.t ed that he ho.d ho.d no oonncotion with Kotulan in tho 
distribution of th"'sc _mroels, morely ht'.ving provided tho t:ron:sport to 
t o.kc them to t j ., co.rnp . 

On tho day in question tho prisoners wor e being collected o.s usuo.l 
from tho farms jn the eveni ng by the accused Kotulo.n. On this 0000.sion 
s cvoral of t he r ri:;oncrs had made their orm wo.y bnok to tho co.mp, not 
wniting to be c1..1l lectod . Cpl Troy had wnitod, howovor, o.t the fo.rm 
rihcre ho Yiorl. ~cl but threat ened Kotulo.n that he ''IOuld not wo.it in future 
if ho continued to be so l a t e in or.c ~ving. On t ho roturn to tho c~. 
while oollc0t~ng other prisoners, Troy nnd two other prisoners were intent 
on mo.king their own wo.y nt their own speed o.nd wore only prevented fran · 
doing so by being t hrentenod by Kotulo.n with his rifle. 

On nrrivul buck o.t the comp Kotulo.n found the prisoners who ho.d 
mnde their or1n wo.y wo.it1ng to be J.ot i nto the dormitory. Kotulo.n o.skod 
them why they rod not wni ted to be collected in the proper rnnnner,. Where
upon Troy turn .... 'Cl round o.nd o.dvo.noed upon Kotulo.n, tolling him thnt it vm.s 
none of h:i s busi.noss nnd tho.t ho would t o.lk to the gcfroit er o.bout it in 
the morning. Ono o.ffido.vit alleged tho.t Troy o.pproo.ohed. Kotulo.n 
•shaking his finger ' o.t him; tho other o.f f i do.vit sto.ted that Troy 
o.pproo.ohod Kotulo.n i n o. no.turnl mnnnor o.nd not o.ggrcssivoly. Kotulo.n 
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loru:lod his rifle o.nd shouted to Tro,- t o hDJ.t, but b.9 coa:i~ "°"" wrt,U •eei~ 
tho.t the guard mcnnt to shoot he ma.de a.11\0YemGnt o.s if to brush~~ 
a.aide. Kotulo.n then fired, killing him ins tc.ntly. 

Troy wn~ given o. ndlito.ry f'unernl o.t whioh n.ll pM.soners o.t tho co.mp 
wore pennitted to o.ttend. 

There \•JO.a evidence to show tho.t Troy hnd a.n 
thnt o.t the time of the incident he wns dopressod 
that he hnd received no lottors frpm his wife. 
physique. 

oxoito.blc tempcrrunont o.nd 
on o.ocount of tho f o.ot 
He vm.s n. mnn of lnrge 

Kotulo.n' s version of the incident wns tho.t the shot vm.s involuntc.ry 
nnd due to his feor of beine ". ~ ~~~·"'kcd, in spito of his r epeated cnlls to 
ho.lt. Voit D.llcgcd th.at Kotulll l oonto.mplo.tod suicide o.ficr the shooting. 

Tho Def enoo . 

The defence submitted tho.t :-

o.. Kotulo.r~ was o. soldier under orders 
and t ho.t , 

b . Troy '\:m.s guilty of insubordinD.ti.on ~ inteudod violcnoo on 
t he nccused . 

Tho f ollowing evidence wo.s produced f'or the defence :-

o.. n set of orders for British gUD.ros o.t the internee crunp 

b. the evidence of t ho o.ocused, of Ro.imund Olschcr the nocusod's 
OC nt t he t ime of the incident, .of Ho.x Rcbenik tho t ono.nt of 
the fo.nn which constituted the P\l camp, o.nd ot Fro.u Kotulo.n 
the o.ocused ' s wife. 

The orders r eferred t o o.bovo s t o.t cd t hl\t disobedience or mutiny 
would, if necessary, be suppr essed by the use of arms o.nd tho.t o.ny prisoner 
who f o.iled t o ho.lt when ordcr od by n guo.rd t o do so di d so o.t the risk of 
his life. 

The o.ccused all eged th.at the cl isoont cnt amongst the prisoners on 
the dD.y in question was due t o the f nct tho.t the Red Cross unreels ho.d not 
o.rrived on t ime, o. nint ter whi ch wn.s beyond his control, o.nd-tho.t, o.lt hough 
it v.c.s ·n holidey they were compellod t o do o. full do.y's work; this o.go.in 
wo.s o. mnttor beyond his control. 

Tho mo.in f o.c ts of the shooting inci dent, de o.lloged by the 
prpseoution, wer e not disputed by the defence, Tho a.ccusod , however, 
olo.imod thnt during t he return t o the crunp on too evening in question Troy's 
notions were insubordino.te o.nd t ho.t he mo.de obscene gestures nt the o.ccused . 
Kotulo.n wns only o.bl e t o r ct nin control of tho situo.tion by t hroo.toning 
Troy o.nd tho other prisoners with his rifle. Tho gencrnl o.ttitude of 
tho prisoners wo.s ugly n.ncl led Kotulo.n to beliovo t hD.t they were mo.king sane 
concerted pl o.n. As t o the shooting !.tsolf KotuJ.o.n olo.imcd tho.t ho 
shout ed "hnlt" three t imes, lifting the so.foty oo.tch of his rifle o..ft er the 
second cho.llengo. This hO\vover fo.ilcd to stop !troy who mo.do o.s if' to 
sno.toh the rifle f rom. the o.couscd, Kotulo.n nllegcd tho.t he fired pnrtly 
booo.use he knew it wn.s his militn.ry duty to suppr ess disturbnncos nnd mutiny 
o.nd partly bcoaus..: of his fet:'r of Troy, Kotulo.n h:imsolf is o. mnn of 
f eobl o physi que nnd wns 42 yeo.rs of o.gc o.t t he t ime of t he incident. 

The orders for the guards ll\id doom1 t hD.t firo- o.rms shoold bo used in 
the event of o. prisoner attempting t o esca.po , in t ho ovcnt of disobedience to 
orders nnd in the event of o.n attnck by o. pri soner on o. guo.rd. In tho onso 
of dieobedionoo t o 'ord.ers the use of firo£\.rms should be limited to prcxldi ng 
with tho bayonet or ot herwise using the wco.pon o.s o. club. In the other 
onses firing wns o.uthori scd . KotuJ.o.n ho.d n gonoro.l idco. of t he purport 
ot those ardors and sto.ted tho.t, in the co.so of disobedience he wc\M,d only 
fire if the di sobcni enc e wn.s of nn o.ggrossivo ki~d. 
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After tho inoiden4J -. ~n c~ ~ b.Qla~ .a.t ~ioh ~vr ~ 
OvideftOe, but KotuJ.nn wns exonerated from blruno. 

It wo.s shcmn tho.t Kotulnn \'ltls not o. member of the NQ.Zi PElrty 
o.nd that he hnd done his best t o avoid military sorv:ioc, He \VO.a n.outely 
dopressod o.ftcr the shooting incident nnd threntencd suicide. Kotlala11 
,.~s convinced that Troy's intentions were seriously hostile and, in f!nct, 
tha.t his lifo wns in dnnger. Prior to the incident Kotulo.n ho.d been 
on tho best of tenns with tho prisoners. 

Closing Speech for the Defence. 

The Def ending Officer mo.do ~ following points : -

o.. The evidonce of the only eyc-m.tnesscs of tho shooting, 
o.p..'\rt from t ho c.ccuscd, wns given by o.:t'fidn.vita taken 
almost four years af't or the event o.nd t:'ID.de by person~ Viho 
\'.\..re nnturnlly prejudi ced ago.inst the o.ccusod. There 
wo.s therefore no opportunity for oroas~ino.tion by the 
def cnce of these most importllnt witnesses. 

b. The attitude of Troy during the return to the comp on the 
evening in question wo.s insubordinate o.nd provocative in 
the extr ornc . It must have been obvious to tho 
prisoners concerned, when Kotulnn 'wn.s COJitPollod to throo.ton 
them with his rifle , .thnt ho moo.nt 'business, o.nd t hn.t, 
being o. mnn of nervous t omperrunent o.nd wea.k p}\ysi~, it 
wns becoming ®ngerous to nggrn.vo.tc him too far, 

c. Kotula.n wns the only guo.rd present in the canpound a.t tho 
time of tho incident~ ho..d ho not a.ctod o.s he did tho 
sitU£ttion 'rould hc.ve got out of h..".nd, Dispa.rity in 
p}\ysica.l strength ruled out the possibility of Kotulan 
usin~ his rifle ns a. club. 

d.. The evidence of the prosecution witnesses wo.s o.t vnrio.noo. 
'Sho.king o. finger' wns o.lso nn unchoro.cteristio gesture tor 

o. New Zea.lnnd sol dier. 

c . Kotulnn' s milito.ry record '·ins not such a.a would onoouro.ge 
his superiors to oxoncr nt e him from blnme if in fo.ct they 
considered his c.ction unlmvf'ul 'o.nd unnecessa.ry. 

f. Kotnla.n acted in a.coordn.ncc with hip orders which wore tho 
so.me in substa.noo ns t hose npplying in a. British intorneo 
c.:unp in 1946. 

g. l<'.:1.d Kotulan n0t nctod as he did he would not only ho.vo 
~uff ered physico.l hD.rm himself but would ha.vo f D.ilod in 
the ordina.ry duty of n soldier. 

h. The evid~ had shown thn t Kotulan ms not the type ot 
mnn to Tiil.1\al~ kill another, tho.t circumsto.noes forced 
the shooting upon him nnd thnt he hnd been Litterly 
r euorseful nfterwnrds. 

Qlosing Speech for t :1e Prosecution
1 

The question of the guilt of the accused rested on whether or 
not Troy offered violence t o him or whether Troy's notions were such ns to 
oause o. rea.sono.ble mo.n to believe thnt he wo.s of faring violence. Tho 
onfy eye-witnesses of the incident, other th.nn tho Mcused, hnd mninto.incd tho.t 
aey violence offered wnJ not of suoh n serious kind o.s would ho.ve justified the 
noeuscd in using his w r•\po)'l. 

The Proseoutor pointed out tho.t Kotu:lo.n ho.d vnriously based his 
defence on 'nccidcnt ', 'superior orders ' o.nd 1noocssity1 • 

sentence 
/~. 




