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I. I NTRODUCTION

I. The Prosecut ion files these objections to the "Publ ic with Confidentia l Annexes A, S , C

and 0 Defence Motion for Admission of Docum ents Pursuant to Rule 92bis - Autopsy

Rep0l1,,1and corrige ndum thereto.r

2. The Prosecution :

(i) opposes the admission of two medic al docum ents which are properly characterised

as expert statements] (and one document4 which is inextr icably linked to them) on

the grounds that the documents do not satisfy the requirements of Rule 92bis; and

(ii) should the Trial Chamber be mind ed to admit the expert statements under Rule

92bis , requ ests that the Trial Chamber exercise its discretion under Rule 92bis in

light of Rule 94bis(C) and require the authors of the two medic al documents

(OCT-414 and OCT-416) to be made available for cross-examination on the final

versions of their reports .

II. A RGU MENT

Documents do not satisf}1the requ irements o(Rule 92bis

3. The documents should not be adm itted as their reliabi lity is not susceptible of con firmation ,

they do not bear sufficient indicia of reliability, and they contain opinion. First, no

evidence has been or, it would appear, wi ll be led, which is capab le of corroborating the

detailed medical findings and opinions contained in the medic al documents, OCT-414,

OCT-41 5 and OCT-41 6. It is acknowledge d that this Tri al Chamber has stated that the

'''capable of corrobora tion" test does not require eve ry point of evidence tendered under

Rule 92bis to be corroborated by other evidence adduced at tria I'.5 However, all that is

currently on the record are broad statements by lay witnesses of what they considered

1 Prosecutor v. Taylor, SCSL-03-0 1-T- l 06 1, Publ ic with Confide ntial Annexes A, B, C and 0 Defence Motion for
Admissi on of Docu ments Pursu ant to Rule 92bis - Autops y Report , 25 August 20 10 ("Motion") .
~ Pro secutor v. Taylor , SCSL-03 -0 l-T-l 063, Public Corrigendum to Defence Motion for Admi ssio n of Documen ts
Pursua nt to Rule 92bis - Autop sy Report , 27 Augus t 20 I 0 ("Cor rigend um") .
.1 See Moti on. Annex A - DCT -414 (autopsy report of Enoch Dogolea prepared by Docteur Helene Yapo Ette in
French) and Motion, Annex C - DCT-4 16 (Conc lusion of the Medical Report of the l ate Enoch Dogo lea at the
Centre Med ico-Chirurgical France -Ivoi re) .
-l See Motion, Annex B - OCTA lS (aut ops y report of Enoc h Dogolea prepared by Docteur Helene Yapo Ette
translated into English by Dr. Cloti lde E. Mongu ya).
5 Prosecutor v, Taylor, SCSl-03-0 l-T-739, Decision on Prosecu tion Motio n for Admissio n of Documents of the
United Nations and United Nations Bodies, 20 February 2009, para. 37.
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Dogolea 's cause of death to be. Without expert assistance it is not clear what the medical

reports conclude or how they were prepared and so whether they corroborate any witness,

particularly wh en on e is only a draft.

4. Second, while proof o f reliability is not a condition of admission, the documents are still

required to po ssess sufficient indicia of reliability such as to permit admission under Rule

92his.6 Ne ither of the documents DCT-414 and DCT-416 bear suc h indicia . The Autopsy

Report is only a preliminary report as it states "a final report will follow" on "receipt of

anatomopathological (sic) and toxicological results'V The Report's findings.l therefore,

cannot be considered conclusive. In relation to OCT-41 6 (Co nclus ion of the Medical

Report), the docum ent is purportedly dated 23 June 2000, but on page 2 refers to

" Referenced attached from Wikipedia, the free encyclopaedia". Evidence sourced from an

on-line encyclopaedia which was not launched until 15 January 2001,9 after the date o f the

statement in qu estion here, se lf-ev idently does not bear su ffic ient indicia of reliability.

5. It is well established that Rule 92bis permits the "reception of information - assertions of

fact (but not opinion)". 10 The final two sections of the Autopsy Report contain ex pressions

of the author' s opinio n which should be excluded from admission. I I This limitation is one

of the effects of choosing to proceed under Rule 92bis rather than Rule 94bis alone.

DCT-414 and DCT-416 are expert statements [or the purposes o(Rule 94his

6. Two of the three do cuments 12 which the Defence seeks to have admitted contain expert

medical information and opinion apparently prepared by medical doctors.l ' This type of

information is properly expert evid ence as it is " intended to enlighten the Judges on specific

6 Prosecutor v. Sesay et al.. SCSL-04-15-T-55 7, Decision on the Prosecut ion Notice under 92bis to Adm it the
Transcript s of Testim ony of TF 1-256 , 23 May 2006. p. 3.
7 Motion, CMS p. 29967 .
x See Moti on. CMS p. 29966, "Section IV - Discussion" includ es the following phrases: ..the poss ible cause of death
is ... ": "The immediate cause of bleeding might be due to ...": and "it is susp ected that the death of .;" ,
<) See launch date noted at http ://en .wikipedia.org/wiki iHistory_oCWikipedia.
10 Prosecutor v. Tay lor . SCS L-03- 01-T-736. Publ ic Decision on Prosecution Motion for Admi ssion of Liberi a Sea rch
Docum ent s. 18 February 2009. para. 18.
II The expressions of opinion are set out in the Annex hereto .
IeThree, if the translation of the autopsy report is included.
1.1 The documents are DCT-414 (autopsy report o f Enoch Dogole a prepared by Docteur Helen e Yapo Ette in Fren ch),
DCTAI5 (autopsy report of Enoch Dogolea prepared by Docteur Helene Yapo Ette translate d into Engli sh by Dr.
Clotilde E. Monguya) and DCT-41 6 (Co ncl usion of the Medi cal Report of the Late Enoch Dogole a at the Cent re
Medic o-Chirurgical France-I voire). DCT-414 and DCT-415 will be referred to herein co llective ly as "The Autopsy
Report" .
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issues o f a technical nature, requiring special kno w led ge in a specific field" and provid es " a

court with information that is out side its ord inary ex perie nce and knowled ge'L'" It is

evident from the face of the two documents that highly technical medical language is used

which requires "special knowledge in [the medical ] field" in order to be able to fu lly

understand it. However. the De fen ce seeks to ha ve this eviden ce admitted w ithout recourse

to the authors and further without the expertise of the authors being cha lle nged . T he

Defence is , therefore, cl early se ekin g to avoid the applicatio n of Rul e 94bis by request ing

that this ex pert medical ev idence be admitted under Rule 92bis. Ind eed , the Defence are

also effecti vel y se eking to avoid the requirements of Rul e 73ter(E) by varying its w itness

list and adding tw o expert witnesses via the back door.

Requirements o( Rule 94bis cann ot be avoided

7. Rul e 94bis sets out the standard procedure to be followed for tendering and admitting

expert statements .l' Rul e 94bis is di stinct fro m Rul e 92bis "as it provides for a stric t

procedure for the tendering of expe rt witness statements,,16 which includes inviting the

opposing party to indicate if it accepts the expert witness statem ent or wi shes to cross­

examine the expert witness . Nevertheless , " the applica tion of Rul e 92bis to ex pe rt

witnesses is not incon sistent with Rul e 94bis ." 17 The jurisprudence of the ad hoc tribunals 18

establishes that Rul e 92bis is the "lex generalis for the admission o f witness stateme nts"

and Rule 94bis is the "lex specialis for expert stateme nts.v' "

8. The effect o f thi s finding is that the terms o f Rule 94bis canno t simpl y be side-stepped :

"Rule 94(C) is a specific provision regarding the admission of expert statements, and . . . its
application cannot be avoided simply by tenderin g the statements under Rule 92bis, wher e
more discret ion exists for the Trial Chamber.,,2o

14 Prosecutor v. Norma et al., SCS L-04-14-T-668, Decision on Fofa na Application for Leave to Call Additio nal
Witnesses, 17 July 2006 , pp. 5-4.
15 Prosecutor v. Blagojevic et al., IT-02-60-T, Decision on Prosecution' s Moti on for Admiss ion of Expert
Statements, 7 No vember 2003, para. 20 ("Blagojevic Deci sion").
16 Ibid , para. 21.
17 Ibid , para . 24 citing with approval Prosecutor v. Galic, IT-98-29-AR73.2, Decision on Interl ocut ory Appeal
Co nce rning Rule 92bis(C), 7 June 2002 . para. 40.
I S Th e Prosecu tion acknow ledges that there are differences in wording between ICTY Rule 92bis and SCS L Rule
92bis but in the context of the present discussion (the relationship between Rules 92bis and 94his) suc h differences
are irre levant.
19 Blagojevic Decis ion, para. 28.
ao Ibid , para . 27 .
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9. Rather, ex pert sta te ments and reports can be adm itte d under Rul e 92b is if, fi rs t, th e o the r

requirements of the Rule are sa tis fied and, second :

"[i]n cases in which the opposing party objects to the statement of the expert witness, the
right of the opposing part y to cross-examin e the expert should not be determined without
considering the argu me ntum e contrario of the provision of Rule 94b is(C), even when
decid ing upon the admissibility of an expert statement under Rule 92b is ,'·21

10. In the co ntex t of th e j urisprude nce set out above, th e Pro secution not es that th e ICTY has

recei ved autopsy reports into evidence under Rules 54 and 89(C ) in the Milosevic case to

es tablish th at the persons identified died and the m anner of th eir death.22 However. suc h

reports were admitted w itho ut ex plana to ry testimony becau se similar rep ort s or s im ilar

ex humatio ns had already been the subject o f exam ina tio n- in-c hie f and cross-exami na tion.r'

Guidance, therefore, cannot be tak en fro m the Milosevic deci sion in the present ca se. T he

Prosecution further notes th at the admiss io n of Sam Bo ck aries autopsy as 0-46 in the

current proceed ings, opposed by the Prosecution, was used w ith a w itness in cross­

exam inat io n for impeachment purposes.i" rather th an the equivalent of evi dence-in-c hief: in

contrast to th e present circumst an ce.

Request to cross-examin e the authors oOhe medical documents

I 1. Shou ld the C ha mber be minded to accept the ex pert sta tements se t out III OCT-4 14 (as

transl ated in DCT -41 5) and OCT 4 16 under Rule 92b is, th e Prosecution adv ises that it does

not accept these expert sta tements and requests th at it be permitted to cross-examine the

autho rs. The Prosecution furthe r request s that the autho rs bring w ith them th e fin al ve rs io ns

of the reports, as the basi s for co m pa riso n and questi oning.

12. As not ed above, the Chamber ' s di scret ion to adm it expert rep orts under Rule 92bis must be

ex ercised in light of Rule 94bis(C) . This means that "w here the opposing part y do es not

accept the sta tement of th e expe rt witness on grounds not to be cons ide red unreasonable,

the sta tement can o nly be adm itte d int o ev idenc e after the ex pe rt [has] been ca lled and has

21 Blagojevic Decision , para. 27 .
22 Prosecutor v. Milosevic, [T-02-54-T, Order on Prosecution Sub mission of Kosovo " Proof of Death" Report and
Motion seeking the Ad mission of Additi ona l Exhibits in relation to the Kosovo Indictment. 25 Febru ary 2004.
2.1 Prosecutor v, Milosevic, [T-02-54-T. Prosec ution Submiss ion of Kosovo "Proof of Death" Report and Motion
seeking the Ad mission of Additional Exhibits in relation to the Kosovo Indictm ent, 16 Feb ruar y 2004, paras. 6, 7 &
9.
24 Tr ial Transc ript, 21 May 2008 , pp. 10406-7.
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testifi ed in person:,25 Th e Prosecut ion has reasonab le grounds not to accept the expert

rep orts and, therefore, to challenge their contents in cross-examination. First, the medic al

report s contain technical fi ndings which require explanatory testimony. Second, the

Autopsy Reports are preliminary and not final. Th ird, said report s contain matters of

concern (see paragraphs 3 and 4 above) which require further elucidation and testin g.

According ly, the final versions of the medical documents should only be admitted into

ev idence after the authors have been ca lled and testifi ed in person .

13. The Prosecution observes that the Trial Chamber has an inherent power to order cross ­

examination under Rule 92bis in addition to Rule 94bis and , for the reason s above , requests

that the Chamber exercise thi s di screti on.

III. CONCLUSION

14. As set out above, the Prosecution opposes the admission of the proposed Defence evidence.

Should the Trial Chamber be minded to admit the documents und er Rule 92bis, then

pursuant to Rule 94bis and Rule 92bis, the Prosecution requests that the Trial Ch amber

require that the authors of the two medical documents (OCT-414 and OCT -416) be made

available for cro ss-examination on the final ver sions of their reports.

Filed in The Hague,

30 August 2010,

For the Prosecuti on ,

Brenda J. Hollis,

The Prosecutor

~5 Blagojevic Decision, para. 26.
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