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The First World War was called "the war to end all wars." However, a short time later, the world again found itself in conflict. After the
horrors of the Second World War were revealed, a new promise emerged: "never again." Since then, some 250 international and
regional armed conflicts have occurred. These conflicts, along with human rights violations perpetrated by tyrannical regimes, have
produced an estimated 170 million casualties as well as other incalculable losses.(1)

Governments in a position to prevent or mitigate these tragic events, or to pursue restorative and retributive justice, remain largely
and regrettably passive, though some have voiced opprobrium. This passivity has had devastating consequences and the "never
again" proves to be of little comfort to the people who continue to suffer as a result of these conflicts. This is due, in part, to the nature
of contemporary democratic forms of government, which make it difficult to obtain prompt and effective institutional responses,(2) and
the fact that the humanitarian values that most people share do not easily transcend public apathy to conflicts around the world. But
the vast tragedies of the 20th century are also due to the absence of a permanent system of international criminal justice. In the
context of such a world system, where national and international action are problematic and human nature can be its own worst
enemy, we need an effective system to deter or lessen the scope of international violence and crime, and provide needed
accountability and redress. To avoid repeating the enormous tragedies of this century, we need to have a permanent system of
international criminal justice.

The overall situation is particularly shocking not only because of the high level of victimization, but also because so many violations
fall under the proscriptive norms of genocide, crimes against humanity and war crimes--the three major jus cogens international
crimes.(3) Yet, notwithstanding the types of crimes committed and the enormously harmful results, the worst perpetrators, including
high-level government decisionmakers, have seldom been held accountable.(4) These individuals have therefore benefited from de
facto and sometimes even de jure impunity.(5)

Impunity is due in large to the pursuit of political settlements at the expense of justice, which is often bartered away in exchange for
political goals--a process that confuses ends with means.(6) But while that approach may temporarily satisfy the demands of
realpolitik, it sacrifices the most basic human need for elementary justice. Recognizing this moral challenge, international civil society
has reached the point where it no longer accepts the dissembling argument that to achieve peace, meaning political settlement,
impunity is the justifiable quid pro quo that leaders exchange for cessation of conflict.(7) That is not to say, however, that international
criminal prosecutions are appropriate in all cases and for all perpetrators.(8) Accountability mechanisms vary, and what may be
appropriate in one context may not be in another.(9)

Sympathy for victims of international crimes, no matter how sincere or widespread, is meaningless. Indignation by itself is never
enough. Retributive and restorative justice is what makes sympathy meaningful and indignation credible.

CHARACTERISTICS OF THE INTERNATIONAL CRIMINAL COURT(10)

The International Criminal Court (ICC) is an international, treaty-created body whose powers are derived from the will of the state-
parties, as opposed to a supranational entity imposed upon states. The treaty, which contains the statute of the court, will be binding
only on its state-parties and will enter into effect only after 60 ratifications. The ICC's jurisdiction complements that of national criminal
justice systems and applies only to criminal conduct that occurs subsequent to the statute's ratification. The ICC will depend on the
cooperation of the state-parties as well as non-state-parties for its investigatory, prosecutorial and enforcement needs. This includes
apprehension and surrender of offenders, securing evidence, enforcement of judgements and execution of sentences. Following is a
list of the ICC's ten basic characteristics:

1. The ICC's jurisdiction is "complementary" (Article 17) to national legal systems. It must be clearly understood that the ICC is
created by a treaty that, upon its ratification, becomes part of the national law of the ratifying state. Consequently, the ICC is not a
supranational institution, but an international institution. The ICC does not, therefore, infringe upon national sovereignty. Furthermore,
the ICC exercises a function that member states individually and collectively confer upon it by treaty and by national legislation.
Lastly, the ICC does not promulgate laws that override those of national legal systems. The statute further specifies the basis upon
which jurisdiction can shift from a state-party's national jurisdiction to the ICC. The ICC is thus an extension of national jurisdiction, as
established by a treaty whose ratification under national parliamentary authority makes it part of national law. The court may exercise
jurisdiction when the member state who has primary jurisdiction is either unwilling or unable to exercise its national criminal
jurisdiction. The determination of inability or unwillingness is made by a three-judge panel subject to a review on appeal before the
appellate chamber, consisting of five judges.

2. The ICC will only exercise jurisdiction prospectively in cases where indictments have been returned after confirmation by a three-

judge chamber of the court when the alleged crime was committed on a member state's territory by one of its nationals. In addition,
the ICC may exercise its jurisdiction when a non-member state consents to the court's jurisdiction and the crime has been committed
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on that state's territory or the accused is one of its nationals.

3. Every state has the right, in accordance with its constitutional norms, to transfer jurisdiction over an accused individual to another
state(11) or to an international judiciary with which it has signed a treaty Such jurisdictional transfer is an entirely valid exercise of
national sovereignty. It must, however, be done in accordance with international human rights norms.(12) Since the ICC is
complementary to national criminal jurisdiction, a member state's surrender of an individual to the ICC's jurisdiction pursuant to the
treaty, does not infringe upon national sovereignty, nor does it violate the rights of the individual whose prosecution is transferred to a
complementary criminal jurisdiction provided that international human rights law norms are observed as discussed further below.

4. Its ratione materia jurisdiction extends, at this time, to three well-defined international crimes: genocide, war crimes and crimes
against humanity. Genocide is defined in the 1948 United Nations Treaty Series Convention on the Prevention and Punishment of the
Crime of Genocide,(13) ratified by 123 states(14) and consistently confirmed by customary international law. The ICC's definition of
genocide (Article 6) is almost verbatim Articles Il and 11l of the convention. The ICC's war crimes provision (Article 8) includes the
"grave breaches"(15) and Common Atrticle 3 of the 1949 Geneva Conventions that have been ratified by 186 states.(16) That
provision also includes those aspects of the two 1977 Geneva Protocols(17) deemed part of the customary law of armed conflict.(18)
The 1977 Geneva Protocols have been ratified respectively by 147 and 139 states.(19)

The ICC provision on crimes against humanity (Article 7) embodies Article 6(c) of the Nuremberg Charter,(20) Article 5 of the
International Criminal Tribunal for the former Yugoslavia (ICTY)(21) and Article 3 of the International Criminal Tribunal for Rwanda
(ICTR).(22) The provision also includes more specifics which could be included under the terms "other inhumane acts" which are
included in all these prior formulations. However, owing to the ICC drafters' concern with the "principle of legality,"(23) they preferred
to list such specifics as:

inprisonment or other severe deprivation of physical liberty in violation of fundamental rules of international |aw
torture; rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of
sexual violence of conparable gravity; persecution against any identifiable group or collectivity on political, racial,
national, ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds that are universally recognized
as inpermssible under international law, in connection with any act referred to in this paragraph or any crime within
the jurisdiction of the Court.(24)

Other crimes that are within the interpretative scope of "other inhumane acts" are also included. Because of that very concern, the
drafters also elected not to include "aggression," until it can be clearly defined by the Assembly of State-Parties (Article 5).(25)

Since all three crimes within the ICC's jurisdiction are already well-defined, the ICC does not establish new international criminal law,
but rather, embodies it. Even if that were not the case, the ICC is a product of treaty, and thus the state-parties can surely establish
what should constitute an international crime provided its application is prospective.(26) The substantive law of the ICC will, therefore,
not be applied retroactively It is well-established, positive law that the ICC has codified in order to avoid the potential quandaries of
law created not by elected legislatures but by judges. Any claim that the ICC statute invokes a body of international criminal law not
previously legislated is spurious: the ICC does not have the power to legislate.

5. The statute provides for substantive and procedural due process rights that satisfy internationally established norms and
standards.(27) The statute contains a definition of the crimes (Articles 6, 7 and 8) and their elements (Article 9), elements of individual
criminal responsibility (Article 25), conditions of exoneration from criminal responsibility (Articles 31, 32 and 33) and penalties (Article
77) that satisfy the substantive due process requirements of the world's major criminal justice systems.(28) Furthermore, the Rules of
Procedure and Evidence contained in the statute provide for fundamental fairness to the accused in a manner that satisfies
international legal standards of procedural due process. The rules also provide for certainty of the process before the ICC (Articles 55
and 67).

6. Actions brought before the ICC will be initiated by a "referral” of a "situation” from the Security Council or a member state (Articles
13 and 14), which means that no individual can be targeted. A non-member state may also consent to the jurisdiction of the court in a
particular situation and refer a situation to the ICC (Article 12). For these referrals, there is no mandatory duty to prosecute, but a duty
does exist for the prosecutor to investigate. At the conclusion of the investigation, the prosecutor may present an indictment to a
special chamber of the court for its confirmation (Articles 56 and 57). That chamber, consisting of three judges, will review the
proposed indictment and upon a finding of probable cause, confirm it, thus ensuring judicial safeguards against prosecutorial abuse
(Article 58). Lastly, the prosecutor may initiate propio motu an investigation (Article 53), subject, however, to a three-judge chamber
of the court's approval. The investigation would be for a set time period. Upon completion, the prosecutor may present an indictment
for confirmation to that chamber of the court in the same manner as in instances of a "referral" from the Security Council, member
states or non-member states as indicated above.

7. Enforcement modalities and cooperation between states will be channeled through the national legal systems of the member
states, as well as cooperating non-member states, and will therefore not infringe upon national sovereignty nor have a supranational
character. The ICC may, however, be capable of accelerating procedures and processes not necessarily available to an individual
state within the context of bilateral relations (Articles 86 to 99).

8. The court will have 18 judges, elected by the Assembly of State Parties, with carefully articulated qualifications and who meet the
highest standards of the world's major legal systems. The 18 judges will represent the world's major legal systems and represent an
equitable geographic distribution (Article 36). One chamber consisting of three judges will deal exclusively with indictments and pre-
trial matters; three trial chambers consisting of three judges each; an appellate chamber consisting of five judges; and one presiding
judge. To maintain a distinction between trial and appellate chambers, neither the five appellate judges nor their colleagues in the trial
chambers can rotate between two chambers (Article 39). The statute provides guarantees for the impartiality and independence of
ICC judges (Article 40).

9. An Assembly of State Parties shall be constituted (Article 112) with certain specific prerogatives including the electing judges, the
prosecutor and the registrar, who is responsible for the ICC's administrative and financial matters. Moreover, it reviews and approves
the budget, and provides support for the institution, including the ability to deal with member states who fail to carry out their treaty
obligations. The assembly also has the power to enunciate rules for the internal functioning of the court, and to adopt rules of
procedure and evidence in conformity with the statute.
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10. The relationship between the ICC and the Security Council is a consequence of the Security Council's power as established in
the U.N. Charter. Consequently, the Security Council has the right to refer a situation to the ICC for investigation and eventual
prosecution. In addition, the Security Council may ask for a suspension of proceedings before the ICC for 12 months if the Security
Council deems that the situation under which the prosecution arises constitutes a threat to "peace and security" as provided for in the
U.N. Charter. Under its charter powers, the Security Council can, by resolution, take measures that are binding upon all U.N. member
states. Thus, the Security Council's suspension prerogatives in the statute are within its charter powers.

These characteristics demonstrate, as the drafters envisioned, that the ICC statute does not legislate new crimes, set itself up as a
supranational body, supplant national criminal justice systems, interfere with other lawful international processes or arbitrarily impose
new values upon the international community. The ICC does no more than what each and every state in the international community
can do presently. Accordingly, what states can do individually, they can also do collectively.

POLICY CONSIDERATIONS

The purpose of a permanent International Criminal Court is to combine humanitarian values and policy considerations, which are
essential for justice, redress and prevention, with the need for the restoration and preservation of peace.(29) Given the present world
order, no institution can achieve all of these goals. However, as this article argues, the ICC can significantly contribute to their
attainment.

Inherent in the concept of polity is the establishment of judicial institutions whose purposes are to mediate, resolve and impose
settlements upon conflicts that disrupt a state's social order.(30) In isolation, such institutions, no matter how effectively constituted
and operated, cannot maintain social order indefinitely nor instill the sense of lawfulness(31) unless linked to broader social, political
and economic institutions. Moreover, as the Nuremburg Tribunals, among other examples demonstrate, what works at the national
level can, with sufficient resolve, work in international society.

This century's ad hoc enforcement legacy of the proscriptive norms against genocide, crimes against humanity and war crimes, now
codified in the ICC statute,(32) have been characterized by randomness and selectivity.(33) This approach, or more accurately the
lack thereof, has weakened the controlling impact of these international norms and thus their effectiveness as a means of prevention.
At issue is not the epistemological, ontological or ethical content of substantive norms prohibiting genocide, crimes against humanity
and war crimes, but rather their effective instrumental function as a means of international social control. At this stage in history, no
one seriously doubts their legal enforceability, even though they are only occasionally enforced at the international and national
levels. Even the relatively few instantiations are adequate proof of the reality and potential of these norms. That is why the ICC can
better serve as an international social control mechanism in enforcing sanctions against these crimes as opposed to ad hoc
processes in which norms apply only selectively. An international criminal justice system, as embodied in the ICC, will carry out its
functions on a regular and permanent basis. These are necessary ingredients in the pursuit of justice. Thus, the ICC offers the global
community, for the first time, a method for addressing some international crimes on a regular, continuous and consistent basis. What
is further needed is universality of application throughout the world, a goal that can be attained eventually, but which must be
nurtured in the ICC's initial stages.

The ICC is the most appropriate international mechanism through which the proscriptive norms against genocide, crimes against
humanity and war crimes can become more effective instrumental norms, as opposed to being essentially the embodiment of intrinsic
values reflecting international social expectations. An instrumental norm, in contrast to an intrinsic one, is characterized by repeated
and consistent application, channeled through a process that brings to bear on social conduct a concentration of what, in physics, is
called faisceaux lumineaux (or "beams of light"). The consistent interpretation and successive application of such norms intensifies
social expectations and thereby reinforces compliance. Greater compliance translates into fewer harmful consequences, which is,
obviously, one of the ICC's goals. Furthermore, the ICC's legal processes through which these proscriptive norms are to be
interpreted, applied and proclaimed in a consistent manner will further strengthen the instrumental nature of these norms, and
enhance the effectiveness of their preventive goals. What will emerge from the ICC legal processes is a societal picture of the norms,
and through it, a more humane image of international society itself, and, perhaps more importantly, a higher expectation for standards
of behavior. Initially these expectations may be somewhat vague and undefined, but as the ICC develops, the court will command
increased social attention and thus compel a higher degree of individual conformity to its observance.

The articulation and application of the ICC's proscriptive norms to specific cases, coupled with its sanctions capabilities, constitute the
structural conditions of the international collectivity's ordered use of power. This structure is derived from what may be called its
"value-standards."(34) The dynamic, interactive and formal process of the proscriptive norms' interpretation and sanctions, applied by
the ICC in a formal process, separates the clear expectations of social conduct from the episodic and random characterization which
has, until this time, defined both the norm and individual deviant conduct.(35) Thus, the continual flow of judicial decisions that the
ICC is expected to generate will give greater coherence, clarity and consistency to social expectations. ICC decisions will also reduce
the socially influenced diminishing of standards that results from both the lack of and selective nature of enforcement. These lowered
standards in turn contribute to the nebulous nature of international proscriptive norms and reduce their preventive effect.

Accordingly, the public processes of the ICC will reinforce social values and expectations concerning international conduct that will
then contribute to the individual internalization of these values. This dual reinforcement of such objective and subjective effects of the
norm is one of the ways by which the ICC can increase individual observance of its parent statute within the international polity and
thus prevent future harm. To paraphrase Aristotle: when law guided by "right reason" becomes "universal and everywhere the same,"
its transgression will become in and of itself a deterrent factor.(36)

The ICC's power to impose sanctions is the essential element of the proscriptive norms contained in its statute. That power manifests
the means by which an ordered society under law provides social guidance to individual conduct.(37) The mutual interlocking
relationship between the normative expectations and the sanction's application with respect to transgressors is a necessary step
toward overcoming the paralyzing habits of thought and practice that have countenanced injustice and establishing a more just and
secure normative order.(38) As Pascal, the 17th century mathematician and philosopher, said: "Justice without force is impotent.
Force without justice is tyrannical.... One must, therefore, combine justice and force, and, therefore, make strong what is right, and
make right what is wrong."(39)
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Even in the absence of the ICC's socialization and compliance inducement process, sanctions can also serve as a deterrent. Despite
the historical difficulties that criminologists have encountered in measuring the effect that deterrence--understood as the certain
enforcement of swift and severe punishment--has on criminal conduct, this factor can be expected to weigh heavily upon the minds of
national leaders and their agents. Such individuals often occupy positions of prominence that place them conspicuously in the public
eye, an eye vastly more probing with today's powerful electronic and print media. Thus, the criminal under international law cannot
hide as readily as the so-called "common criminal.” The assumption that enforcement, which includes apprehension, prosecution
and, upon conviction, punishment, is indeed well-established even though its impact cannot be precisely measured. Some 2,500
years ago, Plato, in Protagoras stated that:

No one puni shes those who have been guilty of injustice solely because they have committed injustice, unless indeed he
puni shes in a brutal and unreasonable nmanner. Wien anyone makes use of his reason in inflicting punishment, he punishes
not on account of the fault that is past, for no one can bring it about that what has been done nay not have been done,
but on account of a fault to come in order that the person punished may not commit the fault, that his punishment nay
restrain fromsimlar acts those persons who witness the punishnent. (40)

Similarly, with respect to deterrence, the Roman stoic philosopher Seneca stated that "either [a sanction] may correct him who it
punishes, or that the punishment may render other men better, or that, by bad men being put out of the way, the rest may live without
fear."(41) It is, therefore, a valid postulate to assume that the enforcement of the ICC's international sanctions, and complementary
national ones, will contribute to the reduction of social harm and to the preservation, restoration and maintenance of peace.(42)

The ICC must be an effective and credible theater on which the private drama of a given case, or series of cases, can evolve publicly
and project internationally. As one commentator has noted, like its counterpart in classical drama, the ICC must at times appear in the
role of the theos ek mechanes or, in Latin, the deus ex machina, which providentially arrives at the scene of a crisis to provide a
solution.(43) The transfer of the conflict's venue from the battlefield to the courtroom not only changes the scenery, but helps alleviate
the harmful consequences of a given conflict while setting in motion a new cycle of events that can help bring about the end to the
conflict's violent interaction. In that respect, the ICC is a necessary and even an indispensable mechanism for ending conflicts,
restoring order and creating and preserving peace.

The ICC will surely not be the answer to all the world's ills, nor will it prevent all deviant behavior that produces genocide, crimes
against humanity and war crimes. Prosecution is also not the exclusive means for international accountability and redress.
International prosecution will, however, contribute to the attainment of these ends, and to that extent, it will advance the goals of
justice and the prevention of social harm.

Accountability and redress are among the goals of contemporary international civil society, just as they have been constituents of
cultures throughout the world from time immemorial.(44) Today, these values have also become increasingly universalized. Through
the ICC, these intrinsic values will be elevated into worldwide instrumental norms whose effective, consistent and fair enforcement
will clearly reflect the aspirations of international society. The ICC both embodies these expectations and is intended to lead to their
actualization.

The ICC will therefore serve to dispense exemplary and retributive justice, provide victim redress, record history, reinforce social
values, strengthen individual rectitude, educate present and future generations and, most importantly, deter future human
depredations.(45) To achieve these ends, the ICC must act with predictability and consistency, be cognizant of publicly perceived
fairness and, when appropriate, temper the harshness of the law with understanding and compassion. The essential interrelated
premises for obtaining these results are political independence, judicial fairness and effectiveness.

Furthermore, the ICC needs the enforcement power of the U.N. Security Council and the effective cooperation of states, whether
parties or non parties--but that of course is inherently aleatory. There will be instances where states--especially powerful states--will
give the ICC the political backing that will make it effective in some instances, and withhold support in other instances depending on
their immediate interests. Thus, the record of the ICC may be questionable initially. In time, however, the precedential value of its
decisions will acquire its own independent weight. Like other judicial institutions, the ICC will have to grow, evolve and acquire a
strength of its own making.(46)

CONCLUSION

To speculate about the future resolution of unknown tensions between the political interests of states and the judicial independence
of the ICC is a futile exercise. In the words of old Chinese and Arabic proverbs, "the longest journey starts with the first step.” No one
can forecast where that step will lead, but certainly, in light of the collective experiences of this century, no one can argue that a step
toward justice is a step in the wrong direction. Our best guidance is the historical analogy to national judicial institutions and how
useful they have been in advancing justice and democracy in national contexts. If national judicial institutions played such an
important role in the humanization of national societies, so too can the ICC in international society.

In the final analysis, however, the need for international criminal justice will shape the ICC's future and it may only be a matter of time
until that institution fulfills the expectations of those who created it. In the interim, the institution will evolve to meet these
expectations. Though we may not always achieve them, wisdom requires that we should simply pursue higher ideals.(47)
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