| OA E P Torkel Opsahl
Academic EPublisher

Quality Control in Preliminary Examination:
Volume |
Morten Bergsmo and Carsten Stahn (editors)







Quality Control in
Preliminary Examination:
Volume 1

Morten Bergsmo and Carsten Stahn
(editors)

2018
Torkel Opsahl Academic EPublisher
Brussels



Front cover: Pasquale Trento, with other masons, mounting a sculpture in Florence.
Masons have a proud tradition of self-regulation and quality control in Florence. The
guild of master stonemasons and wood-carvers — Arte dei Maestri di Pietra e
Legname — was already listed in 1236 as one of the Intermediate Guilds. Ensuring
rigorous quality control through strict supervision of the workshops, the guild not
only existed for more than 500 years (until 1770, when several of its functions were
assigned to the Florentine chamber of commerce), but it has contributed to the out-
standing quality of contemporary masonry in Florence. Photograph: © CILRAP
2017.

Back cover: Section of the original lower-floor of the Basilica of Saints Cosmas and
Damian in Rome which honours the memory of two brothers and physicians for the
poor in Roman Syria. Its mosaics and other stonework infl uenced the Florentine
guild of masons referred to in the fronipage caption, as its craftsmen and sponsors
created a culture of excellence through competition and exacting quality control.
Photograph: © CILRAP 2018.

This and other publications in TOAEP’s Publication Series may be openly accessed
and downloaded through the web site http://www.toaep.org/, which uses Persistent
URLs for all publications it makes available (such PURLs will not be changed). This
publication was first published on 6 September 2018.

© Torkel Opsahl Academic EPublisher, 2018

All rights are reserved. You may read, print or download this publication or any part
of it from http://www.toaep.org/ for personal use, but you may not in any way charge
for its use by others, directly or by reproducing it, storing it in a retrieval system,
transmitting it, or utilising it in any form or by any means, electronic, mechanical,
photocopying, recording, or otherwise, in whole or in part, without the prior permis-
sion in writing of the copyright holder. Enquiries concerning reproduction outside the
scope of the above should be sent to the copyright holder. You must not circulate this
publication in any other cover and you must impose the same condition on any ac-
quirer. You must not make this publication or any part of it available on the Internet
by any other URL than that on http://www.toaep.org/, without permission of the
publisher.

ISBNs: 978-82-8348-123-5 (print) and 978-82-8348-124-2 (e-book).


http://www.toaep.org/
http://www.toaep.org/
http://www.toaep.org/

Dedicated to Cosimo Mingyu Bergsmo






FOREWORD BY
JUDGE LIU DAQUN

Led by its Director, Morten Bergsmo, the Centre for International Law
Research and Policy has successfully held many academic activities in
more than 30 countries to disseminate knowledge of international crimi-
nal law and promote exchange of ideas on many thematic subjects. I have
personally taken part in many symposia and conferences on subjects such
as positive complementarity, objective and subjective elements, old evi-
dence of core international crimes, and quality control in fact-finding.
Director Bergsmo, one of the co-editors of these two volumes, has been
Visiting Professor at one of China’s most prestigious universities, Peking
University, since 2012. He has helped Chinese students and professors
gain access to the latest international law sources, take part in various
international activities, and be exposed to international judicial systems.
He has bridged the gap between Asian countries — such as China, India
and Japan — and the European Union and its members, as well as promot-
ed exchange among different legal systems and traditions. This two-
volume anthology and the Peace Palace conference on which it is based
are just two of his many contributions.

Effective quality control over the preliminary examination of the
situations submitted to the Prosecutor of the International Criminal Court
(‘ICC’) is a very hot and pertinent topic in international criminal law. The
legal process at an international criminal tribunal is set in motion by its
prosecutor. There is no investigative judge at the International Criminal
Tribunal for the former Yugoslavia (‘ICTY”) and the ICC. It is the Prose-
cutor who decides when to initiate a preliminary examination, what to
investigate, whom to prosecute and what the charges should be. Once the
Prosecutor believes there are sufficient grounds to prosecute, an indict-
ment is drafted. The Prosecutor is fully independent in making these deci-
sions. These decisions are not just judicial ones, but also involve political,
diplomatic and administrative considerations on the international arena.
Because of the nature of criminal investigation and independence of the
Prosecutor, it is difficult for the public, victims and governments to know
what is going on. There is limited scope for the public to follow and
monitor the process of preliminary examination. People may wonder how



the Prosecutor makes the decision to start preliminary examination of this
situation but not that? Is there selectivity? Is there enough evidence for the
Prosecutor to go to the next stage of full investigation?

Investigation and prosecution of a suspect, especially a sitting head
of State, is a very sensitive matter both in judicial and political respects,
and it may become a turning point in the life of an international criminal
jurisdiction. I will take the indictment of Slobodan Milosevi¢ before the
ICTY as an example. MiloSevi¢ was the President of Serbia from 1997 to
2000 and he was indicted in May 1999, during the Kosovo war, for crimes
against humanity in Kosovo. A year and a half later, charges were added
for violating the laws or customs of war and grave breaches of the Geneva
Conventions in Croatia and Bosnia-Herzegovina, as well as genocide in
Bosnia-Herzegovina. The indictment of MilosSevi¢ is now regarded as a
turning point in the history of the ICTY, shifting the investigation policy
from lower- and mid-ranking suspects to the most senior leaders who al-
legedly committed the most serious crimes. Since then, gradually more
indictees had been arrested and brought to the seat of the Tribunal. The
ICTY has indicted 161 persons. After the arrest of Mladi¢ in May 2011,
there was no one left on the fugitive list of the ICTY.

The indictment of MiloSevi¢ came just at the right time, when he
was losing power domestically and facing charges of corruption. Because
of the Kosovo war, he was condemned by the European Union and North
Atlantic Treaty Organization States. Since his policy was to have a pure
Serbian State by persecuting Muslims and other ethnicities, he became an
arch-enemy of the Muslim world and the Non-Aligned Movement. Let us
not forget that resolution 827 of the United Nations Security Council es-
tablishing the ICTY was adopted by all the members unanimously, the
first time after the Cold War. His indictment was generally welcomed and
supported by the international community. Since then, many fugitives
have surrendered to the ICTY or been arrested by local authorities. The
ICTY became the most effective international criminal tribunal in terms of
arrests of suspects.

In the case of the ICC, the investigation and preparation of charges
against the sitting President of the Sudan, al-Bashir, also represents a turn-
ing point, but in the opposite direction. On 14 July 2008, the Prosecutor of
the ICC alleged that al-Bashir bore individual criminal responsibility for
genocide, crimes against humanity, and war crimes committed since 2003
in Darfur. The Court issued an arrest warrant for al-Bashir on 4 March
2009, and on 12 July 2010, a second warrant on five counts of war crimes,
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crimes against humanity and genocide. From then on, the ICC has trav-
ersed a rough and bumpy road. First, because of the Sudan’s friends in the
United Nations Security Council, such as China and Russia, the ICC may
no longer get the support of the Council, even though it referred the Sudan
situation to the ICC. Second, the Court’s decision has been strongly op-
posed by the African Union, the League of Arab States, and the Non-
Aligned Movement, which together constitute almost one-third of the
States Parties to the ICC Statute. Those States Parties have refused or cir-
cumvented the implementation of the arrest warrant, blaming the ICC for
selective prosecution. Thirdly, the fugitive has defied the arrest warrant by
travelling to almost 20 countries in the world after the indictment, includ-
ing countries outside Africa such as Iran and China. The ICC has spent
much time and energy on endless self-defence against criticism by African
countries, even facing the threat of withdrawal of some African States
Parties.

Article 42 of the ICC Statute defines the functions of the Office of
the Prosecutor, that is, it must act independently as a separate organ of the
Court. But that does not mean that the Prosecutor could do whatever he or
she pleases. There must be some constraints and limits. During the nego-
tiation of the ICC Statute, many delegations were already very concerned
about the power of the Prosecutor. Article 57 requires the Prosecutor to
submit a request to the Pre-Trial Chamber for the purpose of investigation,
but the Pre-Trial Chamber’s decision could only focus on whether there is
a reasonable or sufficient basis to proceed to a full criminal investigation,
not on the policy issue. The policy issues — like when, how and in respect
of whom the Prosecutor should start a preliminary examination or investi-
gation — are not only a matter that concerns the prosecution. Rather, it is
closely related to the function and development of the Court as a whole.

In the case of the ICTY, there was a procedure that may be called
‘policy review’. A group composed of the President, the Vice-President
and the presiding judges of the Trial Chambers would determine whether
the indictment concentrated on one or more of the most senior leaders and
whether the crimes they were charged with fell within the jurisdiction of
the Tribunal. If it met this standard, the Prosecutor could submit the in-
dictment and supporting evidence to a pre-trial judge for review. If the
judge agreed that there was sufficient evidence to bring the accused to
trial, he or she would confirm the indictment and issue an arrest warrant.
The ICC may wish to consider the adoption of similar procedures to en-
sure effective control over preliminary examination and investigation.

il



It is my view that the 2017 Peace Palace conference and this two-
volume anthology are very pertinent to the issue of preliminary examina-
tions so as to contribute to a better understanding of them, their normative
frameworks, and aspects requiring improvement. Preliminary examina-
tions have become one of the most important activities of the ICC. I be-
lieve this project could contribute to the strategic and long-term thinking
on broader policy issues such as the context, rationale and role of prelimi-
nary examination, the suitability of the existing legal framework and
methodologies, the impact of preliminary examination on and beyond the
situations, and lessons learned from specific case studies.

Judge LIU Daqun

United Nations International Residual Mechanism for Criminal Tribunals;
formerly, Vice-President of the ICTY
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FOREWORD BY
AMBASSADOR MARTIN SORBY

It has been a great pleasure for me to be involved in both the Peace Palace
conference on “Quality Control in Preliminary Examination” and its out-
put that is this two-volume anthology. The Government of Norway has
supported this project, just as we supported the preceding project on
“Quality Control in Fact-Finding”. We find the approach of both projects
novel and important. Both concern how we work with facts relevant to
core international crimes in ways that are cost-effective, fair, and lead to
accountability when appropriate. Both seek to strengthen the fact-work
component of the documentation and pre-investigation of core interna-
tional crimes. Both pay attention to the cost of this fact-work and the need
to increase cost-efficiency where possible.

The term ‘quality control’ is technical and neutral. It captures a
challenge common to all criminal justice systems, not only those working
on core international crimes. The term invites an open and trusting consul-
tation on how we can improve. The term disarms. That is helpful.

We are not only considering preliminary examination in interna-
tional criminal jurisdictions, but also in national jurisdictions. The aim is
to analyse common challenges and ways to improve. This is important.

It is noteworthy that, at the conference, there were many from the
Office of the Prosecutor of the International Criminal Court (‘ICC”). This
shows how relevant this research project is to practice. It also points to the
significant future potential for national criminal justice agencies to ob-
serve carefully and learn from the ICC’s daily work when distilled sys-
tematically in the way this project allows. Given the amount of resources
that are invested in the ICC, it would only be natural that its work-
processes become a source of study for national criminal justice actors.
This is positive. And it is a reminder to the ICC how important the way it
operates is.

I took away four general observations from the Peace Palace con-
ference which I believe remain relevant here. First, from what I have seen
at the conference, the presentations and discussions were very rich. There
was an intense energy of inquiry, intimately tuned to practice, pushing the



boundaries of our understanding of pre-investigation. It is quite clear that
this anthology will chart new territory and take us several steps forward.

Secondly, we have seen the complexity and diversity of pre-
investigation practices in national and international jurisdictions. The way
of doing things differ between jurisdictions, although the function and
challenges of preliminary examinations are largely the same. It has been
pointed out that the ICC has developed a very high level of attention to
preliminary examination. With time, this awareness will translate into
practice that provides invaluable lessons for national criminal justice ac-
tors.

Thirdly, the normative regulation of preliminary examination will
only take us so far. As was pointed out by several speakers at the confer-
ence, quality control is ultimately a question of awareness or culture in
the organizations concerned. Professionalization is a challenge faced by
all criminal justice actors. The terminology of quality control should be-
come a regular part of our language in the field, much like expressions
such as ‘no peace without justice’. It should become a household term.

Lastly, we should also recognize the particular responsibility that
rests with /eaders of criminal justice agencies, including in international
criminal justice. They need to set quality control examples. This is at the
same time a challenge to us, the States Parties behind the international
criminal justice organisations: we need to be vigilant when we select fu-
ture criminal justice leaders.

Ambassador Martin Serby

Ambassador of Norway to the Netherlands and
Permanent Representative of the Kingdom of Norway to
the Organisation for the Prohibition of Chemical Weapons
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On the Magic, Mystery and Mayhem of
Preliminary Examinations

Carsten Stahn, Morten Bergsmo and CHAN Ho Shing Icarus”

Herr, die Not ist grof3!
Die ich rief, die Geister
Werd ich nun nicht los.

Johann Wolfgang von Goethe,
Der Zauberlehrling (1797)

1.1. The Quality Control Project

Quality Control in Preliminary Examination: Volumes I and 2 are part of
a wider Quality Control Project that seeks to increase our understanding
of how we ensure the highest quality and cost-efficiency during the more
fact-intensive phases of work on core international crimes. The first phase
considered was fact-finding or documentation of violations that may
amount to core international crimes outside the criminal justice system.
This refers to fact-work undertaken by non-governmental organizations
(‘NGOs’), peace-keeping forces, humanitarian missions, international
organizations, national immigration agencies and human rights commis-
sions, intelligence officers and others. This is a very large and diverse
group of actors, and the methods they employ vary greatly. Until recently,
this fact-work has been undertaken against international human rights
standards. Gradually, it also includes international criminal law. The an-
thology Quality Control in Fact-Finding was published in 2013 on this
first phase.

The third phase that we will consider in the project concerns actual
criminal investigation within the criminal justice system. At the time of

Carsten Stahn is Professor of International Criminal Law and Global Justice, Leiden Law
School and Programme Director, Grotius Centre for International Legal Studies, The
Hague; Morten Bergsmo is Director of the Centre of International Law Research and Pol-
icy (CILRAP); CHAN Ho Shing Icarus (LL.B., Chinese University of Hong Kong) is a
TOAEP Editor.
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writing, this part of the project has yet to be undertaken. In between fact-
finding prior to criminal justice involvement and criminal investigation is
the phase known as ‘preliminary examination’. That is the phase which
Quality Control in Preliminary Examination: Volumes 1 and 2 concern.

One of the most critical steps towards criminal justice for core in-
ternational crimes — be it in national or international jurisdictions — is the
exercise of discretion to determine whether there is a reasonable or suffi-
cient basis to proceed to a full criminal investigation, without which there
is no prosecution. This pre-investigative stage is known under different
names, including ‘preliminary examination’, which is used generically for
the purposes of these two volumes. Criminal procedure regimes usually
set a threshold for the assessment of the seriousness of available incrimi-
nating information — such as “reasonable basis to proceed with an investi-
gation” in Article 15(3) of the Statute of the International Criminal Court
(‘ICC’). But apart from that, they tend to give the prosecution sweeping
discretion in the conduct of the preliminary examination. As a conse-
quence, preliminary examinations often involve a large degree of uncer-
tainty for those directly concerned, they may extend over a long period of
time, or they can easily become a graveyard for reports on or allegations
of criminal conduct. Many allegations of core international crimes — typi-
cally, but not limited to, international sex crimes — do not make it beyond
preliminary examination.

While legal systems depend on the flexibility afforded by discre-
tionary power vested in lawyers, the sheer expanse of discretion in prelim-
inary examination bolsters the power of the prosecutor vis-a-vis victims,
judges, the public and, in international jurisdictions, the States concerned.
Public statements made by the prosecutor pursuant to a preliminary exam-
ination — or just keeping it open for several years — can cast shadows of
incrimination over suspects, governments and States alike (including non-
States Parties). In the case of the ICC, there is almost nothing a suspect or
State can do about it, except to prepare for the possible outcome and wait.
Many criminal justice systems place such distinct power in the hands of
the prosecutor from the moment he or she possesses incriminating infor-
mation, even when the prosecution service is the weakest link of the sys-
tem, which has often been the case in international criminal justice. While
the war crimes trials and appellate proceedings have enjoyed intense me-
dia, government and expert attention in the last 20 years, preliminary ex-
amination has received very little. This deficit is problematic as a weak
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start often makes crooked and — as we have seen at the ICC — broken war
crimes cases, which undermine trust among victims, donors and the pub-
lic. Human rights defenders also depend on sound preliminary examina-
tions for their sources (during the documentation of violations) to agree to
sharing materials with criminal justice actors. To pass from documenta-
tion to criminal examination, one must cross the bridge of preliminary
examination. This is a critical dimension of the relationship between civil
society and the rise of criminal justice for core international crimes.

These two volumes seek to contribute to a better understanding of
preliminary examinations, their normative frameworks, and aspects re-
quiring improvement, both in international and domestic settings. The
project seeks to contribute to improvement, but it pushes no specific
agenda of regulatory reform — be it in the form of procedural provisions,
prosecution directives, or formal criteria. The volumes do not specifically
recommend that prosecutorial discretion in preliminary examination
should be further curtailed by binding regulation, but that its exercise
should be more vigilantly assessed by prosecutors and monitored by civil
society. Prosecutorial professionalization — as other forms of professional-
ization in the public sector — requires awareness on the part of prosecuto-
rial leaders of the importance of self-questioning and -improvement. This
is a precondition for such professionalization to take proper hold in the
practice of criminal justice teams. It is this awareness and culture of quali-
ty control, including the freedom and motivation to challenge the quality
of work, that this project seeks to advance.

Preliminary examinations have turned into one of the most im-
portant activities of the ICC. By July 2018, ten situations were under pre-
liminary examination. Several of them concerned permanent members of
the United Nations Security Council. The ICC Office of the Prosecutor
(‘OTP’) has issued a 2013 Policy Paper on Preliminary Examinations and
annual preliminary examination reports. Situations such as Palestine or
Colombia count among the most complex and challenging areas of inquiry.
Human rights fact-finding bodies call on the ICC to consider opening new
proceedings. But the ICC faces constraints, in terms of its mandate, juris-
dictional limitations, and resources. Attention has shifted from situation to
situation. Only limited strategic and long-term thinking has been devoted
to broader policy questions concerning preliminary examinations, such as
their context, rationale and role, the suitability of the existing legal
framework, ICC methodologies, public communication during prelimi-
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nary examinations, their impact in and across situations, and lessons
learned from specific case studies.

The two volumes contain papers presented at the conference
“Quality Control in Preliminary Examination” in the Peace Palace in The
Hague on 13—14 June 2017, supplemented by some additional papers. The
papers have been organized in five parts across the two volumes:

1. The Practice of Preliminary Examination: Realities and Constraints
(seven chapters);

2. Case Studies or Situation Analysis (nine);

W

The Normative Framework of Preliminary Examinations (six);

Transparency, Co-operation and Participation in Preliminary Exam-
ination (seven); and

5. Thematicity in Preliminary Examination (five).

Volume 1 contains the chapters in Parts 1-2, whereas the remaining parts
are in Volume 2. This introductory chapter concerns both volumes.

1.2. Preliminary Examinations at the International Criminal Court

ICC preliminary examinations are marked paradoxes and curiosities. '
They defy many traditional categorizations. Courts are often said to be
effective if they have robust enforcement powers. The late Antonio
Cassese framed the image of the ‘giant without legs’.? But strong en-
forcement powers are not always an indicator of effectiveness. Sometimes
soft powers may be as effective or even more effective because they pro-
vide greater room for flexibility. Preliminary examinations fall in this
category.

Part 9 of the Rome Statute, which deals with co-operation, does not
apply to preliminary examinations. But preliminary examinations are one
of the most powerful policy instruments of the OTP.> Hardly anyone ex-

I See Carsten Stahn, “Damned If You Do, Damned If You Don’t: Challenges and Critiques
of Preliminary Examinations at the ICC”, in Journal of International Criminal Justice,
2017, vol. 15, no. 3, pp. 413-34.

See Antonio Cassese, “On the Current Trends towards Criminal Prosecution and Punish-
ment of Breaches of International Humanitarian Law”, in European Journal of Interna-
tional Law, 1998, vol. 9, no. 1, pp. 2, 13 (“the ICTY remains very much like a giant with-
out arms and legs — it needs artificial limbs to walk and work™).

See David Bosco, “Discretion and State Influence at the International Criminal Court: The
Prosecutor’s Preliminary Examinations”, in American Journal of International Law, 2017,
vol. 111, no. 2, pp. 395-414.
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pected how important they would become. Their impact exceeds their
actual legal power. This is reflected in the configuration of preliminary
examinations. The opening of many preliminary examinations has caused
anxieties or even friction among States. The very message inherent in the
opening of a preliminary examination is to some extent a performative
speech act by the OTP.* It expresses what ought to be done. It sends a
global message about what types of situations matter to the Court and
what type of violations deserve further scrutiny. The signals expressed by
preliminary examinations are mostly directed to collective communicative
audiences, such as States, armed groups, international organizations (for
example, the African Union, the United Nations), human rights bodies or
NGOs. The function of preliminary examinations has thus strong syner-
gies to international relations and international politics. It involves sensi-
tive stigmas about State failure and control.® Preliminary examinations
have been developed into an unprecedented accountability mechanism in
ICC policy. But some of the magic and appeal of the first years has waned.

The ICC regime has met critiques by situation States and non-States
Parties. In particular, States that are under preliminary examination for a
prolonged period of time feel that they lack control over the process. The
ICC has been stuck with many complex situations over years. It faces
difficulties to develop sustainable exit strategies. The status quo bears
synergies with the dilemmas addressed in one of Johann Wolfgang von
Goethe’s most famous ballads: the sorcerer’s apprentice. Goethe’s poem is
a story about magic. It concerns an old sorcerer who leaves his apprentice
behind in a shop to do chores. The apprentice tries to use the magic of an
old broomstick to do the work for him. But the situation gets out of hand,
since the apprentice loses control over the broom. Goethe uses three of-
ten-quoted lines to express the dilemma of the apprentice:

Sir, my need is sore.
Spirits that I’ve cited
My commands ignore.

Some of these lessons apply to ICC preliminary examinations, and

its vast docket of situations. The jurisdiction of the Court may take a life

4 On trials as messages, see Tim Meijers and Marlies Glasius, “Trials as Messages of

Justice: What Should Be Expected of International Criminal Courts?”, in Ethics & Interna-
tional Affairs, 2016, vol. 30, no. 4, pp. 429-47.

On stigma, see Frédéric Mégret, “Practices of Stigmatization”, in Law and Contemporary
Problems, 2014, vol. 76, nos. 3—4, pp. 287-318.
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its own, if some of the goals, methodologies and limits of preliminary
examinations are not controlled. The ICC faces a bottleneck problem. The
OTP has not developed a credible exit strategy from situations. There is a
risk that the Court takes on more that it can swallow.

1.3. Functions, Meanings and Messages of Preliminary
Examinations

In its first decade, the ICC has largely shied away from confronting ‘Big
Powers’. William Schabas has called this the “banality of international
justice”.® The exercise of powers has been mostly based on consensual or
uncontested jurisdiction. Many cases have concerned non-State actors.
Proceedings against recalcitrant State actors or regimes (for example, Su-
dan, Kenya) have largely failed or suffered from obstruction.

In its second decade, the ICC has engaged more intensively with
non-States Parties, including major powers. The ICC has become involved
in situations in different ways, namely by way of State referrals (for in-
stance, Comoros, Palestine), the lodging of Article 12(3) declarations by
territorial States (for example, Ukraine, Palestine), and proprio motu pro-
ceedings (Afghanistan, Georgia, Iraq and potentially Myanmar). To some
extent, this is a laudable development. The Rome Statute is a global treaty
regime that institutes a system of justice. It opens jurisdiction over third
parties. The situation in Afghanistan presents a ‘Nicaragua moment’ for
the ICC that can make it or break it.” The problem is that such situations
are often more complex than others. Non-States Parties do not have co-
operation obligations towards the Court. This means that even where in-
vestigations are authorized, access to evidence relating to conduct involv-
ing third parties may be more difficult. Some may wonder to what extent
there is a point for seeking authorization under Article 15 to move from
preliminary examination to the opening of an investigation in situations
where the ICC is barred from any meaningful co-operation. In such con-
texts, ICC action may ultimately be more expressivist in nature.

The ICC has faced ‘pushback’, if not ‘backlash’. As Mikael Madsen,
Pola Cebulak and Micha Wiebusch have explained, ‘pushback’ is an ordi-

William Schabas, “The Banality of International Justice”, in Journal of International
Criminal Justice, 2013, vol. 11, no. 3, pp. 545-51.

On the Nicaragua judgment of the ICJ, see Theodore M. Lieverman, “Law and Power:
Some Reflections on Nicaragua, the United States, and the World Court”, in Maryland
Journal of International Law, 1986, vol. 10, no. 2, pp. 295-320.
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nary form of resistance that is visible across courts and tribunals in many
fields.® It involves critique and contestation that does not challenge au-
thority as such. ‘Backlash’ is a more drastic form of resistance that chal-
lenges authority.” It can be characterized by factors, such as declining
membership, diminishing case-load, a push for restrictions to jurisdiction
or access to justice, shrinking co-operation and failure of compliance with
judgments. The ICC has faced challenges in at least four of the areas,
namely (i) withdrawals or threats of withdrawals from the treaty (for ex-
ample, by Burundi, Philippines, South Africa), (ii) struggle for new actual
cases at trial, (iii) co-operation problems in the context of Security Coun-
cil referrals, and (iv) open challenges of authority, such as the failure by
certain States Parties to comply with Pre-Trial Chamber decisions on the
duty to arrest President Omar Al Bashir, or the lack of reference to the
ICC treaty system in the framing of the institutional architecture of the
Malabo Protocol, which extends the jurisdiction of the African Court of
Justice and Human Rights to international and transnational crimes. '

Preliminary examinations have key functions in this regard. They
involve a significant amount of ICC discretion and serve as a means to
accommodate such tensions. They provide to some extent a resilience
technique, namely as a means to counter public critiques or limit the ef-
fects of resistance. They have been partly used as a means to deflect from
the critique that the ICC is too biased against Africa and to signal that the
Court has a global reach.!" In public discourse, the OTP often stresses that
is own action is determined by firm legal parameters that tie its choices.
But this reliance on legal formalism hides the rather broad scope of dis-
cretion. The relevant judicial constraints (for example, jurisdiction, gravity,

8  Mikael Madsen, Pola Cebulak and Micha Wiebusch Madsen, “Backlash Against Interna-
tional Courts: Explaining the Forms and Patterns of Resistance to International Courts”, in
International Journal of Law in Context, 2018, vol. 14, no. 2, pp. 197-220.

On the authority of the ICC, see Leslie Vinjamuri, “The International Criminal Court and
the Paradox of Authority”, in Law and Contemporary Problems, 2016, vol. 79, no. 1, pp.
275-87.

10" On the Malabo Protocol, see Matianga Sirleaf, “The African Justice Cascade and the Ma-
labo Protocol”, in International Journal of Transitional Justice, 2017, vol. 11, no. 1, pp.
71-91.

The opening of preliminary examinations in situations involving ‘Big Powers’ did not
necessarily convince African States that the ICC is free of bias. They argued that the lack
of passing on to investigation is a demonstration of bias against African States.
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admissibility, interests of justice'?), leave de facto a broad scope of lee-
way for unconstrained behaviour. The uniqueness of preliminary exami-
nation lies in their flexible nature and their broad range of decision-
making choices.

Preliminary examinations are convenient for the OTP because they
are less legalized than investigations, pre-trial or trial proceedings. This
explains their popularity. The methodology may differ across situations.
In some contexts, it is better to keep preliminary examinations short and
to pass on to formal investigation, since investigation entails greater pres-
sure for compliance. In other contexts, it is precisely the unpredictability
and surprise element of preliminary examinations that makes them a pow-
erful instrument. They allow the Office to engage with delicate atrocity
contexts, without being firmly locked in with regard to investigation and
prosecutions.'® They are partly a site of prosecutorial diplomacy, namely
an instrument to engage with States and civil society to counter claims in
relation to the selectivity of international criminal justice.

Preliminary examinations are a unique procedure that enables the
OTP to stigmatize violations and to engage in dialogue with States to
frame accountability responses. They have been used in very different
ways, namely (i) to showcase the criminal nature of human rights viola-
tions, (ii) to incentivize domestic investigations or prosecutions, (iii) to
demonstrate that the ICC remains vigilant despite domestic action, or (iv)
to address State inaction in relation to atrocities that fall within ICC juris-
diction.

Preliminary examinations involve highly sensitive judicial determi-
nations, such as findings on the legal qualification of armed conflicts, the
nature and qualifications of crimes, or the adequacy of State responses.
Prime examples are the preliminary examinations relating to Afghanistan
and Palestine. They affect not only ICC States Parties and non-States Par-
ties, but a large number of human rights actors and NGOs. Sometimes, the
main effect may not lie in the exercise of ICC jurisdiction, but in the spill-
over effect of the ICC on other actors.

12 See Rome Statute of the International Criminal Court, 17 July 1998, Article 53 (‘ICC
Statute’) (http://www.legal-tools.org/doc/7b9afV/).

13 See Mark Kersten, “Casting a Larger Shadow: Pre-Meditated Madness, the International
Criminal Court, and Preliminary Examinations”, in Morten Bergsmo and Carsten Stahn
(eds.), Quality Control in Preliminary Examination: Volume 2, Torkel Opsahl Academic
EPublisher, Brussels, 2018, chap. 33.
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In many instances, the opening of a preliminary examination em-
powers civil society initiatives on accountability or contributes to a global
accountability dialogue on atrocity situations. It shapes narratives about
the underlying conflicts, the type of justice that is appropriate for a specif-
ic context, or the framing of individual and collective responsibility. It
involves a high degree of social construction. It links conduct to crime
labels, produces narratives of agency and victimhood, or creates images of
State behaviour. This process creates new objects of reference in discours-
es, and may also suppress alternative accounts. The Portuguese sociolo-
gist Boaventura de Sousa Santos has developed a “sociology of absence”
to explain such effects.!* The active production of meaning may limit
other imaginations or present other objects as being non-existent or irrele-
vant. For instance, silence of the OTP in an atrocity context may attain
‘bespoke’ meaning. It may signal that a situation is not grave enough to
warrant ICC or global attention. Victims may thus not be ‘global’ — that is,
victims of international atrocity crime — but rather national or local vic-
tims. The fact that there is an ICC preliminary examination may become
an excuse for other legal or political agents not to proceed, while the ICC
is acting. This can delay justice. Preliminary examinations involve thus
not only opportunities, but also risks.

1.4. Prosecutorial Managerialism

The development of the functioning of preliminary examinations in the
ICC context is largely an invention of ICC practice. In the context of in-
ternational criminal justice, crucial elements of substantive law and pro-
cedure have been developed through judicial authority, including law-
making by judges.'” This is a result of the large degree of managerial
powers of judges.'® The legal regime of ICC preliminary examinations
may be largely attributed to the exercise of managerial powers by the OTP

Boaventura de Sousa Santos, “Nuestra America: Reinventing a Subaltern Paradigm of
Recognition and Redistribution” in Theory, Culture & Society, 2001, vol. 18, nos. 2-3, pp.
185-217.

See Shane Darcy and Joseph Powderly (eds.), Judicial Creativity at the International
Criminal Tribunals, Oxford University Press, 2010.

Maximo Langer, “The Rise of Managerial Judging in International Criminal Law”, in
American Journal of Comparative Law, 2005, vol. 53, no. 4, pp. 835-909.
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and the development of law through practices.!” It is thus grounded in
prosecutorial managerialism.'®

As mentioned above, preliminary examinations have for a long time
remained a carte blanche. The founding instruments of the ICC regime
have regulated investigations and specific aspects of preliminary examina-
tions. Many scholarly works on ICC procedure have focused on the trig-
gering mechanisms or investigation. The foundations of preliminary ex-
aminations have been mainly determined by non-binding instruments,
namely internal OTP regulations (for example, Regulations 28 and 29)
and Policy Papers of the OTP on Preliminary Examinations and Case Pri-
oritization and Selection.'” They come, to some extent, out of a magic box.

The way how preliminary examinations are conducted differs partly
from national systems. In domestic systems, preliminary examinations are
often internal processes that are largely shielded from public scrutiny. The
ICC has opted for utmost transparency. This may be explained by the spe-
cific rationales of the ICC. Due to its limited powers and selective juris-
diction, the ICC has been largely dependent on force-multipliers to create
a broader system of justice. It has thus given special prominence to justice
goals that require transparency, such as increasing prevention of violations
or empowering domestic justice. There is continuing debate to what ex-
tent there should be greater caution towards publicity or greater accounta-
bility for choices, and to whom.?

The ICC regime differs from other tribunals that did not have the
same selectivity of choice in relation to situations. Some authorities have
argued that preliminary examinations are comparable to the activities of

On practice as a concept, see Jens Meierhenrich, “The Practice of International Law: A
Theoretical Analysis”, in Law and Contemporary Problems, 2014, vol. 76, nos. 3—4, pp. 1-
83.

On the ICC and judicial activism, see William Schabas, “Prosecutorial Discretion v. Judi-
cial Activism at the International Criminal Court”, in Journal of International Criminal
Justice, 2008, vol. 6, no. 4, pp. 731-61.

See OTP, Policy Paper on Preliminary Examinations, 1 November 2013
(http://www.legal-tools.org/doc/acb906/); OTP, Policy Paper on Case Selection and Prior-
itisation, 15 September 2016 (http://www.legal-tools.org/doc/182205/).

See, for example, Ana Cristina Rodriguez Pineda, “Deterrence or Withdrawals? Conse-
quences of Publicising Preliminary Examination Activities”, in Morten Bergsmo and Car-
sten Stahn (eds.), Quality Control in Preliminary Examination: Volume 2, Torkel Opsahl
Academic EPublisher, Brussels, 2018, chap. 24.

20
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fact-finding bodies.?! But this analogy is partly misleading. Fact-finding
bodies have a broader mandate to bring human rights violations to light.
Preliminary examinations are geared at establishing context, structures
and patterns of international crimes that lend themselves to formal inves-
tigation. The two are complementary, rather than competitive. Experienc-
es such as the Darfur situation have shown that the ICC often needs to
start from scratch, even though it has the benefit of a report from a com-
mission of inquiry.

In 2008, Mirjan Damaska asked in an important essay: “What is the
point of international criminal justice?”.?* This question applies even
more forcefully to preliminary examination. In an ideal world, the ICC
would have short preliminary examinations, culminating in comprehen-
sive investigations and prosecutions. But this has not been the reality. In
practice, the ICC has relatively large amount of preliminary examinations,
which lead only to a handful of actual cases. There is not always a straight
line between preliminary examinations and investigations. The policy
rationales of preliminary examinations have been determined by OTP
practice. The OTP has linked preliminary examinations to two macro
goals: complementarity and prevention.

A priori, there are at least two competing approaches towards pre-
liminary examination. One is what one may call the ‘gateway model’.
This is a narrow conception of preliminary examination. According to this
model, preliminary examinations are investigation-centred. This means
that they mainly serve as a means to decide whether or not to open an ICC
investigation. They serve as a gateway and filter in relation to the criminal
process. This approach has, among others, been applied in the context of
the Libya referral, where the preliminary examination was conducted in
several days, based largely on open-access sources.

It contrasts with a second, somewhat broader model which provides
greater space to the virtue of preliminary examination and its link to goals
the Statute (that is, prevention, complementarity, ending impunity). It
implies that there is certain virtue in the conduct of a preliminary exami-

2l See Karel de Meester, Kelly Pitcher, Rod Rastan and Goran Sluiter, “Investigation, Coer-
cive Measures, Arrest and Surrender”, in Goran Sluiter, Hakan Friman, Suzannah Linton,
Sergey Vasiliev and Salvatore Zappala (eds.), International Criminal Procedure: Princi-
ples and Rules, Oxford University Press, 2013, pp. 171, 181.

22 Mirjan Damaska, “What is the Point of International Criminal Justice?”, in Chicago-Kent
Law Review, 2008, vol. 83, no. 1, pp. 329-65.
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nation as such, irrespective of whether it leads to investigation at the ICC.
It is closer to the human rights tradition. It builds on the alert function and
the communicative power of the Court to give most effect to the goals of
the Statute. The OTP has significantly developed this second approach. It
embraces a more managerial approach which seeks to maximize the im-
pact of the ICC through atrocity alert, communication, and exposure of
wrongdoing.?® It involves early warning functions, through preventative
statements, discursive engagement with State authorities and public annu-
al reports on preliminary examinations, which track the crime-base and
domestic action. This approach has been used in contexts, where domestic
systems are in principle able to exercise jurisdiction, but prove unwilling
to do so, pursue only a fraction of the relevant criminality within a situa-
tion, or develop their own accountability strategies. In many of these situ-
ations, international criminal justice can be pursued on different levels:
internationally or domestically. The OTP has used complementarity as a
carrot and stick to influence State behaviour, namely by signalling its own
power to act, or seeking to incentivize domestic proceedings over atroci-
ties. Preliminary examinations are not merely technocratic exercises. They
provide leverage to shape such choices.

As Human Rights Watch has noted:

This unique leverage [...] comes with a unique catch: the
OTP needs to strike a balance between opening space to na-
tional authorities, while it proceeds and is being seen to pro-
ceed with a commitment to act if national authorities do not.
Where delay in ICC action does not result in genuine nation-
al justice, but provides space to national authorities to ob-
struct ICC action, it undermines the OTP’s influence with
national authorities and the OTP risks legitimizing impunity
in the view of key partners on complementarity.**

This managerial use of preliminary examinations is contested. It is
difficult to argue that preliminary examination should be opened to seek
to prevent crimes or to promote complementarity. Atrocity alert and crime
prevention fall within the mandate of many competing institutions, such

2 For a critique of managerialism, see Padraig McAuliffe, “From Watchdog to Workhorse:
Explaining the Emergence of the ICC’s Burden-sharing Policy as an Example of Creeping
Cosmopolitanism”, in Chinese Journal of International Law, 2014, vol. 13, no. 2, pp. 259—
96.

24 Human Rights Watch, Pressure Point: The ICC's Impact on National Justice, May 2018, p.
3 (http://www.legal-tools.org/doc/442f1c/).
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as human rights monitoring bodies or accountability mechanisms. Using
preliminary examination as a means of atrocity prevention, without fol-
low-up investigations, is a double-edged sword. It may easily be seen as a
strain on the limited resources of the Court or even illustrate its lack of
teeth. The claim that preliminary examinations may serve to shape domes-
tic justice policies involves a high degree of uncertainty. It is dependent
on many other contextual factors, including concern over ICC involve-
ment. There are still doubts to what extent the OTP may successfully in-
fluence domestic political dynamics, in order to promote domestic cases.
In the situation of Guinea, which involved a relatively confined crime-
base, ICC benchmarking has had some positive effects. It led relatively
quickly to a domestic investigation. In other contexts, it has been less
successful. The OTP may be may be easily manipulated. Governments
may simply develop domestic mechanisms or procedures to avoid or de-
lay ICC action. This may result in partial domestic justice. If preliminary
examinations are kept open too long, without investigation, ICC engage-
ment may reach a tipping point. For example, the experience in the situa-
tions of Colombia or Georgia has shown that ICC leverage may drop sig-
nificantly if analysis is not backed up by ICC action.”® ICC action may
empower civil society but not directly alter State behaviour. There is still
limited empirical research on the extent to which preliminary examination
manages to produce the desired effects. The effects need to be better un-
derstood, before they can be used to build a policy.

In practice, preliminary examinations are clouded by mystery. Their
shadow is often bigger than their actual core. Their impact may be more
powerful than actual cases. They make the ICC relevant as object of ref-
erence in accountability discussions, even before any concrete investiga-
tions. States do not necessarily fear preliminary examinations because of
their coercive consequences, but rather due to their stigma and reputation-
al damage that come with public ‘naming and shaming’ of situation coun-
tries. The periodicity of OTP reports increases these effects. Preliminary
examinations produce a certain ‘snowball’ effect. Human rights actors,
domestic courts, NGOs or civil society serve as force-multipliers. They do
not only provide input for OTP action, but complement or broaden the
space of accountability through their networks and communicative struc-
tures. The sum becomes thus bigger than the whole of its parts.

25 [bid., pp. 15-16.
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1.5. Discretion

As many contributions in these two volumes set out, prosecutorial discre-
tion plays an important role in preliminary examinations. It underpins
fundamental aspects of preliminary examination. As Gerry Simpson has
stated:

Each war crimes trial is an exercise in partial justice to the

extent that it reminds that the majority of war crimes go un-

punished.?®

Unlike many domestic prosecutors, the OTP does not have a firm

duty to investigate and prosecute all crimes committed under ICC juris-
diction. Article 53 establishes a presumption in favour of investigation
and prosecution of crimes in a situation following a State or Security
Council referral.?” But within this constraint, there is a rather wide space
of discretion that is rarely articulated.”®

The ICTY highlighted this dilemma. It noted that in many interna-

tional criminal justice contexts,
the entity responsible for prosecution has finite financial and
human resources and cannot realistically be expected to
prosecute every offender which may fall within the strict
terms of its jurisdiction. It must of necessity make decisions
as to the nature of the crimes and the offenders to be prose-
cuted.”

At the ICC, this problem is magnified. In light of the large scale of
atrocity crimes, the Court can only pursue a fraction of the crimes within
each situation. This has repercussions in relation to preliminary examina-
tions. For instance, the Prosecution enjoys discretion in relation to the
opening and the determination of the scope of the relevant situation in the

26 Gerry Simpson, “War Crimes: A Critical Introduction”, in Timothy L.H. MacCormack and
Gerry J. Simpson (eds.), The Law of War Crimes: National and International Approaches,
Kluwer Law International, 1997, pp. 1, 8.

27 Article 53(1) states that the Prosecutor “shall [...] initiate an investigation, unless he or she
determines that there is no reasonable basis to proceed”.

28 Morten Bergsmo, Pieter Kruger and Olympia Bekou, “Article 53”, in Otto Triffterer and
Kai Ambos (eds.), 4 Commentary on the Rome Statute of the International Criminal Court,
C.H. Beck, Hart Publishing, 3rd edition, 2016, pp. 1368—69 (“Despite the use of the man-
datory ‘shall’, [...] there is a lot of debate as to whether [...] the Prosecutor’s operation is
conducted under the principle of opportunity™).

2 ICTY, Delalié¢ et al., Appeals Chamber, Judgment, 20 February 2001, IT-96-21-A, para.
602 (http://www.legal-tools.org/doc/051554/).
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context of proprio motu proceedings. It determines the timing and priority
of preliminary examinations and the nexus to the opening of investiga-
tions. Only limited aspects are subject to review. Neither States nor judges
can force the OTP to move from preliminary examination to investigation.

The way how the OTP engaged with this discretion is marked by
paradoxes. Discretion is often presented as an unaccountable space. But in
practice, it is subject to many checks and balances. The OTP has a highly
attentive audience. Its visibility is reinforced by the degree of publicity
that it has devoted to preliminary examinations. Every choice that the
OTP makes is carefully scrutinized by States, NGOs, information-
providers, victims or critical observers. There are many legitimate reasons
to defend prosecutorial discretion: the need to preserve prosecutorial in-
dependence from external influence (for example, State influence), defer-
ence to special prosecutorial experience and expertise, the need for prag-
matism in light of the broad crime-base and the limited resources of the
ICC, or considerations of judicial economy.*® Curiously, the OTP has rare-
ly used such arguments to explain its decisions rationally through its dis-
cretion and constraints. Instead, it has tried to ground its methodology
predominantly in the mere application of law, almost as if the law provid-
ed no space for choice and engagement with context. It has conceptual-
ized preliminary examination as a process with four different phases —
initial assessment, jurisdictional analysis, admissibility analysis, and in-
terests of justice. It has derived this phased-based approach or structure
from the logic of Article 53. This scheme creates the impression that the
conduct of preliminary examinations is a logical or even mechanical pro-
cess that is applied to each situation. In reality, this process involves many
variable factors that are subject to a judgment call by the OTP. For in-
stance, the notion of gravity, which the OTP considers in the selection of
situations for preliminary examinations, is a highly flexible concept that
leaves space to go beyond the number of victims and take into account the
social impact of crimes. It is necessary to determine an optimal point be-
tween adherence to law and discretion.’!

30 See, generally, Carsten Stahn, “Judicial Review of Prosecutorial Discretion: Five Years

On”, in Carsten Stahn and Goran Sluiter (eds.), The Emerging Practice of the International
Criminal Court, Brill/Martinus Nijhoff, 2008, pp. 247-80.

See Jens Iverson, “Prosecutorial Discretion and Preliminary Examinations; Beyond the
False Dichotomy of Politics and Law”, in Morten Bergsmo and Carsten Stahn (eds.), Qual-

31
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Like the sorcerer’s apprentice, the OTP might have locked itself in
too much through its phased-based model. There is a certain tension be-
tween a sequenced and a parallel consideration of selection criteria. The
idea to break preliminary examination down into phases seems to suggest
that the analysis is sequenced. It implies that one phase comes after the
next. According to this approach, analysis may get stuck by comprehen-
sive scrutiny at one phase, like jurisdiction, for years, without considering
information relating to other phases. Such a strict sequencing is not direct-
ly required by the Statute. It might be preferable to adopt a more flexible
approach in order to avoid that the OTP get stuck in its own methodolo-
gy.*? For instance, in some contexts, it might be better to pursue in rela-
tion to a part of the situation, rather than leaving the situation on the
docket for years.

Curiously, at the time of writing, the OTP has never used the “inter-
ests of justice” clause.*® It offers space to accommodate alternative justice
procedures or creative forms of punishment, for example, mitigated or
suspended sentences. The OTP could have invoked it in the Colombian
peace process. But it placed the emphasis on the admissibility assessment,
which kept the situation open for more than a decade.

One missing part in the architecture of preliminary examinations is
the limited ability of the Prosecutor to seek guidance from the Pre-Trial
Chamber on status issues. The OTP is a quasi-judicial actor. It has to
make foundational determinations at the preliminary examination stage.
They may relate to the quality of statehood or material jurisdiction. The
Statute does not foresee an explicit power of the Prosecutor to seek an
advisory ruling by the Chamber at the preliminary examination stage.
This is a weakness, and one of the potential gaps of the Statute. For in-
stance, in the Palestine context, the OTP has conducted substantial analy-
sis on the issue of jurisdiction over years, including the assessment of
whether Palestine qualifies functionally as a State within the meaning of

ity Control in Preliminary Examination: Volume 2, Torkel Opsahl Academic EPublisher,
Brussels, 2018, chap. 20.

See also Asaf Lubin, “Politics, Power Dynamics, and the Limits of Existing Self-
Regulation and Oversight in ICC Preliminary Examinations”, in Morten Bergsmo and Car-
sten Stahn (eds.), Quality Control in Preliminary Examination: Volume 2, Torkel Opsahl
Academic EPublisher, Brussels, 2018, chap. 19.

3 OTP, Policy Paper on the Interests of Justice, September 2007 (http://www.legal-
tools.org/doc/bb02e5/).

32
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the Statute. It has not sought to gain judicial clarification. Much of this
work might be in vain, if a Chamber came to the conclusion that the
OTP’s working assumption is wrong.

The creation of a procedure to clarify foundational jurisdictional pa-
rameters as early as possible is in the interest of effective investigations
and prosecutions, the interests of victims and the efficiency of Court pro-
ceedings more generally. Procedurally, there are three avenues to open a
path of communication between the OTP and the Chambers. First, judges
can examine legal issues prior to the opening of a preliminary examina-
tion by virtue of Regulation 46(3) of the Regulations of the Court.>* A
second potential avenue is Article 19(3), which allows the Prosecutor to
“seek a ruling from the Court regarding a question of admissibility or
jurisdiction”. It has been invoked by the OTP in the Myanmar context for
the first time. Formally, Article 19(3) relates to determination on the juris-
diction or admissibility in the context of a case within a situation. This
reading is reinforced by its systematic placement, and the participatory
scheme outlined in the second sentence. But it could be applied by way of
analogy to certain contexts in which no case exists yet. In this case, it
should to be tied to certain circumstances (for instance, a compelling need
to decide on jurisdiction at the situation stage, representation of different
views). Third and alternatively, judges could assert the power to decide
on such a request based on their inherent power, namely their general au-
thority to determine jurisdiction, as reflected in Article 19(1) — which has
been found to entail Kompetenz-Kompetenz.>®

3 Regulation 46(3) regulates the assignment of a “request or information not arising out of a

situation assigned to a Pre-Trial Chamber”.
See Alex Whiting, “Process as well as Substance is Important in ICC’s Rohingya Deci-
sion”, in Just Security, 15 May 2018.

35

36 See ICC, Situation in Uganda, Prosecutor v. Joseph Kony and Vincent Otti, Pre-Trial

Chamber, Decision on the Prosecutor’s Application that the Pre-Trial Chamber disregard
as irrelevant the Submission filed by the Registry on 5 December 2005, 9 March 2006,
ICC-02/04-01/05-147, para. 23 (“The principle is enshrined in article 19, paragraph 1, of
the Statute, pursuant to which ‘the Court shall satisfy itself that it has jurisdiction in any
case brought before it” and was also affirmed by the Appeals Chamber of the International
Criminal Tribunal for the Former Yugoslavia (ICTY) in its landmark ‘Decision on the De-
fence Motion for Interlocutory Appeal on Jurisdiction’ in the ‘Tadic’ case”

(http://www.legal-tools.org/doc/0568f7/).
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1.6. Re-visiting Methodologies

One of the most pressing dilemmas of the ICC is that it may have opened
many doors that are difficult to close. Many of the existing State referrals
are open-ended. There is no sunset clause. Situations under proprio motu
consideration are highly dynamic. Pessimists caution that the situation in
Afghanistan may overburden the Court. Two situations (Burundi, Philip-
pines) concern States which have notified their withdrawal from the Stat-
ute. ICC preliminary examinations may endure for years. Some of them
may never result in concrete cases.

As in Goethe’s poem, much energy has been devoted to the ‘in’,
namely how to get the ICC into the picture. The critical side effects or the
‘out’, namely the resolution of underlying problems, has received less
attention. The ICC may easily become a victim of its own magic. Placing
too many of the world’s most intractable conflicts under ICC preliminary
examination, without meaningful support, is likely to cause disappoint-
ment. It is easy to add new situations to the Court’s docket in order to
express concern over atrocities or put pressure on States to act. Prelimi-
nary examinations may serve partly as what French sociologist Emile
Durkheim has called the reaffirmation of a “collective conscience”.?’
They contain an expression of moral outrage through which the interna-
tional community reaffirms its values to itself. But they can turn into a
Trojan horse, if they simply remain an end in themselves. It is much hard-
er to keep up leverage over time, carry out reliable monitoring and to
translate preliminary examinations into meaningful accountability strate-
gies. The ICC has not yet managed to develop a fully convincing strategy
to tackle some of the problems of preliminary examinations. Some of the
existing methodologies may need adjustment.

First, the scope of ICC engagement requires careful scrutiny. Less
may sometimes be more. The OTP must strike a balance between conflict-
ing rationales, namely pursuing multiple situations in parallel, but with a
partial focus or lesser depth, or doing fewer situations with greater intensi-
ty. In many existing situations, the ICC has stayed on the surface. It has
closed some preliminary examinations without investigation, or confined

37 On Durkheim and international criminal law, see Immi Tallgren, “The Durkheimian Spell

of International Criminal Law?”, in Revue interdisciplinaire d’études juridiques, 2013, vol.
71, pp. 137-69.
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itself to a few thematic investigations and prosecutions®® in contexts
where preliminary examinations went on to investigation. This comes at a
price of lack of sustainability. It might be helpful to pursue some situa-
tions in greater depth in order to leave a lasting footprint or gradually
build accountability upwards. Thematic and structural preliminary exami-
nations need to be balanced.

Second, the infrastructure of preliminary examinations requires fur-
ther investment, if promoting national justice is taken seriously as one
main goal of preliminary examinations. Existing experiences, such as the
ICC engagement in Colombia, suggest that it is not enough to conduct
structural analysis in order to incentivize domestic action. It is important
to back up analysis by on-site visits, formulation of initial hypotheses and
identifying potential cases during preliminary examination, in order to
maintain leverage, so to speak.” It is further crucial to strengthen moni-
toring capability, in order to facilitate sustainable complementarity as-
sessments. Situations such as Libya have shown that circumstances may
quickly change, even where a certain degree of deference is given to do-
mestic jurisdiction. It is essential to pursue long-term monitoring and keep
track of domestic proceedings, in order to take into account such changes
or allow for a re-opening of situations.

Third, criteria for deference to national jurisdictions at the situation
stage need further thought. The standard for deference has varied across
situations. In some contexts, the OTP has extended its preliminary exami-
nation and deferred to national authorities in the hope that genuine domes-
tic proceedings would still occur. In other situations, it has left national
authorities limited space. The admissibility criteria in relation to situations
remain unsettled. The ICC typically looks at potential cases. This leaves a
certain degree of flexibility, and more leeway than at later stages, that is,
when an investigation has already materialized into a case. One of the
downsides of the existing methodologies is that they are highly ICC-
centric. Domestic authorities must essentially mirror potential ICC cases.
There may be space for greater leeway. It may be, in particular, too strict

3 See, generally, Morten Bergsmo (ed.), Thematic Prosecution of International Sex Crimes,

2nd edition, Torkel Opsahl Academic EPublisher, Brussels, 2018 (http://www.toaep.org/ps-
pdf/13-bergsmo-second).

3 See Paul Seils, “Putting Complementarity in its Place”, in Carsten Stahn (ed.), The Law
and Practice of the International Criminal Court, Oxford University Press, 2015, pp. 305,
317-20.
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to require that domestic investigations and prosecutions must focus on the
same incidents.*’ It would be helpful to spell out relevant parameters more
clearly. Some voices have suggested that the OTP should leave a greater
margin of appreciation to so-called Third-World States in its assess-
ments.*!

Fourth, the length of preliminary examinations deserves further at-
tention. There is a discrepancy between words and action. Some prelimi-
nary examinations have been criticized for taking too long. Long prelimi-
nary examinations may miss the ‘golden hour’ of evidence collection.*
The mass of available information is likely to increase in the future, due
the rise of new technologies* and the availability of a large amount of
open-access materials. Some have argued that the ICC should set limits
for the duration of preliminary examinations. The problem with this ap-
proach is that the appropriate length of preliminary examination is con-
text-specific. Reasonable limits are difficult to define in abstract terms.
They require a hypothesis. It may be preferable to develop internal
benchmarks, and better channels of communication where situations are
pending for years. New technologies may facilitate the determination of
the crime-base and context. Admissibility assessments are often most
complex and time-consuming. It is important to move to such assessments
as quickly as possible.

Fifth, the pros and cons of transparency need to be carefully consid-
ered. Over past years, the [CC has made unprecedented efforts to increase
the transparency of preliminary examinations. Making preliminary exam-
ination public has many advantages. Transparency enhances leverage and
the perception of the equal application of the law. It may contribute to
prevention. But it also has trade-offs. It curtails the flexibility of the OTP,
triggers additional inquiry, and may raise the expectations of affected

40" For a critique, see Carsten Stahn, “Admissibility Challenges before the ICC: From Quasi-

Primacy to Qualified Deference?”, in Carsten Stahn (ed.), The Law and Practice of the In-
ternational Criminal Court, pp. 228-59.

Steven Kay QC and Joshua Kern, “A Prudential, Policy-Based Approach to the Investiga-
tion of Nationals of Non-States Parties”, in EJIL: Talk!, 30 May 2018.

42 Anni Pues, “Towards the ‘Golden Hour’?: A Critical Exploration of the Length of Prelimi-
nary Examinations”, in Journal of International Criminal Justice, 2017, vol. 15, no. 3, pp.
435-53.

Lindsay Freeman, “Digital Evidence and War Crimes Prosecutions: The Impact of Digital
Technologies on International Criminal Investigations and Trials”, in Fordham Interna-
tional Law Journal, 2018, vol. 41, no. 2, pp. 283-336.
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communities. Making the names of possible suspects public may raise due
process concerns.** The virtues of transparency need to be balanced
against the requirements of confidentiality.

Sixth, the problem of exit needs to be addressed more comprehen-
sively. Disengagement from situations is complex. The ‘in’ should not be
approached with a vision of the ‘out’. The main question is how the ICC
can leave a sustainable impact in situations. The OTP will inevitably face
selectivity challenges each time it disengages from a situation. It needs
manage the expectations of different actors involved: States, victims and
affected communities, and the media. For instance, States may seek guid-
ance as to how they may be de-listed from preliminary examinations. Vic-
tims and information providers seek answers as to their communications.

Sustainable exit is a process. It should be guided by a number of
factors, such as thorough planning and revisiting of hypotheses through-
out the preliminary examination; careful and well-reasoned explanations
of decisions not to proceed with an investigation; continuing interaction
with senders of communications, victims, and media; identification of
potential accountability gaps and signposts for State action; as well as co-
operation of the ICC with other accountability networks or domestic au-
thorities, including potential co-operation by the ICC under Article 93(10)
in order to facilitate further investigations or prosecutions.

1.7. Contents of the Following Chapters

In his foreword, Judge LIU Daqun of the MICT points out the relevance
of effective control on preliminary examinations, which may give rise to
many questions by the public, including political ones. In particular, the
sensitive issue of investigating sitting Heads of State “may become a turn-
ing point in the life of an international criminal justice institute”, as the
dichotomic examples of Milosevi¢ and al-Bashir show. Judge LIU re-
minds us that the policy issues related to preliminary examination are also
“closely related to the function and development of the Court as a whole”,
and recommended the ICC to adopt the procedure of ‘policy review’ at the
ICTY.

Ambassador Martin Serby stresses the importance of what he calls
‘fact-work’, as well as praises the technicality and neutrality of the term

4 The practice of the OTP so far has been to make public only the names of the States or

armed groups involved, and not individuals.
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‘quality control’. He gives us four personal insights as to (i) the richness
of the content of this anthology, (ii) the applicability of the lessons to na-
tional jurisdictions, (iii) the necessity of not only regulations, but an
awareness or culture in the organizations, and (iv) the particular responsi-
bility of leaders of criminal justice agencies to set examples.

In Part 1 of Volume 1, we ask contributors to tell us how prelimi-
nary examination is actually practised in the jurisdictions they have expe-
riences in, as well as what constraints they have faced. It opens with 4n-
drew T. Cayley’s “Constraints and Quality Control in Preliminary Exami-
nation: Critical Lessons Learned from the ICTY, the ICC, the ECCC and
the United Kingdom” (Chapter 2), where he gives insights from his rich
personal experiences. On one hand is the ICTY, which started with no rule;
a prosecutor could commence a pre-investigation simply on reading a
book on the defendant. The ICTY prosecutors often found themselves
“assembling a Jumbo jet while at the same time piloting it across the At-
lantic”. On the other hand is the hybrid scheme at the ECCC, where “the
legal procedures |[...] were some of the best suited and fairest, at least on
paper, of any of the courts that were specially established to deal with
these mass crimes”. Even at pre-investigative stage, the Co-Prosecutors
have to include both damning and exculpatory in the Introductory Sub-
mission to the Co-Investigating Judges, unlike most other courts (an idea
which Gregory Gordon will also seize upon in his chapter.) Lastly, he
brings us to the “extremely challenging” domestic investigations on al-
leged British war crimes in Iraq from his perspective as the Director of the
Service Prosecuting Authority, explaining the pre-investigative processes
that were “some of the most rigorous” he has seen.

In “The Concern for Quality Control and Norwegian Preliminary
Examination Practice” (Chapter 3), Runar Torgersen brings a rare Scandi-
navian perspective to this subject matter. Giving us an overview of the
limited scope of preliminary examinations (as distinct from formal inves-
tigation) in different cases, he addresses the quality concerns, in particular
due to lack of regulations. He observes that, whereas over all “there seems
to be a fair attention to and control of the scope of preliminary examina-
tions” in Norway, “[c]ontrolling the content of preliminary examinations
appears to be one of the main challenges”. This, he argues, calls “for a
more structured approach to preliminary examinations”.

In contrast to the civilian context, in “Preliminary Examination in
the United States Military: Quality Control and Reform” (Chapter 4),
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Franklin D. Rosenblatt gives us an insider’s view of the United States
military’s preliminary examination process in Afghanistan and Iraq. Point-
ing out that “speed is the most salient virtue for preliminary examinations
in the context of military operations”, he first considers the fact-finding
and filtering roles of non-judicial mechanisms for preliminary examina-
tion. He then turns to the judicial mechanisms, where he argues that time
pressures and a series of definite laws and procedural requirements actual-
ly aids the exercise of prosecutorial discretion. In his lucid writing, Ros-
enblatt describes the unique military context for these preliminary exami-
nations conducted abroad, as well as their direct impact upon the success
or failure of the mission: “at times when good behaviour is needed the
most, the tendency to bring in soldiers likely to cause trouble is also
greater”, an “uncomfortable paradox about wartime misconduct”. In his
conclusion, he gives us 10 suggested best practices from ‘“hard-earned
recent American military experience”.

Providing the anthology with an Eastern perspective, in “Pre-
Investigation and Accountability in India: Legal and Policy Roadblocks”
(Chapter 5), Abraham Joseph forcefully argues how, in his view, “the
Indian legal framework is inadequate to deal with” what he terms “mass
crimes”, which he illustrates in five examples. In India, he says, the func-
tion of investigation is vested with the police, without formal distinction
between pre-investigation and investigation. Despite a formal prosecution
organ, there is no effective co-ordination between the police and prosecu-
tion at the investigative stage. He concludes by giving five suggestions on
the way forward for India.

In the last case study of domestic preliminary examination, in
“German Preliminary Examinations of International Crimes” (Chapter 6),
Matthias Neuner discusses how the German Federal Prosecutor General
conducts preliminary examinations into international crimes in the ab-
sence of explicit statutory regulation, and what quality control measures
are applied. After an overview of the measures available in a preliminary
examination of international crimes, Neuner gives a detailed examination
of the cases. He explains how the German legislature impliedly provides
the FPG with a structured discretion to suspend a preliminary examination,
with only limited judicial review possible.

Transiting from the domestic to the international scene, in “The Le-
galistic Function of Preliminary Examinations: Quality Control as a Two-
Way Street” (Chapter 7), Matilde E. Gawronski, an Associate Situation
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Analyst at the ICC-OTP, suggests that preliminary examination at the ICC
is “first and foremost a legalistic analytical process” that is “essentially
about rules, benchmarks, and parameters, against which information is
assessed and decisions on where to turn and which direction to take are
made”. Under the “two-way street” approach proposed, she argues that
the quality of each of the four phases of preliminary examinations could
be both controlled internally (that is, within the ICC-OTP) and enhanced
externally (that is, by inputs of stakeholders such as States, civil society,
victims’ groups, the media and the academia).

Following Gawronski’s overview of the phases, Amitis Khojasteh,
also a Situation Analyst, zooms into and sheds light on the “least report-
ed” phase in “The Pre-Preliminary Examination Stage: Theory and Prac-
tice of the OTP’s Phase 1 Activities” (Chapter 8). Focusing on the role of
prosecutorial discretion especially with regard to communications that
“warrant further analysis”, she argues that the autonomy given to the OTP
is an appropriate one, and the process is carefully “guided by sound and
transparent legal criteria and relevant policy considerations, and subject to
levels of internal review”. Overall, she argues, the OTP’s current ap-
proach “ensures a level of accountability and enables individuals, NGOs,
and other actors to play a meaningful role in the process, while at the
same time preserves the necessary level of prosecutorial independence
and discretion”.

Armed with the theoretical understanding of preliminary examina-
tion in both the domestic and the international contexts, in Part 2 of Vol-
ume 1, we present several case studies on situation analyses. It begins
with Marina Aksenova’s “The ICC Involvement in Colombia: Walking the
Fine Line between Peace and Justice” (Chapter 9), which focuses on the
complementarity dynamics between Columbia and the ICC OTP, which
she describes as the “dialogical model”. Identifying the various tensions
between the internationally and the locally conceived standards in four
concepts, she argues that the ICC did have an impact on the eventual out-
come of the Columbian peace deal, although the Court’s influence on the
“legitimacy deficit” of the peace deal is more limited.

In ““Magical Legalism’ and the International Criminal Court: A
Case Study of the Kenyan Preliminary Examination” (Chapter 10), Chris-
tian M. De Vos argues that “the closure of the Court’s ill-fated intervention
in Kenya stands as a cautionary tale: about the hubris with which then
Prosecutor Luis Moreno-Ocampo approached the situation; about the poor
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quality of the preparations [by the OTP]; and about the ability of govern-
ments to obstruct and hobble a Court that relies on State co-operation”.
Taking a new spin on the concept of “magical legalism” (not to be con-
fused with, though linked to, Gawronski’s legalism), De Vos argues that
the former Prosecutor mistakenly believed that “the ‘language of legali-
ty’ — would be enough to move domestic political actors to action, while
failing to sufficiently appreciate or engage with the country’s complex
political and social contexts”, which led to “fatal presumptions” in the
conduct of the Kenya preliminary examination. Despite this comparative
dim view, he also gives several illuminating recommendations, including
a “more co-operative, place-based approach to examinations and investi-
gations”.

Continuing with the critical view of the former Prosecutor but
broadening the scope to African States in general, in “Challenges in the
Relationship between the ICC and African States: The Role of Prelimi-
nary Examinations under the First ICC Prosecutor” (Chapter 11), Benson
Chinedu Olugbuo asks “what guides the Prosecutor in the exercise of dis-
cretion” during preliminary examination. In so doing, he argues that the
current frosty relationship is due to “the lack of transparency and objectiv-
ity, as well as the inability to adhere to the principles under the Rome
Statute and [OTP] policies” under Moreno-Ocampo’s leadership. It con-
cludes with several recommendations in light of these shortcomings.

Shifting the focus beyond Africa, in “Dealing with the Ongoing
Conflict at the Heart of Europe: On the ICC Prosecutor’s Difficult Choic-
es and Challenges in the Preliminary Examination into the Situation of
Ukraine” (Chapter 12), Iryna Marchuk examines the OTP’s investigation
following Ukraine’s two Article 12(3) declarations. In respect of the
“Maydan crimes”, she argues that the Prosecutor applied overly stringent
definition of crimes against humanity and evidentiary standard, depriving
the Court an opportunity to clarify. In respect of Crimea and eastern
Ukraine, Marchuk highlights the strategic difficulty likely to be experi-
enced by the OTP in light of Russia. Lastly, in respect of quality control,
she gives several recommendations on speedy inquiry and transparency,

Then, the subject of alleged British misdeeds in Iraq is revisited. In
comparison to the discussion in Cayley’s chapter on the domestic side of
the investigations, the next two chapters expand the focus to include the
OTP preliminary examination. In “Accountability for British War Crimes
in Iraq? Examining the Nexus between International and National Justice
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Responses” (Chapter 13), Thomas Obel Hansen scrutinizes the “dynamics,
consequences and impact of the Iraq/UK preliminary examination”,
thereby providing a case study on “how the ICC approaches preliminary
examinations in ‘hard cases’ involving major powers [...] and how such
powers respond and engages the Court when put under scrutiny”. Such
dynamics were complex: while both parties desire to avoid direct confron-
tation (what he calls ‘hand-over’ complementarity), there also needs to be
a credible threat of investigation. In the end, Obel Hansen argues, the
OTP’s approach has only yielded limited progress, which is compounded
by the closure of the Iraq Historic Allegations Team in 2017 due to the
disgrace of Phil Shiner.

Similarly, Rachel Kerr’s “The UK in Iraq and the ICC: Judicial In-
tervention, Positive Complementarity and the Politics of International
Criminal Justice” (Chapter 14), also focuses on the shortcomings of the
British domestic processes, though approaching the subject more broadly
(bringing justice for the Iraq War into the discussion) and focusing less so
on complementarity in comparison. She argues that the preliminary inves-
tigation “sat in the middle of a mess of contradictory and competing con-
cerns, highlighting the delicate relationship between international and
domestic politics, law, pragmatics and principles”, which she seeks to
disentangle “in order better to understand how and why we got here”.

In “The Situation of Palestine in Wonderland: An Investigation into
the ICC’s Impact in Israel” (Chapter 15), using the vivid metaphor of the
Cat in Alice’s Adventures in Wonderland, Sharon Weill examines both the
Court’s contribution to deterrence, prevention, and complementarity.
While pointing out the ICC’s relevance, Weill points out the unintended
consequences and detrimental outcomes it has produce, as well as the
Court’s declining presence, even in terms of reputation. She argues that
the Court need to hasten its pace and make the right decisions.

In “Quality Control in the Preliminary Examination of the Georgia
Situation” (Chapter 16), Nino Tsereteli dexterously combines the theoreti-
cal discussion on the “control of quality” and “quality of control” with the
examination of their application in the Georgian examination. Based on
two alternative logics concerning who is entitled to exercise control, she
identifies three sets of actors and corresponding types of control: political,
social and judicial — both formal and informal, ex ante and ex post. In
light of the bi-directional and interactive nature of preliminary examina-
tion, she advocates against rigid time limits (proposed by, for example,
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Gordon) and instead in favour of a “reasonable time” requirement. Differ-
ent from Gawronski and Khojasteh, Tsereteli focuses on external quality
control only but, like several other contributors, she also advocates for
greater transparency to secure better control.

As the closing chapter on Part 2 and Volume 1, in “The Venture of
the Comoros Referral at the Preliminary Examination Stage” (Chapter 17),
Ali Emrah Bozbayindir provides an extensive analysis on the Gaza flotilla
situation, which was the first referral of a State (and an African one) con-
cerning the alleged crimes committed by a non-State Party. The procedur-
al and substantive issues he examines include, among others, the Prosecu-
tor’s relationship with the other fact-finders, the different interpretations
of ‘gravity’, as well as the issues of limits of prosecutorial discretion and
the nature of Article 53(1)(a) judicial review contained.

In Part 3 of Volume 2, we ask contributors to address the normative
framework of preliminary examinations. It begins with Alexander Heinze
and Shannon Fyfe’s chapter on “Prosecutorial Ethics and Preliminary Ex-
aminations at the ICC” (Chapter 18). Whereas they agree that consequen-
tialist political considerations should sometimes be prioritized to ensure
the functioning of the ICC, they argue that the prosecutorial discretion to
invoke political considerations should be limited by deontological con-
straints as well. In particular, the “interests of justice” analysis should
include both global and local concerns, as well as victims. In the end, they
recommend several changes to the ethical rules of the OTP.

In “Politics, Power Dynamics, and the Limits of Existing Self-
Regulation and Oversight in ICC Preliminary Examinations” (Chapter 19),
using the situation in Palestine as an example, 4Asaf Lubin explores the
current deficiencies in as well as possible reform to the ICC’s oversight of
preliminary examinations, in terms of both the OTP’s self-regulation and
the PTC’s quality control. In particular, he suggests four reforms: (1) re-
phasing of the preliminary examination phase and the introduction of a
Gantt-based review process and a sliding scale of transparency require-
ments; (2) redefinition of the relationship between the OTP and PTC at
the preliminary examination stage; (3) redrafting the existing OTP policy
papers on Preliminary Examinations and Interests of Justice, as well as
adopting a new policy paper on Evidence, Evidentiary Standards, and
Source Analysis; and (4) introducing a ‘Committee of Prosecutors’ as a
new external control mechanism.
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In “Disarming the Trap: Evaluating Prosecutorial Discretion in Pre-
liminary Examinations beyond the False Dichotomy of Politics and Law”
(Chapter 20), Jens Iverson challenges the common and simplistic reduc-
tion of the OTP’s choices in preliminary examination into law versus poli-
tics, instead arguing “in favour of a more open discussion of the trade-offs
inherent in pursuing international criminal justice, particularly on a lim-
ited budget”, in which parties “should directly confront the collisions of
values inherent in the use of prosecutorial discretion”. Adopting such a
viewpoint would enable an appreciation of the “didactic potential” of pre-
liminary examinations — to guide public discussion on the values that un-
dergird international criminal justice.

In “Make the ICC Relevant: Aiding, Abetting, and Accessorizing as
Aggravating Factors in Preliminary Examination” (Chapter 21), Christo-
pher B. Mahony assesses the ICC’s objective of deterring atrocity vis-a-
vis the rising internal armed conflicts fuelled by external actors. As ag-
gression has been activated, he argues, conduct enabling conflict as well
as war crimes should constitute a key aggravating criterion for opening a
formal investigation. Using the Syrian and the Afghan situations as exam-
ples, he argues that the OTP has failed to adequately focus on the role
played by external aiders, abettors, as well as accessories in its prelimi-
nary examinations. Doing so would, he argues, both marry jus in bello
with jus ad bellum, and allow an effective prosecution of the crime of
aggression.

In “The Standard of Proof in Preliminary Examinations” (Chapter
22), Matthew E. Cross sheds much needed light on the fundamental ques-
tion precedent to any assessment of “quality”: if preliminary examination
is about meeting the conditions in Article 53(1), just when are they met?
“In other words, what standard of proof is applied, and what are the im-
plications of this standard?” Cross distinguishes the standards applicable
to Article 53(1)(a)—(b) and 53(1)(c), comparing the former with its coun-
terparts in Articles 15(4) and 58, which he argues to be the same. In turn,
this implies that: (i) preliminary examinations are not a re-flection of the
Prosecutor’s opinion but merely a statement of what the information made
available to her reasonably suggests; (ii) preliminary examinations there-
fore serve a largely procedural function; and that (iii) preliminary exami-
nations reflect a sophisticated balance struck. Overall, he observes, “the
Court employs a system which makes a fair and reasonable effort to meet
the unique constraints under which it operates™.
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In “Reconceptualizing the Birth of the International Criminal Case:
Creating an Office of the Examining Magistrate” (Chapter 23), Gregory S.
Gordon analyses the various problems surrounding preliminary examina-
tion and proposes a bold institutional solution. The Office of the Examin-
ing Magistrate, he proposes, would collaborate with the OTP on referrals,
in a clearly defined temporal framework of 24 months. The new Office
would, he argues, “provide an independent set of eyes and a degree of
oversight” and, overall, promote complementarity, deterrence, efficiency
and equality of arms.

In Part 4 of Volume 2, we focus on the specific themes of transpar-
ency, co-operation and participation in preliminary examination. It begins
with Ana Cristina Rodriguez Pineda’s “Deterrence or Withdrawals? Con-
sequences of Publicising Preliminary Examination Activities” (Chapter
24), where she argues that, while the OTP’s efforts on publicity are lauda-
ble, “purposefully using preliminary examinations in a different manner
from what the Statute intended can run counter to the interests of the ICC
as a whole”.

In “Objectivity of the ICC Preliminary Examinations” (Chapter 25),
Viadimir Tochilovsky reveals and argues against the partiality of the OTP
in situations referred by States themselves, such as Congo, Cote d’Ivoire
and Uganda. While not blindly pursuing a ‘fair balance’, he argues that
the OTP should adopt an even-handed approach, which includes (i) ex-
panding its sources by requesting information from organizations, (ii)
conducting on-site visits to the rebel-held territory, and (ii1) use of experts
in domestic investigations.

Next, Mutoy Mubiala examines “The ICC’s Interplay with UN
Fact-Finding Commissions in Preliminary Examinations” (Chapter 26),
using the case studies on Darfur, Libya and the Central African Republic.
Overall, he states, they are “two cross-fertilizing and mutually reinforcing
processes”. While the Commissions’ findings often catalyse further OTP
investigations, the open-source information received by latter also con-
tribute to the former’s fact-finding. As the UN continues to streamline and
professionalize its fact-finding missions, Mubiala argues for a more insti-
tutionalized co-operation with the UN, especially in light of the OTP’s
capacity. Towards this end, he recommends the adoption of standards of
operating procedures to complement the existing UN-ICC Cooperation
Agreement.
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In “Non-States Parties and the Preliminary Examination of Article
12(3) Declarations” (Chapter 27), LING Yan argues that, although Article
12(3) declarations have so far been treated as a precondition for the exer-
cise of jurisdiction followed by the Prosecutor’s usual proprio motu inves-
tigation procedures, they are in fact a combination of acceptance of juris-
diction and self-referrals of their own situations by non-States Parties.
Seen in that light, the longer time and the lack of judicial oversight asso-
ciated with ordinary proprio motu investigations are, she argues, unfair
for those accepting States. In response, she proposes both a time limit as
well as oversight by the Pre-Trial Chamber for Article 12(3) declarations.

In “Making Sense of the Invisible: The Role of the ‘Accused’ dur-
ing Preliminary Examinations” (Chapter 28), Dov Jacobs and Jennifer
Naouri point out the “paradoxical cognitive dissonance” of symbolically
focusing on the perpetrator on the outside yet ignoring the accused’s role
and rights during preliminary examinations. Highlighting the ways in
which alleged perpetrators are considered during the preliminary exami-
nation and what impact this might have for future practice of the OTP,
they argue that “the OTP cannot pretend that the potential defendant was
invisible” during a preliminary examination, when the prosecution “starts
developing its theory of the case, which will set in motion and influence a
series of investigative choices, even many years down the road”.

The last two chapters of Part 4 both concern the role of civil society.
First, Andreas Schiiller and Chantal Meloni discuss “Quality Control in
the Preliminary Examination of Civil Society Submissions” (Chapter 29),
drawing from their experience in civil society and the academia, both in
Germany and at the International Criminal Court. At the domestic level,
Schiiller argues, the role played by civil society is key: “On the one hand,
they support the competent prosecutor’s office with valuable information
and analysis; on the other hand, they support victims’ rights to get their
cases heard and challenge the authorities if they refuse, in violation of
their obligations, to pursue investigations”. However, at the international
level, Meloni argues, the ICC’s handling of preliminary examination is
problematic from victims’ perspective. The participation of civil society
and victims are restricted, particularly as examinations indefinitely draw
out and hang in the air. Also, she doubts whether doubling the analysis at
the preliminary examination stage is a “waste of resources, a source of
delays and a ground for ineffectiveness”.
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Part 4 closes with Sarah Williams’ analysis on “Civil Society Partic-
ipation in Preliminary Examinations” (Chapter 30), where she similarly
argues that the Article 15 mechanism is ill-suited for civil society seeking
to influence the OTP’s actions. The existing judicial oversight is designed
to guard against an overly zealous prosecutor, but not a reluctant one.
Nevertheless, she advocates against granting standing for civil society
actors to challenge prosecutorial decisions. Instead, Williams looks at the
alternative avenue of influence by amicus curiae briefs, which she sug-
gests has some influence, if somewhat limited. She suggests that civil
society actors must look for still other methods of influence, including (1)
a call for “friend of the prosecutor” submissions during preliminary exam-
ination and (ii) a staged approach to Article 15 communications. Lastly,
she also advocates for greater transparency on the part of the OTP.

Finally, Part 5 of Volume 2 explores various substantive themes,
beginning with Usha Tandon, Pratibha Tandon and Shreeyash U. Lalit’s
“Quality Control in Preliminary Examination of Rape and Other Forms of
Sexual Violence in International Criminal Law: A Feminist Analysis”
(Chapter 31). Observing that many allegations of sexual violence either
fail to get through preliminary examination or lead to charges, they argue
in favour of a feminist, instead of merely a gendered, approach. They also
advocate in favour of a new ‘“shared complementarity” approach in re-
spect of sexual violence.

Shifting the attention to another class of victims, in “Preliminary
Examinations and Children: Beyond Child Recruitment Cases and To-
wards a Children’s Rights Approach” (Chapter 32), Cynthia Chamberlain
examines how the recent Policy on Children can fruitfully apply to pre-
liminary examinations under Article 53. The OTP, she argues, must pay
regard to the principles enshrined in the Convention on the Rights of the
Child, as well as develop a network with children’s rights actors. In par-
ticular, she stresses the importance of actively seeking information on
children when it is missing.

In “Casting a Larger Shadow: Premeditated Madness, the Interna-
tional Criminal Court, and Preliminary Examinations” (Chapter 33), Mark
Kersten examines the curious notion of the ICC’s ‘shadow’. Unlike other
contributors who argue for a more limited approach, he seeks to explore
“novel strategies at the preliminary examination stage of ICC interven-
tions, strategies that could enlarge the ICC’s shadow”, arguing that the
OTP “should consider deploying more intrepid strategies at the prelimi-
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nary examination phase in order to positively influence the behaviour of
the Court’s potential targets” — since the Court’s strategies are the light
creating the shadow. Among other things, he boldly suggests the use of

the ‘madman theory’ “in the most politically sensitive and precarious con-
texts”.

In “Open Source Fact-Finding in Preliminary Examinations” (Chap-
ter 34), Alexa Koenig, Felim McMahon, Nikita Mehandru and Shikha
Silliman Bhattacharjee observe the significant role played by “rigorous
collection and analysis of open source information” due to the OTP’s lim-
ited investigative powers during a preliminary examination. They ask
“how can evolving practices around the use of online open source in-
formation be harnessed to improve the quality of preliminary examina-
tions at the ICC?”, a particularly important question in light of “our rapid-
ly expanding digital information ecosystem”.

Lastly, in “ICC Preliminary Examinations and National Justice:
Opportunities and Challenges for Catalysing Domestic Prosecutions”
(Chapter 35), Elizabeth M. Evenson presents highlights of Human Rights
Watch’s research on the catalytic (albeit secondary) role of preliminary
examination, focusing on seven challenges in implementing positive
complementarity.

1.8. Not a Conclusion

Not all of the mysteries of preliminary examinations may be fully solved.
But these two volumes mark an attempt to de-mystify many of the
strengths and weaknesses of preliminary examination practice in the area
of core international crimes. It is the first of its kind. It is our hope that the
volumes offer new insights to understand the magic, mystery and mayhem
of preliminary examinations, especially at the ICC, and to address some
of the existing challenges.

Back now, broom,

into the closet!

Be thou as thou

wert before!

Until I, the real master

call thee forth to serve once more!
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Constraints and Quality Control in
Preliminary Examination:
Critical Lessons Learned from
the ICTY, the ICC, the ECCC and
the United Kingdom

Andrew T. Cayley”

Selecting criminal cases for investigation and prosecution in an interna-
tional jurisdiction has never been so important nor fraught with such risk.
When investigations commence, victims expect justice, and that expecta-
tion grows very quickly. Successful investigations and prosecutions pro-
mote support and provide the international system with a source of legiti-
macy. Each time there is a slip or falter in an international investigation or
prosecution, it risks making the news, unlike with most domestic prosecu-
tions. When there is success, confidence in the system grows.

The purpose of preliminary examination at the International Crimi-
nal Court (‘ICC’) is a specific one: “The goal is to collect all relevant
information necessary to reach a fully informed determination of whether
there is a reasonable basis to proceed with an investigation. If the Office
[of the Prosecutor] is satisfied that all the criteria established by the Stat-
ute for this purpose are fulfilled, it has a legal duty to open an investiga-
tion into the situation”.! This process is unique to the ICC. The ad hoc
tribunals and hybrid courts did not adopt this practice in their governing
instruments but they all engaged in some form of pre-investigative activi-

Andrew T. Cayley CMG QC FRSA is the Director of Service Prosecutions of the United
Kingdom. He was the International Co-Prosecutor of the ECCC from 2009 to 2013, Senior
Prosecuting Counsel at the ICC from 2005 to 2007, Senior Prosecuting Counsel and Pros-
ecuting Counsel at the ICTY from 1996 to 2005 and Defence Counsel at the ICTY and
SCSL 2007 to 2009. The views expressed are his own and do not represent those of Her
Britannic Majesty’s Government or those of the ICC or United Nations.

Office of the Prosecutor, ICC (hereinafter ‘OTP”), Policy Paper on Preliminary Examina-
tions, 1 November 2013, p. 2, para. 2 (http://www.legal-tools.org/doc/acb906/).
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ty to decide what should or should not be investigated and subsequently
prosecuted. Pre-investigative activities, both at the international and do-
mestic level, are vital because, as has been stated, a weak start often
makes for “crooked and broken war crimes cases which undermine trust
among victims, donors and the public”. At the Peace Palace conference on
which these volumes are based, Professor Morten Bergsmo spoke of the
moral strength required in the early stages of any international case and of
the need for the truth to be spoken. Narrative can only have effect when
all senior practitioners speak out themselves and recall their own experi-
ences, mistakes as well as the consequences of success and failure in this
most challenging international arena.

The aim of this chapter is to bring to bear my personal experiences
and to examine the practices at the International Criminal Tribunal for the
former Yugoslavia (‘ICTY”), the Extraordinary Chambers in the Courts of
Cambodia (‘ECCC’) and domestically in the United Kingdom in the face
of the ICC preliminary examination in respect of the allegations against
UK forces in Iraq, to see what lessons can be learned for the future both
for the ICC and for domestic jurisdictions addressing these core interna-
tional crimes.

2.1. Pre-Investigative Activity at the ICTY

There is scant provision in the ICTY Statute or in its Rules of Procedure
and Evidence that governs the pre-investigative activity of the Office of
the Prosecutor (‘OTP’). Article 18(1) of the Statute states that: “The Pros-
ecutor shall initiate investigations ex-officio or on the basis of information
obtained from any source, particularly from Governments, United Nations
organs, intergovernmental and non-governmental organisations. The Pros-
ecutor shall assess the information received or obtained and decide
whether there is sufficient basis to proceed”.? So the ICTY Statute identi-
fies two bases on which to initiate investigations: the first is grounded in
the Prosecutor’s inherent powers and the second is on the basis of infor-
mation received from outside sources, with the Statute providing a non-
exhaustive list of those sources. While it is not expressly stated, the ex
officio power vested in the Prosecutor appears to relate to preliminary
investigations initiated upon the basis of information gathered by the OTP

2 Statute of the International Criminal Tribunal for the Former Yugoslavia, adopted 25 May

1993, amended 17 May 2002, Article 18(1) (‘ICTY Statute’) (http://www.legal-tools.org/
doc/b4f63b/).
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itself, as opposed to information provided to the Prosecutor by outside
bodies. There is no further explanation of what “a sufficient basis to pro-
ceed” means and there are no express provisions either in the Statute or
the ICTY Rules of Procedure and Evidence which address the mechanics
or conduct of the ICTY s pre-investigative process.’ As long as the pro-
posed investigation targets crimes which fall within the jurisdiction of the
ICTY, it is admissible.* No judicial or other oversight was provided for in
the pre-investigative processes at the ICTY and there was no written OTP
policy, as far as I recall, in the way that situations were selected for inves-
tigation. So a very great deal of unrestrained discretion was vested in the
ICTY Prosecutor at the pre-investigative stage. From my personal recol-
lections of the early days of the ICTY, I know that the Blaski¢ case, for
example, commenced as a result of a Canadian prosecutor working for the
OTP reading a book written by the former commander of the British
Cheshire Regiment deployed to Bosnia-Herzegovina as part of the United
Nations Protection Force (‘UNPROFOR”) in 1992.° The book describes,
amongst other things, the Cheshire Regiment’s presence as part of
UNPROFOR in Central Bosnia and its challenging role in the Mus-
lim/Croat conflict in that area between 1992 and 1993. It was in the
course of this conflict, within the wider Bosnian conflict, that the allega-
tions in Blaski¢ arose. In hindsight, it might seem somewhat surprising
that a semi-autobiographical book, by a British professional soldier, be-
came part of the basis for a major international criminal investigation. The
most pertinent observation I can make here is that I recall Bosniak repre-
sentatives to the ICTY, in the mid-1990s, expressing a degree of surprise
that the ICTY had decided to prioritise an investigation into this particular
case. Undoubtedly, serious crimes had been committed in Central Bosnia
by the Bosnian Croat military forces led by nationalist political figures,
but crimes that are more serious had also been committed elsewhere in
Bosnia-Herzegovina during 1993 and it might have been more prudent to
first prioritise other areas of Bosnia-Herzegovina for investigation. The
centrepiece of the Blaski¢ investigation concerned the murder of civilians

3 See ibid., Article 18; and ICTY, Rules of Procedure and Evidence, revision 50, adopted 11
February 1994, amended 8 July 2015, IT/32/Rev.50, part 4 (this part of the Rules only ad-
dresses how an investigation should be conducted) (‘ICTY Rules rev. 50°) (http://www.
legal-tools.org/doc/30d£50/).

4 ICTY Statute, Article 1, see supra note 2.

Lieutenant Colonel Bob Stewart, Broken Lives: A Personal View of the Bosnian Conflict,

HarperCollins, 1994.
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on 16 April 1993 in the village of Ahmici by Bosnian Croat armed forces
where at least 103 Bosnian Muslims had been killed, many of whom were
women, children and the elderly.® The accused, Tihomir Blaski¢, was a
colonel in the Bosnian Croat armed forces and a local commander at the
time of the offences.” In 1995, when this investigation commenced, there
were certainly crimes that were more serious, or patterns of crimes com-
mitted elsewhere in Bosnia-Herzegovina that required investigative priori-
ty. In addition, there were individuals who bore a much greater responsi-
bility for serious violations of international humanitarian law than Blaskic.
In July 1995, over 8,000 men and boys were murdered in and around Sre-
brenica.® The end of the siege in Sarajevo led to between 1,000 and 1,500
deaths.” Colonel General Ratko Mladi¢ and Radovan Karadzi¢ bore far
greater responsibility for mass crimes in Bosnia-Herzegovina than Blaskic.
Of course, it is easy to be an armchair critic, looking back at the early
fragile days of the ICTY. We all have the benefit of the trial and appellate
proceedings at the ICTY against 154 individuals and the passing of over
20 years. These two decades have shed considerable light on what were
the worst crimes and which individuals committed the majority of those
crimes. But in those early days of the Tribunal there was an agenda being
pressed, by some, that all the ethnic groups of Bosnia-Herzegovina were
equally responsible for the crimes committed. Therefore, there was a need
for an equality of effort into the investigation of crimes allegedly perpe-
trated by the Serbs, the Muslims and the Croats. This working assumption
was a simplistic approach to a highly complex war and case selection. It
was also a mistake, since proven by the fact that in the few cases involv-
ing a Bosnian Muslim accused, there was either a very low sentence for
those convicted (thus manifesting a low level of responsibility) or a com-

Charles McLeod, European Community Monitoring Mission, Report on Inter-ethnic Vio-
lence in Vitez, Busovaca and Zenica in April 1993, 15 May 1993, Appendix 2 to Annex N
to ECMM H/S 720; ICTY, Prosecutor v. Tihomir Blaski¢, Trial Chamber, Judgment, 3
March 2000, IT-95-14-T, paras. 416—17 (http://www.legal-tools.org/doc/elae55/).

7 Ibid., para. 9.

8 ICTY, Prosecutor v. Radovan Karadzi¢, Trial Chamber, Judgment, 24 March 2016, IT-95-
5/18-T, para. 5573 (http://www.legal-tools.org/doc/173e23/).
Jan Zwierzchowski and Ewa Tabeau, The 1992-95 War in Bosnia and Herzegovina: Cen-

sus-based Multiple System Estimation of Casualties’ Undercount, 1 February 2010, p. 20
(http://www.legal-tools.org/doc/ba5283/).
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plete acquittal.'” Of the 161 persons indicted by the ICTY, only six were
Bosnian Muslims — less than 0.5% of the total individuals indicted.

At first, the transition from an investigation to an indictment and
charges at ICTY was a very brief and rudimentary legal process which
was often a precursor to a highly complex and lengthy trial. In order for
the Prosecutor to file an indictment, he or she simply had to be satisfied
that there was sufficient evidence to provide reasonable grounds for be-
lieving a suspect had committed a crime within the jurisdiction of the
court.'! An indictment was prepared and then sent to a judge via the Reg-
istry with supporting material (which was often a limited bundle of evi-
dence) to provide foundation for the charges.'? The judge, who applied the
same evidential standard as the Prosecutor, then heard the Prosecutor in a
closed hearing and either confirmed or dismissed each count in the in-
dictment.'® Rule 47 of the Rules remained unchanged from 11 February
1994 (first adopted set of rules) until 25 July 1997, when the rule was
heavily modified by the ICTY Rules Committee.'* The most significant
addition to Rule 47 was a new Rule 47(C), which read:

(C) The reviewing Judge may:
(i) request the Prosecutor to present additional mate-
rial in support of any or all counts;
(i1) confirm each count;
(iii) dismiss each count; or
(iv) adjourn the review so as to give the Prosecutor the
opportunity to modify the indictment.

The two emphasised new sub-provisions were significant because,
for the first time since the ICTY’s establishment, the confirming judge
could demand that the Prosecutor further substantiate the allegations he
was making with additional evidence and the judge could, in effect, re-

Sefer Halilovi¢: acquitted, Enver Hadzihasanovi¢: 5 years imprisonment, Amir Kubura:
2.5 years imprisonment, Naser Ori¢: acquitted, Rasim Deli¢: 3 years imprisonment (Deli¢
died before his appeal was fully heard and determined and the trial judgment was held to
stand.) Mehmed Alagi¢ died before the beginning of his trial.

" ICTY Statute, Article 18(4), see supra note 2; and ICTY Rules rev. 50, Rule 47(B), see
supra note 3.

12 Ibid.
13 Ibid., Rule 47(E) and (F).
14 ICTY, Rules and Procedure of Evidence, revision 11, adopted 11 February 1994, amended

25 July 1997, IT/32/Rev. 11, Rule 47(E) and (F) (http://www.legal-tools.org/doc/30df50/)
(8 July 2015 amended version).
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quire the Prosecutor to go away and amend his indictment to more accu-
rately reflect the evidence presented. In my opinion, and based on my own
experiences at the ICTY between 1995 and 2005, by 1997, the judges had
been increasingly aware that indictments were being confirmed at a fairly
low evidential threshold. They had also known that, post confirmation, a
substantial amount of investigation still needed to be done to ensure that
cases were trial ready and that charges could be proven against an accused
person beyond reasonable doubt — the evidential standard at trial as re-
quired by the Rules."

For a prosecutor, confirming an indictment at the low evidential
standard of “reasonable grounds to believe” means that if your defendant
is arrested the day after confirmation, you may find yourself imminently
going to trial with a case that you may not able to prove beyond reasona-
ble doubt — which quite rightly is the evidential standard for guilt at trial
proceedings. Blaski¢, in which 1 was junior counsel, is a case in point.
Blaski¢ was originally named in an indictment confirmed on 10 Novem-
ber 1995 with five other co-accused persons, including Dario Kordié,
Mario Cerkez, Zlatko Aleksovski, Ivan Santi¢ and Pero Skopljak.'® In
November 1995, I recall, there was no immediate expectation of the pend-
ing arrest of any of the accused. Blaski¢, although a Bosnian Croat, was
by 1996 a senior officer in the Croatian army serving in the Republic of
Croatia. Threats to withhold international and military financial aid to the
Republic of Croatia, if it did not co-operate with the ICTY, led to
Blaski¢’s “voluntary surrender” to the Tribunal far quicker than anyone
anticipated.!” After his voluntary surrender on 1 April 1996, Blagki¢ was
immediately transported to the ICTY. On 3 April 1996, he pleaded not
guilty to all 13 counts of the initial indictment. Considering that others on
the indictment were still at large, and in order for the trial to progress, the
prosecution moved to separate his indictment from the other accused. Six
additional counts were added to more appropriately reflect Blaski¢’s al-
leged conduct. The first amended indictment was issued on 22 November
1996 and, on 4 December 1996, Blaski¢ pleaded not guilty to all counts
against him in this new indictment.

15 ICTY Rules rev. 50, Rule 87(A), see supra note 3.

16 ICTY, Prosecutor v. Kordié¢ et al., OTP, Indictment, November 1995, 1T-95-14-I (http://
www.legal-tools.org/doc/0e94ad/).

Philip Shenon, “Croatian General Plans to surrender to Hague Tribunal”, in New York
Times, 31 March 1996 (http://www.legal-tools.org/doc/7t48b0/).
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A plea of not guilty was registered to the second amended indict-
ment, filed on 25 April 1997 with a corrigendum filed on 16 March 1999.
Although all counts still stood, the second amended indictment contained
more specific allegations as to the scope of his alleged culpability in both
temporal and geographical terms, as well as more specific allegations with
regard to the type of responsibility with which he had been charged. This
amended indictment initially charged the accused with one additional
count (count 2, devastation not justified by military necessity); however,
this count was withdrawn by the prosecution because it had been already
covered in the other areas of the same indictment. The reality is that in
April 1996, when Blaski¢ ‘voluntarily surrendered’, the OTP was not
ready for trial. Investigations furiously continued, not only through both
indictments, but also well into the trial which began in June 1997. I recall
the Senior Prosecutor, in his typical stoic fashion, likened the prosecution
of this case to assembling a Jumbo jet while at the same time piloting it
across the Atlantic. In all fairness, in 1995 the ICTY and its Prosecutor
were under immense pressure to issue indictments. Accounts of on-going
serious violations of international humanitarian law in the former Yugo-
slavia were still being widely reported by the UN and non-governmental
organisations.'® The Tribunal had not achieved very much since its estab-
lishment in May 1993, although initial expectations — by a paralysed in-
ternational community — were unrealistically high. ' Later the ICTY
would deliver in much fuller measure, eventually trying both Radovan
Karadzi¢ and Ratko Mladi¢ — the two individuals for whom truly the Tri-
bunal was established. Hardly anyone, including myself, believed in 1995
that those trials would ever take place.

2.2. The Creation of the Khmer Rouge Tribunal and
Pre-Investigative Activities at the ECCC

I spent November 2009 to September 2013 as the International Co-
Prosecutor of the ECCC.

The French, who had arrived as a colonial power in Cambodia in
the middle of the nineteenth century, superimposed their civil law system
onto the traditional Khmer conciliatory system of justice. The French sys-

18 See, for example, Human Rights Watch, “The Fall of Srebrenica and the Failure of UN
Peacekeeping”, 15 October 1995.

19 Diane Orentlicher, Some Kind of Justice: The ICTY s Impact in Bosnia and Serbia, Oxford
University Press, 2018, pp. 127-129.
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tem was maintained by the Kingdom of Cambodia after it was granted
self-governing status in 1949 and after the country became fully inde-
pendent in 1953. In 1975, the Khmer Rouge destroyed the Cambodian
legal system along with all other institutions that were connected with
Western liberal democratic principles.?’ Prosecutors, judges and law pro-
fessors were murdered or forced to flee the country.?! Court buildings and
the national law school were converted to other uses.”> At the end of the
Khmer Rouge period of destruction, there were an estimated six to ten
Cambodian legal professionals still alive.”* Vietnam invaded Cambodia in
December 1978 and by 8 January 1979 had occupied the entire country.
Cambodia remained under Vietnamese occupation from 1979 to 1991,
during which time the Cambodian legal system was heavily influenced by
Vietnamese socialist legal principles. During the period 1991 to 1993, the
United Nations Transitional Authority in Cambodia, amongst its many
duties, assisted with legal and judicial reform. It was during this period
that Anglo-Saxon common law principles came to influence the Khmer
system. The new Cambodian Criminal Code of 2009 — the year I was ap-
pointed to the ECCC — was drafted by the Cambodian Ministry of Justice,
assisted by French experts under the French co-operation project. There
are myriad influences on what is now the law of Cambodia, but for myself,
as a lawyer trained in the English common law system, and having also
worked in the international criminal jurisdictions, the ECCC and the na-
tional criminal courts of Cambodia most closely resemble what I under-
stand to be the French civil law scheme. The two most important and dis-
tinctive attributes of the ECCC are that a judge — or in the ECCC’s case,
two judges — carry out the formal criminal investigation and the victims
are not just witnesses but are civil parties to the investigation, trial, and
appellate proceedings. Oddly, the trials themselves at the ECCC, as I re-
call them, were very much adversarial in nature. I remember the first in-
ternational co-investigating judge, Judge Marcel Lemonde, who was
French, stating to me that the civil law system would eliminate lengthy

20 See generally Elizabeth Becker, When the War was Over: Cambodia’s Revolution and the

Voices of Its People, Simon & Schuster, 1986; Michael Vickery, Cambodia: 1975-1982,
South End Press, 1984; David Porter Chandler, The Tragedy of Cambodian History: Poli-
tics, War and Revolution since 1945, Yale University Press, 1992.

2L Jbid.

2 Jbid.

23 Peter J. Hammer, “Killing the Khmer Rouge”, in Journal of the International Institute,

2000, vol. 7, no. 2.
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confrontational trials because the investigating judges were supposed to
“establish the truth investigating both incriminating and exonerating evi-
dence equally”. The trial would be a short affirmative process largely up-
holding the findings of the investigating judges. Unfortunately, civil law
principles did not achieve the aim of brief trials, most likely because of
the volume of evidence involved in trials before the ECCC and the fact
that many of the participants in the trials, including international judges
and counsel, were from common law systems.

The ECCC was finally established in 2006 after almost 10 years of
negotiations between the United Nations and the Cambodian government.
On 11 April 1997, the Human Rights Commission had requested the Sec-
retary General, in collaboration with the Human Rights Centre in Cambo-
dia, to “examine any request by Cambodia for assistance in responding to
past serious violations of Cambodian and international law as a means of
bringing about national reconciliation, strengthening democracy and ad-
dressing the issue of individual accountability”.?* On 21 June 1997, the
First and Second Prime Ministers of Cambodia wrote to the Secretary
General requesting the help of the United Nations and international com-
munity in bringing to justice those persons responsible for genocide and
crimes against humanity.?® The letter apparently was unexpected by Kofi
Annan, then Secretary General, but was transmitted, on 24 June 1997, to
both the Security Council and the General Assembly.?® I have always
found it utterly remarkable that this letter from the joint prime ministers
was ever sent at all to the UN. By the end of June 1997, the two signato-
ries to the letter had been in a bitter dispute, violence had broken out be-
tween their respective military forces and by 4 July 1997, Prince Ranna-
ridh, the First Prime Minister, had fled the country.?’

But by 1997, accountability for these most serious crimes, which
put international peace and security at such extreme risk, was at the fore-
front of the United Nations agenda and so every effort would be made to

24 United Nations Commission on Human Rights, Situation of Human Rights in Cambodia,

11 April 1997, E/CN.4/RES/1997/49, para. 12 (http://www.legal-tools.org/doc/febb30/).

25 Identical letters dated 23 June 1997 from the Secretary-General addressed to the President
of the General Assembly and to the President of the Security Council, 24 June 1997, UN
Doc. A/51/930 and S/1997/488, Annex.

26 Ibid.

27 Brad Adams, “Cambodia: July 1997: Shock and Aftermath”, in Human Rights Watch, 27
July 2007 (http://www.legal-tools.org/doc/15b1b4/).
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ensure that mechanisms would be established to deal with both historical
and current crimes. I recall that time in the late 1990s so clearly now. I
was in my mid-thirties with a young family. I was working round the
clock with a fantastically committed group of prosecutors, investigators,
legal advisers and support staff at the ICTY. By 1999, we had completed
Blaski¢ and I was junior counsel on the first prosecution for events at Sre-
brenica. While those real horrors were making themselves known to a
disbelieving world, I recall we all felt so empowered by what we were
doing. It was the most important legal work that most of us would ever do,
and while it was very challenging at times, there was a constant sense of
hope and optimism, which was simultaneously energising and intoxicat-
ing. That hope and optimism carried most of us through the tragedy and
terrors we were dealing with every day in the courtroom or out in the field.
Indeed, in the year before, in 1998, harnessing the powerful momentum
generated both by the ICTY and its counterpart for Rwanda, the Rome
Statute had been signed, paving the way for a permanent international
criminal court. For the first time since 1945, many of us, who had grown
up during the frightening uncertainty of the Cold War, truly felt we were
part of a new endeavour — “a new world of law, where the strong are just
and the weak secure and the peace preserved”.”®

The negotiations regarding the agreement to form the ECCC were
“protracted and, at times, difficult”.? In 1999, a UN Group of Experts had
recommended an international tribunal, like the ICTY, as the safest and
fairest forum in which to adjudicate the massive crimes of the Khmer
Rouge. The Cambodian government rejected this proposal and then re-
jected a subsequent UN proposal for a mixed court with a majority of
international judges and an independent, international prosecutor. But the
UN and the international community did not give up and, on 31 March
2003, the Secretary General and the Cambodian government finally set-
tled a draft agreement on the formation of a court to prosecute the crimes
of the Khmer Rouge.’® The General Assembly then approved the draft
agreement on 13 May 2003 and by the same resolution decided that the
ECCC would be funded by voluntary contributions. This funding mecha-

28 John F. Kennedy, Inaugural Address, 20 January 1961 (http://www.legal-tools.org/doc/
4169f7/).

2 Jbid.

30 Report of the Secretary-General on Khmer Rouge Trials, UN Doc. A/57/769, 31 March
2003 (http://www.legal-tools.org/doc/410b6c/).
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nism unfortunately led to many problems in future years, with weary do-
nors and the court lasting many more years than was predicted at its estab-
lishment.*' The agreement on establishing the court was eventually signed
by the United Nations and the Cambodian government on 6 June 2003.%
The Agreement was ratified by Cambodia on 19 October 2004 and it en-
tered into force on 29 April 2005.%* Since the ECCC was to be a domestic
court, the Cambodian legislature would have to implement legislation to
create it, which they duly did by the Law on the Establishment of Ex-
traordinary Chambers in the Courts of Cambodia for the prosecution of
Crimes committed during the period of Democratic Kampuchea.**

The ECCC that was eventually established was on the basis of a
mixed Cambodian/international model — a hybrid court. For example, in
the Trial Chamber there were five judges, three of whom, including the
presiding judge, were Cambodian, and two of whom were international
judges.* In the Supreme Court Chamber, which was the court of final
instance, there were seven judges, four of whom including the president
were Cambodian and three were international judges — in my time from
Poland, Sri Lanka and Japan.*® In terms of decision making, you needed
in the normal course the affirmative votes of four out of five judges in the
Trial Chamber (so all three Cambodian judges plus one international
judge or both international judges and two out of three Cambodian judg-
es — this latter permutation I never witnessed).’’ Reflecting the rest of the

31 Resolution Adopted by the General Assembly: 57/228B Khmer Rouge Trials, UN Doc.
A/RES/57/228/B, 22 May 2003 (http://www.legal-tools.org/doc/533d2a/).

Agreement between the United Nations and the Royal Government of Cambodia concern-
ing the prosecution under Cambodian law of crimes committed during the period of Dem-
ocratic Kampuchea, 6 June 2003, registration no. 41723, amended 27 October 2004,
(‘Cambodia/UN agreement’) (http://www.legal-tools.org/doc/3a33d3/).

Ministry of Foreign Affairs and International Cooperation, Cambodia, Instrument of Rati-
fication on the Agreement between the United Nations and the Royal Government of
Cambodia Concerning the Prosecution under Cambodian Law of Crimes Committed dur-
ing the Period of Democratic Kampuchea, 19 October 2004 (http://www.legal-tools.org/
doc/16524b/); and Cambodia/UN agreement, Article 32, see supra note 32.

Cambodia, Law on the Establishment of Extraordinary Chambers in the Courts of Cambo-
dia for the Prosecution of Crimes Committed during the Period of Democratic Kampuchea,
10 August 2001, 27 October 2004 (promulgated), NS/RKM/0801/12 (http://www.legal-
tools.org/doc/88d544/).

35 Ibid., Article 9 new.

36 Ibid.

37 Ibid., Article 14 new.

32

33

34
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court, there was a Cambodian prosecutor and an international prosecutor
together called the ‘Co-Prosecutors’.*® In my time as the International Co-
Prosecutor, I genuinely had a very good working relationship with my
national counterpart and I tried hard at all times to reach consensus with
her on our activities. She did the same with me. We were not always suc-
cessful. The process of dealing with disagreements between the Co-
Prosecutors was an elaborate one. Where consensus could not be reached
between the two, it had to be determined by a majority decision of the
Pre-Trial Chamber (so four out of three Cambodian judges and two inter-
national judges). If the Pre-Trial Chamber could not reach a majority de-
cision, the disputed action of a single Prosecutor always went forwards.*’
So, in fact, in the event of a disagreement, neither Prosecutor could stop
the other from going forward with a prosecution.

The role of the Co-Prosecutors at the ECCC, prior to trial, was ex-
pressly limited to the supervision of a pre-investigative phase, although
the Co-Prosecutors could participate in the judicial investigation along
with the defence and civil parties by making requests of the Co-
Investigating Judges to carry out further investigation.*” The commence-
ment of a preliminary examination, or preliminary investigation as it was
called at the ECCC, by the Co-Prosecutors was based on either a com-
plaint or information provided by a victim or witness to crimes, or by an
organisation representing such victims or witnesses providing information
to the Co-Prosecutors.*! Oddly, these complaints did not compel the Co-
Prosecutors to commence a preliminary investigation. The Co-Prosecutors
could include a complaint as part of the preliminary investigation, reject it,
forward it direct to the Co-Investigating Judges or simply conduct their
own investigation based on their own information.** The extent of the Co-
Prosecutors’ preliminary investigations was to determine whether evi-
dence “indicates” that crimes within the jurisdiction of the ECCC have
been committed and to identify suspects and potential witnesses.** Once
the Co-Prosecutors had gathered sufficient evidence so they had “reason

38 Ibid., Article 16.
39 Ibid., Article 20 new.

40 ECCC, Internal Rules (Rev. 9), 16 January 2015, Rule 55(10) (http://www.legal-tools.org/
doc/b8838¢/).

41 Ibid., Rule 49.
2 Ibid., Rule 49(4).
4 Ibid., Rule 50(1).
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to believe” crimes within the jurisdiction of the court had been committed,
they would transmit an Introductory Submission to the Co-Investigating
Judges. The Introductory Submission had to contain certain basic details
including a summary of the facts, the type of offence(s) alleged, the rele-
vant provisions of the law that defines and punishes the crimes, and the
name of any person to be investigated.* The rule dealing with the content
of an Introductory Submission has extensive provision on the Co-
Prosecutors’ obligations with respect to exculpatory material. The case
file submitted to the Co-Investigating Judges had to include any evidence
within the actual knowledge of the Co-Prosecutors that may be exculpato-
ry. * Also, there appears to be an ongoing obligation on the Co-
Prosecutors to disclose to the Co-Investigating Judges any material that
within the actual knowledge of the Co-Prosecutors may suggest the inno-
cence or mitigate the guilt of the suspect or the charged person, or affect
the credibility of the prosecution evidence.*® It is worth emphasising that
these extensive obligations with respect to exculpatory evidence com-
mences at the pre-investigative stage. No other court imposed such an
obligation in respect of material that undermined the Prosecution’s case at
this preliminary stage of the investigative process. One suspects two fac-
tors influenced these early vital obligations in respect of exculpatory evi-
dence being incorporated into the Rules. First, the civil law system has
historically always demanded a search for the truth and an investigation
that must by design investigate information that points towards both guilt
and innocence. Second, the early international staft at the court had exten-
sive experience of all the problems surrounding the collection and disclo-
sure of exculpatory material at the ad hoc tribunals. Unfortunately, the
Introductory Submissions of the ECCC are all confidential documents,
made so because they contain preliminary unproven allegations against
the accused and also to protect the safety of those witnesses who provided
evidence which formed the basis of those submissions.

In hindsight, the legal procedures of this court were some of the
best suited and fairest, at least on paper, of any of the courts that were
specially established to deal with these mass crimes, with three significant
features: (i) judicially led investigations, where, at least theoretically, the

4 Ibid., Rule 53(1).
45 Ibid., Rule 53(2).
4 Ibid., Rule 53(4).
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judges were politically independent and had no investment in the outcome
of any trial; (ii) an ongoing obligation on the Co-Prosecutors to disclose
to the investigating judges all exculpatory material and an obligation on
the independent judges to investigate both incriminating and exonerating
material equally;*” and (iii) a formal investigation, where the prosecution,
the defence and victims could participate in the judicial investigation by
making investigative requests of the Judges.*

The legacy of the ECCC is still evolving. While there have been
harsh critics, 1 forecast that history may be kinder to the court than we
could anticipate today. Brad Adams, the highly respected Asia Director of
Human Rights Watch, stated of the ECCC in August 2014 after the verdict
in Case 002(1):

It is a sad indictment of the Khmer Rouge tribunal that after
seven years and the expenditure of more than US$200 mil-
lion, Cambodians now face the prospect that only three peo-
ple will be held legally accountable for the destruction of
their country,” Adams said. “Men who ordered the deaths of
tens of thousands of people are being allowed by Hun Sen
and an indifferent international community to live out their
lives in freedom, often in the same village or on the same
street as their victims.*

The debate about the paucity of results and political interference in
the ECCC will rumble on, but I do question whether the ‘no court at all’
option would have been better than the ECCC. There would never have
been a perfect court in Cambodia, indeed no such international court has
yet been created. Moreover, there would never have been trials at the
ECCC of the thousands of still living members of the Khmer Rouge in
Cambodia. This was never intended by the Cambodian government or the
international community. The court was established to try the senior lead-
ers of the Khmer Rouge and those most responsible for crimes committed
during the Khmer Rouge period. It is fair to claim that the court has tried
all the still living senior leaders of the Khmer Rouge. The court has only
tried three individuals, Kang Kek Lew (Comrade Duch), Nuon Chea, and
Khieu Samphan, who can be categorised as the individuals most responsi-

47 Ibid., Rule 55(5).
5 bid., Rule 55(10).

4 Human Rights Watch, “Cambodia: Khmer Rouge Convictions ‘Too Little, Too Late’”, 8
August 2014 (http://www.legal-tools.org/doc/420cab/).
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ble for crimes committed during the Khmer Rouge period.*® It is possible,
although improbable, that there will be more trials after Case 002(2) of
individuals who fall into the category of those ‘most responsible’.

The ECCC has succeeded in other tangible respects. While Interna-
tional Co-Prosecutor, I travelled to the many public forums the court or-
ganised across the country and I always found local Cambodians acutely
interested in the progress of justice at the ECCC and seeking answers to
what took place during the Khmer Rouge period. Also, survivors and rela-
tives of victims were keen to movingly tell their family stories. I also re-
call that the public gallery of the ECCC, with a capacity for 500 members
of the public to attend, was almost always full every day when the court
was in session. By July 2017, over 390,000 Cambodians had attended
proceedings before the court.’! This is a level of public participation un-
precedented in any other international criminal legal institution.

It should also be emphasised that this court was faced with signifi-
cant obstacles because of the substantial period of time that had passed
since the commission of the crimes. No worthwhile forensic evidence
remained after the passage of nearly thirty years and many witnesses had
died. Those remaining often had imperfect recollection of the trauma and
violence of three decades ago. The relative merit of this historic court will
be debated for decades to come. One man whom I came to respect more
than any other in Phnom Penh was Youk Chang, who himself suffered as
a child under the regime and lost his own sister in the most terrible cir-
cumstances during the cataclysm which was the Khmer Rouge. Escaping
from the Khmer Rouge regime, he eventually made his way to the United
States where he rebuilt his life. On returning to Cambodia, he relentlessly
drove the creation and development of the organisation called the Docu-
mentation Centre of Cambodia, which would collect and record the doc-
umentation of the Khmer Rouge regime in the most methodical and me-
ticulous manner I have ever seen. He allowed me to accompany him as he
travelled the country with his staff, teaching his fellow Cambodians about
the Khmer Rouge. Youk was the most committed human rights activist I
have ever met and his presence was always an inspiration for us all. He

0 ECCC, Closing Order Indicting Kaing Guk Eav alias Duch (Case 001), 8 August 2008,
D99; ECCC, Closing Order Indicting Nuon Chea and Khieu Sampahn (Case 002), 19 Sep-
tember 2007, D427.

ECCC, “Information for Media”, available at https://www.eccc.gov.kh/en/information-
media, last accessed at 14 April 2018.
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could be a fierce critic of the ECCC at times but his observations were
mostly fair and accurate. While acknowledging the courts obvious flaws,
he said this in 2017:

Without the Khmer Rouge Tribunal, Cambodia would not be

able to record and preserve the history of the Khmer Rouge

regime for future generations and establish a critical founda-

tion for the rule of law, which is very vital for national rec-

onciliation in Cambodia.>

That is Youk Chang’s personal life-time mission. To preserve the

truth of what had taken place during the rule of the Khmer Rouge so fu-
ture generations in Cambodia and across the world would never forget.
Equally important for him is to create the foundations for the rule of law
in Cambodia. That this decent man asserted that without the ECCC these
aims would not be met is enough foundation for me to justify the creation
and existence of this most challenging of the international courts.

2.3. Pre-Investigative Activities and Complementarity in the United
Kingdom in Relation to the Iraq/UK Preliminary Examination

Allegations against UK armed forces operating in Iraq between 2003 and
2009 have been the subject of a preliminary examination by the ICC since
May 2014.% Coalition forces, of which the UK was a part, entered Iraq in
March 2003.3* Combat operations ended in May 2003 and there then fol-
lowed a period of occupation until 28 June 2004 with UK forces respon-
sible for security and supporting the civilian administration in the city of
Basra.>® UK forces stayed another five years supporting the Iraqi authori-
ties until their departure in 2009. Some limited number of troops stayed
on until 2011.

Since 1 December 2013, I have been the UK’s Director of Service
Prosecutions (‘DSP’).° I am the head of the Service Prosecuting Authori-

32 Tom Fawthrop, “Cambodia’s Khmer Rouge Tribunal: Mission Accomplished?”, in The

Diplomat, 17 July 2017.

3 Fatou Bensouda, Report on Preliminary Examination Activities 2017 (http://www.legal-
tools.org/doc/e50459/).

54 “British troops move into Basra”, in The Guardian, 7 April 2003.

55 Human Rights Watch, “Basra: Crime and Insecurity Under British Occupation”, 2 June
2003.

36 UK, House of Commons Debates (Hansard), 8 October 2013, vol. 568, written statements,
defence.
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ty (‘SPA’) and, as such, the lead service prosecutor in the country.’’ Under
the Armed Forces Act 2006, I am responsible for the prosecution of per-
sons subject to service law for service offences wherever they may have
been committed in the world, including in Iraq.>® Service offences include
war crimes and offences that are domestic crimes under English and
Welsh criminal law. Persons subject to service law in the United Kingdom
are primarily members of the Royal Navy, the British Army and the Royal
Air Force although, in certain circumstances, civilians can also be subject
to service jurisdiction.>

The Iraq Historic Allegations Team (‘IHAT’) was set up in March
2010 by the then Labour Government to address two sets of allegations
against UK forces arising from their service in Iraq: first, the unlawful
killing of Iraqi civilians in UK custody and second, allegations of abuse of
detained Iraqis.®® IHAT continued under the subsequent coalition govern-
ment elected in 2010. It was then seen as a body that would satisfy the
UK’s legal obligations under the Armed Forces Act 2006 and the Europe-
an Convention on Human Rights. In 2014, after the reopening of the ICC
preliminary examination in respect of Iraq, IHAT would also be seen as an
instrument to satisfy UK obligations under the Rome Statute.®! Although
the mandate of IHAT was originally limited to allegations of abuse and
the death of Iraqis in British custody, it was then expanded to include all
alleged unlawful Iraqi deaths that were the result of actions of the UK
forces in Iraq.®

IHAT was originally composed of members of the Royal Military
Police (‘RMP’) and was under the command of the Provost Marshall (Ar-
my).® In 2011, the Court of Appeal of England and Wales held that IHAT

57 UK, Armed Forces Act 2006, 8 November 2006, Sections 364 and 374 (http://www.legal-
tools.org/doc/73ec98/).

58 Armed Forces Act 2006, 31 October 2006, ss. 50-51.

9 Ibid., Sch. 3 Pt. 1.

%0 Arabella Lang, Iraq Historic Allegations Team, House of Commons Library, 22 January

2016, Briefing Paper No. 7478.

ol Ibid.

02 Ibid.

% The Provost Marshalls are the head of the service police branches. There is one each for
the Royal Navy, Army and Royal Air Force all having their own police forces.
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was not sufficiently independent because of the involvement of members
of the RMP who were previously involved in operations in Iraq.®*

The problem is that the Provost Branch [Royal Military Po-

lice] members of IHAT are participants in investigating alle-

gations which, if true, occurred at a time when Provost

Branch members were plainly involved in matters surround-

ing the detention and internment of suspected persons in Iraq.

They had important responsibilities as advisers, trainers,

processors and “surety for detention operations”. If the alle-

gations or significant parts of them are [sic] true, obvious

questions would arise about their discharge of those respon-

sibilities. SIB, GPD and MPS members would all come un-

der scrutiny.®®

In essence, the Court found that the RMP would be investigating

culpable acts in which they themselves may have played a part.®® In light
of this judgment, IHAT had to shed its RMP investigators, come under the
functional command of the Provost Marshall (Navy) and employ civilian
investigators who were recruited from retired Home Office police offic-
ers.’” The SPA confronted exactly the same challenge where uniformed
lawyers from the Army Legal Services had provided legal advice and
surety for detention centres in Iraq and had advised the chain of command
in respect of fatal shootings of Iraqis that in many cases were now the
subject of homicide investigations by IHAT. Consequently, those lawyers
of the SPA who were advising on IHAT investigations had to be selected
from the Royal Navy and the Royal Air Force. It also became necessary to
bring in a number of civilian lawyers from the English and Northern Irish
Bars as well as the Crown Prosecution Service to work on ITHAT cases.

In R (Ali Zaki Mousa) v. Secretary of State for Defence® (‘AZM 2°),
the Divisional Court criticised the absence of appropriate input from the
DSP in the homicide cases that were being addressed by IHAT. The Court,
consisting of the then President of the Queen’s Bench Division, Sir John
Thomas, and Silber J., said:

% UK Court of Appeal (Civil Division), R (4li Zaki Mousa) v. Secretary of State for Defence
[2011] EWCA Civ 1334, 22 November 2011 (‘AZM’) (http://www.legal-tools.org/doc/
850e6d/).

% [bid., para. 36.

%  Ibid., para. 37.

67 THAT (n 26).

68 [2013] EWHC 1412 (Admin) and [2013] EWHC 2941 (Admin).
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The Director of Service Prosecutions is a lawyer of very
considerable distinction and experience. He should have
been involved in making a decision at the outset of each case
involving death referred to IHAT as to whether prosecution
was a realistic prospect and, if there was something to sug-
gest it might be, in directing the way that the inquiry was to
be conducted and in a regular review of each case to see if a
prosecution remained a realistic possibility.*’

These very complimentary remarks were directed by the Court at
my predecessor Bruce Houlder CB QC DL. In fact, the SPA had been
providing on-going legal advice on those cases under investigation by
[HAT, including death cases, since 2010.

However, it was clear that by 2013, the courts required much closer
involvement of SPA lawyers with on-going IHAT investigations and so,
on my appointment at the end of 2013, I created an IHAT prosecution
team, which would eventually be housed in secure offices separate from
the main premises of the SPA at RAF Northolt in West London. Moreover,
in consultation with the Director of IHAT, it was decided that at least three
SPA lawyers would be co-located with the IHAT headquarters at Upavon
over 80 miles away from the SPA headquarters. So, SPA prosecutors
would work alongside IHAT investigators in shaping the investigations
and providing legal direction on the development of cases in much the
same way as lawyers in the international courts now work closely with
those conducting the investigations. Such collaboration has the dual bene-
fit of quickly prioritising and advancing cases with a realistic prospect of
gathering sufficient evidence to consider criminal charges and prosecution,
as well as rapidly discontinuing those without.

In the AZM 2 judgement, handed down on 2 October 2013, the Di-
visional Court also appointed a High Court Judge, Mr. Justice Leggatt, as
Designated Judge “to have overview of the [IHAT] inquiries and to hear
applications relating to general issues in dispute as to the overall conduct
of the inquiries and for the judicial review of decisions made in the inquir-
ies”.”" IHAT and the SPA were thus required to report to Leggatt J. on a
regular basis on our progress.

% At paragraph 182 of the first judgment given in May 2013.

70 This is a summary of paras. 46 of the judgement in the Divisional Court’s Order dated 31
October 2013, para. 1(i).
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The ICC had previously conducted a preliminary examination in re-
spect of allegations linked to Iraq, which had concluded in February
2006."" This first preliminary examination had closed making several
findings. Most importantly:

After analysing all the available information, it was conclud-
ed that there was a reasonable basis to believe that crimes
within the jurisdiction of the Court had been committed,
namely wilful killing and inhuman treatment.”

However, the OTP found in 2006 that the number of victims did not
meet the gravity threshold so the matter was taken no further and the pre-
liminary examination was closed.”” On 10 January 2014, the European
Center for Constitutional and Human Rights (‘ECCHR’) together with
Public Interest Lawyers (‘PIL’) submitted an Article 15 communication
alleging the responsibility of United Kingdom officials for war crimes
involving systematic detainee abuse in Iraq from 2003 until 2008.”* The
senders also submitted additional information in support of these allega-
tions on several occasions during the reporting period.”

On 13 May 2014, the Prosecutor of the ICC announced that the pre-
liminary examination of the situation in Iraq, previously concluded in
2006, would be re-opened following the submission of further infor-
mation on alleged crimes within the 10 January 2014 communication.”®

Within six months of my appointment as the DSP, IHAT and the
SPA were confronted with an extremely challenging environment in
which to operate. Our role was domestically unpopular; we were being
constantly criticised in the media by lawyers acting for the Iraqi com-
plainants; a High Court judge was overseeing our work; and the ICC was
then scrutinising all we were doing. I always believed we could not be
realistically chastised because I could see, with all the benefit of my inter-
national work and experience, that the processes we had adopted and were
refining were focused, comprehensive and effective.

T OTP, “OTP response to communications received concerning Iraq”, 9 February 2006
(http://www.legal-tools.org/doc/5b8996/).

72 Ibid.

73 Ibid.

74 1CC OTP, Report on Preliminary Examination Activities 2014, 2 December 2014 (http:/
www.legal-tools.org/doc/3594b3/).

5 Ibid.
6 Ibid.

Publication Series No. 32 (2018) — page 54


http://www.legal-tools.org/doc/5b8996/
http://www.legal-tools.org/doc/3594b3/
http://www.legal-tools.org/doc/3594b3/

2. Constraints and Quality Control in Preliminary Examination

The two-pillar pre-investigative processes of IHAT were some of

the most rigorous I have ever seen throughout an international career
spanning 22 years and including service in the ICTY, the ICC, the SCSL
and the ECCC.

The first pillar — the pre-investigative process — was developed in

2013 and 2014 to apply the earliest possible ‘sift’ to new cases received
by IHAT:

1.

The IHAT Command Team receives an allegation from one of two
law firms or the Ministry of Defence, or IHAT itself generates a
new allegation as a result of its investigation of an existing allega-
tion;

The Major Incident Room and Strategic Support Team (‘SST’)
check the allegation against their respective databases;

The SST meets to consider whether the allegation meets the ‘initial
assessment threshold’, namely, whether there is a possible (new) se-
rious offence committed by UK armed forces disclosed by the alle-
gation. In addition, the sift identifies and prioritises cases according
to a sensible list of priorities — briefly: deaths being a priority, fol-
lowed by ‘serious’ ill treatment, for example, rape, grievous bodily
harm, ill-treatment which may amount to a ‘war crime’ under the
Rome Statute and then other less serious ill-treatment;

If the allegation reveals a new serious offence, the IHAT Command
Team — in practice the Deputy Head — considers the papers and the
SST recommendation. If he considers it appropriate, the Director of
IHAT writes to the Provost Marshall (Navy), asking him to endorse
the decision to investigate; and

The Provost Marshall (Navy) decides whether to allocate the case to
IHAT. The approval of the IHAT Command Team is generally a
formality.

It then goes through the second pillar — the pre-investigative process

for allegations of ill-treatment:

6.

The case is ‘triaged’ by the SST — in practice by the Deputy Head of
IHAT. This involves a decision as to whether the case involves alle-
gation(s) of ‘serious’ ill treatment or of other key priority offences
such as rape. If it does, the process of interviewing relevant wit-
nesses commences. If it does not, it is assessed for its possible con-
nexion to another ongoing investigation to check for systemic issues
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10.

11.

12.

13.

or patterns of crimes such as an allegation involving an individual
or unit accused of a crime. Very few cases that have got this far fall
out at this stage.

The complainant is normally interviewed first, since the information
contained in the original complaint received from one of the two
law firms is often very brief. The case is then subjected to a second
stage triage again to check for systemic issues.

A Case Assessment Manager then begins to prepare a report called
the Pre-Investigation Summary (‘PIS’) with accompanying docu-
ments. A third stage triage is conducted by the SST or the Director
of Intelligence for systemic issues.

The Case Assessment Manager or the Director of Intelligence pre-
sents the PIS to the IHAT Command Team — in practice the Deputy
Head — for checking. Once checked, the PIS and relevant docu-
ments are then presented to a designated Iraq Historic Allegations
Prosecution Team (‘IHAPT’) lawyer for advice.

The lawyer then considers the case and produces a ‘point brief” for
the consideration of the DSP. This point brief and the PIS is then
considered by the entire team of IHAPT lawyers, who discuss the
case at a ‘pre-meeting’.

The Joint Case Review Panel (‘non-fatal’) is attended by the IHAT
Command Team, the entire IHAPT team and the DSP. The Panel
reviews the case with the benefit of the IHAPT lawyer’s (oral) ad-
vice (and, if this is the case, any ‘dissenting judgment’ from col-
leagues).

Following the meeting, the IHAPT lawyer settles their advice in
writing and provide it to the IHAT Command Team.

The Director of IHAT or the Deputy Head then decides whether to
embark on an investigation.

Allegations of unlawful killing are dealt with separately but involve

a broadly similar process to that of allegations of ill-treatment.

IHAT became the subject of an increasing amount of criticism in the

media, which reached a crescendo in 2016 and eventually centred on a
media narrative that the investigative process was a ‘witch-hunt’ that was
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unfair and taking far too long to reach a conclusion.”” Service personnel
under investigation felt persecuted and unsupported.’®

Alarmed by the constant negative media coverage of IHAT’s activi-
ties, there was, quite rightly, increasing concern in government at the cost
and length of time IHAT was taking to complete its mandate. As a result,
in April 2016, the highly distinguished lawyer Sir David Calvert Smith,
former Director of Public Prosecutions and a retired High Court judge,
was commissioned to review the processes of IHAT and make recommen-
dations on the current methods in place to review and process complaints.
The essence of his brief was to, if possible, speed things up.

One of Calvert Smith’s terms of reference included identifying how
IHAT processes could be conducted in a manner that enabled, at the earli-
est possible time, identification of cases that could never result in a prose-
cution. This was important because in many instances, serious allegations,
some involving homicide, had consisted of a two or three-line unsigned
statement from an Iraqi witness which gave IHAT investigators very little
material with which to develop a case. Calvert Smith made several rec-
ommendations to streamline the IHAT and SPA processes to speed up the
investigative and decision-making processes of both organisations.”

In 2016, in one of the regular appearances of IHAT and the SPA be-
fore Leggatt J., my deputy, Darren Reed, proposed a test to the Court
which would address this problem of the often scant evidence relied on to
proceed. The test was endorsed by the judge:*

I therefore agree with the DSP that it is appropriate to ask at
an early stage whether there is a realistic prospect of obtain-
ing sufficient evidence to charge an identifiable individual
with a service offence. If it is clear that the answer to this
question is “no”, there can be no obligation on IHAT to make
any further enquiries. In some cases where the answer is not
immediately clear, it may well be possible to identify one or
more limited investigative steps which, depending on their

77 “Revealed: MPs to demand end to witch-hunt of British troops in Iraq after 10-month
inquiry”, in The Telegraph, 4 February 2017.

78 “Accused soldiers must have proper support”, in The Telegraph, 18 September 2016.

7 Sir David Calvert-Smith, “Review of the Iraq Historic Allegations Team” (http://www.

legal-tools.org/doc/35793d/).
80 UK High Court of Justice, Al-Saadoon and others v. Secretary of State for Defence [2016]
EWHC 773 (Admin), 7 April 2016 (http://www.legal-tools.org/doc/97d1d3/).

Publication Series No. 32 (2018) — page 57


http://www.legal-tools.org/doc/35793d/
http://www.legal-tools.org/doc/35793d/
http://www.legal-tools.org/doc/97d1d3/

Quality Control in Preliminary Examination: Volume 1

outcome, may lead to the conclusion that there is no realistic
prospect of meeting the evidential sufficiency test. Examples
of such steps might be carrying out a documentary search or
interviewing the complainant or a key witness. It goes with-
out saying that it will be a matter for the judgment of the Di-
rector of IHAT in any particular case how the test formulated
by the DSP is applied.®!

This was an extremely important development because it gave judi-
cial backing to the elimination of the many hundreds of cases where there
was really no prospect whatsoever of developing a case where you could
charge an identifiable individual with a service offence — for example,
where you had a bare allegation of a deceased Iraqi killed by gunshot
wound in Basra in 2004 but no means whatsoever of knowing who had
fired the shot. Basra then was a dangerous and unstable city with many
armed groups and civilians. An allegation may have been made that it was
UK forces who fired the shot but of course, that had to be proven to the
criminal standard. You at least required evidence identifying it was British
forces who fired the fatal shot to take the allegation forward. In many
cases, this was not possible. Thirteen years later, you had neither an au-
topsy report nor a corpse so you could not establish cause of death or re-
cover the round to identify the calibre of the ammunition and thus link the
shot with a particular type of weapon. And even if you could identify the
calibre of the ammunition and link the weapon to British forces in Iraq,
identifying who fired the shot after all these years was almost impossible
in most cases. So, this ruling by Leggatt J. not only recognised the reality
of the situation we faced in a significant number of cases, but also satis-
fied one of Sir David Calvert Smith’s principal terms of reference. That is,
to eliminate early on those cases where there was almost no prospect
whatsoever of the allegation leading to member of the UK forces.

Also in 2016, the Parliamentary Defence Sub-Committee of the
United Kingdom, deeply concerned at the increasing level of legal scruti-
ny of the conduct of UK forces, commenced inquiry, amongst other mat-
ters, into the manner in which IHAT was conducting its enquiries and also

81 Ibid., para. 283.
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the level support which was provided by the Ministry of Defence to those
under investigation.®?

Meanwhile on 2 February 2017, Phil Shiner of PIL, who was the
lawyer acting for majority of the complainants in cases being addressed
by IHAT, and had also filed the submissions to the ICC which led to the
reopening of the preliminary examination in 2014, was struck off the Roll
of Solicitors by the Solicitors Disciplinary Tribunal (‘SDT’) for profes-
sional misconduct in the Al-Sweady inquiry.** The SDT found allegations
of misconduct when representing claims against British soldiers, includ-
ing acting dishonestly, proven to the criminal standard of proof. While the
findings of the SDT were limited to the Al-Sweady inquiry, the facts of
which were not being investigated by IHAT, Shiner’s dishonesty reverber-
ated throughout the IHAT caseload.

The SDT findings against Shiner were devastating:

[Phil Shiner’s] motivation had been to secure clients and
high profile cases which brought with it reputational and fi-
nancial reward. In order to ensure that nothing got in the way
of that the Respondent had been willing to disregard his pro-
fessional obligations, in some cases dishonestly. [...] The al-
legations against the British army, which were found to be
false, had a significant impact on those individuals accused
of carrying out atrocities.®*

Immediately on the heels of this came the findings of the Defence
Sub-Committee, which published its final report on 9 February 2017. It
found that IHAT was unfit for purpose and that there was deep unfairness
at the heart of the organisation.®® IHAT was described as: “a seemingly
unstoppable self-perpetuating machine and one which has proved to be
deaf to the concerns of the armed forces, blind to their needs, and profli-
gate with its own resources”. The Sub-Committee recommended the Sec-
retary of State for Defence to set a firm and early date for the remainder

82 House of Commons Defence Sub-Committee, Who guards the guardians? MoD support

for former serving personnel: Sixth Report of Session 2016—17, 10 February 2017 (http://
www.legal-tools.org/doc/7a0253/).

Solicitors Regulation Authority, “Professor Phil Shiner and the Solicitors Disciplinary
Tribunal” (http://www.legal-tools.org/doc/c95b3a/).

Solicitors Disciplinary Tribunal, Solicitors Regulation Authority v. Philip Joseph Shiner,
Case No. 11510-2016, p. 76.

85 Verdict on IHAT, Professional Security Magazine, 15 February 2017.
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of the THAT investigations to be concluded and for the remainder of its
cases to be transferred to the Service Police for completion.

IHAT concluded its work on 30 June 2017 and the remainder of its
cases were transferred to the Service Police Legacy Investigations
(‘SPLD).

The work of the SPLI is still ongoing and the SPA continues to pro-
vide advice and make decisions in respect of continuing investigations and
referred cases. The SPA will carry out that role with all the rigour and scru-
tiny the law requires but undoubtedly, the scale of alleged wrongdoing by
UK forces in Iraq has proven to be grossly exaggerated. There are several
reasons for that exaggeration, including the incentive of financial gain for
Iraqi complainants and the dishonesty of a once feted but now discredited
human rights lawyer. The perverse financial incentive and the dishonesty
of a British lawyer were not the fault of IHAT, which was presented with
serious complaints it had to take at face value and act according to its
mandate. Refined procedures for initial case-sifting now identify those
cases which are either false or have little realistic prospect of successful
advancement. In concluding this section, I would reiterate from my own
engagement with THAT, and now with the SPLI, that there are a small
number of cases which involve allegations of mistreatment and deaths of
Iraqis which do warrant proper inquiry and in some cases referral to the
SPA for consideration of whether criminal charges should be brought un-
der the Armed Forces Act 2006. In all these highly charged circumstances,
which will dissipate with time, none of us should forget what Sir William
Gage stated in his summary findings of the Baha Mousa inquiry:

Baha Mousa was a 26 year old Iraqi. He was a hotel recep-
tionist in Basra and father of two young children. His wife
died in February 2003, a month before British Forces took
part in Op Telic. Early in the morning of Sunday 14 Septem-
ber 2003, Baha Mousa was arrested following a weapons
find on Op Salerno, a series of hotel searches carried out by
British Forces in Basra. Along with others, Baha Mousa was
taken to the Temporary Detention Facility (TDF) at Battle-
group Main (BG Main), the headquarters of 1 Queen’s Lan-
cashire Regiment (QLR). He arrived at the TDF at about
10.40hrs that Sunday morning. He spent the most part of the
next 36 hours “hooded” with a hessian sandbag over his head.
He was forced to adopt “stress positions,” a term used to de-
scribe any posture which someone is forced to maintain
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which becomes painful, extremely uncomfortable or ex-

hausting over time. Both techniques had been banned as aids

to interrogation more than 30 years earlier. During his deten-

tion, Baha Mousa was subjected to violent and cowardly

abuse and assaults by British servicemen whose job it was to

guard him and treat him humanely. At about 21.40hrs on 15

September 2003, following a final struggle and further as-

saults, Baha Mousa stopped breathing. By that time he was

in the centre room of the TDF, a small disused toilet, quite

unfit as a place to hold a prisoner. All reasonable attempts

were made to resuscitate Baha Mousa, to no avail. He was

pronounced dead at 22.05hrs. A subsequent post mortem ex-

amination of his body found that he had sustained 93 exter-

nal injuries.®

We should remind ourselves that this was an exceptional albeit ap-

palling event that does not represent the courageous, and law-abiding ser-
vice of the majority of those British officers and soldiers who served in
Iraq. Nevertheless, this chilling example shows that even a highly trained,
professional and disciplined force can commit criminal acts during the
stresses of a difficult military conflict. Moreover, Baha Mousa’s violent
death provides a powerful and continuing justification for the SPLI, sup-
ported by the SPA, to complete its mandate.

2.4. Conclusions

What is the worth of all this? The years pass and as with any field of law,
and building a level of personal experience, one hopefully develops per-
spective and some degree of proportion in judgment. As I have highlight-
ed already, Professor Morten Bergsmo so eloquently stated at the Peace
Palace conference in June 2017, that all of us have a duty to speak the
truth to those in senior positions who make the important decisions in
these massive cases. That plea has particular force in respect of the early
investigative decisions in these types of cases.

For all the remaining and ongoing challenges of the international
criminal justice enterprise, we should each be proud of its rate of progress
when compared to the evolution and civilisation of all our respective do-
mestic criminal justice systems, which have taken centuries to reach their
current levels of sophistication, rigour and fairness. International criminal

8  The Rt. Hon. Sir William Gage, “The Report of the Baha Mousa Inquiry: Volume I”
(http://www.legal-tools.org/doc/acafaa/).
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justice has come so far and so fast in less than a single generation and
much has been achieved and learnt.

It is a fact we are currently passing through a period of some atro-
phy and declining enthusiasm for international organisations and human
rights. Not amongst the activists, who have never been more energetic,
but we face a less accommodating and more complex international politi-
cal environment than we did 20 years ago. The inability of the Security
Council to refer Syria to the ICC is the most compelling example of this
new international political landscape. But even in the shadow of that fail-
ure, individuals and organisations have courageously taken it upon them-
selves to gather evidence of monstrous crimes in Syria and the responsi-
bility for those crimes. In December 2016, the General Assembly estab-
lished the International Independent and Impartial Mechanism on interna-
tional crimes committed in the Syrian Arab Republic, first, to collect, con-
solidate, preserve and analyse evidence; and second, to prepare files to
facilitate and expedite fair and independent criminal proceedings in na-
tional, regional or international courts, in accordance with international
law. Those national jurisdictions, where it is legally permissible, are gear-
ing up to mount domestic prosecutions against members of the Syrian
government for crimes against their own people. There is still so much to
be done and to fight for in this extraordinary mission of hope.

I will conclude briefly with three sets of my most profound impres-
sions linked to each section of this chapter:

1. Some leading figures have said that it is not the trials of these inter-
national cases that matter, the deterrent effect of the court in prevent-
ing massive crimes that does. Deterrence is vital, of course it is, but
as in a domestic system, deterrence only works if the international
criminal justice system generates cases which justly and effectively
convict the guilty. If an individual, about to commit a crime against
humanity, knows that if he does so his conduct will be competently
and comprehensively investigated and prosecuted, he will think
twice. If he believes the system is not up to it, there is no deterrence.
At the ICTY, we learnt very early on that prior to indictment, as far
possible, a case should be evidentially complete and ready for trial.
And the absolute priority must always be on that evidence which
proves responsibility for crimes — that evidence which links the ac-
cused to the crime or much more often to a multiplicity of crimes.
The crimes themselves are always compelling and visible, but they
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are the easiest part of the case to prove, whereas the evidence of per-
sonal responsibility requires the most challenging of collection plans.
It involves locating incriminatory document trails and finding mid-
level officials who, with inside knowledge, are prepared to turn and
give evidence against those who are most responsible — with all the
dangers that role entails. Documents recovered require intense and
determined analysis by military and civilian analysts trained and ex-
perienced in the meticulous and painstaking process of building le-
gal responsibility in these cases. The interviews of insider witnesses
require a level of planning and preparation equal to the most com-
plex and challenging of court room cross examinations.

At the ECCC, many lessons could be learnt now about the structure
of future hybrid courts and the consequences of compromise, but
those lessons are better left for that period after the court has fin-
ished its mandate and caseload. Part of the legal framework of the
ECCC, and its operating base in the Kingdom of Cambodia, has
made it extremely effective in giving the victims a meaningful and
substantive role in the legal proceedings of the court — right from
the start in terms of their influence and input over case selection.
You could say victims and their relatives have some level of legiti-
mate ownership of this court. I recall a Cambodian woman who had
lost many of her relatives, including her mother, during the Khmer
Rouge period. She had fled the regime to France as a child and re-
turned to Phnom Penh to attend the judgment on appeal in Case 001.
As a civil party, she sat inside the Trial Chamber and was moved to
tears when Duch received a life term of imprisonment for his role in
the S21 Security Camp. She told me she felt peace for her family
for the first time in over 30 years. At the ICTY, we used to see vic-
tims only as witnesses, whereas at the ECCC they have been an in-
tegral part of the court’s proceedings from the very beginning. And
that was important as it gave us real purchase in seeking legitimacy
amongst Cambodian victims and survivors. Like the Special Court
for Sierra Leone, the ECCC has also made a point of organising
outreach events across the country and engaging the Cambodian
population en masse in the ongoing proceedings. As I have already
stated, by July 2017, over half million Cambodians had sat in the
public gallery following trial and appellate proceedings. Out of a to-
tal population of 16 million people, that is an extraordinary
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achievement and only possible by situating the court at the scene of
the crimes and making sure that bringing members of the public to
observe trial and appellate proceedings is a priority for the court.

3. I have yet to properly collect all my thoughts from my time as the
DSP and dealing with these allegations relating to UK forces and
their time in Iraq. My instincts tell me IHAT has done a very thor-
ough job although its role has been domestically extremely unpopu-
lar. The UK has demonstrated that complementarity can work.
However, I now know we have also been misled by an English law-
yer who has been found to be dishonest in making allegations
against UK forces in Iraq and that has resulted in serious conse-
quences for all the cases under consideration by IHAT and its suc-
cessor body, the SPLI. The conclusions are probably manifestly ob-
vious here and do not need to be expressly articulated by me: the
domestic obligation for states to investigate allegations in respect of
these very serious crimes, and the need for lawyers to go about their
work with honesty and integrity. I recently presented the IHAT and
SPA procedures, and the level of scrutiny we employ in every case,
to a group of former and current international prosecutors and aca-
demics, at a yearly gathering at Chautauqua in upstate New York.
Many were extremely impressed, some were surprised, by the de-
gree of investment in this process, in particular when we have found
so many allegations to have no substance. But that level of engage-
ment and that level of uninterrupted investigation and determination,
free of political corruption or influence, has made such a profound
impression upon me having experienced several jurisdictions across
the globe where the laws often only exist on paper — where law’s
impact, influence, and interpretation are prescribed by corrupt self-
interested politicians. That is the reality in certain parts of the world
and I confess I naively took the rule of law for granted in the UK.
But on returning here after two decades absent, I have found that it
is the long and cherished legacy of a democratic mandate, an irre-
ducible minimum of effective protection of fundamental rights, in-
cluding equality under the laws, finally administered by impartial
and independent courts and judges. For all the challenges we have
confronted in these Iraq cases, to sense that powerful legal turbine —
the rule of law — invisibly turning uninterrupted day in and day out
in our national courts and institutions is immensely reassuring.
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The Concern for Quality Control and
Norwegian Preliminary Examination Practice

Runar Torgersen”

3.1. Introduction

The topic of this chapter is the preliminary examination practice in the
Norwegian legal system, and I therefore do not analyse other legal sys-
tems or international law. Given the general nature of the topic, I nonethe-
less hope that this domestic perspective could be of some interest to read-
ers from other jurisdictions.

As a starting point, I will say a few words about how the distinction
between preliminary examinations and formal investigation is drawn in
Norwegian law (Section 3.2.). Based on this analysis, I will give an over-
view of the (rather limited) scope of preliminary examinations in Norwe-
gian law in different types of cases (Section 3.3.). I then address some
quality concerns in preliminary examinations (Section 3.4.). After giving a
tentative definition of ‘quality’ (Section 3.4.1.), I will examine why the
distinction between preliminary examination and investigation is im-
portant, by giving an overview of the most notable differences in the legal
framework governing the two forms of inquiry (Section 3.4.2.). Against
this background I will point to some quality concerns that call for control
and comment briefly on how this is carried out in Norway (Section 3.5.).

3.2. The Distinction between Preliminary Examination and
Investigation in Norwegian Law

According to the Norwegian Criminal Procedure Act, an investigation
shall be carried out when there are “reasonable grounds to inquire”
whether a criminal offence has been committed.'

Runar Torgersen is Senior Public Prosecutor at the Norwegian Office of the Director of
Public Prosecutions. He holds Cand. Jur. and Ph.D. degrees from the University of Oslo. In
2014-16, he led the Norwegian government’s expert group drafting a new Criminal Proce-
dure Act.

' Criminal Procedure Act, 22 May 1981, no. 25, Section 224, para. 1 (‘CPA’).
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‘Reasonable grounds’ is a requirement for beginning as well as con-
tinuing an investigation, and also applies when conducting any investiga-
tory step (for instance, interviewing a witness or collecting physical evi-
dence). If the condition is met, there is also a presumption that there is a
duty to investigate.

The most important factor when deciding whether there are ‘rea-
sonable grounds’ to investigate is the likelihood that a criminal offence
has been committed. This does not entail that a fixed threshold of proba-
bility must be met — the degree of probability is relative to the severity of
the offence in question. Further, it must be considered whether an investi-
gation is proportionate, particularly taking into account the severity of the
case. The decision whether to investigate must be based on objective
grounds.’

Before a decision to initiate an investigation is made, the police
may conduct preliminary examinations with the aim of determining
whether the ‘reasonable grounds’ requirement has been met.

The actual investigation is generally referred to as a ‘purpose gov-
erned activity’, with the main purpose being to obtain a sufficient eviden-
tiary basis for deciding whether a prosecutable criminal offence has been
committed. An additional aim for the investigation is to provide a basis
for the court’s determination of the issue of guilt and the appropriate sanc-
tion.?

Any inquiry with this de facto purpose is considered to be part of an
investigation, regardless of whether a formal decision to investigate exists.
Conducting an activity that constitutes investigation in this substantial
sense is prohibited if the condition of ‘reasonable grounds’ has not been
met. This also implies that if such grounds are established, the infor-
mation gathering cannot continue as a preliminary examination, even if
the inquiries concern a situation where no suspect has yet been identified.
The scope of the preliminary examination is therefore limited to obtaining
sufficient information to establish whether or not the ‘reasonable grounds’
standard has been met. For serious crimes, this threshold is not very high.

Norwegian Director of Public Prosecutions, Circular on Investigation, 22 December 1999,
no. 3/1999, para. 111, 3.

CPA, Section 226, para. 1, see supra note 1. There are also other investigative purposes
including obtaining information to prevent crime and reveal the cause of accidents.
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Figure 1 below illustrates the relationship between the purpose of
investigation and the purpose of preliminary examinations.

Information-gathering with the aim of deciding whether ...

... there are ‘reasonable grounds’ to ... a crime has been committed

investigate

Preliminary Examinations ‘ Investigation

Figure 1. The purpose of preliminary examinations and investigation.

From an analytical point of view, this distinction is clear. At the pre-
liminary stage, the question is whether to investigate or not; at the investi-
gative stage, the question is whether a crime has been committed. Howev-
er, given that there is a low threshold in Norwegian law for establishing
‘reasonable grounds’ to investigate, the distinction can be rather subtle.

In practice, it can therefore be difficult to decide when there is
enough information available to decide whether to investigate. The gen-
eral guidelines issued by the Norwegian Director of Public Prosecutions
acknowledge that the process of drawing the boundary between prelimi-
nary examination and investigation involves a certain amount of discre-
tion.* Simple inquiries over a short period of time are generally accepted
as preliminary examinations. In complex cases, particularly those that
have international ties, more leeway is given, so that relatively thorough
and time-consuming activities could be accepted at the preliminary stage.
If no specific person is under suspicion, more inquiries may be accepted
during preliminary examinations, including active information-gathering
from open sources, police registers and other Norwegian or foreign au-
thorities. Sometimes persons are also questioned during preliminary ex-
aminations, but the common view is that a suspect can only be inter-
viewed at the investigation stage. Coercive measures are only available
during investigations. The aim of the activity is nonetheless decisive in
principle — preliminary examinations are limited to the process of gather-
ing information to decide whether there are ‘reasonable grounds’ for be-
ginning an investigation.

4 Circular on Investigation, para. II, 4, see supra note 2.
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3.3. The Scope of Preliminary Examinations in Norwegian Law in
Different Types of Cases

In the overwhelming majority of Norwegian criminal cases, there is no
room for preliminary examinations. Based on the information received
when the crime is reported, a decision is made whether to investigate or
discontinue the case without investigation. Generally, any serious inquiry
into a possible crime will be considered investigation.

There are however important exceptions where information is gath-
ered in preliminary examinations for different reasons, primarily to secure
sufficient information to make a justified decision whether to investigate
or not. The importance of a proper basis for the decision is related to the
possible damaging effects of opening a formal investigation, particularly
because of the stigma of being under investigation, which can lead to un-
necessary inconveniences for persons who may have been unjustly ac-
cused, for instance, unwarranted public attention, confusion or outrage.
Opening an investigation can also cause unnecessary tension in the rela-
tionships with other States.

This means that preliminary examinations are typically carried out
in certain types of cases by a few specific agencies. One such category
consists of the cases handled by the Norwegian Bureau for the Investiga-
tion of Police Affairs. The Bureau handles allegations of police brutality
and other misconduct committed by the police or prosecutors. Before a
decision is made whether to investigate, the Bureau collects any case files
connected to the allegations and conducts an interview with the person
who made the accusation. These preliminary examinations typically do
not take much time.

Cases that the Norwegian National Authority for Investigation and
Prosecution of Economic and Environmental Crime is responsible for can
be considered a second category. This unit deals mainly with complex
crimes, and can choose quite freely whether to handle a case itself or refer
it to the ordinary police. As a basis for prioritizing which cases to proceed
with, preliminary examinations are quite common, and may include rela-
tively extensive inquiries over some period of time.

A third category is made up of the cases handled by the National
Criminal Investigation Service, particularly international crimes or cases
otherwise involving foreign States. In Norway, very few such cases have
been tried in court.
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It is worth mentioning that specific provisions concerning interna-
tional crimes were adopted in 2008, and we have had only one prosecu-
tion based on the new legislation.

The case concerned war crimes and crimes against humanity com-
mitted during the war in the former Yugoslavia. The Norwegian Supreme
Court found that the application of the new legislation would constitute a
breach of the constitutional prohibition against retroactive legislation.’
The accused was instead sentenced to eight years of imprisonment for
illegal deprivation of liberty in accordance with the law applicable at the
time when the crimes were committed. Since this decision, only one case
involving international crimes has been brought before the Norwegian
courts. This case was related to the genocide in Rwanda in 1994, and the
act was formally prosecuted under the ordinary murder statute.’

We do however have quite a few preliminary examinations pending
regarding international crimes. Each year, the National Criminal Investi-
gation Service receives 3040 cases for inquiry from the Norwegian Di-
rectorate of Immigration. Additionally, a large amount of preliminary in-
vestigations concerning international crimes are initiated on the basis of
police intelligence information.

3.4. Quality Concerns in Preliminary Examinations

3.4.1. ‘Quality’ in Criminal Procedure

‘Quality’ in criminal procedure can be understood as handling cases in
accordance with reasonable expectations, such as:

e correct fact-finding;

e lawful procedures, including respect for the rights and interests of
suspects and victims;

e steady progress throughout the investigation and a prosecutorial de-
cision on the merits of the accusation within reasonable time; and
e transparency and some sort of supervision.

With these expectations in mind, it is of interest to briefly explore
the relevant legal implications of the distinction between preliminary ex-
aminations and investigations.

3 Judgement, 3 December 2010, HR-2010-2057-P.
¢ Borgarting Appellate Court, Judgement, 16 January 2015, LB-2013-41556.
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3.4.2. Lack of Regulation as a Cause of Concern in Preliminary
Examinations

All prosecutorial activity must comply with the basic quality requirements,
including impartiality and objectivity.” However, the preliminary exami-
nation stage is not regulated in any detail in Norwegian law. By contrast,
the Criminal Procedure Act includes a number of provisions concerning
the investigation stage — both general requirements and regulations for
specific investigative steps. The rules and practices regarding supervision
as well as managing systems are also mainly directed at formal investiga-
tions. This is illustrated in Figure 2 below.

Information-gathering with the aim of deciding whether ...

... there are ‘reasonable grounds’ to ... a crime has been committed
investigate
Preliminary Examinations Investigation
Few regulations Detailed regulations
e no obligation to seek favourable e obligation to seek favourable infor-
information mation

* o obligation to specify the suspicion | e obligation to specify the suspicion
e no right for the suspect to be notified | e right for the suspect to be notified
® 1o access to the case file e access to the case file

e o right to refute allegations e right to refute allegations

e no right to demand specific inquiries | e right to demand specific inquiries

® 1o access to court e access to court

e no right to speedy inquiries ¢ right to speedy investigation

Figure 2. Applicable regulations during
preliminary examinations and investigation.

The lack of formal regulation at the stage of preliminary examina-
tions calls for a comparison with the legal framework governing the in-
vestigation stage. Without going into any detail, I will point to some im-
portant differences.

7 CPA, Section 60 and Section 55, para. 4, see supra note 1.

Publication Series No. 32 (2018) — page 70



3. The Concern for Quality Control and Norwegian Preliminary Examination Practice

3.4.2.1. Seeking Information in Favour of a Suspect

If an investigation is directed towards a specific suspect, there is an obli-
gation for the police and the prosecutor to “seek to clarify both the evi-
dence against him and the evidence in his favour”.® No similar explicit
regulation applies to preliminary examinations, and even if all prosecuto-
rial activity must be carried out in an objective manner, there is no clear
obligation to seek information in favour of a suspect at this stage.

3.4.2.2. Specification of the Suspicion

At the investigation stage, the obligation to inform the suspect makes it
necessary to specify the suspicion. Also, if a prosecutor orders the police
to investigate, or requests authorization from the courts to do so, he must
reflect on how broadly the suspected crimes can and should be described.
Without such an order or request, there is a risk that the inquiries are not
sufficiently focused. This can lead to inefficient inquiries, generating ex-
cessive or insufficient information regarding the alleged crimes.

3.4.2.3. Notification and Access to Information

As a general rule — subject to important exceptions — suspects and victims
are normally given notice about an investigation, the details of the allega-
tions and access to the case file. Generally, no notice or access to the case
file is given during preliminary examinations, even if directed towards
specific persons.

3.4.2.4. Right to Refute the Allegations and to Offer Additional
Information

Whereas during an investigation, the suspect shall be given an opportunity
to refute the grounds on which the suspicion is based and to put forward
any circumstances that count in his favour,” no such rights are available
during preliminary examinations.

3.4.2.5. Right to Demand Further Inquiries and Access to Court

During investigations, the police will ask the suspect if there are any in-
vestigative steps he wants carried out. The suspect may also petition that
the courts institute judicial proceedings to dispel the suspicion, such as

8 Ibid., Section 226, para. 3.
9 Ibid., Sections 92 and 232.
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questioning a witness in court.'” However, again, no such rights apply
during preliminary investigations.

3.4.2.6. Speedy Inquiries

An investigation shall be carried out “as quickly as possible and in such a
way that no one is unnecessarily exposed to suspicion or inconven-
ience”.!! No similar regulation applies to preliminary examinations. In
addition, preliminary examinations are not in the same detail as investiga-
tions registered in key statistics regarding case management and backlog
monitoring of these cases draw limited attention.

3.5. Quality Control in Preliminary Examinations

When discussing the need for quality control in preliminary examinations,
it is important to keep in mind the causes for concern that I have outlined
above. The lack of regulations concerning preliminary examinations gives
rise to a need for control mechanisms that can prevent substantive investi-
gations from being carried out under the guise of preliminary inquiries. If
this possibility is not ruled out, persons can be denied their rights, and
there is a risk that the prosecution service does not adhere to applicable
obligations. There is also a risk that the condition for investigative steps,
‘reasonable grounds’ for inquiry, is circumvented. At the largely unregu-
lated stage of preliminary examinations, it is important to develop practic-
es that secure the best quality possible concerning progress as well as the
integrity of the information that is collected. Finally, the way things are
done should not develop without reflection and oversight — at least within
the prosecution service.

In the Norwegian system, quality control has to be carried out main-
ly within the prosecution service, which has three levels: first level prose-
cutors are integrated in the police organization; at the second level, there
are prosecutors in ten regions and two national units; the third level is the
Office of the Director of Public Prosecutions. The prosecution service is
responsible for both preliminary examinations and investigations.

Ideally, all prosecutors handling a case should pay attention to the
more or less inherent quality concerns involved in preliminary examina-
tions, and be aware of the question of when to make a formal decision to

10 7pid., Section 241.
"' Ibid., Section 226, para. 4.
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start an investigation. To achieve this, it is probably necessary to address
the distinction between preliminary examinations and investigation in a
structured manner. This can be done through general regulations and by
evaluation of a selection of cases.

In 1999, the Norwegian Director of Public Prosecutions published a
Circular on Investigation that certainly raised the general awareness
among prosecutors regarding when an inquiry should be considered an
investigation.'> However, the circular does not detail how preliminary
examinations should be carried out to adhere to basic quality requirements.

Whether or not the circular has been complied with is sometimes
considered when a case is examined by a prosecutor at a higher level.
Supervision can take place more or less by coincidence if a prosecutor at a
higher level has to deal with the case, which can happen for several rea-
sons (to decide whether to prosecute, during consultation initiated by a
police prosecutor or when a complaint has been filed). In addition, the
second level prosecutors regularly carry out inspections including evaluat-
ing a selection of cases. The supervision will pay particular attention to
one or more topics that is communicated to the unit being inspected, and
one such topic could be preliminary examination practices.

The most structured evaluations of preliminary examinations prac-
tices are probably carried out by the National Authority for Prosecution of
Organised and Other Serious Crime (‘NAST’). This second level prosecu-
tion office is responsible for the activities of the National Criminal Inves-
tigation Service (Kripos). NAST will look into the number of cases han-
dled by Kripos that are at the stage of preliminary examinations, the time
spent on the cases so far, and whether formal investigations should have
been opened in any of the cases. Further, there is a dialogue as part of the
supervision to get an overview of cases that are likely to make it to the
stage of investigation.

All 1in all, there seems to be a fair attention to and control of the
scope of preliminary examinations. The progress and total time spent at
this stage seems to be at least fairly well monitored. However, it is not
always controlled, and there is a risk that the investigation process can be
delayed. Controlling the content of preliminary examinations appears to
be one of the main challenges. There is reason to suspect that the inquiries
in some cases may lack sufficient direction. If this is true, it could be help-

12 See supra note 2.
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ful to clarify what information is necessary to decide whether to start an
investigation at the outset of a preliminary investigation, and to draw up a
detailed plan on how the inquiries should proceed. The first step towards
establishing a practice along these lines is to draw attention to the need for
a more structured approach to preliminary examinations.
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Preliminary Examination in
the United States Military:
Quality Control and Reform

Franklin D. Rosenblatt”

The disposition decision is one of the most important and
difficult decisions facing a commander. Many factors must
be taken into consideration and balanced, including, to the
extent practicable, the nature of the offenses, any mitigating
or extenuating circumstances, the views of the victim as to
disposition, any recommendations made by subordinate
commanders, the interest of justice, military exigencies, and
the effect of the decision on the accused and the command.
The goal should be a disposition that is warranted, appropri-
ate, and fair.!

US Manual for Courts-Martial

4.1. Introduction

This chapter considers the process of preliminary examination used by the
United States (‘US’) military during its extended missions in Afghanistan
and Iraq since 2001. First, it considers the role of non-judicial mecha-
nisms for preliminary examination — a necessity borne by the obvious fact
that most military forces are not lawyers. The chapter then considers judi-

Franklin D. Rosenblatt is a Lieutenant Colonel and Judge Advocate in the United States
Army. He presently works in criminal defence of US service members, and has written for
publication a variety of works on the criminal accountability of American service members
in Iraq and Afghanistan. He holds a B.A. from James Madison University, a J.D. from the
University of Virginia School of Law, and an LL.M. from The Judge Advocate General’s
Legal Center and School. The views in this chapter are the author’s in his personal capaci-
ty and not those of the United States Army. The author thanks Professors Morten Bergsmo
and Carsten Stahn for their guidance, and to Major General D. Scott McKean, a US Army
officer, for important lessons he taught the author about this topic.

I Joint Service Committee on Military Justice, “Discussion to Rule for Court Martial
306(b)”, in Manual for Courts-Martial, United States, 2016 edition, 2016, part II, chap. III,
rule 306, Section b, p. 11-26.
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cial mechanisms of preliminary examination, including the circumstances
under which a progression from non-judicial to judicial mechanisms is
warranted, the roles and constraints placed upon those who exercise pros-
ecutorial functions, and a consideration of how having time pressures and
a series of definite laws and procedural requirements aids rather than de-
tracts from the exercise of discretion in making decisions on initial dispo-
sition of cases. Next, it describes the unique context for preliminary ex-
aminations conducted by military forces during operations in other coun-
tries, and how the integrity and speed by which these examinations are
conducted directly impact the success or failure of the military mission.
The chapter concludes with ten suggested best practices from hard-earned
recent American military experience.

Why study the US military? It is said: “You can always count on
Americans to do the right thing — after they’ve tried everything else”.? The
American military has had its fair share of failures, setbacks, and success-
es in evaluating and adjudicating serious incidents, including core interna-
tional crimes, during its recent military campaigns. It is submitted that the
US military has emerged from these years of extensive military operations
with improved institutional processes, a greater appreciation that exami-
nation of incidents with intellectual integrity and impartiality ultimately
helps the military better accomplish its mission, and a proper balance of
restraint and empowerment on those who exercise prosecutorial roles. The
military benefits from the rigidity of working within a series of pre-
determined criminal offences, elements, procedural rules, and require-
ments for documentation and forwarding. The ends of military prelimi-
nary examination are well served by prompt processing and a bias to-
wards speed and against undue delay in making decisions on case disposi-
tion. Other national militaries can learn from these lessons.

Among the commander’s powers is the ability to order investiga-
tions. These can be for any matter to help the commander gather facts to
make a decision and or preserve a record. In most cases the investigations
are conducted by regular military officers without legal training or inves-
tigative expertise, but are accomplished with the advice of assigned mili-
tary lawyers. Ideally, these investigations ensure accountability for im-
proper actions, not to second-guess, with the benefit of hindsight, soldiers

2 This quote was widely attributed to Winston Churchill, but its actual provenance remains

uncertain.
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who have made well-intentioned but difficult battlefield decisions. These
investigations are not all negative: commanders may use them to highlight
good behaviour, recognize strong achievement, and publicizing the results
to the rest of the force to induce others to emulate desired behaviour.
When used to address misconduct, these investigations help commanders
and military prosecutors make decisions on whether further action is war-
ranted. If so, the criminal investigation may involve preliminary hearings,
and the military prosecutors will use the information to ultimately rec-
ommend which offenses, if any, merit trial by court-martial or some other
judicial response. Combined, these non-judicial and judicial investigations
are the military equivalent of preliminary examinations. Most cases that
end up being prosecuted by the military ultimately involve both non-
judicial and judicial methods of case development.

In most cases, military forces do not have the luxury of years-long,
drawn-out preliminary examinations. Speed and decisive resolution are
prized above all else. Militaries pay a steep penalty with local populations,
and thus with their own mission accomplishment, when known problems
linger unaddressed. Military leaders are hardwired to not let problems
linger on pressing issues for their replacement forces to address. It is ab-
surd to imagine a press release from a military headquarters in Kabul or
Baghdad saying something like: “Allegations of destruction of civilian
property in X village allegedly committed by US forces remain under
examination, much as we reported last year. We will issue another update
next year”. This example, which plausibly resembles preliminary exami-
nations in other contexts, is ludicrous in this case because military forces
are in the realm of the immediate, not the hypothetical, and would face
severe consequences for such dithering. Expressed a different way, speed
is the most salient virtue for preliminary examinations in the context of
military operations.

4.2. Non-Judicial Mechanisms of Military Preliminary Examination

A topic that has not received much detailed attention, whether internation-
ally or in the American legal community, is the comprehensive /life cycle
by which military forces investigate, examine and adjudicate serious inci-
dents in areas of conflict, whether committed by their own forces or ene-
my forces. This area calls out for greater attention as professional militar-
ies are sometimes the only parties present and capable of fact-finding and
investigating during the height of armed conflict, when the potential for
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violations of international humanitarian law is heightened. When armed
forces are capable and willing to conduct quality investigations, the poten-
tial for impunity is reduced, necessary records and evidence are preserved,
and the criminal adjudication process, if necessary, can proceed on an
adequate basis.

The American military’s process of investigating serious incidents
will therefore be described here. I served as a legal advisor to US Army
units in peacetime and conflict, and has seen first-hand how a culture of
investigative rigour helps military forces accomplish their assigned mis-
sions and combat perceptions that American forces enjoy impunity for
offences committed. This emphasis not only ensures that serious incidents
are appropriately addressed, but also serves as a powerful way to shape
desired behaviour in military forces. It goes without saying that armies are
mostly non-lawyers and are commanded by non-lawyers. This dynamic
means that military mechanisms for preliminary examinations will neces-
sarily draw heavily upon non-judicial initial measures. It follows that such
basic fact-finding must be done in formats that can quickly be mastered
by military members, whose investigative duties are an additional task
from their normal military ones. This section describes these non-judicial
mechanisms while the next section considers the narrower range of mili-
tary judicial mechanisms.

Before deploying to our assigned combat mission in northern Iraq
in 2011, the Fourth Armored Brigade Combat Team of the US Army’s
First Armored Division had to test our abilities during a 28-day rotation at
the Army’s National Training Center (‘NTC’) in the Mojave Desert of
Fort Irwin, California. There, an elaborate scenario was designed to test
our soldiers, commanders, and staff (including my staff of three legal ad-
visors and six paralegals) in a stressful replication what the US military
calls ‘full spectrum operations’: any variety or combination of combat,
security assistance, training and partnership with local security forces, and
counterinsurgency. A determined opposition force resisted our initiatives
as our forces operated in a series of mock villages and towns filled with
role players. The scenario was designed to ‘throw the kitchen sink’ at us,
including our ability to fight opposing forces, partner with local forces,
and to work cooperatively with the local population while minimizing
harm to civilians. By replicating the stresses of combat and testing our
ability to improvise to unexpected scenarios, the trainers at NTC used the
exercise to forge us into a more capable and confident combat unit.
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The Fourth Brigade was immediately put through a series of mili-
tary challenges that tested our individual and collective training. Our legal
team went through an NTC replication of a local court hearing of a terror
suspect where US soldiers were asked to provide testimony. However, our
most pressing initial challenge was unscripted. Out of our 4,000-strong
unit, we experienced a number of soldiers who accidentally discharged
their assigned weapons. As we advanced further into the rotation, the
number of accidental discharges increased. These was troubling for my
commanders: not only do such incidents pose a threat to the safety of sol-
diers and nearby civilians, but such sloppiness is also a red flag for indis-
cipline, inattentiveness, and lack of adequate supervision and training.

The unit commanders took action. They initiated an official re-
quirement that all accidental discharges (rechristened ‘negligent discharg-
es’ for greater gravity) would all be subject to mandatory investigation by
an officer in the unit. The officer would be required to gather evidence,
including sworn statements from witnesses, then prepare a written sum-
mary of contributing factors, including training and inexperience, and
recommendations for further action. The reports, while basic, were then
required to be submitted to the brigade headquarters where they would
first be subject to a legal review, then a personal review by the brigade
commander. These new measures were published in the daily fragmentary
order so that all subordinate units would be made aware of the new stand-
ards and requirements.

The effect was immediate. Because the highest-ranking officer, our
brigade commander, was personally reviewing the reports, subordinate
units selected their best officers to conduct the reviews and conducted
inquiries with intellectual curiosity rather than ‘pencil whipping’. Weap-
ons discipline improved in the formation as sergeants sought to avoid the
unwanted attention of investigators by ensuring their soldiers were profi-
cient and disciplined while handling their weapons. Platoons could no
longer have embarrassing incidents swept under the rug. Infantrymen paid
greater attention to their training and proper procedures. During the final
seven days of the Brigade’s NTC rotation, we had no negligent discharges.
In this way, the emphasis of investigations focused on a thematic problem
resulted in immediate changes of behaviour, and thus contributed to a
culture of quality control.

Non-judicial investigations (most commonly called administrative
investigations) can also be used to educate the armed force about what to
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look out for. After our NTC rotation, the Fourth Brigade deployed to
Northern Irag. We began to hear about numerous problems with some of
the contractors who were supporting our forces at various bases in the
region. Several contractors withheld the passports and status documents
of their employees — withholdings that took on uniquely problematic di-
mensions in light of our presence in a conflict area when many of the em-
ployees came from other countries and thus lacked easy means to leave
Iraq and travel home. Another contractor hired a subcontractor who in
turn employed persons whose legal status could not be verified in the per-
formance of construction and cleaning jobs on US bases. This meant that
our forces had difficulty determining if the employees were underage,
displaced, or otherwise entitled to certain rights under American law or
the American security agreement with Iraq. Discovering these incidents
was alarming and brought to mind a number of prohibitions from Ameri-
can domestic law and international human rights standards, not to mention
our common-sense understandings of basic treatment and fair dealing. But
the commanders and legal advisors are not the all-seeing eyes of the Bri-
gade: we would only be able to identify and eradicate the problem across
our large assigned area of Northern Iraq if the rest of our forces also knew
what to look for. Thus, just as we had done at NTC with accidental dis-
charges, we published a brigade order requiring military investigations
into the work of the contractors and subcontractors supporting our bases
and status checks of civilians working in support of the military. Our legal
staff contributed specifics on what to look into to assure that persons
working for contractors were working lawfully, with possession of their
status documents, and by their own free will (meaning that practical ob-
stacles to their ability to arrive, leave, and change employers were elimi-
nated). The orders process was not just a means of ordering investigations,
but a mechanism to empower our soldiers at all levels. Thus, the mecha-
nism of investigations enabled a way to discover facts and also enable our
forces to be decisive in a situation that was not part of normal wartime
preparations.

What do these investigations look like? They are variously called
‘informal investigations’, ‘commander’s inquiries’, or ‘preliminary inquir-
ies’ because, unlike more formal boards of officers, they do not require a
board or transcribed proceedings. The format is incredibly open-ended, as
is apparent from Rule for Courts-Martial 303:

Publication Series No. 32 (2018) — page 80



4. Preliminary Examination in the United States Military

Upon receipt of information that a member of the command

is accused or suspected of committing an offense or offenses

triable by court-martial, the immediate commander shall

make or cause to be made a preliminary inquiry into the

charges or suspected offenses.
While these investigations are often called ‘informal’, what that really
means is that an investigating officer is tasked and empowered by the
commander to answer a specified list of questions contained in the ap-
pointment memorandum. This memorandum is often drafted by the legal
advisor who can ensure that the points to be answered are specific enough
for further uses, such as determining if elements of a crime are met or
whether new tactics or techniques for solving military problems are war-
ranted. The format of the informal investigation is typically a military
memorandum describing findings and recommendations, along with a
series of attachments such as sworn statements or pictures in support of
the findings. The format of the informal investigation is open-ended,’
which allows the commander to designate more tailored instructions de-
pending on the facts, time available, and importance of the investigation
to the accomplishment of the military mission. The open-endedness per-
mits the commander to make any number of choices based on the needs of
the moment: the time allotted to complete the investigation, the rank or
expertise of the officer tasked to complete the investigation, the detailing
of investigative assistance (such as interpreters, security, transportation, or
technical expertise), and evidence to be gathered. In most cases, complet-
ed investigations are required to be retained by the military for a period of
years and preserved as official records.

Military forces need not wait for a problem to arise in order to issue
orders to investigate. One of the most consequential decisions American
military commanders made was to codify circumstances when non-
judicial investigations were required, and to determine at what level ap-
proval authority rested. These efforts were often compiled into an investi-
gation matrix published for subordinate units to follow. As an example,

The most common formats for informal investigations are those used by the Army and
Navy. See US Department of Army, Army Regulation 15-6: Procedures for Administrative
Investigations and Boards of Officers, Washington, D.C., 1 April 2016; US Department of
the Navy, JAG Instruction 5800.7F: Manual of the Judge Advocate General (JAGMAN),
Washington, DC, 26 June 2012. Investigations conducted under these formats often take
on the names of the regulations so are colloquially referred to as ‘15-6s” and ‘JAGMANSs’
respectively.
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the experience of the US Army’s 101st Airborne Division in Afghanistan
in 2009 appropriately illustrates these ideas. It sets criteria for any number
of incidents determined by the commander with the input of legal advice:
friendly fire incidents with partner or US forces, death of a soldier, death
of a civilian, vehicle accidents, loss or destruction of property, violations
of the law of armed conflict, and incidents likely to draw media attention.
Next, the matrix lists reporting requirements so that all forces know with
the effect of an order what types of incidents must be reported and to
whom. Finally, the matrix includes approval authority and required fol-
low-on actions such as further reporting to higher headquarters, retention
of records, media handling, and how to address issues brought by affected
civilians such as an aftermath payment under the Foreign Claims Act or
other command funds designated for the assistance of local civilians. The
matrix can adjust to any number of permutations to reflect the military
mission, law, and changing military priorities.

Such a pre-determined investigation matrix can potentially have a
powerful effect upon an armed force. By publishing this through the mili-
tary orders process to the entire armed force, all are on notice of what to
look for and report when incidents arise; making accepted standards of
conduct better understood. Importantly, the possibility of self-dealing
among military members who may violate the law or accepted standards
is reduced. The history of militaries is a history of close kinship of warri-
ors who work closely together — who will naturally seek to look out for
each other when embarrassing or illegal incidents happen. For example,
members of an infantry squad may feel intense direct or indirect pressure
to look the other way if they observe an illegal act such as unlawfully
targeting a civilian. The incident may never be reported and properly
evaluated. If the incident is known to require investigation at a level high-
er than the squad, the possibility of self-interested adjudication is elimi-
nated. Indeed, the incident may be appreciated in an entirely new light just
based on the approval level required; military leaders can remonstrate all
they wish about the gravity of avoiding civilian casualties, for example,
but can truly demonstrate how seriously they take these incidents when
requiring high level approval for such incidents. Setting appropriate ap-
proval levels for certain serious incidents also demonstrates fair play and
reduces the chances that embarrassing incidents will meet self-serving
investigations. Having said this, military units must be mindful of re-
evaluating specific cases and making exceptions when even higher-level
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investigations will face an actual or perceived conflict of interest — a par-
ticular concern for highly publicized incidents.

A 2013 report from the Department of Defense accurately summa-
rized the operational advantages enjoyed when military organizations are
able to swiftly report and investigate serious incidents:

While compliance with international law and domestic U.S.
law is essential, U.S. fighting forces must also be perceived
as, and perceive themselves as, ethical and disciplined com-
batants. Military Justice is critical to this perception as it is
an essential tool of commanders to maintain good order and
discipline. But, its effectiveness depends in large part on the
ability to timely report allegations, investigate effectively,
collect and preserve evidence, and make it available to
commanders and courts. These kinds of investigations are al-
so important to dispelling inaccurate or false allegations of
misconduct such as causing civilian casualties. Nonetheless,
investigative responses to reports of civilian casualties in a
combat theater are difficult and can be dangerous. Com-
manders must balance the risk to their forces with the credi-
bility and severity of the allegations and mitigate the risks
when they direct investigations.*

4.3. Judicial Mechanisms of Military Preliminary Examination

The previous section described the essential role of military administra-
tive investigations, often conducted by non-lawyers, that are used to gath-
er evidence, preserve a record, and help military forces make decisions on
which events merit further action, including judicial. This section de-
scribes what happens after fact-finding is complete and military forces
make decisions about which incidents merit the involvement of prosecu-
tors and the more formal, rights-based procedures of criminal investiga-
tion. Combined, these two sections comprise military preliminary exami-
nation.

The evolution of an incident from administrative investigation to
judicial action is an evolution from mandate to discretion. Consider the
first example from the previous section. It is entirely appropriate for mili-
tary orders to demand that al// soldiers who commit accidental discharges

4 Defense Legal Policy Board, Report of the Subcommittee on Military Justice in Combat
Zones, final report, 30 May 2013, pp. 22-23.
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face an administrative investigation, and the details of this requirement
such as the rank of the investigator, the approval level, and the evidence
required to be produced can all be predetermined. However, it would be
inconsistent with the individualized approach of American law (not to
mention the laws of many other countries and the most basic international
human rights documents) to predetermine that all accidental discharges
receive a certain punishment. Evolving a case from an administrative in-
vestigation to a judicial proceeding necessarily involves legal judgments
such as the elements of pre-existing criminal offence (including military
justice statutes), the level of criminality, and whether a judicial approach
vindicates important interests, such as the wishes of the victim and the
operational effectiveness of the military.

Commanders must have discretion to act, but their discretion is not
unlimited. Not every violation of law merits the use of limited prosecuto-
rial resources or the branding of criminal to a larger part of the population
than necessary. Commanders must moreover be mindful not to unlawfully
influence (or appear to influence) the independent exercise of discretion
by others, as they may sometimes serve as quasi-judicial officials who
make decisions on initial case disposition, all the way through referral of
charges to court martial, and approval of the completed court martial. The
disposition decision must truly be independent — a departure from normal
military routine where subordinate commanders are required to adhere to
a higher commander’s orders (or in the absence of orders, the command-
er’s intent).

Guidance concerning the commander’s discretion to act comes dur-
ing initial disposition of a case comes from Rule for Courts-Martial
306(b). The factors listed there include:

(A) the nature of and circumstances surrounding the of-
fence and the extent of the harm caused by the offense,
including the offense’s effect on morale, health, safety,
welfare, and discipline;

(B) when applicable, the views of the victim as to disposi-
tion;

(C) existence of jurisdiction over the accused and the of-
fense;

(D) availability and admissibility of evidence;

(E) the willingness of the victim or others to testify;
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(F) cooperation of the accused in the apprehension or
prosecution of another accused;

(G) possible improper motives or biases of the person(s)
making the allegation(s);

(H) availability and likelihood of prosecution of the same
or similar and related charges against the accused by
another jurisdiction;

(I)  appropriateness of the authorized punishment to the
particular accused or offense.

A brief overview of the key personnel in this process is also re-
quired. As previously explained, military units are commanded by an of-
ficer who serves as a quasi-judicial authority, meaning that he or she is a
non-lawyer who performs the judicial function of making the ultimate
decision on which cases should be prosecuted. This is in contrast to many
other modern militaries where commanders may provide input into which
cases to prosecute but ultimately relinquish the ultimate prosecutorial
authority to independent prosecutors.

US Army units at the brigade or regimental level or higher also
have permanently assigned legal advisors. A brigade has three: a general
counsel (brigade judge advocate), prosecutor (trial counsel), and a third
legal advisor who assists with investigations and operational law. Higher
level headquarters have larger legal staffs. The prosecutor may be in-
volved with cases from cradle to grave: from the fact-finding or adminis-
trative investigation phase to advising the quasi-judicial commander
which charges are warranted, all the way to marshalling judicial cases
through the procedures of the court-martial process.

Interestingly, US Army units do not have assigned criminal investi-
gators. While the Army prosecutors are part of the military unit and work
for the commander, criminal investigators retain independence from other
Army units and work through their own ‘stovepiped’ chain of command.
The two most common trained Army criminal investigators are Military
Police for low level offences and the Criminal Investigation Division
(‘CID’) who have investigative jurisdiction over serious criminal investi-
gations. As a consequence of the independence of criminal investigators,
commanders may deploy to missions and not have criminal investigators
at their disposal. These commanders’ formations may also lack persons
who are as well-trained as criminal investigators are, though they do have
a full-time prosecutor and general counsel who can save some of this def-
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icit by providing guidance and oversight to the conduct of investigations
conducted by regular Army officers.

For lower level offenses that merit some punishment but do not rise
to the gravity of courts martial, American military commanders have
powers to impose non-judicial punishment (‘NJP’) on their members un-
der Article 15(a) of the Uniform Code of Military Justice. Like courts
martial, NJP must be based on an enumerated offence, but unlike courts
martial there are no judicial proceedings or even presence of attorneys.
Instead, the commander conducts the proceedings in the manner he or she
sees best fit to address the offence. In return for this relative lack of struc-
ture, the accused enjoys significantly lower maximum punishments: a loss
of some monthly pay, extra duties or restriction, the possible loss of rank,
but not jail time, criminal conviction, or discharge from the military. NJP
“provides commanders with an essential and prompt means of maintain-
ing good order and discipline and also promotes positive behavior chang-
es in service members without the stigma of a court martial conviction”.’
This disciplinary tool is widely employed in the US armed forces. The
main benefit of NJP is that it allows commanders to do something imme-
diately using tools already at their disposal. In this way, it is a necessary
disciplinary tool with the potential to nip problematic behaviour in the
bud before conduct becomes truly criminal. The danger of NJP is that it
becomes a tool of impunity that can shield offenders of more serious of-
fences from public trials where interests of victims and the public can be
vindicated — an especially important consideration for offences committed
against civilians during military operations. An important procedural
check on this possibility exists in the power of commanders to retain dis-
position authority up to a certain level. This serves as a shield against the
possibility of self-dealing by lower level units who may not want embar-
rassing incidents to become known by their higher authorities.

Commanders have further non-judicial options other than NJP. For
instance, they may take no action. They may also take administrative ac-
tion, including corrective measures such as counselling, admonition, rep-
rimand, exhortation, criticism, rebuke, extra military instruction, or the
administrative withholding of privileges. Other forms of administrative
action include a transfer (such as sending an offender from a deployed
unit to another back at home station) and administrative removal from the

5 Uniform Code of Military Justice, Sub-chapter III, Section 815, Article 15(a).
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service, a process known as ‘chaptering’ in the US Army because the sep-
aration actions are based on the various chapters of the officer and enlist-
ed administrative separation regulations. Lastly, a commander may decide
not to pursue charges but to forward the information to another level of
command. This may be appropriate if another commander has greater
interests in the adjudication of the offence, or commands the soldier or
soldiers in question, or when the offence disposition is properly elevated
to a higher command to avoid an actual or perceived conflict of interest
by the lower level commander.

If an offense merits more serious treatment than NJP — in other
words, cases that would be more properly considered at criminal trial —
formal charges may be brought. These are listed on a military charge sheet
and are based on the enumerated criminal offenses of the Uniform Code
of Military Justice (‘UCMJ’). This includes a series of legislatively-
prescribed laws, with elements and procedural rules determined in ad-
vance by presidential executive order that are published in the Manual for
Courts-Martial. The UCMIJ also permits charges of war crimes, crimes
assimilated from other federal statutes, and more general catch-all offenc-
es such as conduct to the prejudice of good order and conduct unbecom-
ing of an officer and gentleman. When charges are brought, the accused
service member has a right to military counsel and may also choose to
hire a civilian counsel at his or her own expense. For serious offences,
before charges may be brought to trial they must first undergo a prelimi-
nary hearing under the auspices of UCMIJ Article 32 in order to: ensure
that probable cause exists that an offence or offences have been commit-
ted and whether the accused committed it, to determine whether a court-
martial would have jurisdiction over the offence and accused, to consider
the form of the charge(s), and to recommend what disposition should be
made of the charge(s), from dismissal to court martial. Importantly, this
preliminary hearing, often referred to in the shorthand by its number in
the UCMJ, “Article 327, is no longer considered a “preliminary investiga-
tion” since changes to the UCMIJ in 2016 downgraded it to a “preliminary
hearing”. Even though changes to the law were slight, this diminishment
of the Article 32 resulted in hearings that were less exploratory of the evi-
dence and more of a summary proceeding based on investigative work
that had already been accomplished. Even with these changes, the hearing
resembles an adversarial court system, with prosecutors and defense at-
torneys able to present evidence, witness testimony, and offer argument.
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To illustrate how this entire process may play out, consider an ex-
ample of a US soldier accused of intentionally harming a civilian during
military operations. The unit may have already required that incidents
involving harm to civilians undergo an administrative investigation. A unit
commander at some level, with the assistance of a legal advisor, would
choose an investigating officer and would task the officer with gathering
evidence, writing findings, and presenting recommendations. The com-
mander could also seek the assistance of military criminal investigators
who, though not under the control of the commander, if present could
investigate incidents within their purview so long as they would also qual-
ify as serious crimes under the UCMIJ. The commander may also assign
investigative assistance, security, administrative support, and give trans-
portation priority to the investigator to enable swift mission accomplish-
ment. The investigating officer, after consulting with a legal advisor,
would gather evidence, talk to witnesses, and submit a report.

With the report in hand, the commander would then enjoy tremen-
dous discretion in deciding what to do next. The results of the administra-
tive investigation could be shared with affected civilians in order to prove
that the US forces take seriously allegations of conduct that harms civil-
ians. It could be used to pay a claim or direct resources to fill an identified
need. Regarding the soldier, the commander’s discretion is similarly wide
ranging. In consultation with his or her assigned legal advisor, the com-
mander would review the initial disposition factors of Rule for Courts-
Martial 306(b) in deciding what to do next. The incident can be an oppor-
tunity to teach or reinforce lessons. It can be a way to reprimand conduct
that fell short of expected standards. If the gravity of the offence is low,
the soldier could face an NJP proceeding with informal replications of
court procedure in order to make a lasting impression on the offending
soldier or others in the formation. Lastly, if the gravity of the offence mer-
its criminal sanction, the commander could pursue court martial charges,
effectively handing the reigns of the case over to his or her assigned pro-
fessional prosecutor.

4.4. The Necessity to Conduct Preliminary Examination On-Scene

The US military has learned the hard way many of lessons about the need
for quality preliminary examinations. When we entered the conflicts in
Afghanistan and Iraq, an intensive focus on the planning and conduct of
major military operations sometimes left considerations of what to do
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about criminal misconduct and its consequences as afterthoughts. The US
quickly learned that crimes occur everywhere troops are present and at all
phases of military operations. One of the first Army lawyers in Afghani-
stan observed: “Wherever there are troops, there will be criminal activi-
ty”.® Unfortunately, many of these incidents began to distract from other
important operational and tactical gains. “Isolated misdeeds by junior
soldiers or small arms units can adversely affect a theater of war, and un-
do months of hard work and honorable sacrifice.””’

The US military learned an uncomfortable paradox about wartime
misconduct: at times when good behaviour is needed the most, the ten-
dency to bring in soldiers likely to cause trouble is also greater. During
the peak of American combat deployments from 2005 to 2007, relaxed
recruiting standards permitted a large number of persons with felony con-
victions, gang membership, mental illness, or who otherwise fell short of
normal recruiting standards to join the armed forces and deploy to com-
bat.® Coincidentally, during the same timeframe an Army medical study
conducted between 2005 and 2007, about 10 per cent of thousands of sur-
veyed Marines and soldiers admitted that they had mistreated non-
combatants and damaged civilian property when it was not necessary to
do s0.” This paradox cannot be considered a uniquely American phenom-
enon: surely anytime armed forces must massively mobilize citizens for
military operations, especially countries that rely upon volunteer forces,
the potential is higher that many of these new members will be likely to
commit crimes requiring serious and large-scale prosecutorial efforts.
These periods of large growth in military forces will often coincide with
periods when criminal misconduct is at its most likely to threaten the suc-
cess of the military mission.

Military operations in the modern era feature legal considerations,

especially concerning human rights abuses and law of armed conflict vio-
lations, more prominently than ever. This is the era of “legally intensive

¢ Major Jeff A. Bovarnick, Notes from the Combat Zone, Memorandum, US Army, 2002, p.
5.

John Nagl and Paul Yingling, “New Rules for New Enemies”, in Armed Forces Journal,
October 2006, p. 25.

See, for example, “Army and Marine Corps Grant More Felony Waivers”, in New York
Times, 22 April 2008.

® Mental Health Advisory Team (‘MHAT’) IV, Operation Iraq Freedom 05-07: Final
Report, Washington, DC, 2006.
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conflicts”, a term may be used to describe any military campaign where
legal considerations are prominent, including US operations in Afghani-
stan and Iraq. “Based on a very incomplete picture of what’s happening
day to day in Iraq, it appears that there’s much more attention to human
rights and to the laws of war than, for example, in Vietnam or Korea.”!
To an extent far beyond any military conflict of the last century, military
operations now are greatly affected by the coexistence of civil society and
national and international monitoring. Even after the fact, fact-finding and
preliminary examination by groups such as the International Criminal
Court can wait until the fog of war subsides and delve into the conduct of
military forces months or even years after events occur. As a consequence,
the commander’s responsibility for addressing misconduct shifts the im-
perative from an administrative burden to a strategic consideration.

When criminal misconduct in combat merits the initiation of judi-
cial proceedings, in many cases there are strong advantages to conducting
them on-site in combat rather than sending it back to the home country.
An on-site judicial process affords immediate access to witnesses and
evidence in the mission area. It makes possible a swift proceeding with all
parties present. It demonstrates to the local community that offences by
military members are not met with impunity. It affords an opportunity for
affected locals to observe the proceedings or otherwise find out what hap-
pened. A group of international experts concluded: “Depending on the
gravity of the case, offenses must be met with disciplinary action or crim-
inal prosecution in order to maintain military performance and standing,

thus assuring mission accomplishment”.!!

The alternative to addressing misconduct on-site is to send offend-
ers back to their home station where their cases will not result in a distrac-
tion to the ongoing war effort. This temptation often proves far more at-
tractive than the prospect of dealing with the onerous problems of ad-
dressing issues on-site, so this expedient solution has been frequently em-
ployed. Sending cases away permits the military unit to focus on the im-
mediate demands of the military mission, while leaving the administrative

10" Brad Knickerbocker, “Is Military Justice in Iraq Changing for the Better?”, in Christian
Science Monitor, 7 August 2007, quoting Loren Thompson of the Lexington Institute.
Morten Bergsmo, Arne Willy Dahl and Richard Sousa, “Military Self-Interest in Account-
ability for Core International Crimes”, in FICHL Policy Brief Series No. 14 (2013), Torkel
Opsahl Academic EPublisher, Brussels, 2013, p. 4 (http://www.toaep.org/pbs-pdf/14-
bergsmo-dahl-sousa).
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and judicial decision to a military organization far from the frontlines with
presumably more time and resources to figure out how to proceed. While
military law permits the transfer of a case’s jurisdiction from one com-
mander to another for any reason, including to free up the efforts of a
commander engaged in military operation, this option had its own practi-
cal difficulties which in many cases backfired. Consider the example giv-
en by a Marine judge advocate who observed the mechanisms of criminal
adjudication of the Haditha cases, a controversy involving several US
Marines accused of wrongfully killing 24 Iraqi civilians in the city of
Haditha in 2005 who were then sent away from Iraq back to their home
station of Camp Pendleton, California:

From Camp Pendleton, trial counsel and defense counsel

started from scratch with a very complex case in which they

lacked basic familiarity with the unit’s mission, enemy activ-

ities in the area, or other important aspects of the environ-

ment in which the misconduct had taken place. The eight

cases [eight different Marines were accused of crimes] ulti-

mately required more than fourteen months to prosecute. [...]

Similarly, the Haditha case still remains unresolved, more

than two years since first being brought to light.'?

These efforts to advance criminal adjudication back at home station
were not only difficult to conduct, but they also faced heavy pressure to
deal with misconduct lightly. One observer noted that “domestic trial of
members of a state’s own military forces for war crimes is the most politi-
cally sensitive of any domestic prosecution for international crimes”.'® It
is easy to understand why this is so: the surroundings change from that of
military exigency, where the focus is on accomplishment of the military
mission, to a nation watching afar where generalized feelings of patriot-
ism and a sense of ‘us versus them’ is more prevalent. In such circum-
stances, it is unfortunately also likely that a desire to protect ‘our boys’
who have been in danger will outweigh more distant concerns such as
civilians who were impacted by crimes or other effect of those crimes on

12 Major John Hackel, “Planning for the ‘Strategic Case’: A Proposal to Align the Handling
of Marine Corps War Crimes Prosecutions with Counterinsurgency Doctrine”, in Naval
Law Review, 2009, vol. 57, p. 243.

13" Timothy L.H. McCormack, “Their Atrocities and Our Misdemeanours: The Reticence of
States to Try Their ‘Own Nationals’ for International Crimes”, in Mark Lattimer and
Shilippe Sands (eds.), Justice for Crimes Agsinst Humanity, Hart Publishing, Port-
land,2003, p. 134.
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the military mission. These home station proceedings also had a special
disadvantage of leaving affected civilians unable to find out about the
results of the misconduct. For all they knew, the accused service members
were subsequently exonerated. An international observer on the US mili-
tary justice system in Afghanistan remarked:

[T]he military justice system fails to provide ordinary people,

including United States citizens and the families of Iraqi or

Afghan victims, basic information on the status of investiga-

tions into civilian casualties or prosecutions resulting there-

from. !4

The US military experienced a particularly dramatic lesson about

the connection between having a viable system of on-site courts martial
and accomplishment of the military mission in Iraq in 2011, a time when
the author was present in Iraq assigned as a US Army legal advisor. To-
wards the end of the year Iraq refused to grant American military mem-
bers immunity for crimes committed against Iraqis as a condition for
keeping US forces in country. The refusal was motivated by Iraqi public
agitation about the perceived leniency and impunity shown by the military
justice system to American military members accused of committing
crimes affecting Iraqis.'> This impasse between the US and Iraq resulted
in the withdrawal of all US forces under military command by the end of
the year. Iraq then descended into a security crisis, which in turn through a
series of related and unrelated events begot ISIS in areas with weak or
non-existent government control. This downward spiral — surely not the
strategically intended result of nine years of extraordinary effort and sacri-
fice by American military forces — was not a result of calculations of na-
tional interests by the US but instead in some measure due to complica-
tions that arose from the deficient performance of American military jus-
tice.

To its credit, the US military, especially the US Army, proved able
to exercise the basic mechanisms of preliminary examination in an opera-
tional environment during its war years in Afghanistan and Iraq. However,
these mechanisms often faced limits: a review of after-action reports re-

Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions,
Philip Alston: Addendum: Mission to the United States of America, A/HRC/11/2/Add.5, 28
May 2009 p. 2 (http://www.legal-tools.org/doc/fd6ac8/).

15 Michael S. Schmidt, “Anger in Iraq After Plea Bargain Over 2005 Massacre”, in New York
Times, 24 January 2012.
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veals that the full-bore application of military justice was not a viable
option in the operational theatre.'® In practice, deployed forces conducted
fact-finding but then sought to avoid the crushing burdens of formal judi-
cial procedures, instead deciding to send those cases back home or grant-
ing leniency. Some of the factors frequently cited for this deficiency in-
clude: a high operations tempo, a lack of judicial officials such as judges,
defense counsel, and prosecutors present with the force during operations,
difficulties in obtaining expert witnesses and civilian counsel for the ac-
cused, and joint operations that scrambled clean lines of authority be-
tween the parochial services. When faced with these concerns, US civilian
leadership of the military ordered a study to examine ways to improve
these military functions during operations. The board concluded that the
system as a whole worked rather well:

While it is clear to the Subcommittee that over ten years of

combat in Iraq and Afghanistan has stressed our Services,

our Service members, and our military justice system, over-

all, the Uniform Code of Military Justice (“UCMIJ”) has pro-

vided commanders the means and methods to administer jus-

tice effectively across the spectrum of operations in both Iraq

and Afghanistan. The Subcommittee’s review found that

with rare exception, Service members alleged to have com-

mitted offenses during combat operations over the past dec-

ade, including civilian casualty offenses, have been dealt

with fairly and efficiently — their rights preserved throughout

the process.!”

The board suggested a number of changes, such as adjustments to
military doctrine, that could make the military even more effective when
addressing and adjudicating crimes against civilians on-scene. The
board’s results did not spark a massive change; in contrast, since the board
released its findings in 2013 the military has not conducted a single court-
martial in Afghanistan or Iraq.

See Franklin D. Rosenblatt, “Awakening Self-Interest: American Military Justice in Af-
ghanistan and Iraq”, in Morten Bergsmo and SONG Tianying (eds.), Military Self-Interest
in Accountability for Core International Crimes, Torkel Opsahl Academic EPublisher,
Brussels, 2015, pp. 295-340 (http://www.legal-tools.org/doc/8b00ed/).

Defense Legal Policy Board, 2013, see supra note 4, at p. 3.
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4.5. Enhancing a Culture of Quality Control for Military
Preliminary Examination

This section applies some of the lessons learned by the US military (inter-
spersed with some examples from other countries) to recommend practi-
cal considerations that militaries can implement to improve their doctrine
and practice of preliminary examination.

Firstly, military forces can only conduct preliminary examinations if
the incidents are known. Thus, armed forces should encourage all
measures to ensure accurate reporting, especially of incidents that affect
civilians. This is a task that may be easier said than done. Consider, for
example, the pressures that faced Army Sergeant Samuel Provance in
deciding whether to report the abuse he witnessed at the Abu Ghraib pris-
on in Iraq in 2003:

When I made clear to my superiors that I was troubled about
what had happened, I was told that the honor of my unit and
the Army depended on either withholding the truth or out-
right lies. [...] Everything I saw and observed at Abu Ghraib
and in Iraq convinced me that if I filed a report [about the
abuse] I wouldn’t be listened to, that it would be covered up.
I thought that the best case scenario was that I would be con-
sidered a troublemaker and ostracized, and that potentially I
might even place my life in danger.'®

Secondly, the simple act of conducting investigations has powerful
effect. The most important lesson for military forces is to do them. Con-
sider the example from the distinguished South African jurist Richard
Goldstone who in 2008 was asked by the UN Human Rights Committee
to lead an independent fact-finding mission in the Gaza War.'® While
Judge Goldstone’s report concluded that both Israel and Hamas failed to
satisfactorily investigate war crimes, he later recanted his finding that
Israel had deliberately targeted civilians. This decision was based on new-
ly provided information that the Israeli Defense Forces had conducted 400
investigations into military actions that affected civilians, in contrast to

18 Quoted in Joshua E.S. Phillips, None of Us Were Like This Before: American Soldiers and
Torture, Verso, 2012, p. 112.

Richard J. Goldstone, “Quality Control in International Fact-Finding Outside Criminal
Justice for Core International Crimes”, in Morten Bergsmo (ed.), Quality Control in Fact-
Finding, Torkel Opsahl Academic EPublisher, Brussels, 2013, pp. 35-53 (http://www.
legal-tools.org/doc/5b591d/).
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Hamas, which had conducted none and appeared to be acting with, at best,
a disregard for the harm to civilians from its attacks. This illustrates how
simply conducting investigations demonstrates an earnestness to meet
humanitarian obligations, and demonstrates to the international communi-
ty a basic level of commitment on the part of a country’s armed forces to
comply with international humanitarian law.

Thirdly, a culture of quality control demands intellectual rigor in
preliminary examination. It is not an excuse for a shoddy investigation
that it occurred in dangerous conditions. The detainee abuse crisis at Abu
Ghraib illustrates the value of conducting investigations with intellectual
rigor and neutrality. An initial investigator was removed early on for un-
expected zeal in getting to the bottom of what happened in a politically
delicate situation (perhaps this is the most alarming aspect of all). The
next investigator, sent to Abu Ghraib from Washington, D.C. with a capa-
ble team of assistants, used a fact-finding technique of having senior of-
ficers stand in front of formations of soldiers and asking any of them to
step forward if they had witnessed detainee abuse. Not surprisingly, al-
most nobody stepped forward. This fact was reflected with self-
congratulation in the investigative report that the detainee abuse incident
was just a case of a few bad apples, and the report focused instead on the
bravery and good conduct of thousands of other soldiers — an irrelevant
matter to the investigation. Shockingly, no detainees were interviewed in
the early investigations even though the investigations were explicitly
examining detainee abuse. Until a comprehensive 2008 investigation by
the Senate Intelligence Committee, three previous Army investigations
either refused or were blocked from looking at culpability higher up the
chain of command or from other agencies.

Likewise, the Pat Tillman controversy demonstrates human fallibil-
ity in military investigations. By the time he deployed to Afghanistan with
the US Army Rangers in 2004, Corporal Pat Tillman was already the Ar-
my’s most famous soldier because he had given up a multi-million dollar
contract in professional football to serve his country. When he was killed,
the nation mourned, but the mood grew darker when military leaders were
accused of not correcting the record with what they knew from a prelimi-
nary inquiry: that Corporal Tillman was killed by friendly fire rather than
a firefight with the enemy. This sense of a cover-up soured public confi-
dence in military leaders. The officers involved were not bad people, but
the episode illustrates the extraordinary pressures that befall military lead-
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ers during highly publicized investigations. This episode also illustrates
the ‘toothpaste’ rule: bad facts are a lot like toothpaste in that once they
come out it is nearly impossible to get them back in.

Fourthly, military preliminary examinations greatly benefit from an
open-ended format that is suitable to quick adoption by assigned military
investigators who may not have training in investigations or the law. The
commander, in consultation with the legal advisor, appoints the investiga-
tor, tailors the scope of investigation, designates resources, and, to the
extent necessary, lists specific questions to be answered. This is a format
well-suited for prompt investigations — since all assets fall under the
commander, he or she can launch a rapid investigation literally within an
hour if necessary. Staff officers, interpreters, military transportation, secu-
rity, and subject matter expertise are all readily available for tasking to the
investigative team. When military officials look into incidents during
military operations, speed is vital and the resources on hand must be used
rather than a fact-finding dream team that will take time to assemble.

Fifthly, military forces should avoid the use of classified materials
in their conduct of preliminary examination if at all possible. It is com-
mon for military units to use classified information extensively while they
are deployed, but investigations should avoid this whenever possible (ob-
viously, this rule would not apply into an examination of matters that were
necessarily classified, but the point is to guard against unnecessary or
inadvertent creep into classified matters). One reason for this is that a
classified investigation cannot be shared with affected locals who demand
to know that the military has taken some form of action and may be wary
that militaries tend to sweep misdeeds under the rug and allow offenders
to enjoy impunity. Another reason is the obvious fact that military units
have more security officials and intelligence officers than they do histori-
ans. When units complete their deployments after nine or twelve months it
is common for all classified information to be wiped from servers and
safes before the unit returns to home station rather than adhering to the
rigorous requirements for safeguarding and storing classified information.
“Over the last decade, millions of military field records from Iraq and
Afghanistan have been lost or destroyed, making it difficult for some sol-
diers to prove their combat experiences and obtain medical benefits or
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other veteran awards and services.”?’ The Army Center for Military Histo-
ry, which is now the designated repository for operational records, esti-
mates that during some of the early years of the war they only possessed a
small amount of the required records. Everything is harder for the Army
and aggrieved civilians and soldiers when these necessary records are
needed but cannot be found.

Sixthly, when conducting preliminary examination militaries must
avoid ‘investigation fratricide’. Investigations may be conducted for sev-
eral purposes but they must not be in conflict with one another. The infa-
mous Nisour Square incident offers an important reminder of investiga-
tions gone wrong. In 2007, four Blackwater guards in Nisour Square in
Baghdad opened fire and killed 14 civilians. The suspects gave initial
statements to US diplomatic security officials rather than military investi-
gators since the Blackwater guards fell under a State Department contract.
The format of the statements held that they could not be used against them
at trial, so the case against them in a federal criminal trial was eventually
dismissed. This was a setback for military commanders since the exonera-
tion fuelled a growing perception among Iraqis that Americans enjoyed
impunity for crimes against civilians.?! The employees were eventually
convicted during a second trial in 2014. Among other lessons, this tragic
story illustrates the imperative of military forces to plan how they will
coordinate with other military units and government agencies when inves-
tigations are required. Even then, a considerable amount of goodwill and
cooperation is required to avoid turf wars between different organizations
in high stakes circumstances. This often proves to be a daunting challenge.

Seventhly, a culture of quality control comes from sharing best
practices. Armed forces should be willing to share best practices for pre-
liminary examination freely, especially those countries who, like the US,
use open-ended investigation formats. This also helps armed forces realize
the self-interest in proper investigation and accountability for core offenc-
es. This helps militaries adjust military doctrine, penal codes, and stand-
ard operating procedures to ensure examinations that will stand the test of
time. Many national militaries, like the US, can draw from robust and

20 “Lost to History: Missing War Records Complicate Benefit Claims by Iraq, Afghanistan

Veterans”, in Seattle Times, 9 November 2012.

See generally Major Jeffrey S. Thurnher, “Drowning in Blackwater: How Weak Accounta-
bility over Private Security Contractors Significantly Undermines Counterinsurgency Ef-
forts”, in The Army Lawyer, 2008, p. 64.

21
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creative investigative practices in the civilian sector. In the US, insider
trading scandals at Enron and Apple Computer, the sexual assault scandal
at Penn State University, and the Senate Intelligence Committee’s probe
into CIA torture, just to name a few, offer important lessons on investiga-
tive independence, scope, and intellectual integrity.

Eighthly, military forces should consider embedding investigative
expertise into their formations. Investigative skill comes from training and
experience. Trained investigators know how to interview witnesses, rec-
ord witness statements, address obstacles to limited cooperation, gather
evidence and prevent spoliation, and identify investigation weaknesses
and opportunities. While the can-do spirit and responsiveness of military
officers untrained in investigations is to be applauded, there is no reason
their efforts cannot be further professionalized with the addition of inves-
tigative expertise, especially for countries like the US where professional
criminal investigation organizations do not fall under the chain of com-
mand. This is not just to encourage militaries to add investigators. Often
militaries can harness the benefits of outside investigative expertise by
conducting joint and cooperative work with local civilian authorities, civil
society organizations, and other federal investigative agencies. This is not
always practical or even desirable but just the offer could engender good-
will and cooperation in support of common causes.

Ninthly, military commanders should issue orders concerning the
circumstances of when investigations are required and at what level ap-
proval must be withheld. This order should be made widely known and
preferably remain unclassified. This also has the welcome effect of in-
forming military forces which incidents must be reported, a military order
which in turn reduced the exercise of discretion to not report incidents
which should be investigated. The best antidote to self-dealing among
military forces who do not wish for their internal affairs to be aired by
higher headquarters is to ratchet up the investigative responsibilities to an
appropriate level where neutrality and independence can be achieved.
High-level required approvals are also an effective way to impress upon
members of the armed force the gravity of certain offences or conduct.

Tenthly and finally, legal advisors must be fully educated and ena-
bled. As described in Section 4.4., military forces in modern ‘legally in-
tensive conflicts’ rely heavily on their assigned legal advisors for a gamut
of tasks including: advising investigators, developing investigation
frameworks, conducting quality control of the entire process, and, in some
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cases, prosecuting cases that merit a pathway to court martial or other
formal judicial proceedings. These legal advisors come from a variety of
backgrounds and many have limited experience in investigations and in-
ternational humanitarian law due to military preference that their lawyers
be broadly skilled in a wide variety of practice areas. The continuing edu-
cation of military attorneys, especially those who will advise commanders
and investigators during military operations, is a key task for national
judge advocate general’s corps. Training courses should be emphasized,
including training at civilian institutions and those offered by international
organizations. The US Army JAG Corps has developed an impressive
series of training programs and products, including a promising recent
guide designed to assist legal advisors in marshalling administrative in-
vestigations into potential violations of the laws of war.?? These efforts
serve as a strong example for others to follow.

4.6. Conclusion

Military forces in the midst of operations live in austerity. In almost eve-
rything they do while performing military operations, resources are lim-
ited, including the time available to find facts and determine which inci-
dents merit proceeding within the military justice system. Militaries are
similarly limited in professional investigative and legal expertise, so non-
lawyers necessarily play important roles in preliminary examination. As
they are also limited by finite resources to address a large number of is-
sues that arise in military operations, military commanders and lawyers
must necessarily triage limited prosecutorial resources. But in so doing,
they enjoy largely open-ended and creative opportunities to complete pre-
liminary examination of serious incidents. When they do make their initial
disposition decision, commanders have at their disposal a list of definite
laws guided by a series of fixed procedural rules.

The hierarchical structure that characterizes military organizations
offers both challenges and opportunities for military preliminary examina-
tion. Many of the lessons from the American military can also be applied
to other armed forces in the future. Studying our lessons can help make
other armed forces more accountable, and in so doing more likely to suc-
cessfully accomplish their assigned military mission.

22 US Army JAG Corps, Targeting and the Law of War: Administrative Investigations &

Criminal Law Supplement, 30 May 2017 (on file with author).
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Pre-Investigation and Accountability in India:
Legal and Policy Roadblocks

Abraham Joseph”

Numerous mass crimes have happened in India over the course of its post-
independence journey. These may be termed as ‘riots’, ‘pogroms’, ‘mass
violence’, ‘genocide’ and so on, but irrespective of the nomenclature used,
they can broadly be clubbed as ‘mass crimes’ committed against all ac-
cepted notions of human rights and dignity. It is argued that these mass
crimes are not spontaneous eruptions of violence, but systematic and or-
ganised acts by non-State actors with the tacit backing and support of the
State. In addition, the State, represented by the local State governments,
seldom steps in to control or quell the violence enough; in fact, it is even
perceived — at least from the perspective of victims — to be siding with the
perpetrators. However, the Indian judiciary has played a pivotal role in the
protection and enforcement of human rights and remains the final beacon
of hope to hundreds and thousands of victims of mass crimes.

Meanwhile, the Indian legal framework is inadequate to deal with
those mass crimes. There is no definition of mass crimes in Indian law,
which means genocide and crimes against humanity are, strictly speaking,
not punishable by law. While the Indian government claims that the Indi-
an legal system has automatically absorbed international crimes for which
India has accepted treaty obligations, this assertion is misplaced. Since
India is a dualist country, a treaty obligation that India accepts does not
automatically become a part of Indian law unless there is enabling legisla-
tion to give effect to the treaty obligation. Although the Supreme Court of
India has emphatically claimed in Vishakha that treaty obligations become
an integral part of the Indian legal ecosystem and can be given effect to
even in the absence of a domestic legislation on the subject (provided it is

5

Abraham Joseph is a Ph.D. candidate in international criminal law from National Law
School of India University, Bangalore, and Assistant Professor, School of Law, Ansal Uni-
versity, Gurgaon.
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consistent with the Indian Constitution and other legal provisions),' the
courts in India have never tried reading ‘mass crimes’ into Indian law
except where they qualify as murder, rape, grievous hurt and other related
offences.

While the mass crimes referred to below may not necessarily
amount to genocide or crimes against humanity, it is argued that India’s
refusal to define them as such considerably weakens its case that genocide
and crimes against humanity have not happened in the country.? The bur-
den to negate/disprove the commission of these crimes is on the State,
which has assumed obligations under international law for this purpose.

Further, in India, the function of investigation is vested with the po-
lice, which is a State organ. There is no formal distinction between pre-
investigation and investigation in its criminal procedural laws. Though
there is a formal prosecution wing of the State, in reality there is no effec-
tive co-ordination between the police and prosecution at the investigative
stage of the case. The police are more powerful than the prosecution. The
prosecution team often does not have an independent voice, and even if it
does, the police are free to disregard it. Although the prosecutor is re-
quired to be an independent voice of justice under Indian law, in many
cases involving mass crimes, it has acted as the handmaiden of the State
and of the defence. This is unfortunate to say the least.

That said, again, the Indian judiciary has played a commendable
role in giving justice to the victims of mass crimes. This is most evident in
cases involving the post-Godhra riots. Though the judiciary failed in
handing out major convictions in the 1984 anti-Sikh pogrom, it should be
attributed to the executive’s failure in building up proper cases against the
accused and its indulgence in the destruction of evidence, leaving the ju-
diciary helpless.

In response, the suggestions advanced by the writer are as follows:

1. India should recognise the concept of ‘mass crimes’ under its do-
mestic laws. This either requires an amendment to the Indian Penal
Code, 1860, to incorporate the mass crimes or the enactment of spe-
cial statutes that specifically punish these crimes.

' Supreme Court of India, Vishaka and others v. State of Rajasthan and others, Judgment, 13
August 1997, AIR 1997 SC 3011 (http://www.legal-tools.org/doc/3f748/).

It has been observed that the terms ‘genocide’ and ‘crimes against humanity’ are employed
rather loosely in the Indian socio-political context.
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2. The police ought to be safeguarded from political interference so
that they can freely investigate cases. An independent apolitical
body should manage the promotions, transfers and other service
conditions of police officers.

3. The police and the prosecution should co-ordinate their affairs in a
closer manner, instead of only namesake collaboration. In addition,
steps should be taken to make the prosecution truly independent of
the State governments. The prosecution should be given powers to
conduct appropriate pre-investigations into cases (to ascertain
whether there is appropriate material to initiate investigation into a
case).

4. Strong quality oversight over the police are necessary to ensure that
the lapses that happened in previous mass crimes cases are not re-
peated. This should involve the setting up of an Independent Police
Accountability Board that acts as a quality control check on the po-
lice.

5. The need for sanction for prosecuting State officials® should be
done away with to end the culture of impunity prevailing in the
country.

5.1. Introduction

Impunity for mass crimes in India has long existed. This chapter analyzes
the pre-investigation and investigation framework pertaining to mass
crimes in India, as well as the legal and policy roadblocks facing the
country in the effective dispensation of justice for mass crimes, specifical-
ly with respect to quality control aspects.

As alluded above, the Indian legal system makes no formal distinc-
tion between investigation and pre-investigation. The criminal procedural
law does not expressly stipulate what is to be done prior to investigation.
Section 154 of the Code of Criminal Procedure, 1973 stipulates that if the
investigating officer is told, informed or aware about the commission of a
cognizable offence, then he is required to proceed with the investigation
of such case. However, despite Supreme Court rulings that there is no
discretion available to an officer in such cases, the power of the police to
investigate serious cases remains in practice discretionary.

3 Code of Criminal Procedure, 1973, adopted 25 January 1974, entry into force 1 April
1974, Section 197 (http://www.legal-tools.org/doc/29b68e/).

Publication Series No. 32 (2018) — page 103


http://www.legal-tools.org/doc/29b68e/

Quality Control in Preliminary Examination: Volume 1

The chapter is divided into three sections. Section 5.2. seeks to ex-
amine the concept of ‘mass crimes’ or ‘core international crimes’ in the
Indian politico-legal scenario in light of the Nellie massacre (1983), the
anti-Sikh riots (1984), the Hashimpura killings (1987), the Gujarat riots
(2002) and the anti-Christian violence in Kandhamal, Orissa. While these
instances of mass violence are not exhaustive, they represent the major
human rights violations in the country. This section attempts to chronicle
them and put them in perspective for a broader evaluation in the quality
control of preliminary examinations. India’s approach to international
criminal law, especially the International Criminal Court (‘ICC’), will be
analysed as well. Section 5.3. will examine the meaning of the pre-
investigation/investigation in Indian criminal procedural law, the respon-
sibilities of law enforcement officials for investigation (which is common
for both ordinary crimes and mass crimes), and the role of the prosecutor.
The lacunae facing Indian law enforcement will be highlighted. Section
5.4. will conclude the chapter with suggestions.

5.2. India and Core International Crimes

Under Indian criminal law, while murder, rape, rioting, dacoity or armed
robbery, theft and other crimes are defined and made punishable under the
Indian Penal Code, 1860, there is no category of crimes known as ‘mass
crimes’ or ‘core international crimes’.

While India is not a signatory to the Rome Statute of the ICC and
claims to have no obligation under it, it considers itself bound by custom-
ary principles of international law prohibiting and punishing mass crimes.
In August 1959, it ratified the UN Convention on the Prevention and Pun-
ishment of the Crime of Genocide, 1948. In 1997, it signed the UN Con-
vention against Torture but is yet to ratify it. The same is true for the In-
ternational Convention for the Protection of All Persons from Enforced
Disappearance.

However, India is a dualist country, meaning that all treaty com-
mitments do not automatically become a part of Indian domestic law ex-
cept incorporated by legislation. To start with, while India has ratified the
Genocide Convention, 1948, there is no law giving effect to the provi-
sions in India. While it has claimed that the provisions of the Convention
have become a part of Indian domestic law by virtue of its ratification,
there is no provision in Indian law that defines, let alone criminalizes
genocide.
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While there is a law in India that gives effect to the Geneva Con-
ventions, 1949, it is applicable only in situations involving international
armed conflicts.* In addition, Section 17 of the relevant Act specifically
states that for any case to be filed, prior sanction of the central govern-
ment is required. Given this, the law is of questionable effectiveness, if
not designed to fail.

As regards the Convention against Torture, 1984, while India has
signed the Convention, it has never ratified it and there is no law in the
country that prohibits torture despite national and international calls and
widespread prevalent of the practice in India. The Supreme Court of India
has given guidelines in D.K. Basu v. State of West Bengal, pertaining to
measures to be taken by the police to ensure that there is no violation of
basic human rights of the persons in police custody.

Even if it could be argued that ratifications make treaties an integral
part of Indian law, as stated by the Supreme Court in Vishaka, it is baf-
fling that no such effort has ever been made by the Supreme Court to read
international crimes accepted under the Rome Statute. The same is true
for crimes recognized and accepted under customary international law.

5.2.1. India’s Objection to the International Criminal Court

In fact, India remains one the staunchest opponents of the ICC. Viewing
the ICC as a Western and Eurocentric institution that disregards the sover-
eignty of nations, India has steadfastly refused to sign or ratify the Rome
Statute.® It has not been satisfied by the principle of complementarity,
opining that its domestic legal system is strongly equipped to deal with
mass crimes without the need to be a part of the ICC. Mass crimes as un-
derstood in international criminal law, according to the Indian government,
are proscribed under domestic Indian law. Furthermore, India is con-
cerned that the Rome Statute has not included the crime of terrorism,
which it considers a grave shortcoming in the progressive codification of
international criminal law.

India’s latest direct encounter with the ICC was on June 2015, when
Sudanese President Omar Al Bashir arrived in India. Though there was

4 Geneva Conventions Act, 1960, adopted 12 March 1960, entry into force 14 August 1961.

5 India has consistently expressed surprise as to how the international community can permit
an international court to sit in judgment over alleged criminal acts committed by senior
State officials.
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international pressure on India not to host Al Bashir in the country or ar-
rest him at the airport itself to be handed over the ICC, India’s official
position on the stand was not encouraging. As a country that is not signa-
tory to the Rome Statute, the country does not have any obligations that
may arise from the treaty. Since the obligation to arrest Al Bashir flows
from the treaty, according to India, the country does not have any obliga-
tion in this regard.

5.2.2. India’s Approach to International Law Obligations

Indeed, India’s approach to international law and its obligations has been
one marked by suspicion and distrust. The country has viewed any at-
tempt by the global community to legislate (especially on matters of in-
ternational criminal law and international human rights law) as an attempt
to impede on the sovereignty of the country. Siddharth Varadarajan,
founding editor of the leading Indian online news portal, The Wire, sum-
marised India’s approach to international law as one perennially marked
by suspicion of international accountability and adjudicatory bodies with
the sentiment running deep in the echelons of the Indian establishment.®
This was contrasted with the jubilation in the event of the favourable pro-
visional measure order obtained from the International Court of Justice in
the case of Kulbhushan Jadhav, an Indian naval officer who is facing exe-
cution in Pakistan on account of alleged espionage activities.

Given this ideological background, it is not difficult to understand
India’s fear of international institutions and actors and its reluctance to
accept mass crimes as understood in international law to be operational-
ized in Indian law. With this background, it is pertinent to examine certain
instances of mass violence that happened in India and constitute ‘mass
crimes’ as understood in International law. This part would contextualize a
deeper assessment of pre-investigative roadblocks in the Indian legal sys-
tem.

5.2.2.1. Nellie Massacre (1983)

On 18 February 1983, Assamese Tribesmen butchered close to 3,000
Bengali immigrants across 14 villages in Nellie, Assam, in an attack that
lasted for around six hours. Violence first erupted on 1 February, pursuant

6 Siddharth Varadarajan, “Why International Law Matters, From Kulbhushan Jadhav to
Kashmiri Human Shield”, in The Wire, 22 May 2017 (http://www.legal-tools.org/doc/
0b34bc/).
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to the decision of the Indira Gandhi government to accord voting rights to
about 4 million immigrants from Bangladesh in the ensuring elections.
Assamese political groups were historically at the forefront of driving
away all ‘foreigners’ from Assam and the movement objected to the 1983
elections. The Nellie massacre was the result of this indoctrination and the
decision to hold elections in the State. In addition, scarcity of resources
and politico-economic concerns were also among the causes of the brutal
massacre.

By all accounts, the Nellie massacre qualifies as a crime against
humanity, even genocide, since Muslims were the specific target. Howev-
er, to date, not a single person has been convicted. The Tribhuvan Prasad
Tewari Commission report states that drum-beating Assamese had assem-
bled with deadly weapons with the intention of targeting Muslims of the
Naigaon district. Tehelka, a news portal that had access to the report,
states that Jahiruddin Ahmed, the duty officer of Naigon police station,
informed the possibility of such an attack to the Armed Police Battalion
stationed at Morigaon.’ Shockingly, the Superintendent of Police® of
Naigaon was kept in the dark.’ This clearly shows a lapse in the function-
ing of the concerned official. The inability of subsequent central and State
governments has ensured impunity. Strangely enough, the Tewari Com-
mission report was more vocal about the distress caused to the native As-
samese population because of the presence of allegedly illegal migrants
from Bangladesh. The report officially continues to remain confidential.
In 2004, a Japanese scholar, Makiko Kimura, was prevented from present-
ing a paper on the subject in Guwahati University, which arguably re-
mains the most exhaustive account of the incident.

5.2.2.2. Anti-Sikh Riots (1984)

Following the tragic and shocking assassination of former Prime Minister
Indira Gandhi on 31 October 1984 by her Sikh bodyguards, there were
mass riots in New Delhi, against the Sikh community. Over 3,000 people
are believed to have been killed, with independent estimates putting the
figure at close to 8,000. It is believed that these riots were the work of
loyalists of the deceased Prime Minister and the Indian National Congress

7 Around 70 km away from the site of the massacre.
8  Or District Police Chief.

®  The report states that Ahmed did not inform the SP as the latter was not available at the
relevant time.
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(‘Congress Party’). While a few lower level functionaries of the Congress
Party were found guilty, no senior level leader has been found guilty so far.
In addition, it is believed that there was close involvement of the govern-
ment and its instrumentalities in the atrocities. Some of the prominent
politicians involved in the carnage subsequently went on to become
Members of Parliament and secured ministerial berths in the Union Coun-
cil of Ministers. It has been a widely held view that the pre-investigation
was botched due to the close nexus between the police and the ruling
lawmakers.

Since 1984, no government has been successful in prosecuting the
culpable individuals responsible for the mass carnage. The absence of a
law on genocide or even law prohibiting targeted communal violence has
compounded the woes of the victims. Today, the victims are running from
pillar to post to get justice but to no avail. In fact, the absence of an inde-
pendent prosecutor that could have held the police accountable for its acts
of omission and commission was deeply felt.

Contextualizing the background of the violence is essential to un-
derstanding the carnage in its comprehensive sense. In the late 1970s and
early 1980s, Sikh extremists and separatists launched a mass movement
for the creation of an independent Sikh homeland known as ‘Khalistan’ in
the north-western Indian State of Punjab. In response to the growing mili-
tancy, in 1984, the central government ordered the deployment of forces
in the Golden Temple in the northern Punjab city of Amritsar to flush out
militants in the temple in a military operation known as Operation Blue
Star. The Golden Temple is regarded as the most sacred Sikh shrines and
its defilement whipped up strong anti-establishment sentiments especially
amongst the more radical adherents of the faith. Prime Minister Indira
Gandhi’s assassination followed. This resulted in a systematic pogrom
against Sikhs in Delhi and numerous other cities with the blessing of
sympathetic State agents.

Subsequent to the carnage, 587 first information reports (‘FIRs’)'
were recorded for the mass violence that resulted in 2,733 deaths (as per
official records). Of the total, the police ordered the closure of 241 cases'!

“1984 anti-Sikh riots: Government recommends SIT to LG”, in Times of India, 7 February
2014 (http://www.legal-tools.org/doc/7aa819/).

1" “HS Phoolka Writes Open Letter to Union Law Minister Demanding SIT for 1984 Cases”,
in Sikh24, 31 May 2014 (http://www.legal-tools.org/doc/9388ed/).
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without investigation, citing lack of evidence in what was a major blow
for the victims.!? The dubious role of the Delhi police, which is under the
supervision of the central government, was severely criticised by various
civil society organizations and lawyers. Shockingly, a particular official of
the Delhi police told the Nanavati Commission about a conspiracy to reg-
ister all murders under Section 304'3 instead of 302.'*

General, vague, and omnibus type of FIRs combining numerous in-
cidents that took place were filed instead of separate ones. In 2005, the
Justice G.T. Nanavati Commission appointed by the central government
ordered the reopening of four of the closed cases in a widely welcomed
measure. The Manmohan Singh government, in a historic move, apolo-
gised for the role of the Congress Party in the violence in 2005. However,
the real test of justice would be the ability to provide justice to the victims
of impunity and enacting a law on genocide.

5.2.2.2.1. Official Inquiry Commissions: A Saga of Failure

Numerous commissions have meticulously examined and investigated
various aspects of the 1984 carnage. Despite their notable findings, not a
single law enforcement official has been found guilty for acts of omission
or commission. The only individuals found guilty were low-level political
functionaries who were merely the foot soldiers. This should naturally
open up questions pertaining to the country’s role in dealing with cases of
impunity. In addition to State commissions, independent private fact-
finding bodies have applied themselves to the scale of the mass violence
and blamed the law enforcement and top functionaries of the ruling party.

The central government constituted 10 different commissions and
committees to analyse and investigate the anti-Sikh carnage. However,
none of the commissions was instrumental in holding the guilty accounta-
ble. This is especially true of high-level perpetrators who were politically
influential. The first commission headed by Ved Marwah, a former Indian
Police Service officer, was prevented from completing its mandate on the
ground that a judicial investigation under the leadership of a Supreme
Court judge, Justice Ranganath Misra, was formed.

It is unlikely that this would have been the situation if India had an independent prosecu-
tion machinery that is independent of the executive and the police.

Culpable homicide not amounting to murder.
14 Murder.

Publication Series No. 32 (2018) — page 109



Quality Control in Preliminary Examination: Volume 1

The Misra commission, which submitted its report in 1986,'° failure
for lack of transparency. Its proceedings were in camera, the media was
not allowed to report. Victims’ lawyers were prevented from attending or
examination of the witnesses, contrary to the canons of natural justice. In
addition, victims’ representatives were denied copies of affidavits. ‘Anti-
social elements’ were held responsible for the riots without much clarity.
It stated that many of the rioters belonged to lower ranks of Congress Par-
ty or were sympathizers, but concluded that neither the Congress Party
nor any of its office-bearers had any role in the riots. In addition, the Mis-
ra commission recommended the formation of distinct committees to fur-
ther investigate various aspects of the carnage.

The Ahuja committee fixed the death toll at 2,733, a conservative
estimate believed to be much less than the actual figures. The joint com-
mittee comprising Justices Kapoor and Mittal ended in deadlock with
both members unable to agree on a common line of action with reference
to the scope of the committee. Kapoor argued that the committee was
essentially administrative in nature without the power to indict police
officials. Mittal disagreed with the reasoning, and went on to recommend
further enquiries against 72 Delhi police officials. Interestingly, she sug-
gested that departmental enquiry would not suffice and actions against the
suspect officials would be required to meet the ends of justice.

The Jain-Banerjee committee was significant in its determination
that FIRs should be lodged against certain suspect politicians. However,
judicial interventions to stall the registration of the FIRs effectively de-
stroyed the significant recommendations of the committee.

The Poti-Rosha, Jain-Aggarwal and the Ranjit S. Narula commit-
tees recommended the registration of FIRs against senior Congress Party
politicians but subsequent executive inaction paralysed the good work of
the committees.

The Nanavati commission, while significant in its determination
that the carnage was organised and hinting at the involvement of powerful
forces, did not move forward beyond an extent. Much to the disappoint-
ment of civil society activists, the committee failed to allocate responsibil-
ity to the actual leaders responsible.

15 Misra Commission Report, August 1986 (http://www.legal-tools.org/doc/e7d847/).
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To conclude, while numerous commissions were appointed as fact-
finding institutions, they were not able to play a significant role. While it
would be premature to blame the commissions for their ineffectiveness, it
is submitted that the Commissions of Inquiry Act, which is the legal basis
for creating commissions of inquiry, has severe shortcomings. It is sug-
gested that India should have a permanent full-time truth and reconcilia-
tion commission that effectively goes about the function of collecting
evidence and advancing the cause of transitional justice in the wake of
tragedies like 1984.

5.2.2.2.2. Civil Society Investigations and Findings

Numerous reports and investigations by civil society groups, activists and
eyewitness accounts have shown that the 1984 carnage could not have
happened without the complicity of the State.'¢

First, shortly after the carnage, a fact-finding team organized by two
prominent Indian human rights organizations, the People’s Union for
Democratic Rights and the People’s Union for Civil Liberties, published a
report on its investigation into the cause of the Delhi riots, “Who Are the
Guilty?”.!7 The conclusion pointed to a well-organized conspiracy by top
leaders of the Congress Party and officials of the Delhi administration.

Second, in January 1985, the nongovernmental organization Citi-
zens for Democracy investigated the riots and concluded that the violence
were not spontaneous but organized by members of the Congress Party.
The report’s conclusion was vocal in its determination that incitement of
majoritarian passions lay at the root of the carnage.

Third, in 2004, Ensaaf (meaning ‘justice’), a Sikh rights organiza-
tion, released “Twenty Years of Impunity”,'® which documented the role
played by the Congress Party in the 1984 violence. Abuse of State ma-
chinery and the macabre details of the carnage was highlighted in the re-
port. The report received wide press coverage.

India has a very vibrant civil society, which has been at the forefront of activism in the

aftermath of mass crimes. Their activism has in no measure contributed to an awareness of

the need to end impunity for mass crimes.

17 PUDR and PUCL, Who Are the Guilty?, November 1984 (http://www.legal-tools.org/doc/
dob7c8/).

18 Jaskaran Kaur, Twenty Years of Impunity: The November 1984 Pogroms of Sikhs in India,

Ensaaf, 2006 (http://www.legal-tools.org/doc/f83b22/).
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5.2.2.3. Hashimpura Killings (1987)

The brutal massacre of 42 young Muslim men by the Uttar Pradesh Pro-
vincial Armed Constabulary on 22 May 1987 sent shock waves across the
country. Vibhuti Narain Rai, a senior police officer, penned a book hold-
ing top officials of the administration and the police accountable. Rai was
the Superintendent of Police of Ghaziabad, where Hashimpura is located,
and was the first to uncover the communally minded role of the Uttar Pra-
desh Provincial Armed Constabulary.

The cold-blooded murders took place in a remote location of Gha-
ziabad district on the night of 22 May 1987 when nearby Meerut was wit-
nessing communal violence. According to Rai, it was the biggest case of
custodial killings since Independence and the Crime Investigation De-
partment which was tasked with the responsibility to identify the culprits
ended up siding with the perpetrators. Close to 30 years later, all the ac-
cused were acquitted for lack of evidence and Platoon Commander
Surendra Pal Singh, the principal leader of the carnage, was no longer
alive.

In addition, Rai mentions that the role of the Army was a gross vio-
lation of laws and breach of their official responsibilities. May 2018
marks the thirty-first anniversary of the gruesome killings.

5.2.2.4. Mass Crimes in Gujarat: Godhra and its Aftermath

Godhra is a name that will be etched in Indian public memory forever. A
small sleepy town in Panchmahal District of Eastern Gujarat, the State
that gifted India and the world Mahatma Gandhi, hit international head-
lines on 27 February 2002 for a violent incident that left several Hindu
Karsevaks charred to death.!” According to the official version, a large
mob of local Ganchi Muslims attacked the train pelting it with stones and
setting a coach on fire, resulting in the deaths of 59 occupants of the train,
many of whom were hapless women and infants. The Sabarmati Express,
coming from Varanasi to Ahmedabad via Godhra Junction, had a large
assembly of Hindu Karsewaks returning to Ahmedabad from Ayodhya
after conducting a ceremony for the construction of a Ram temple at
Ayodhya on the site of the demolished Babri Mosque.*

19 Religious volunteers.

20 The Hindu right of which the Karsewaks constitute an integral part ardently believe that
the Mosque was constructed by the Mughal emperor Babur after demolishing a Hindu
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The incident sparked off the arguably the worst communal violence
witnessed in independent India.

The diabolical attack was pre-planned by local Muslim shopkeepers
who lived in the surrounding areas with the aid of an inflammable liquid
believed to be petrol, which was poured on the floor of the train coach
before igniting it with fire. The key conspirators were Islamic clergymen
and local politicians drawn from the Ghanchi Muslim community aided
by foreign intelligence agencies. This version was subsequently accepted
by the Nanavati-Shah commission appointed by the State government to
study the incident. Despite strong assertions by the government, a coun-
ter-version of the incident has existed.

According to alternate version substantiated by the Justice Umesh
Chandra Banerjee Commission set up by the central government, there
was an altercation beginning with the molestation of Muslim girl followed
by a fight in the coach between the Karsewaks and a Muslim tea vendor,
which led to a mob pillaging the train. This version also controversially
claimed that the fire was accidental and used as a ruse to instigate the
communal riots that followed. According to this version, the inferno was
allegedly executed by the train’s occupants themselves.

However, the death of 59 innocent people is mainly attributed to the
version supported by the State.

Following the burning of the coach, Hindu outfits called for a State-
wide bandh or general strike on 28 February 2002 with a controversial
‘parading of the burnt bodies’ in Ahmedabad City. Provocative speeches
with rabid communal insinuations followed vigorously. It led to co-
ordinated and systematic attacks on Muslim houses and business estab-
lishments by frenzied mobs. The mobs also allegedly raped and tortured
many females of the minority community. In Ahmedabad, two organised
mass murders took place: one in Naroda Patiya and another at Gulbarg
Society, a Muslim majority residential area.

5.2.2.4.1. Naroda Patiya Massacre

The Naroda Patiya massacre resulted in the death of 97 Muslims includ-
ing 36 women, 35 children and 26 men. Maya Kodnani, a prominent Bha-
ratiya Janata Party leader and Babu Bajrangi of the Bajrang Dal, a funda-

Temple which stood in its place. This mosque was demolished by Hindu zealots on 6 De-
cember 1992 leading to widespread violence in the country.
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mentalist Hindu faction of the broader Sangh Parivar, allegedly led the
attack. The massacre of the women was particularly said to be more grue-
some with sexual violence against them. Kodnani and Bajrangi where
convicted and sentenced to long prison terms. These sentences cemented
the role of the judiciary as a protector and defender of civil liberties.

5.2.2.4.2. Gulbarg Society Massacre

Gulbarg Society saw its 35 Muslim residents being burnt alive; the vic-
tims included Ehsan Jafri, a former Congress Party Member of Parlia-
ment. Zakiya Jafri, his widow, alleged that Jafri had made frantic calls
prior to his killing to the Chief Minister’s office for assistance but re-
ceived no help as the mob continued to burn and pillage the society de-
spite the presence of police. She later alleged the State of complicity with
the rioters especially implicating the Chief Minister of Gujarat. Gulbarg
Society also had 31 missing residents who were later taken to be dead
taking the body count to 69.

By the evening of 28 February, curfew was ordered in 27 towns and
cities of Gujarat to control the disturbances with the deployment of Rapid
Action Force in Godhra. However, by and large, the deployment of armed
forces was delayed.

5.2.2.4.3. Best Bakery Case

In Vadodara, a frenzied mob attacked Best Bakery, a small Muslim-owned
bakery in the city where the owner and the workers of the bakery which
included 11 Muslims and three Hindus were burnt alive. The police filed a
case on the basis of the information given by a 19-year-old eye witness,
Zaheera Sheikh. Zaheera Sheik’s case rose in prominence on account of
witness intimidation and harassment. The case on this account had to be
shifted out of Gujarat and was tried in Maharashtra.

5.2.2.4.4. Bilkis Bano’s Case

One of the most brutal of all cases during the Gujarat Riots, the horrific
gang rape of Bilkis Bano and murder of her relatives including her baby
shocked the conscience of an entire nation. The appeal judgment of the
case was delivered in May 2017 in which the Bombay High Court com-
mendably found police officials and doctors acquitted by the lower courts
guilty, though refusing to award the death sentence to any of the accused.
While the judgment was a landmark one, it was criticized by the writer as
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not adopting international jurisprudential standards in its reasoning.?! Like
the Best Bakery case, Bilkis Bano’s case was shifted outside Gujarat (to
Mabharashtra) for the purposes of ensuring a fair trial for the victims.

5.2.2.4.5. Conclusion

There have been strong allegations that high-level perpetrators have not
been held accountable for the riots that followed the Godhra carnage. It is
well known that the law and order machinery in Gujarat failed to protect
the minority community and no major official has been held accountable
for the same. Even two prominent politicians who were punished with
imprisonment post-conviction, Maya Kodnani and Babu Bajrangi, are
frequently released from prison on whimsical medical grounds to escape
the rigours of incarceration. Such measures by the pliable State govern-
ment have fully eroded the near non-existent confidence of the victims
despite the commendable role of the judiciary in bringing the perpetrators
to justice.

5.2.2.5. Violence in Orissa against Christians

In August 2008, at least 39 Christians were killed and 232 churches were
destroyed in massive violence that followed the killing of Vishva Hindu
Parishad leader Swami Laxmananda Saraswati in Kandhamal in Odisha. A
large majority of those who perpetrated the violence are still at large and
yet to face justice. Prior to Kandhamal, Christians have been targeted in
Dangs (Gujarat) and Jhabua (Madhya Pradesh). The brutal murder of
Graham Staines and his two children by Hindu fundamentalists in Odisha
evoked an international outcry in January 1999. The murder in many re-
gards was symbolic of the power enjoyed by fringe Hindu groups in the
country. Animosity between the majority Hindu community in India and
the minority Christian community in India has fundamentally been on the
issue of ‘anti-conversion laws’. Sections of the Hindu right wing Bharati-
ya Janata Party have accused the Christian community of engaging in
conversions of indigenous tribes and other low caste Hindus to Christiani-
ty. Odisha was one of the first provinces in the country to enact an anti-

2l Abraham Joseph, “Indian State Practice on Mass Crimes Jurisprudence: An International

Law perspective on Bilkis Bano’s Judgement”, in Modern Diplomacy, 14 May 2017
(http://www.legal-tools.org/doc/7f8ba6/).
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conversion law.?? The logic of such an enactment being to stop the con-
version of people from Hinduism to Christianity.

According to a team of the Odisha State chapter of the All India
Christian Council, the hard-line Hindutva groups were responsible for the
ghastly acts of violence that rocked Kandhamal. Around 50 Christians
were brutally killed and 730 houses as well as 95 churches were attacked.
A large number of Christians were displaced and forced to seek shelter in
relief camps. Even the killing of Laksmananda that was used as a justifi-
cation for attacks against Christians was suspected to be carried out by
Maoists. The Kandhamal violence resulted in Naveen Patnaik, the Chief
Minister of Odisha severing all ties with the right wing Bharatiya Janata
Party. Patnaik termed the violence as one which aroused international
condemnation. The gang rape of a nun in September 2008 considerably
weakened Christian-Hindu relations in Orissa. While a Central Bureau of
Investigation (‘CBI’) enquiry for the same was demanded, the Supreme
Court turned down such a request. The violence in Orissa was condemned
internationally forcing the National Human Rights Commission to seek a
report from the Odisha government. The United States Commission on
International Religious Freedom demanded that Indian authorities take
immediate steps to prevent the escalation of violence. The European Un-
ion was also at the forefront of condemning the violence and requiring
India to take necessary action to deal with the situation. On 29 June 2010,
Manoj Pradhan, a Bharatiya Janata Party Member of the Legislative As-
sembly was found guilty of the murder of Parikhita Dighal, a Christian.

To conclude, Christians and other civil society groups that were at
the forefront demanding justice for the victims were dissatisfied with the
role played by the local police during the Kandhamal violence. Calls for a
CBI inquiry should be viewed in this aspect. This is more serious given
the fact that the majority of the victims were Christians who have system-
atically been subjected to violence, intimidation and harassment by Hindu
extremists. However, what distinguishes Kandhamal and other acts of
systematic violence against Christians in the State from the 1984 Anti-
Sikh Pogrom and the 2002 Gujarat violence was the relatively pro-active
role played by the government in ensuring justice for the victims. The
attacks against minorities in 1984 and 2002 by private mobs was to an

22 Qrissa Freedom of Religion Act, 1967, adopted and entry into force 9 January 1968 (http://

www.legal-tools.org/doc/0400a4/).
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extent aided by a pliant State that sought to politically benefit from the
situation.

5.2.3. Conclusion

It can be concluded that mass crimes in India have happened at regular
intervals. The official response to these acts has not satisfied the victims
and civil society groups. The police have either been hapless onlookers to
instances of mass violence or active participants in the carnages. Police
culpability in the 1984 anti-Sikh riots, the 2002 Gujarat riots and Kan-
dhamal violence was strongly suspected and pointed out by commissions
and civil society groups as well. As regards Hashimpura, the carnage was
one that was the handiwork of communal police officials alone. Eighty-
five percent of the Indian police comprises of the Constabulary who con-
stitute the lowest rungs of the police establishment in each of the States.
Fourteen percent comprises lower level officials like the Sub-Inspectors
and Inspectors. Officials of the rank of Assistant Superintendent of Police
and above (who are Indian Police Service officials) comprise just 1% of
the total police force. Most of the lower level officials are extremely vul-
nerable to communal propaganda. The refusal/unwillingness of the Indian
State to define ‘genocide’ and ‘crimes against humanity’ has weakened the
case of the State that such crimes do not happen. A remarkable attempt
was made to legislate on ‘communal violence’ through a bill known as the
Communal Violence Bill, 2011. However, this bill was riddled with con-
troversies and ultimately did not see the light of the day.?* Efforts are un-
derway to enact a law punishing mob lynching as well.* For the law en-
forcement, any pre-investigative determination of mass crimes is not pos-
sible such offences are not defined in Indian law. While focusing on the
issue of mass crimes, it is submitted that the failure of the law enforce-
ment, apart from other reasons is due to the absence of an independent
prosecution machinery that can carry out pre-investigation of mass crimes
(elaborated in greater detail in Sections 5.3. and 5.4. below).

2 Section 3, Clause (c) of the bill read as follows: ““Communal and targeted violence”
means and includes any act or series of acts, whether spontaneous or planned, resulting in
injury or harm to the person and or property, knowingly directed against any person by vir-
tue of his or her membership of any group, which destroys the secular fabric of the nation”.

24 Draft of the Protection from Lynching Act, 2017, 7 July 2017 (http://www.legal-tools.org/
doc/f0b548/) (‘Manav Suraksha Kanoon’, ‘MASUKA’).
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5.3. Pre-Investigation/Investigation in Indian Criminal Procedural
Law

This section will analyse the role of the police and the prosecutor in the
mass crime investigative framework in India. Specific emphasis will be
placed on the issue of ‘quality control’ to understand how police-
prosecutor relations can be improved to strengthen the ‘pre-investigative’
phase. This part of the problem will highlight the below mentioned ‘prob-
lems’ in detail.

5.3.1. The Pre-Investigative/Investigative Framework in India

As mentioned earlier, there is no concept of pre-investigation in India.
Indian criminal procedural law only makes a mention of investigation and
there is no formal distinction between investigation and pre-
investigation.”® The relevant clause states that ‘investigation’ includes all
the proceedings under the Code of Criminal Procedure for the collection
of evidence conducted by a police officer or by any other person (other
than a magistrate) who is authorized by a magistrate.?® According to the
Supreme Court of India, the term investigation comprises the following:*’

1. The need for the investigating officer to proceed to the spot/scene of
the crime.

Ascertainment of the facts and circumstances of the case in question.
3. Discovery and arrest of the suspect.

4. Collection of evidence relating to the commission of the offence
which may consist of:

5. Examination of various persons including the accused and record-
ing of their statements in writing if deemed necessary.

6. Search and seizure of items/objects from the scene of the crime
necessary at the time of trial.

7. Formation of an opinion as to whether on the materials collected
there is a case to place the accused before a magistrate for trial and

25 Code of Criminal Procedure, 1973, Section 2, Clause (h), see supra note 3.

26 The relevant law in India is the Code of Criminal Procedure, 1973. All matters pertaining
to procedural criminal law generally are contained in this enactment. See ibid.

27 Supreme Court of India, H.N. Rishbud and Inder Singh v. the State of Delhi (and Connect-
ed Appeals), Judgment, 14 December 1954, AIR 1955 SC 196 (http://www.legal-tools.org/
doc/cc9551/).
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if so taking the necessary steps for the same by filing a charge-sheet
under Section 173 of the Code of Criminal Procedure.

The principal agency entrusted with the responsibility to investigate
offences is the police. Wide powers and responsibilities are entrusted for
this purpose some of which are as follows:

1. To require attendance of persons acquainted with the facts and cir-
cumstances of a case.?®

2. To examine witness and record their statements.?’

In this context, it is important to mention that Indian law makes a
distinction between cognizable and non-cognizable cases. This distinction
demarcates the power of the police in respect of criminal investigations.
In all cognizable cases, police officers have the power, duty and responsi-
bility to investigate; this is not true in the case of non-cognizable cases.
An offence is cognizable if it is shown as such in the First Schedule of the
Code of Criminal Procedure. For these offences, a police officer can arrest
without warrant. In addition, for these categories of cases, the police can
directly start investigation without the need for a direction by the magis-
trate. Cognizable cases are the more serious cases as opposed to the non-
cognizable ones, which are minor in nature. Thus, for the purposes of this
chapter which is concerned with mass crimes, only cognizable cases are
relevant as all major crimes in India are regarded as cognizable offences.

5.3.2. Police in India

In India, the police force is the State instrumentality for the prevention,
detection and investigation of crimes. Policing is a State subject, which
means that every State government has its own police force which directly
answerable to them. The State government decides the strength of the
force. However, the most senior members of the force are members of the
Indian Police Service who are recruited by a central agency known as the
Union Public Service Commission to provide leadership to the respective
State police forces. The head of the State police is the Director General of
Police who invariably is the most senior Indian Police Service officer of
the State Cadre. The Police Act, 1861, enacted by the British, is the law

28 Code of Criminal Procedure, 1973, Section 160, see supra note 3.

29 Jbid., Section 161. It should be mentioned here that the discretion of the officer to record
or not to record statements is discretionary. There is a thus a strong chance that such a
power may be misused by the law enforcement for their own reasons.
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that governs various aspects of policing, though there are some ancillary
laws on the subject as well.

The logic of the Police Act, 1861 was to give maximum powers to
the police officers to crush any potential rebellion against the imperial
State. The Delhi Special Police Establishment Act, 1946, which provides
for the constitution of a Special Force in Delhi for the investigation of
specific offences in the Union Territories and States with their concur-
rence, is significant in this regard. The CBI, which is the creation of the
Delhi Special Police Establishment Act, 1946, is the premier central in-
vestigating body in India. Most mass crimes have seen investigation by
the CBI given its image as an impartial and reliable investigative agency.
In addition, the judiciary has on many occasions directly ordered investi-
gation by the CBI in highly sensitive cases or those involving serious hu-
man rights violations. However, in recent times, the CBI has been sub-
jected to severe criticism because of interference by the central govern-
ment, which exercises significant control over the body. The Code of
Criminal Procedure confers powers on the police like the power to arrest,
search, seize and so on. Broader powers are entrusted to those in charge of
police stations, who are usually known as Station House Officers. Police
officers above the rank of Station House Officer are automatically vested
with powers to investigate cases. The Supreme Court in Prakash Singh v.
Union of India®® 1aid down a series of guidelines with the aim of reform-
ing the police set up in the country as is widely viewed as the most signif-
icant aspect in police reforms in the country.

Problems facing pre-investigation in India can be summarized to the
following points:

1. Excessive discretion: The police are given wide discretion to inves-
tigate crimes. Thus, they may investigate or may not depending on
various circumstances. In most cases, this authority is abused. In
addition, the obligation to investigate only the most serious cases
(cognizable cases) results in the police trying to categorize even the
more serious offences as non-cognizable. The lackadaisical ap-
proach of the lower level constabulary is mainly because of their
need to report the progress of the case to their superior officials and
internal departmental requirements of speedy progress.

30 Supreme Court of India, Prakash Singh and others v. Union of India and others, Judgment,

22 Deptember 2006, (2006) 8 SCC 1 (http://www.legal-tools.org/doc/a66652/).
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Politicization of the police: The police in India is heavily politicized.
Policing is a State subject (as opposed to a Union subject) which
means that individual States regulate their law enforcements. The
Indian Police Act, 1861 regulates the functioning of the police.
However, the law is archaic and is not in tune with modern ideas.
Heavy politicization of the police implies that politicians and their
goons (who in most cases are directly or indirectly responsible for
mass crimes) are seldom brought before the law and punished. Only
the lower level functionaries are prosecuted if at all. This is clearly
evidenced from the various commissions that enquired into the
1984 anti-Sikh riots. A large number of impunity cases in India go
unprosecuted since there is political pressure on the police not to
investigate cases. Making the police independent of the executive
would be great measure and this would require clubbing the prose-
cution with the police under a meaningful arrangement. Interesting-
ly, the Supreme Court is now directly asking the police to directly
report on the investigative progress of grave cases. However, such
instances are rare and few but the trend is a welcome one.

No formal distinction between pre-investigation and investigation:
In India, there is no formal distinction made between pre-
investigation and investigation in the Code of Criminal Procedure,
1973. Despite the same, pre-investigation is essential in every legal
system to determine the important cases from the non-important one.
Pre-investigation, thus understood in the Indian context, refers to
the process of collecting/assessing information and determining if
there is sufficient material for a full-fledged probe. The absence of a
mass crimes law has strengthened the impunity framework in the
country. The law enforcement is unable to investigate or charge
sheet mass crimes in India because of the absence of a law. This
stage (pre-investigation) is very crucial in the Indian context, given
the near absolute powers of the police to decide whether to proceed
with a case or not. No authority in India can technically interfere
with the police at this stage. The prosecutor or the Court have no
role at this stage. Though technically, the police may co-ordinate
with the prosecutor at the pre-investigative stage, this seldom hap-
pens. If the police decide not to investigate a case, then they file a
final report indicating the need to close the case. This is known as a
closure report. The Magistrate examining the Closure Report has
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two options: Firstly, accept the closure report and close the case as
recommended by the police. Secondly, direct a fresh investigation to
the poli