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Joscf Hertgen, Fricdrich Wust,
Morgereto Witzler, Kethe
Reinhrrdt, Jugust Wolf, Joheannes REVIEN /ND RECOMMEND/TIONS OF
Seipel, Heinrich Brrthel, Gecrg ) THE DEPUTY THEATER JUDGE ADVOCATE
Deaum, Johenn Opper, Kerl Fug
menn, Philipp Gutlich, e¢ll of

whom rre Germen Civilirns, Casu No, 12-1497

1. TRIsL: Jceused were tried ot » joint triel ot Dermstedt,
Germeny, from 25 to 31 July 1945, by a Militery Commission »~p-
pointed by prregreph 1, Speciczl Orders Ne, 196, Headquarters,
Seventh U, S. /rmy, 15 July 1945.

Z, FINDINGS: The offense invglved weai

CHARGE: Vicletion of the Lews of Wer Pleos Findings
(as to esch (as to eech
eccused) accused except

Fugmsnn)
G

NG

Spucificetion: In thrt JOSEF H'RTGEN, FRIELRICH
WUST, M'RG'RETE WITZLER, K.THE REINH'RDT, 'UGUST
WOLF, JOH/NNLS SEIPEL, HEINRICH E'RTHEL, GEORG -
D/UM, JOH/NN OPPER, K'RL FUGM/NN, rnd PHILIPP
GUTLICH, Germen civiliens, rcting jointly, did,
together with other persons whose nrmes fre un-
known, ot RUSSELSHEIM, Germrny, en or sbout 26
dugust 1944 wilfully, deliberstely snd wrong-
fully encourcge, »id, sbet rnd prrticipeate in the
killing of JOHN N. SEXKUL, WILLI’M '. DUMONT,
THOMAS D, WILLI/MS, end ELMORE L. 'USTIN, mecmbers
of the United States ‘'rmy, end two other membors
of the United Stetes 'y whosc nemes sre unknown,
erch of whom wes then unermed ond » prisoner of
wer in the custody of the then Germrn Redich NG . G

!ecuscd FUGMANN wes t&und m guilty es to both c.hergc end speci-
ficau.:n.
3. SENTENCES:

The Commission sentenced D/UM to confinement at herd labor
for 25 yeerrs; B’RTHEL, confinement rt herd lebor for 15 yesrs; WOLF,
confinement et herd lebor for 15 yerrs. 5¢id sentences werce approved
by the Reviewing /uthority. The Commission sentenced Mrs. REINHARDT




rnd Mrs, WITZLER to bu henged by the neck until derd, which sen-
ter~as were commuted by the Reviewing .uthority to confinement
for 30 yeors. . ccused GUTLICH, OPPER, SEIPEL, WUST »nd H.RTGEN,

were sentenced by the Commission to be hrnged by the neck until \

derd rnd such sentences were cpprovod by the Reviewing .uthority.
The record of trirl hes been forwrrded to the Commrnding

Genersl, U, S, Forces, Europesn Thorter, for finel ection »s te
those cases involving the desth penrlty rs cpproved by the Review-
ing /uthority (Letter, Headquerters, U, S, Forces, Europeon Theaster,
MG 250.4 JIG-IGO, 25 lugust 1945, subject: "Militery Commissions").

Le DATA AS TO ACCUSED); All eccused are Germen civiliens.
AMdditionel personel drte ere set forth in peregrsph 9 in connection
with the discussion of clemoney,

5. RECOMMEND'TIONS: Thet the retion of thu Commission *snd
of the Reviewing Authority, as to those sentences imposing the
derth penelty, be confirmed,

6, EVIDENCE: !

r. On the morning of 26 Mmt- 1944, oight unsrmed
americen flyers, prisoners of wer, were being escorted through
the town of Russelsheim, Germeny, by two Germen soldier guerds,
The flyers were set upon by # lerge crowd of Germen civiliens end
struck with rocks, clubs, end other objects until they ley bloed-
ing »nd prostrrte upon the ground. Numerous persons, ellegedly-
excited rnd inflemed by the results of ¢ scvere rir-rrid upon the
town during the preceding night, pertiecipeted in the sttecke, it
the conclusion of the merciless becrtings, four of the victims wore
shot through the head by the rccuded H/RTGEN (1u3, 109, 110), Five
of the eight victims, including three of the four who were thus shot,
hed received frrotures of the skull sufficient to cruse deeth (143,
Uk, 145). The oight victims, eome of whom were still rlive, were
then loeded into ¢ fremor's cort eond teken to e cemetery neer
Russclsheim, It has buon lerrned subsequent to the triel thet two
of the group oscaped while the crrt wes loft unettonded (see copy of
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lotter from Sergeents Wiillirm M. Jdrms ond Sidney E. Brown to
yrigodicr Generel Devidson, opponded to record of triel). The
rollowing dey the bodies of the six remrining victims were buried
137). Those bodies wore exhumed on 28 Junc 1945 and four of the
victims idoentified by meens of identificetion discs. The cruses
0f derth were sdequately esteblished by the medicel ;axrniner to be,
iu throe instences, both skull frrotures snd bullet wounds in the
skulls; in two instences, nlg.nll freatures; rnd in one instence, o
bullot wound in the skull (142, 143, 1Ak, 145) (It is noted, in this
conncction, thet the review of the Strff Judge idvocrte, Seventh
U, S. /rmy, hereinsfter incorporsted in this roview by reference,
arroncously ststes thet bullet holes were ol:uorwd in the skulls
of only tureo, insteed of four, of the victims.). The following
pre summerics of *he evidence perteining to the five tccused whose¢
recorie of trie) hrve bLaen rorgtrrdud for confirmetion. Tho sub~
strrev of the unsworn tustimony of erch sccused is contorined in »
seprrote peregreph under erch summrryt '

(1.) JOSEF H RTGEN: The rccused H!RIGEN, ¢ Nezi perty
officirl rad proprgende chief of Russelsheim, took o lerding pert
1n the murders., The testimony estrblishes thet he fired a re-
volves towerd the Americen soldiers rs they were wrlking (21),

snd thot he bert soverrl of them repertodly with » stack resembl-

ing the hendle of ¢ pitchfork or hoe (7), which he wielded with

both asnds (118). He encoureged the mob to best the flyers (103,
104) snd told ene bystander, who protested sgeinst the rsseults,

to keop quiet or the srme thing would heppen to him (70). /t the
sonclusion of the bestings H/RTGEN shot four of the victims rs they
ley in # herp egeinst e well (103, 109, 110).

HARTGEN testified thet on the morning in question,
mile riding » bicycle on the streets, he sew ¢ crowd of epproxi-
antely 200 people epprosching. He telked to ¢ Germen sergeent in
chergo of the prisoners who told him thet he hed orders to lerd the
prisoners through the town (291). HARTGEN hit one of tho flyers
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in the bock with his fist. he then told the sergeent to get tho
prisonurs out of town esnd expleined the route he should follow
(291, 292). H’RIGEN then left the scene but returned rbout hrlf
“n hour letor, He obsérved the flyers being burten with clubs

vnd other objects (293). He remonstreted with the sergesnt end
told the women snd children in the crowd to lerve the street.

Ho saw the flyers being herded rlong » well ond observed peoplc

in the crowd berting them with iron tools (295). HIRIGEN, sfter
some of the crowd hed left, exsmined the flyors who wero lying
ngeinst the well, He determined thet they were rll dead (295).

Ho sireightened out the bodies rnd observed that the skulls on most
of them were beaten apart (296). He obtained » cert, helped Jond
the bSodics into 1t, and ordered it token to thu cemstery (296).
H'KT/N Cired no shots, nor heord eny shote fired (297). He
notic:d no bullet holes in the vietims (305)., He did not teke any
part in th: bestings, other than striking the one blow snd did

not go to “he cemetery lrter on the same day (303).

(2) WUST: The accuscd WUST, by his own sd-
miesion, lurned over a waell s the ceptured flyers pessed by, end
struck one of tho flyers one or two blows with » hemmer (Pros.
3x. 4), WUST then went over the well end forcibly struck the
victirs with » "piece of wood" ‘or "big stick" (98, 100). [eccord-
ing tc snother eye-witness, WUST wes "beating in ell directions"”
with whet the witness assumed was & hemmer.. WUST wrs letor ceen
by snother sccused kneeling on the ground ond besting the head of

# prostrete flyer with » hemmer (310, 322, Pi-ol Bx, 6).

WUST testified thst he wos in his apertment when he
heerd the shouting and sew e lerge crowd, He left his epartment,
went to the well ond tried unsuccessfully to best the flyers with

h-nmer me they welked slong on the other side (280, 283). He
ywhel one flyer in en effort to get him in position so that he
coule better hit him with the hemmer (287). Someonc then took the
hemmer from him end best with it vatil the nead of the hammer came
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off (280). People were shouting "Best, bert them", WUST went
over the well snd sew »1l the flyers on the ground, He testificd
Wirt rt thet time he may have besten them (281).

(3.) JOHANNES SEIPEL: The sccused SEIPEL wos seen to
kick sn injured sirman twice in the throot end chin as the eirmen
sat on the curb. This injured sirmsn had ¢ piece of slate or stone
protruding from his skull, snd his right shoulder rnd upper right
port of his chest were badly injured (76). Shortly sfter the es-
srult, SEIPEL told one person that he had kieked someon: with his
feet (49), and told enother person that he "also bert at thea"
(93). He eppeered to be "gled" thet he had done so (49).

SEIPEL testified thet, »s he met tho crowd, he wes
st weo. in the fre: by » stone »nd on the herd with # "big bera".
He wr dizay from the blow on the herd »nd mey heve kicked 2t
somwo e in the crowd, but did not think it wes » flycr (261).
SEIPEl, sdmitted seeing o flyor sitting on the curb, but wes unable
to stete whether or mot he hed kicked him (261). He denied tell-
ing others -t the scene thrt he hed kicked end berten the flycrs
(262). '

(4.) JOHANN OPPER: The sccused OFPER, when he sew the
crowd spprosching, went towsrd the flyers with » broom held high
over his head in position to strike (55, 58), end best t.-o of
the Piyers (64). He struck with such force thet the heed of the
broom broke off from the hendle (64). Another witness for the
orosicution testified thet OPPER "perticiprted very little; he just.
h=¢ - little stick snd best only seversl tizes"” (117). OPF:il wes
observed in the forefront of the crowd, inciting end encoursging
+hers to stteck the flyers (104, 105). Lrter, he bossted of his
sorticipetion, saying: "We bert them on the heedQ (78, 79).

OPPER testified thrt he wes sweeping the stroet in

‘.wnt of his home when he nu' ¢ lerge crowd rpproeching. He welked

towrrd the erc;vd, and then, #s the flyers md the crowd pessed, he
woent beek to his house cerrying the broum over his shoulder. He
- -5




put the broom down in the yerd end then followed the crowd cown
the strect. He saw peoplc boeting the flyurs but did not perti-
eiprte (253). He did not encoursge or incite the crow! or say
ister that he hed porticipetod (255).

(5.) PHILIPP GUTLICH: The eccused GUTLICH wes se¢en fol-
lowing the flyers rnd berting them over their brecks with n stick
threo feot long end two inches in disrmeter which he wielded with
both hends (31, 43, 44). He was shouting "Bert them to pieces"
(41, 42). Leter, s he retumed from the scene, he stopped in
front of the window of » spectrtor znd scid: "sy hence hurt so
Jrom the Lerting”. (65)

GUTLICH testified thet whon ne saw the cruwd mnd
Jio  orelgn svirtors he went closor Lo obtndn ¢ butter viev, Ho
was steited, his Mac hoving been demrgec in the bombing the night
perore. One of thc flyurs meue » frce ot him, Thinking thet the
flyer wes toying to meko fun of him, GUTLICH sleppec hin once with

tho £.rt of his hend (247). He did not strike rny of the flyers

with ¢ club or sey "Bost them to pleces" (248),

(6) Turther ceteilud evidence will nct be set furth here,
but the recspitulrtion ccnteined in the Review of the Steff Judge
/dvoerte, Seventh U, S. .my, ond sppended heret., except »s
horeiibefcre altered, is sdopted in its entirety.

7. JURISDICTION:

o The Militery Commission which heard this case wos
peuperly constituted end had jurisaiction over the subject metter
snd 0/ the socused. / militery commissica hes jurisdiction cver
the inhetitents of sn ocoupiea encly country held by the right of
cunquest (Pers 7, WD PM 27-10; Coleamsn v, Tennessge (1878), 97
U,5. 509). Militory commissicns sre not restricted in their juris-

iction by territuriel limits (United Stotes v, Hogg, ot al (1865),
S Iwb 114on Records, Sordes II, 674, 678; 56 Hrrv, Low Review, 1£59,
1005). Thus en offensc -3rinst the laws of wer committec in @
ccuntry prior to its cccuprtiiun mey properly be tricc by o militery
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ccamission of the victuricus emy upon cceuprtion. (Memorsncum
by The Judge idvoeste Goneral (SPJG% 1943/17671) subject: Jurie-
cistion tc Punish Wer Criminrls, 13 December 1943; Dig Op. JAG,
1912, p 10673 Triel of Henry Wirz (1868), 4LOth Cong. 2nd Scss.
House of Representatives, Ex. Dces Nos 233 see rlsc ceses cited
on pages 207-216 in Universelity of Jurdsdiction ‘Over Wer Crimes,
roprinted from 33 Celifornin Lew Roview (June 1945)). Civilien
nationrls of s belligerent power ere bouna to reccgnize lawful
cnemy ccmbrtents end pccord them the trestment required under
custumery ana conventionsl internsticnel Llew ‘(/rt., 2 of the Genava
( Prisoneps of Wer ) Conventicn, 29 July 19293 ért. 23, per (e) of
the Annéx to the Hague Convention Noe IV of 18 October 1907; Che
I, .5 Nove 194, par. 345.1, FM 27-10), Both the United Strtes
an. Germsny wer: signcuury powers to the cited conventions. The
willing of the unermel priscners of wer in the instent case was '
irtrinsicrlly su berbrrous end inhumene thet it crn properly be
sric to viclrte nct only the written lsw of nrticns, but alsc
thuse implied concepts and stenderds of ducency to which every
helligerent is bound by th; unwritten lew of natiuns. The offense
clusely eppreximeted common low murder, Jurisdiction of the Com=
mission cver the offense snd uver the sccused is beyund questiocn.

b. The rccused were represented by rble militery counsel
sna, in rdditicn theretc, four of the five accused were represented
by Germen civilird counsel of their cwn choosing.

8. DISCUSSION:
e. 111 the elements of proof of the rlleged offense

necessery to esteblish the guilt of the five cccused whuse crses

nre under considerstion were properly rdauced in evidenco, These

socused, in cunjunction with others, were Jjo.ntly chr.ged with

nioing, ebetting, encoureging end prrticipeting in the wrongful

% 11ing of six unermed members uf the United Strtes frmy, whe were

then priscners of wrr. The record of triel cunteins convineing end

abundent evidence th~t ench .f the five ncecuscu plryec o loeding rcle
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.+ in the ccmmissicn of the offense. The icentificrticn cf the re-
cusce rna r1l the demning testimony rgrinst erch, ceme from German
ne’yghoors .rnd scquaintences. Erch eccused physicrlly perticiported
‘n the sleyings. HARTGEN, the ring-lerder, incited snc urged the
erowd to best the flyers, He, himself, repertedly best them with
a stick, »nd finslly fired bullets intc the herds of four of the
victims., WUST beet the avistors with ¢ hommer es they passed
He then followed them snd sotuelly knelt beside ¢ fellen flyer
in order to best him further. His essesults with the hammer un-

doubtedly directly caused st lesst one enc prubrbly more of the

levge depiessed skull frectures dil'cmroc; on five of the victims.
OPPER incited end encouraged the crowu ena himsclf bert the
vietims with e brcom with such furce thet the hesa of the hroom
orcke off, Such biows, slthough nct necessarily lethel, mry well
have siused skull fracturos, SEIPEL kicked a bally injured flyer
‘n the ne-k #nd chin se the flyer set on the sicewnlk with »
plece cf stone or slate protruaing from his skull. SEIPEL lester
boosted of nis participetion in the strocities, GUTLICH bert the
flyers with n stick three feet long snd two inches in diameter,
which he wielded with both hands. GUTLICH seid lster thet his
hends hurt from the bestings he hnd sdministered. Such cvidence
estoblishes conclusively that esch of the five eccused herein con-
sidersd setively contributed to the desth cf the riraen, They
weore motivoted by 8 common design end legally ere rll principels
‘n Lhe perpetraticn of the murders. It metters not that some
assumed more brutsl roles than others, or that the injuries in-
flicted %y some were more severe then those inflicted by the
_thers. "Ml wic join in a common design to commit an unlawful
act, “he neturel end probeble cunsequence of the execution of
whi-h involves the contingency of teking humen )ife, rro respon-
sih.. tor » hemieide committed by one of them while scting in
purciance of or in furi~ersnce f the common design, slthough n t
specificelly contemplonil by the prrties. ur even forbidden by
B




defendent, or slthough the actuel perpetrstor is not identified."
(29 Corpus Juris, Sec 46, P. 1073). ‘The findings of guilty are
sustained, #nd the sentences justified, by the evidence.

b. The proceedings in this cese satisfied all the
requisites of s feir trisl under internstional law, There is
not the slightest doubt whatsoever as to the guilt of the asccused.
;lthough the Cemamission was suthorized to make such rules for the
conduct of its proceedings ss deemed necessary for a full and feir
trisl of the accused and to sdmit any evidence heving probative value

to » reasonsble men, actuelly there were only slight depertures

from the 3lessicel /nglo-Saxon rules of evidence and procedure.

These slight devietions did not impeir the feirness or impertislity
of the trisl, Counsel for the sccused, for instence, contended
the* the accused must he convicted beyond ¢ ressonsblc doubv. It
is ccenoluded from @ reuding of the record thet the Commission,
alchough not required to do se, did, in fect, rdhore to thise prin-
ciple ef imericen jurisprudence. In sy cese, there could be no
resscneble doubt, under the evidence sdduced, #s to the guilt of
these five sccused.

¢. Germen counsel contended in the closing ergument
thet they were not fully sdvised prior tc triel of the evidence
to '« presented by the prosecution, Such e right is en inherent
part of neither Americen eriminsl jurisprudence nor of @ criminel
tri-)l under internstionsl law, Moreover, no ebjection was made to
the Jommission prior to or during the triel es to this point by
de®ense counsel. The almost unlimited right of crosu-exmmination
exsrcised by counsel for the sccused would tend to correct any
resultant hamful ervor, #nd the evidence of overwhelming guilt ad-
weed egeinst the rocused negetives sny suggestion thrt meteriel
wer wes ceused the accused,

d. It is noted slso thet tho Commission devicted from
the customery rulos gov rning courts-mertiel rnd common law criminel
proc:dure in requiring ‘he resused to testify either under oeth or

-9 -




in the form of sn unsworn stetement. Counsel for the prosecution
wes given full snd complete right of cross-examinrtion of the re-
cusi!, After six of the eleven sccused hed tostified the Commission
modificd the provious ruling by sdvieing the rcoused that they were
roquired to "tcke the stend”, but not required to testify and could
decline to answer any specific question. The Commission wes sutho--
rizad to meke such 2 rule, if devemed necessery for » full and feir
triel of the rccused. ./ cereful rersding of the record feils to
disclose thet eny eccused wes prejudiced by the originel rule or
its subsequent modificetion, There wes, moreover, sufficient com-
potent testimony rgeinst cech sccused to sustein the findings of
guilt independently of rny testimony thus sdduced., Cross-axrmine-
tiois of She sccused were uniformly feir, relevent to the issue end,
in gensvel, within the scope of metters reforred to on direct uxe-
mineiion, L

¢. The procedure frr exceeded minimum requirements of
» feir heering. The right of confrontstion wes sdhered to; chel-
longus for cause were allowed; militery counsel was provided and
sivilien counsel permitted; competent interpreters were used to
keep the accused sand counsel informed of what was said snd done;
sbjections to testimony were permitted; and r two-thirds vote of
the members of the court present was required for both conviction
and sentence, Certsinly all evidence considered by the Commission
met the test of admissibility, i.e,, that it should have probstive
value Lo o ressonrble man. At the conclusion of the trial one
G rm:n civilion defense counsel told the Commission thet "The ac-
cused as well 8s their defense counsel, hed rll the righte which

wore possible", It is concluded thet the trisl rccorded with netural

‘wstice end with the generrl principles of lrw recognized by Western
¢ivilizetion rs principles proper to be rpplied in the triesl of such
:08uS,
9, CLEMENCY:
a. Plers for clemcncy heve been received rnd conslidered
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on beohrlf of the following accused!

(1.) JOHANN SEIPEL, age 47. His brother pleads for
mewey on the grounds of » prior clern record rnd present senility.
There wrs medical testimony at the triel by r quelified Germsn
physicisn thet SEIPEL is very senile and not fully responsible for
his acts, but able to differenticte botween right end wrong (174,
175)-

(2.) JOHANN OPPER, ege¢ 0. His wife petitions for
perdon on the grounds thet he wes not one of the mein perpetrators.
The petition ststes that he succumbed to the influence of the ux-
cited crowd; that he had leed 8 blemeless lif¢ »nd cnjoys the
osteem of fellow citizens,.

(3.) PHILIPP GUTLICH. His wife petitions for cle-
mency on the grounds that he perticiprted in the ill-trestment
of the victims only during the orrly strges ond left becruse he no
longer rpproved; that he siucoumbed to the influence of the incited

crowd; thet he wes # past good record end was not » member of tne

Nezi perty. He hes four minor children, the youngest eight months

old, The Mayor and Chief of Police of Russelsheim effirm thet
GUTLICH benrs @ good reputetion in the community.

(4.) JOSEF H!RTGEN, sge 4l. His wife petitions for
clemency for the sake of his three children, eges from two to seven
yoers, She stetes that HARTGEN "wes regrettebly o rried away by
his passion and ettecked one of the sirmen." The former meyor of
Russelsheim stotes that HARTGEN enjoyed a good reputation in
#3selsheim, end en officiel of the idems Opel Compeny certifies
that HARTGEN hes been employed by the compeny since 1928 end wrs
»n industrious end independent worker.

The above petitions for clemency heve been sppended
‘¢ “he record. It is believed thet no vrlid ressons ere conteined
vhureis for the extension of clemency to sny of the rccused. Al-
though meny persons mny hrve perticipeted in the strocities committed
that dey, these five sccuned were cortrinly smong the ring-londers.
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They werc the centrel figures in six barberous esnd ruthless
murders, All wer crimes are subject to the desth penrlty, =l-
though » lesser penslty mey be imposed (Par, 357, FM 27-10)
The offenses for which the esccused were convicted closely ep-
proximeted common law murder, for which the usurl penclty among
civilized people is 1lifc iuprisonment or derth. There cre no
extenueting circumstences in the instrnt case to wrrrent cheng-
ing tne penclty of derth imposed by the Commission.

10. CONCLUSION:

It is rccordingly recommended that the sentonce of the
Commissior #8 to esch accuscd, whose crses rro hure for confirmation,
thrt is, PHILIPP GUTLICH, JOH/NN OPPER, JOH/NNES' LEIPEL, FRIEDRICH
WUST ond JOSEF H'RTGEN, bo confirmed. Forms of rction prupercd
to r2oonolish this result rre sttrched hercto,

[e/ Jﬁ. D.% .

1st Lt., JAGD,

2 Cotober 1945

I conour,

/8/ C B Mickelwait
Col. JAGD
Deputy Theater Judge /dvoorte




HE/DQUARTERS SEVENTH ARMY
Office of the Steff Judge Advocate
APO 758 US Lrmy

23 Jugust 1945

REVIEW OF THE STAFF JUDGE ADVOCKTE

UNITED STATES
Ve .

Joseph Hertgen,
Friedrich Wust,
Margerete Witzler,
Kathe Reinhardt,
lugust Wolf,
Johennes Seipel,
Heinrich Barthel,
Georg Daum,

Kerl Fugmann,
Philipp Gutlich

all of whom are German civiliens residing in Russelsheim, Germany.

1. The above nemed eccused were tried ot ¢ joint triasl by &
militery commission appointed by the Commending Genersl, Seventh United
Strtos srmy, ot Darmstndt, Germeny, on 25 July 1945.

a, They were #ll tricd on the following cherge snd specifica-
tion:

CHhIﬁE: Violetien of the Laws of Wer

SPECIFIC/TION: In tHat JOSEF H.RTGEN, FRIEDRICH WUST,
M/ARG/RETE NITZLER, K'THE REINH/RDT, /UGUST WOLF, JOH/NNES SEIPEL,
HEINRICH B/RTHEL, GEORG D/UM, JOHANN OPP:R, K'RL FUGM.NN, rnd PHILIPP
GUTLICH, Germen civiliens, acting jointly, did, together with other
persons whose nemes rre unknown, rt Russvlsheim, Germrny, on or about
26 hugust 1944 wilfully, deliberstely ond wrongfully encoursge, rid,
abet, and perticipste in the xilling of JOHN N, SEKUL, WILLI/M ,i. DUMONT,
THOMAS D, WILLI/MS, and ELMORE L, AUSTIN, members of the United Stertes
Ay, end two othor members of the United Stotes Lrmy whosc nrmes are
unknown, esch of whom was then unsrrmed »nd ¢ prisoner of war in the
custody of the then Germrn Reich. i

be Esch of the rocused pleeded not guilty to the Cherge rnd
not guilty to the Spucificotion,

2. Comments Upon Jurisdiction

es AMuthority to cppoint the militery commission wes delegrtud
by the Commeading Genererl, 12th Army Group, by & letter deted 21 Mey
1945« The power thus delegrted included powor to sppoint r military
commission of not less thon threc officers of the United Stetus Army,
for the triel of persons subject to the jurisdiction of such ¢ commissioc:
tnd who ere cherged with espionage or with such violrtion of the lews ol
wer as threasten or imprir the security of their forces, or the effective-
ness of such forccs or members thereof, The propriety of trirls by
militrry commissions for violrtions of the lews of wrr hes becn long
estrblished, the most recent confirmrtioe thercof being Ex Prrte Luirin,
85 L, BEds 1; 63 Sup Ct, R,2, wherein it wrs srid:




"From the very beginning of its history this court hrs recog-
nizod ~nd rpplied the lrw of wrr rs including thrt prrt of the lrw of
nations which prescribes, for the conduct of wer, the strtus, rights
rnd duties of enemy nations rs well rs encay individurls. oy the
Jrticles of Wrr, end especirlly ’‘rticle 15, Congress hrs cxplicitly
provided, so frr rs it mry constitutionclly do sc, thrt militrry tri-
bunrls shrll hrve jurisdiction to try offcnders or offenses rgrinst the
lrws of wrr in rpproprirte crses, Congress, in rddition to arke rules
for the government of our .rmed Forces, hss thus excrcised its ruthority
to define rnd punish offenscs rgrinst the low of nrtions by senctioning,
within constitutionrl limitrtions, the jurisdiction of milit/ry
coamissions to try persons znd offonscs which, according to thu rules
and precepts of the law of nations, tnd wore perticulrrly the luw of wrr,
nr¢ cognizrble by such tribunals",

b, That the act cherged rgrinst these sccused constitutes !
an offensc egrinst the laws of wr is plein, It is provided in Chepter
6, irticle 2, of the Genevr Conventions of 1929, thrt "Prisoners of
dnr sre in the power of the enemy power, but not of the individurls or
bodies of troops who cepture thew, They wust at rll times be trested
witn humrnity ond protected perticulrrly cgrinst scts of violencasses”
Jlsu, in ‘rticle 23 of tho /nnex to the Hegue Convention of 18 Octcber
1907, it is provided thrt "In addition to the pronibitions provided by
specirl conventions, it is expressly forbiddens.sess(c) To kill or wound
an enemy who, hrving 1nid down his rrms, or hrving no longer sny merns
of defense, hrs surrendered rt discrotion." To both of thosc Conventions,
Gorusny is » signetory.

c. The spucificetion clerrly end in rpproprirte terms defines
the killing of nrmed end unnemed prisoners of wrr, by thc severrsl sccused
persons, in violation of "the Lewa of War", "The Lews of Wer rre binding
upon belligerents under s11 circumstrnces end conditions" (Oppenheim's
Intornetionel Law, Vol II, p. 183), snd rs in the concept cf modern
werfrre, »ll inhabitents of cech belligerent stete ere muturlly incombet,
Gurmrn civiliens ere bound tu observe the lows of wer, Tu quote rgrin
from Oppenheim, "rll the members of both netions are ruthorized to com-
nit hestilities egrinst rll the members of the other, in every cese nnd
under every circumstence vermitted by the generrl lews of wer", Being
thus bound by the lews of wer, it follows thet s civilirn cen violote
them, and in perticuler, thst the present crimes werc properly charged
as violrtions of the laws of war,

d. The cummission wes properly constituted of the correct
number of couwpetent mombers, Militery counsel wes proviaed for the
accused, who wers slso represented by vigorous end crpeble civilien
. evunsel, :

3. Swmary of Evidence

a. For the Prosecution

. On the night of 25 August 1944, the town of Russclsheia,
Germeny, wrs subjected to e fifty-nine minute eir reid by Allicd plenes.
Bombs struck the Opel works nerr the town, snd much of the town, des-
troying meny civilirn homes, The citizens of the town spent most of
the night cither in the air reid shelter or fighting fires in their
huses. This reid wrs the longest snd most destructive rrid the pecple
¢f Russulsheinm hed cxperdenced, They were still in an excited conditic:
the fullowing merning, 26 August 1944, when, betwoen 0900 and 1000 h.urs.
oix uncrmed dmeriern fliers, prisvners of wrr, wrlked through the t.wn
with twe Gerwen suldier gurrds, These fliers hed been shot down rnd
were being trkon frem Osnrbruck to Ober Ursel. is the group proceeded
west down Frenkfurtorstrrssce » crowd of Gerwen civilirns begen to gother
rround them,
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iirs. Morgrrete Witzler and her sister, Mrs, Kathe Reinherdt, saw the
fliers rnd begrn shouting "bert them to piceces., Berct them to derth,
They are the cnes, they rre the cnes who ware here last night, They
arc the terrorizers of lest night, Kill the duogs. We cennot have
pity on them.," (12, 24, 31, 78, 83)., They continued thesc shouts s
the sroup passed along Frenkfurterstrersse, Urs, Reinhrrdt threw o
brick from the debris, hitting cne of the fliers on the heed (12, 16)
and #1so struck cne of them with her fist (25), Mrs, sitzler slsc
threw » brick »t the fliers (33).

Joseph Hartgen, a party officiel snd the Propogande Chief of
Russelsheim, wes prusent in the cruwd, Jt this point he fired ¢ revolver
one time (13, 20), Both women continued shouting, end pickeu up stones
end throw them st the fliers (35, 38). Ltter uther poople threw stones
(36)e & crowd of betwoen twenty rnd two hundred pecple hed prthereu cnd
were following the flicrs down Fronkfurterstresse, Philipp Gutlich, who
wss in the cruwd, best the fliers with r stick three feet long end twe
inches in uirmeter., He held the stick in both hrnds rnu bert severerl

times (31, “3, u)o

Severrl of the fliers were bleedin;, rn. cne wrs being crrriec
on the brek cf encther, The crowe was engry rnd the fliers moved swiftly
down Frenkfurterstressc, tupning right intc Teunusstrasse anc proceecing
towarc Grabenstresse, /s the flisrs prsscd cdown Trunusstrasse past
%ilheludnenstresse thoy were bleecing end some were limping, Philipp
Gutlich wes shcuting, "Bent them tc pleces," (41, 42)., Gecrge Deum, whc
wes sheveling debris in the reer ¢f his home cn Trunusstrasse, ren cut
intc the strect sn’ aftasr the fliers, rnl best thom with his shovel
(47, 48, 89, 90, 91). Seeing the crowd spprorching, Johrnnes Opper went
towrrd it with & broom held high sbove his heed, He struck twice (55,58,
64, 69, 71), Joseph Hrrtgen, with ¢ stick similer to # hoe hencle,
wildly best the fliers (70, 73), The fliers were blecding, One flier
wrs 80 brily beaten by the time they nerred the end of Teunusstrrsse thet
he sat on the sidemwrlk three or four houses awey from Grrbenstresse, His
right shoulder rnd the upper pert of the right side of his chest wore
brttered, i plece of stone was sticking in his skull., Johennes Seipel
went over to him rnc kicked him cn the neck snd chin (76).

When the fliers reeched Grrbenstrrese onc wes bleeding becly ot
the throet, They turned right end procceced down Grerbenstrrsse towerd
Bshnhofstresse, They crossed Grebenstrasse enu procecaed slong the well
which seprretes Grebenstrrsse from the railroed trecks, The crowd
continuea to follow end swerm erounc them, . sugust Wolf wes on & pile
of woeod behine the wall snc neer the trrcks, He anc acrl Fugmenn threw
stones rt the fliers (Pros Ex 4). Wolf hed whet eppenred to be the handle
of r hesmer in his hend, He tried to beet the fliers, but cia not succeec
(97, Prus Ex 8), Friedrich Wust lernec over the woll end hit one of the
fliers one or two cricks (Pros Ex 4), He then went over tho wall ana into
Grabenstrasse with » pleco of woud in his hands, He struck the Americens
forcufully seversl times (98). The fliers stumbled on, One was limping
brdly, #nd the entirc streect wes crowdec enc nuisy, aftor the fliers
passec Gelersbuhl e11 but two cullrepsed enc fell to the ground next to
the well, The other two cculd just creg themselves rlong, ~nd scon fell
to the pevement, They cropt toyether to protect erch cthere Wust Strrtec
hittin, taem with e hammer, berting to enc fro (113, 115, 116, Pros Ex €).
Juseph Hertgen sskec.all of the pecple to. bent thems Jchrnn Opper was
inciting rnd "needling" the crew’ (104), rnd himself beet the flicrs
severcl times (117, 119). Jeseph Hrrtgen bert them repeatedly (118).
tie then shot the Americsns (103, 109, 110), who, by this time, lay in &
heap ageinst the wall,

After the incident wes ever Johannes Seipel met Rie Bastien,
whom he told he hed kicked someone with his feet (49), He later spproach-
od a boyhood friend and steted "I slso best them" (93), The Taunus—
strasse wes cmpty of the crowd when Johenn Opper returied to it, He met
Ludwig ¥illnow, whom he told "Wc beat them on tie head" (78, 79). George
Deum told Margercte Burck he took his shovel end put it upside down(85)
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#nd bert them (87, Pros Ex 2), As Philipp Gutlich returncd from the
scenu he stopped in front of Wilhelmine Bicndel's window snd told
her "my hends hurt so from the besting", (65)

Between 1100 end 1200 hours the srme dey the bodies of the
Americen prisoners wers pleced in o frrmer's crrringe drewn oy Hitloer
Youth, »nd were tcken to the cumctery norr Rusoelshoim. They were
plrevd in the cert one on top of the other, snd some wore still alive
at the time, /n SA men, Stoltz, rccomprnied tho cert. First it wes
teken to the chepel whore it wes loft, Loter in the aftornoon it wes
moved further into tho cemotery. Joseph Hertgen went to the comctery
lrte in the efternoon, fully attired in his &i uniforms The following
dey the Amerioens worc buried (137).

On 28 Junv 1945 six bodius of Juericrn soldiers were disinterred
ot the cemotery in Russelsheim, Germeny. They were clothed in /mericen
/ir Corps uniforms, rnd four worv dog trgs. These¢ bore th nrmes of
John N, Sukul, William .., Dwnt, Thomes L. dmi"u, »nd .'lmore L.
iustin (140), /11 of the bodics except one hed ¢ fracturci skull, which
injuries wors obviously crused by being struck with hervy, blunt instru-
ments, The one whose skull hed not bean frsotured hed two bullet holes
in the skull, Two others hed bullet holes in the skulls, No other
bones were broken,

b. For the Defense

Verious witnesses were crlled by the defense., 4 76 yerr
old Anti-Frescist who had been driven from the scene of the occurrence
in Grrbanstresse by the rccused Oppur strted thet the nccused Fugmenn
left the crowd snd did not perticipsrte in the bertings, Charscter
witnesscs were introduced for the rccused Fugmenn, Wolf, Witzler,
Roinherdt, Gutlich, Seipel, Opper, Deum, snd Hertgen, The cssistant
Chief of the Public Heelth Office st Lrmmstcdt, who wrs also the prison
doctor, testified thrt the nccuscd Seipel .wrs r very senile purson,
Mrs, Drum rnd rnother womsn who lived in the Drum housechold strted thrt
to their knowledge the accused Deum did not follow the crowd snd did not
bert the fliers., Other witnesses testificd thet thoy did not hesr or
sve the rccused Witzler, Reinherdt rnd bBerthel in the crowd snd molesting
the ﬂiaﬂ.

: Esch ecoused, rftor heving becn duly odvised of his rights,
clected to teke the stond end to weke either sworn statement or on

unsworn stetement in regard to the incident which occurred in Russcls—
7eim on 26 lugust 1944, in which six imericrn fliers met their deeth ot
the hends of rn unruly mob of Germen civilirns,

The accused Drum, sge 50 yeers, in r eworn stetoment
strtud thet ho sew the prisoners pess his home in ¢ crowd of people.
He sworv thrt he did not join the crowd, and did not in »ny wenncr use
his shovel on them,

The aocuud Brrthel i.n r sworn stetoment ndmitted heving
been in tho crowd which surrounded the prisoncrs on Grrbenstresse, but
donied striking vne of them on the ructum with -» plece of wood. saw
the sccused fugust Wolf end Johenn Opper in the crowd, but did not sce
whrt they wore doing. He sew the fliers being besten by members of the
crowd, »nd saw three or four of them cullapse nerr the well on Greben—
stresse, but he took no pert in the besting. .

L]
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The nccused Gutlich, in rn unsworn stetement, rlso ramitted being
prusent in the crowd on the dey in questions He hed never scen foreign
fliers before, rnd wonted to get o close luck rt thems He wrs excited,
heving lost much in the bombing tne night befure. Ono of the fliers
"mrde sowe kind of ¢ frce" rt hiw, ond he slrpped the flior with the
flnt of his hrnds He denied striking eny of the prisoners with ¢ club,

The rccused Opper, in ~n unsworn strtement, strted he saw rn
unvraous crowd berting foreign fliors in the Grrbenstresse, ond lrtor
saw their bodies being teken rwry in ¢ errt. He rdaitted hoving a
bruwa when he first sew the crowd in Teunusstresss, but put it eside
when he joined the crowd, He vehumently denied the rccusstions of his
follow tomnspeovples

The rccused Seipel, in rn unsworn strtement, rdmitted being in
the middle of the crowd on Trunusstrrsse, He strted thst he wrs hit in
the free with r stone »nd wrs hit over the herd with » big berm. Ho
adudtted sceing » flier sitting on the curb neer Grrbenstrrsse, but rs he
wrs dizzy frun the blows he received he wrs unsble to strtc whether or
nut he kicked this flier, He denivd meking demrging strotements nfter
the incident,

The recused Reinhrrdt in en unsworn strtement, ~dmitted being on
the corner of Brhnhofstrrese end Prenkfurterstresse on the morning in
questicn, She sow » crowd of people following » group of fliors who had
been shot down. There wes much excitement, »nd lots of yelling. She
rduitted thot in the excitement she yclled "bert them" twice. She sow
the ruti-pirersft soldicr bert the fliers. There wrs ¢ lrrge crowd
end much noise, end she herrd no shooting, Two deys leter she lurrned
the fliers had been murdered,

The sccused Witzler, in rn unsworn stetement, sdedttea secing the
crowd snd being very excited, but cenied perticiprting, shouting rnd
throwing stones, Though she followed the ¢ rowd down Frenkfurterstrosse
end Trunusstrasse to Weldstresse, she did it purcly wut of curicsity,
8he hrd never seen foreign fliers before, She could not see very well
becruse cf the crowd, snd did not sec¢ eny blows struck or stunes thrown.
She aia not herr her sister, Mrs. Reinherdt, shouting. Twc aucys loter
she lerrned thet on thrt merning the fliers hod been berten to death,

The accused Wust in sn unsworn stetement, steted thrt he heard
the ncise and sew the lerge crowd cowing into Grebenstresse from
Teunusstrrssc, He ren to the wrll on Grabenstrosse, tock r hrower from
his poeket ond tried to bert the fliers, but aid not succeed. Sticks
end stunes were flying "like mrchine gun fire", Someone in the cruwc
tuok the hammer from him end beet with it until the horc of the hrumer
cruw offy He saw Wolf and Fugmenn throwing stones or wood ot the flicrs,
end lrtor admittud striking the flicre himself after they lay cn the
grouncy

The accused Juseph Hertgen, in en unsworn s trtement, stated
he wos Nezi Propogende lecder in the town of Russelsheim, On the worn-
ing in qucstich he wrs stencing on the corner of Behnhufstresse snd
Frenkfurterstrosse anc saw » cerowe rpprorching. J/sking whet wos hoppen—
ing, he wes told thet they were flicrs who head been over the night be—
fores The flicrs were guerded by » sergernt whe told him his orders were
to lerd the fliers through the tuwn, Hrrtgen wes excited, ss r result
of his oxperiences during the reic the night befure, He struck cne of
the flicrs with the beck of his hend. The crowd wes excited rnd meneo-
ing. He herrd shouts of "beat them, they sre the ones of last night",
He teld the sergeent to get the priscners out cf town, At this point he
.eft the erowi, ond lrtor went to the corner of Toeunusstrrssc end
furbisstrersse., He sew the er wi turn from Teunusstresse intc Grebor-
stresse, He followec, rni sow the crowe bersting the fliers, When they
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were on the ground » soldier bert them, Jifter the crowa dispersec he
exrednea the bocies, streightenca them cut, eno sew thot their skulls
hed boen bottered., He nuticed nc bullet hules, None of them grusncde
He cbteined o csrt and got scme pecple to help lued the fliers' boudies
in it, He then crdered the cart teken tu the cemctery. He denicc hear-
ing rny shuts fired, or taking part in the bestings.

The recused Wolf mace 2 sworn statemsnt tu the courte He stetod
thrt he hearc the noise of the crowd rnc left his home to investigate,
He went t. the ccrner of Grabenstresse enu Teunusstrersse, end junpec
cver the wall, Ho heard shouts enc cries of "best them tu desth, beat
them tc pleces", ani wes tolc thet they were the fliers who hec been
there the night before, He sew the fliors being besten by s flek--
scluler, but did not seo enycne else berting, rt that time. The occusec
Woelf cic not throw anything ot them, btut he dic sce the eccusce “ust
kneeling on the ground onc besting ¢ flier's heed with a2 hemmors Wolf
himself cleimoc tou ke only rn innccent bystander,

The nccused Keorl Fugmenn, in ¢ swurn stetement, steted thet he
too wes sttracted to Grabenstresse by the grest ncise of the crowu. He
jumpe: over tho well which sceprretos Grebenstrrsse from the redilroed
trreks, rnd sow there wore Mericen fliers in the crowd, He welked
with the crowd towerd Gedersbuhl, enc then left, /[t no time did he heve
anytning in his hand, end he did nct strike the fliers in sny way. He
heard shots fired, but did not knuw who fired thom,

The rccused Berthel, recelled by the court, steted he sew the
accuscd olf noxt to the well with » stick in his hend, but did not see
him strike rnyona,

be ION

8+ The rccusec Fugmenn wes acquitted by the Cummissicn,
One witness strted thet Fugmenn threw stines ot the fliers, snc he him—
self roemitted Jumping over the well enc wolking with the crowu rlong
Gosbenstrrssce In his swurn testimony, Fugmenn ceniec striking the
fliors in any wey. A more bystenuer in ¢ concerted retiun of this noture
is not guilty of prrticiprticn, Whether or not Fugmrnn perticiprted
was ¢ quustion of fect for the commission which cennct Justly be criti-
cigzed for determining it in fever of the reocused,

b, The remrining rccuseu ore cherged jointly with eiding,
*betting, enccureging snd prrticipating in the certh of fouur identifiec
nu two unidentified /imoricen svirturs, wuo were then priscners of wer,
All elemcnts are esteblished rnc rlthough not with the procisencss
required of evidence producec befure courts-mrrtirl, still with clrrity
enu convincingness., The evidence portrrys ¢ blucd-hungry, brutrl mcb,
incensed by the drmrge done to their villsge during the preceding night's
riid, determined to exect its revenge from the helpless avistors in its
clutches, Even the old, the feeble, ond the women perticiprted, rnd
among the crowd of vicious civilierns, the sccused were cluerly scen rnd
identified, Thet they beat the eviertors is plein, Witnesses whose
tastimony wrs not discredited nor refuted srsw the convicted rccused ply-
ing their homely but deerdly worpons end heerd them shouting their in-
flrmmrtery phreses, heard the shots thrt put en end to suffering, thet
puncturted the ending of this episcde of horrer. Witnossos sew the
bodiecs crrted to the cometery whore they were buried, there to resmin
until exhumed to become mute witnesses rgainst their murderers, Un—
doubtedly, cthers besides these rccused were involved; possibly other
honds then theirs derlt the blews thet were finelly fatel, but the con=
*lusion is firm ond inescepsbie thrt these rccused pleyed an retive pert
nd that the crimes of rll rre -at.tr.tbut.rblc to erch, The findings of
pwullty ere susteined by the ovidenece, p
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¢y /8 thce commission wes suthorized to formulete its own
rulcs of procedure snd to recept in ovidence tny testimony heving pro-
brtive vrlue to r rersoncble men, the only test of the propricty of
its sctions rnd decisions is the impret thercof upon such rights ers ero
recurded the rccused by principlos of justice, frirncss, ~nd humrnity.
hile neither the.recused nor the notion of which they arc citizens hos
dumonstrrted sny inclinction to observe these principles, they ore smong
those for which tne wer wes prosecuted, snd to ignore them here would be,
in r lrrge sense, to negetive our victory., Viewed in this light, the
he'ring wrs eminently just, feir, end humrne, The commission wrs dili~
gent in its guerdirnship of the rights of the sccused, rnd wrs in fret
pr:iscd by orch of the Germrn civilirn counsel, Civilirn counsel could
ceriticize only the weiiht given to pre-trirl sworn ststemonts executed
by the rccused, These strtements rre clesrly entitled to considerrtion
rs felling within the type of evidence herving probrtive velue to rerson—-
role men. The herring wrs conducted in rn impressive »nd dignified mon-
ner, for which much credit is duc the President thercof, Nc¢ hrmful errors

eppenr,

d, Wolf end Brrthel were ¢rch sentenced to be imprisoned for
15 yerrs, while Daum wes sentenced tc 25 yerrs' imprisonment. All the
others wcre sentenced tc be henged by the neck until derd, Obviously in
e crime of this neture, there mey be different degrees of responsibility
epproprietely deserving of verying degrees of punishment, The court wes
not limited in its punitive power, which includes power to impose ¢ derth
sentence, The mode of execution prescribed is eppropriete to the hein-
ous crime of murder,

Plers for clemency hrve been reccived rnd considered on behalf of
the following rccused:

1. Juhenn Seipel, spe 67. His brother plesds for mercy on the

grounds of prior clern record end present senility, Despite his sge,
Seipel wes seen tu kick » recumbent svistor, rlrerdy desperately wounded
by » plece of stone sticking in his hesd. VWhet rcts of brutelity Seipel
would hrve comaitted hrd he been in his prise need not be imecgined here.
Suffice it to scy thot the rct ho did contributed tu the denth of the
persuns named, .

2. Jchenn Opper, nge 60, His wife potiticns for pardon or com-
muteticn vn the greunds thet he did not heve ¢ wezpon in his hend end
that he succumbed t. the influcnce cf the crowd, His pest reccrd is un-
olemished, The testimcny of the witnesses belies his inn.cence. He
was scen with » brocm held high in his hrnds; he wes seen to strike
twice, In itsclf, cld cge is nct #n excuse for even e mitigeting fectur.
On the coentrrry, a meturc men could be expected to exert 2 restraining
influunce, tc extend the wisdom cf his experiences

3. Philipp Gutlich, His wifc rsks for commutstion on the grounds
thrt he wes ¢ pert .f the mb cnly during the esrly steges »nd on the
grounds o f his past g cod record, He hes four minor children, the
youngest eight months olde The Meyor of Russelshein pcints out the good
fraily brekground rnd the diligence of the rccused, »nd the frirness
with which Gutlich trerted prisoncrs rnd foreign workers on his frrm,

The Chief of Prlice testifics to his blemeless rec.rd #nd his industry.

4:; Mrrgerete Witzler rnd Ketherine Reinherdt, 4 petitdion is
presented by Jeon Witzler, the husbend f Mergercte Witzler rnd brother
in-1lrw .f Krtherine Reinhardt, He pcints cut thet their cnly cffense wrs
screrming rgeinst the pilots, end thet no .ne peys sttenticn to screrming
vives, Their past recird is Dlsmcless, During the sir-raid of 26 "ugust
‘944, they cerried their <ld wother in r smell cerriege to e shelter, and
shen they returned »ftur the reid, witnessed the burning hcuses end the
dyin, pecpley Bcth woien hrve children, Their honesty rnd populrerity es
mrnrgers of p retril t brec. shop wes described by four cther pers.ns,
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5, Jusef Hertgen, His wifu presents an eppeel for the seoke
f his three children, eges frem 2 to 7 yeers, She believes he wrs
cerricd rwey by pessicne. The lote burguneister strtes thet the pret
rueord and reputntion of the recused heve becn gecd, rnd some cne
sionin  for "icem Opol, Aktiengoesellschaft® certifies t. his industyy .
ond inuvpencence as foremen in the .drm Opcl plent,

The rbove petiticns hrve been eppended to the rec rd £nd may
be reprrdod s reccumondsticns for clemency. In my opinion, n.ne of
tho frets thercin presented constitute edequete recscn for the oxten-
sicn f clemency. The crime f which thesc persons wure convicted wrs
brutrl, vicious, end unfeoliny, end while /mericen sympethy may be
arcused ot the prospect of henging wemen snd ©ld men, it must olwrys
be remembered thet helf-wry mersures will never impress upcn the
pecple of Germeny thot their ccticns hrve been unlewful snd degenerate.
The deterrent effect of punishment must be great encugh to prevent
forever crimes thet are en sbcmineticn in the eyes of men and blas-

phemy in the sight .f God,

6. RECOMMEND TIONS

». T reccomend thet es to the accused Wclf, Berthol and
Drum the sentences be spproved snd ordered executed.

b, I rucommend thet es to the nccused hrrtgen, Wust,
Witzler, Reinherdt, Seipel, Opper rnd Gutlich, the sentences be epproved
snd the record forwarded for confirmetion of the sentonces,

¢, Appropriste forms of rotiun ere included herewith tér
your signeture if ycu opproves

/s/ C Robert Brrd
C. ROBERT BLRD
Colonel, JiGD.
Steff Judge Ldvocate




HE/DQU'RTERS SEVENTH [RMY
APO 758 US Army

6 Sep 1945

ACTION OF THE REV IENING JUTHORITY

In the forugoing case cf JOSEPH H/RIGEN, ¢ Germrn civilian residdng
in Russelsheim, Germany, the scntence is spprovec but the crder direct~
ing the execution thereof is withhecld penuing reticn by the confiruing
suthority.

In the foregoing cese of FRIEDRICH WUST, » GermaAn edvilirn resicing
in Russelsheim, Germany, the sentence is epproved but the order dirocting
the exccution therecf is withheld pending ection by the confirming
suthcrity.

In the f:regoing case of JOH 'NNES SEIPEL, ¢ Germen civilirn resid-
ingz in Russelshcim, Gormany, the sentence is spproved but the order
directins the executicn is withheld pending ecticn by the confirming
euthoritye. .

In the forogoing cese of PHILIPP GUTLICH, o Germen civilien rosic-
ing in Russelsheim, Germrny, the sentence is epproved but the crder
directing the cxecuticn theresf is withheld pending scti-on by the con-
fimming euthority.

In the fcreguing cerse of JOHANN OPPER, e Germen eivilien residing
in Russelsheim, Germeny, the sentence is spproved but the order dircet~
ing the execution thereof is withheld pending ecticn by the confirming
ruthority.

/8/ Gucffrey Keyes
GEOFFREY KEYES
Licutenent General, U S A

Commending




HE 'DWU/RTLRS
UNITFD ST'TES FORCES
EUROPL ‘N THE/1ER
Office of the Therter Judge 'dvocrte

9 October 1945

UNITED ST*“TES
RECOMMEND/.TION

of

v

Josef Hrrtgen, Fricdrich Wust, ’ .
Johenn Opper, Johennes Seipel,) THE THEATER JUDGE /DVOC.TE
Philipp Gutlich, ell of whom
rre Germen Netionels.

'I have exsatined the record of trirl, end I concur

in the review of the Deputy Thester Judge idvocete end in

his rocommendation that the sentence ¢s to arch of the

ecoused be confirmed.

/a/ E4 C Botts
ED. C. BETTS,
Brigrdior Gencrel, UJS.A.,
Theater Judge Advocerte

I concurs
‘ /s/ U R bull

Loputy Chicf of Steff,

/s/ W B Smith
Chiof of Steff.




HE/DQU IRTERS
UNITED STATES FORCES, EUROPE/N THEATER

23 October 1945

In the foregoing case of JOSEF HARIGEN, a
Germen Netional, the sentence is confirmed. The
Conmending Cenerel, Western Militery District,
will issue appropriate orders promulgeting the
sentence as confirmed, end will cerry the sentence
into execution et & time end place to be determined
by him.

s/ Dwight U Eisenhower

Commanding Genersl, U.S. Forces
Europeen Theater




HE’DQU/RTERS
UNITED STATES FORCES, EUROPEAN THE/TER

23 _ October 1945

In the foregoing cese of FRIEDRICH WUST, e
Germen Notionsl, the sentence is confirmed, The

Commending General, Western Military Listrict,

will issue appropriate orders promulgating the

sentence as confirmed, end will cerry the sentence
into execcution et @ time and plece to be determined
by him,

[} D Eisenhower
« E
Coamanding Genoeral, U'.S, Ferces,
European Theater




HEADQUARTERS
UNITED STATES FORCES, EUROPE'N THEATER

23 October 1945

In the foregoing cese of JOHINN OFPER, a
Cerman Nat.:lt;nnl, the sentence is confimed. The
Commanding General, Western Military Listrict,
will issue sppropriate orders promulgeting the
sentence as confirmed, snd will cerry the sentence

into execution et ¢ time sond plece to be deturmincd
by him,

D A ——

Commending Generel, U.S, Forces,
European Thester.




HEADWU/RTERS
UNITED ST.TES FORCES, EUROPE'N THE..TER

23 October 1945

In the forcgoing cese of JOH/NNES SEIPEL, a
Germen Naiionel, the sentence is confirmed, The
Commending General, Western military DListrict,

will issuc sppropriste orders pmmi;rth:g the

sentence #s confirmud, end will cerry thu sontence
into exccution ot » time end pluce to be determined
by him,.

8 D r
. OXZR
Commending Genurrl, US Forccs,
Europoen Theater




HE.DQUARTERS
UNITED STATES FORCES, EUROPL'N THEATER

23 _ October 1945

In the foregoing crse of PHILIPP GUTLICH, a
Germen Netionel, the sentence is confirmed. The

Commending Generel, Western silitery Listrict,

will issue approprinrte orders promulg:ting the

suntence rs confirmed, rnd will cerry the sentence
into execution st ¢ time rnd plece to be detormined

by him.

s D Q or
D,
Commrnding Gencrel, U,S. Forces,
Buropeen Thooter
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War Crimes Trial Report No.l3.
N

) =% Qp. JuLbar 1940
Josefl Hurugen, ;Tisdrioh ums,
Mergarete  1vzler, Auihe
Reinherdt, ‘ugust .olf, Joh nnes
veipol, Heidnrioh Burihel, vewg
Poum, Jobamn Opper, arl “ujge
“m. ’hlllpp »"E"lil’h. all of
whom are ueman oiviliame,

ALV L - ool DAL ICN P

2P0 iR siat JUbus DV B

T T— T — T+

le 2UAL; /ocused were Wied oL o joind Wil av sarmewndsy,
dgermuny, fram £6 to J1 July 1945, by & Wilit oy Jomuisalion ape
pointed by paragruph 1, ‘peeial urders loe 196, Heudguwriers,
fevenuh Ue "o frmy, 10 July 194D,

e ALINGE: sho offonso lavolved wusg

Cil/ lGEg Violation of the Luwe of war Yiews Jindi
(ag to ench (n2 w0 e
sgousal ) agous ad

exgep L
Fugnaan )
b+ o

Speoifioations In that JUSEF 1w, #71 LICH
Ir!\r. WRGARLIE wilklaRy W WHE WGl Wiy svas T
00“. Jgﬂ-‘\l‘ﬂqns 15-.-11’&... 3 - ].t IUH E ..';“.L.L. \;an-;.li'
BUN, JORANN OPPAR, Kail A GMNN, and PHILIPY
«‘.ux‘LicR. Goxman olivilisne, soting Jolnlly, 44d,
togoth e with OLher persons »lée nWes e U=
kiown, A% NU! SELOHAIM, Geimony, on ar sbout 26
:lug_u‘ 1944 wilfully, deliberaiely sud wong-
Tully cnouur:ﬁc. widy, abet smd pertioipete in Lhe
killing of JUHN WN. d“mo' WALLA AW e WU Ulld,
“L‘J’bs n. ul;.lal -&:h. llu Al i L le vl 1.. .'.l“uhm
of the United “érter Army, snd Wwo other mambere
of the United ‘tales -amy wWiofe mumol Ars unsinown,
vegn of wham was then unarmed sad o mriscner of
war in the ousiody .f the vhen Uer un Keleh a6 G

Aoowsed FUGK 'NN wu8 found not pguilty v# t. bolh glarge «nd spesi-
fioavion,
e ;.B‘\‘“ RN
ihe Comminuicn senivan 'ed DAUM Lo coufinacent at haxd lobae
I £0 yonpug BARGLLL, onfinment atb hiy! 1aba for 15 yoarsy OLl¥,
ounfinwent & Lard Jaba for 16 yowras, Said esauileaces were apmroved

by the .gviewing ‘Liharivy, 1he Jarr jesjion senienced Mrs, U INH'RDT




and Mrse 14 Vo be hanged by U nask witil dewd, whish vene
Lenooe waere oamituted Ly the ey jewing ‘uwarivy gnfinanent
for 30 yours, ‘couved UULLICH, UFT 4 ¢ iy  ond HARTGEN,
wero nentonoed Yy ihe Commimsion W bve menged Ly whe neck until
dend wnd saoch Senlonoes Were spproved Ly the Heviewing Authar ity e
The resxd of trial Lns bom {arwarded t¢ the Comnding
Geno:l, Us Se foree , Iuropsan fhonter, (or findd nction u8 L0
thoes ousies involving the donih penal y =8 .pproved by tne ovion-
q4ng Authority (Letier, Hendquartor , Us (o FOraes, iuropem Theaier,
AQ BBU.4 JAG= GO, 25 ‘wrusl 19486, subjoot; "MiliL XY Garminions™)e

'™ ARA AL LU AG Loulis 11 sgoused nre Lexmnll givilinne,

Add4 tionnl persond] drts are sev Lorin in eromuph 9 in conneot ion
with the diseuseion of slomenquf

De w; /bt the #awion of the Cornmiesion and
of the Neviewing /uviharily, e LO those pontonges impoaing the
deuth ponal iy, be confiimed,

Go EVIDLOS:

a, On the morning of 26 A cust 1944, eint wnamed
Amoriogen flyors, prisoners of war, wers Leing escoried through
the town of Huseelsheim, Gemeny, by LW Germsn soldier pumrds.
The flyers werc set upon W o large orowd of germmn ajvilime and
sirusk with rooks, olubs, and other objoots aniil they lsy bleed-
ing and prostrate upon the grounde Numorous prsons, ﬁlllgoa];
exoi ted and inflsmed ly tle resulis of & gevore &ir-ruid upon the

town during tbe preceding niﬁhw parvioipated in the ettookn, At

the ooncluesion of tio "eroileen bertingh, four of the viotins ware
shot tirough the hend by ihe nonused :--it';‘dnﬂ (108, 109, 110)e Vive
of the eight viotims, insluding three of vhe Your who were thus shob,
bsd regeived fruotwos of the skull euffioel mt w o wme de th (143,
144, M5), ihe eight visiime, some of wham Werv #1111 v1ive, wore
then loaded into & fwmuwr'e oart wnd Lnkon W & omeiery noulr
Ruseelshoim, It heo veen ltrarnua nubuequl.n 0 the trisd that w0
of the goup esouped whilo 4he ouri wou Left unnivended (mee oopy of
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lettor from Sergocnts (AlLim T doe ond ddney .. dxown Lo
prigedier voner 1 buvidson, npmaed W 0o L trild)e Yhe
following duy the Lodles of Lhe pix ren inlag viellins were ried
(187)e 1hese Lodles were exhumed on 28 June 1946 and fowr of Lue
viotime idenvified by meuns of jdevasifiocntion disgs, e o usee
of deuih wore adeguu.:ly sl plished Ly vie redliou]l exuminer W Le,
4n inres ins. nges, both ekull fr.otures and bullet wounds in vhe
skullsg in t.o ino. noes, fhull £ oluresy vnd in one inelL noe, &
bpullet wound in We akull (142, 160, 144, 146) (1t de notod, in Lhise
oonneotion, List the review of ihe - wiff Judge Advooute, Seventh

V., Y Army, heroinafior jnoarporated in this review by reforenoe,
erronecusiy Biotes vt bullet nlos were observed in the wulls
of only three, instead of Iour, of the viotims,) ite following

ore Summaries of the evid moo periu ining to the five nooused .hose

reoardes of trinl huve bom forwrrded far confirpetion, he oube
stano® of the unsworn Lestimony of eush socused is con..ined in n
separate peragreph undar eaoh munm Xy

0J JUSER WRIGENs The soowed HAGIEN, » Neml pary
officid end propagmde ohief of Ruscdsheim, took ¢ lecding part
4n the mwders, Ihe to tEmony ¢atsblishes tist he fired a re=
volver toward the Amerioun soldiers e thoy weio walking (21),
and thet he beut seversnl of thom ropeatedly with & stiak resenble-
ing the handl e of o pitehfork or hoe (70), shish be wieldod with
both nds (118), He encowruged ihe mob to beat the Nyers (103,
104) amd t0ld one byet.nder, who protesied s inet vhe aseaults,
t0 keep quiet or the sume thing would hepp@ W him (70)e At the
econolwion of the be.tings HARIOLN chot four of the vietime n0 Lhy
29y in a heap a;nins i & wall (203, 109, 130).

W GGEN tesitifod they on the morning in questiion,
while ridine & Ligyole on Wi stroote, ho saw & orowfl of upEoxie
mately 800 people approuching. He vidked 40 o Ggrmen serjyeant in
oharge of the prisoners who w0l him thet he hod orders W0 leod the
prisonere through Lhe oW (891)¢ MHARYGAN hit ome of the flyere

-d=




in tho baok with ols flot, y vhenl wola the sergeumt 1o zet vhe
Esonms o of wwn und explalined } T oul ¢ should follow
(291, 892). 1 UGN thea oLt v Boo® Luy ™ wgned stout helf
an hour lotar, He cobrerved the (1 wiv boing becidm with ol ube

and othor objooie (193), e remomsir od with the gergemt und
told the weman nnd obisdr n in the orowd Lo Jeuve the ntroet,

HBe saw the fiyors being herded ol .n wn!l and cboaved people

in the orowd besting Lhem it iron Wwole (296), W AN, sl
some of the orowd s d Jeft, exemined the D sors .ho woere 1ying
oguinst the walle He dot rmiued tlrl toey wore 2ll dead (295),

He etrnightened out the bodier and cboerved th L ihe skulle on most
of them were bosten spart (206)e '@ obu ined © o rt, holped locd
the boddes intu it, mdé ordared it t/ken to the camteary (206).
HARIGEN fired n shote, nar hourd rn, shols fired (297), He
notioed no bullet holes in the viotime (305), He 41d w0t trke any
part in the bocstings, oL er than eiriking the one 1) ow and aid

pot go % tho cammetery later on the nsume Gny (303).

(29 ZBLGJUCE dUr Ty The sooused VIET, by hic own ode
mission, lewied over & will a8 ihe ouptured I yexw pensed Ly, nd
struck one of the flyers one @ two blo.s with o lsmmer (ProS,

Bxe 4)¢ WUST thon wamt ovor the will aud forelbly & truck the
viotims Wity e “"ploce of wood™ ar "bij; etick" (98, W0)e ‘coarde
ing to snosher eye-witness, WU wue "beouing in 11 dirvotione”

with what the witnesr usmuned w:u & hammer, (UST wna later neald

by nnother oooused knedling on the  round and bonting the he 4 of
a groewrste fNyer with & humer (310, 322, Prom . 6)e

WUB . tortified thut be wus in his apurtsent when he
hosrd the shouting sad sew & lwge orowd, llo left his apxrusnt,
wmt to the woll and tried unsugoessfully Lo best iLhLe flyers with
& limmor as thay walked elong on the olhe:r eide (E8u, @83)s He
pushed one fl,er in @n offort Lo gel s in position 8o thet he
oowld betlter hit him wilh the lows er (287)s ‘loueone then took the
banmer f£rom him nd best with 18 unill the head of the hemier owme
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off (EBL)e L00plu waL BU UG by LUML VIOMTe UMY wond
over the wall nud Ssw tll vhe Iiyvie Ol vhe 3 ound. He tmovified
that ni that Sime he may brve booian tham (81 )e

B JulsNile LAlPd s Ve noowed (Ll wis pom WO
yick ‘m dnjured aixman twiee in vhe Lixoul BEd ghin n8 the angman
gat on e ourbe Thie injured sirmen ind s pleco of st o sLoNG
protruding from hia ®ull, md hie =i &iv shonidor «nd upper right
pert of hie shest were Ladly injurcd (78)e ‘horily aftar the as-
sault, GEIPQ told one pereon thut e hnd kisked coneone with his
foet (49), cnd tw1d o nother perecm sy he "Also ve t at them"
(98), He apponred to be "ad" thai ne had dope s0 (49)e

SLIPIL testiried thuu, o8 he mel che orowd, ho wue

atruck in Lhe fade vy » stono and on the lewd with @ "big bem",
He wae disgy from the i ow on the he & 'md moy hove kisked atb

someone in the arowd, tut 414 ot think it wae a flyer (261 ).

851r4, admitt@lysecin: & T yer sittine on the ourb, but wus unsble

to 8t te whether ar not he hed kioked him (261l)s MHe dmied tell-
ing others at the soene thi i he lnd kiaked nd bo.%en the flyexe
(262),

(44 w; 1he nesuned OPPER, when he cow the
orowd spmroashing, wemt towmrd the fyerw wiih = broom held high
over hin heud in position to swrike (66, 88), “nd bout w0 of
the flyers (64), Te struok with muoh fores that the hesd of the
troom lroke off from the handle (48), Another witness for the
pro#sooution testified thrt OP™iM "portjoipsed vory 1itile; he jwt
had 8 1ittle atiok md boot only sevarul tirves” (117). OPPEXR was
obsarvod in the farefront of the oréwd, lnoliing sand encowrs zing
others to atwok the flyere (104, 106)s Lecex, i Westd of his
partioipetion, fqyingg “ve beat them on Lhe houd"™ (76, 79).

OPPAR tootified the v he w's oweep ing the viroet in
front of his home when he #aw & 1arpge srowd eppronshing, He wanlked
townrd the orowd, ~m@ Lhen, =8 tho fl;.-nré md tho orowd pnosned, he
wont baok to his house sarryings ke troam over hie shonld >, WHe

el=




put Lhd broan 4o in Lo w@d o nd Ltnen Lo lowed the erowd down

he swreet, He fuw people Wulking vhe Tlyers bul dd WL PP de
eipnie (£B3)e e did noL eno wige @ luwivo e siowd or oy
leter et bhe e @ prrviedpoied (0b)e

(80 ZEIMIPP Uil aulls <ho sooused GUILIE wee peen )
lowing e fNyors vnd boutin; tham over tiep & bueke .Aih & milek
Lireo feet long nd Swo inghes in dlmeter «Li:h he 10) ded with
both hands (31, 40, 44), e wus shouling "Beat tha: Lo pleses"
(41, 4%)e Lator, ro he retwmed fror Lhe some, e “wpped in
front of the window of « sreotator snd suid; "y hende bhwrti o
from the berting", (65)

wn.w! tovtifiod Lot wheu i® o' w the orowd and

the foredgn svistars e went olomer o ubtuiu o betier view, lie
wol exoited, his home huvin, been domued in we bading the adedt
bofare, Ome of the flyoere :&de ¢ .00 vt hime dhinking that Lhe
flyer was wryins to reke fun of bim, GULLION el epped him onge with
the fut of his hend (24Y), Ho 444 non strike woy of the fiyemre
with & cludb or say “Heut thum %9 pileces” (i48).

(6) Axther detailed evideace wi 1 not be set farth lem,
but the recapitulation oontained in the Neview of the "taff Jwlige
Agvoecte, “eventh U, 8, Av y, and opponded hereto, SEoeps o8
heroinbefare altored, is adopied in it onvirewy,

" INGSRICIIGH

G The Militwry Commission whioh heard iLhis ouoe was
properly cvmstituted md had jurisdiotion over iLhe subjeot r» tier
tmd of the saoused, / militay occomission e Jurie dlovion over
the inbabitmes of an cocupied onmny ocountry held by the right of

eonguess (var, ¥, WD AV 27-10; Jolem.n ve ionuesses (2676}, oV

Us o BUP)s Miditiy commissions are not r strioted in tholr Juris-

diotiom Wy Serritaricl limite (Unjted Diutes ve HOGE, ot &) (1666),

@ Hebelliom Reoards, teries 1], 674, OV8; 56 Hurv, Lew Rgview, 1009,

Web)y Thus an olvense 2 sinst Liw ‘awe of w r oxmitied 4n e

oountry @Erior to its ocouptiion may mwoporly be wied by o milivoxy
-




commiseion 0f the vig.orious [y upud OIuup Lione (1 rxa ndum
by ihe Judpo dvos.te o A (T30 1945,17671) ubleats Jrite
ddotion to Punish oxr Criminsle, 19 Deowm oy 19453 ge Ope 3Gy
1912, p 10673 irisd of Henry .irs (1B806), 4k Jonge Emd oot

Houme of liepre entativen, x, boo, Mo, EJ; Be6 oleo ousen oiied

on puced 2UT-£16 in Univers.d ity Of Jurisdjoiion vver oI Grires,
roprinted from & uulilomin Luw gview (June 19456)), Civilim

e tionds of a belligereni power @e Lound O rooq:nize lawlul
enamy oambatints ‘nd socord lhem the trestment e uired under
ous tomery oad sonventionsl internationsl law (irt, € of tho UsuevaE
(Prisoners of Lar) tonvension, 29 July 19W3 i, 25, por (o) of
the mnex o the larus Jonvention Mo, IV of 18 Ootcber 19073 Jln
1, 15 Nov, 1944, par, 34be1, W 27-1C0)e Moth the United "tnies
snd Germeny were signatory powers Lo uhe sited sonventions, 7he
killing of the un@med prisoner: of wir in ke ine ot cuse wus
intrineion 1y %o barbapouvs snd inhwmeme thot it onn mroper 1y be
sadd to violate not only the writien low of netions, b\ also
thome implied concepts and e ndards of decengy w whioch evexry

bellizerent is bound wn&nm tien 1ow of metionse 4hoe offmee

olomaly epprarimeted cammon low mardoer, Jurisdietion of the Oum~
mission over the offense and over the aconced Js beyond quesilion,

b. 7The soousved wero represonted by sble milivry counsal
and, in sdditiom thereio, fowr of the Lve nooused wore represenied
by Germ: odvilisn counsel T ihelr wn ohoosinge

8. RISQESION:

ne /11 the dlements of proof of the slloged offense
necewsary to establish the [uilt of the five pocused wLOBG GaBES
are under w:ﬁldor tion wore properly ndduced in evidene, These
sgoveed, in oconjunoW on with olhers, were Jointly chorged with
ajding, abeiiing, encours ing wnd prriioimting in Lthe wrongful
killing of eix unsamed members of (e imited finter Army, who ware
then grimsoners of wur, %he r ocord of wrisl gont ine oconvinoing vmd
abundnnt evidense thet esch of the five uooused pliyed o louding role

ol




in the oconsjecion of Lhe offewee Th ldenvifioution of the noe
oused uad all e dmning tosLlrony tgedase o ohy cle Dran Gedmsn
noeichbors ud soyurintanges, .ach noouned physlo.lly purtlioipsved
in vbo 8l ayingse /HIGEN, We ringelecder, insiied und urged svhe
orowd to Le L the flyere, He, hirwelf, rencutedly Leal them wlith
a stiok, "nd finilly fired bulleis inww i.¢ neuds of four of the
viotime, U331 bect the avirtors with & hemer -8 Lhey pnssed,

He then followed them snd rotuac ly knelt bewidse ¢ f llen fiyer

in arder Lo beat him {fwrthere Hie assav)tes with the hrmer une
doubtedly direotly onused oL 1 .6t one and probably mare of the
large depressed slull £ olwres dinwromd an five of Lue Yiotine,
OPP4R inoited and engsournged the growd und himewalf best Lo
viotime «itw ¢ broam «ith such foree thsa i vhe is.d of the broam
Woke off, Sush blowe, slihough not necesswrily lethal, muy wdl
have osuded skull Mfraociures, SEIPL. kicked a budly injured [fiyer
dn the neok »md chin as Lthe fAyer sutL on the sidewalk with »
pieoce of sione ar slate wrotruding from his skull, SsIPLL 1ater
bousted of his mrileipstion in the atrooities, GUILIGH boat the
flyers with & siiok three foet lon: vnd t.o inohes in diumeter,
shioh he wielded with both hnds, CWLICH snid later that his
hands hurt fram the bostinge he had o dminijevered, “ush ovid moe
estiblisher coaolueively et evsgh of the five aoﬂ!.ﬂ heein oORe
oidered sotively ocontriluted to the desth of the nirmen, Ihey
werv motivuied by o common douign ond legelly are 21l pr inoipuls

in the perpeiraiio. f the mwrders, It metitars not that some

assumed mor - Wrutel roles than others, a that the injuries ine
flioted Ly rome were muro eevere Lthun Lthome inflicted by the
Others, "All «ho join in » common doed;n L0 0o it en uniswful
aot, “he netur 'l and probubly comsequence of ww exeoution of
whieh involver ihe gontingenq of taking hwmin life, are rospon-
sible far ¢ hamioide carmiiied LYy one of them while noting in
pursusnge of or in fursheranse of the common desisn, slthowh not
spoaifioclly contemplsied Ly the parties, ar even forbdidden Wy
.




dofenduns, or wlihou h wux sotual parpetr it ¢ not idoai. Cled,"

(59 Jorpus Juils, .ua 4G, pe 1.%0), he Yiadings of sully wre
suBtalnod, Qd e veneoneos Jusdiiiea, by e evidonoe,

be “hu pmroceedings in 'hin goge aalieried uil the
requicites ol Lol wriel] under invornationl low, there is
ROV Lhe wllghtest dud L whawoover «8 Lo vhe juilt of the roous ol
slehough e coumliavion wae av hiarized W nexe Guol rules for the
eonduotl of Iis mwoescdiuge un dowmod neocewsary for & full and foip
Wrisl ol Wwe sgrused and dnit vy .onda ©oe having probutive volue
WO @ Fewwonableo man, sow ly where were only o1l bt depariures
from ithe olnssio:l ‘ngloeioxon rjee Of evidewe "ad wosedure,
There alignt devintions did not impair we 2 irnes: o Inpertiallity
of the wial, dounsel far the roouwsed, for insimoe, cunitended
tiat the soouved muey be gonvioved beyond » r wwonable doubt, It
10 coneluded Iram o rondin- of the record it i the Commission,
althoush not revuired w 4o vy, 4i1d, in foot, adhere w Lhis prine
oiple of /merican jwr isprudeme, In any owse, Lhere ocould be no
reusonuble doubt, under the evidouce ndduged, o8 Lo the guilt of
these five vooused,

Oe JErmun cowwel owm onded in the olosing wrgument
that they ware not fully rdvised prior 1w trial of the evidence
%0 bo prosented by ihe prosecution, ‘ugh # right is an inherent
part of neiiber /meriomn orimindd Jw ioprudonce nor of » eriminal
wrial under imtarnetionalilew, loreover, no objection wes nde to
the Comnission prior t or dwrin, the wial »s W this point by
defense oounsael, ihc almoet unlimited 1,ht of orovs-emc mination
exeroised by counsel Ior the agoused would Lund Lo gorreot any
resulitsnt hapmful error, s the ovideme of overwnelming guilt ad-
duged v minet the sooused nerutives any eu gortion thet mata ial
baxm wue ouumed Bhe rogused,

e It is noted ulseu thol vhe Jgmiesion deviaved from
the ous tumary rules goveraning o uwrto-neriticl od oommon law oriminal
procodure in requiring the sgouned w Leuly elwa wdoer vath or
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io the fawm of sn unewolin & seerent, Jowizel Lor Lhe proseoution
wud dvan full wnd somplete 1a Lv OF Oruiu=ox 1 il on Of Lhe Lo
oused, fior uix of wue .laven soouved had to Widled vhe vommision
mods fied tho previvws ruling by «dvisin: the vooused thet thy were
reoquired to "take the sw.nd", but not re uired to testify and could
deoline to rnawer uny wepeoilio quo tione ‘The Comiscion wes 2uthoe-
rised o o ke sush & mle, if deomed negessury far & full and Duir
trial of the eocuned, " oroful ro ding of the racord .41s %
dis0loee Lot ay accused wae prejudioed by the originsil rule or
ite subsequent modiiiosntion, Ther: was, moreover, suffisient sone
petont tesiimony ezainet esnch aosused to suetein the findings of
guilt independently of nny teatinony thus adduced, o ss-exumine-
tione of the nocused were uniformly fuir, relevant to the issue and,
in general, within the fcope of mp tters referred w on direot exu-
mina tion,

®e The prosedure fur excesded minimum rTequiremen te of
8 £u4r boering, The right of confrontuation w.e adhered to3 chale
lenges for osuse ware allowed; milituxry counsel was provided and
oivilian gounsel permitted; oompetent interrretars were wed to
keop the sgoused and ocunsel informed of what wue suid and done
objestions t0 tosivimony were permmiiied; and n teo=-thirds Wte of
the members of the cowt prevent wae required for bosh convietion
and sentence, Cert.inly =11 evidence occnsidered Yy the Ogmmiseion
met the test of admiseibiliy, i.e., thut it should have probative
valué w & reasonable man, At the oconolusion of she trial one
G ermen oivilisn dofense gouisel Lold the Oommission that "The ao-
oused as well us thelir defense ocursel, hud all the ri hts which

wero possible”s It 18 conoludod thrt the wrial mocorded with natwrnl
Jusiioe snd wilh the geners] prinoiples of law recomised Wy vestern
oivilisation 48 prinoipies proper to be applied in the trial of swh

% GLBIGNOT)

8 Pleus far adleméenqy huve bo:n received and considered
-We-




on benaldf of ke Dllowin

(ad . I A { Lyutier ple s far
morg on .ae grounde of prior sloua yurd wnd present senility,
Ther wap medio:]l toestimony at Lhe wrial by qu.lified Gem mn
physiojen that DLl Ml s very senlie wnd aot fully r esponsible fop
his sow, butl able tu differentic e betwoen Ti kit wid wrong (174,
178).

(8 JUHANK UPFal, ugo 60e Hie wife petitions zor
nodon on the axounde thot he wup nut ong of the mein perpeirLalS,
_Tho petjtion SLuten Lk L he Buccwibed L0 tie influense of the eXe
oited orowdg thet he Lwd e d ¢ bPlrmelesy life 'nd enjoye the
ontoam of fellou citizons,

18) iHiLIPP GLiLIOH, 'His wife potitione for ole-
menay on the groumde ihot he purilaiputed in the illeireatment

of the vietius ondy duving the @wr ; 8w gev und ' eftv becruse he no

longer approvedg Lhut he eugew:bed Lo the influonce of the inoited
erowds thet he hae 2 38t zu0d rocord ¢nd wus not a manber of the
Nosi party, EHe has fowr wminor children, the youngeet oight monthe
old, The Mayor and Ghief of Wlico of Russelsheim afZirm that
GUTL ION bears & -oof reputetion in the cormmunitye

f4d JOBLR 1 RIGN, apo 4l lUie wife petivions for
olemenay for the sake of Lis Lixree ohi dren, scec fram two to seven
yoars, ©he Btates Lbat ARIWN "wes rogrevi bl ocarried awwy by
his pession nnd siwwoked one il the wimen," The forver msyor of
Rugreleheim etoter . hat AARLGEN enjoyed »  vod reputation in
Russelsheim, «nd wn official of the 'dwne Opel tvompuny ocariifies
that JARIGAN hae beon employed Ly the compuny oince 1928 nnd was
an industrious and jindepandant worcer,

The above peititions fa celewmaay bhave bewn rppunded
L0 the record, It ls belleved Livt 0o v.14d ressone mre soniained
therein for the extension of elemeuay Lo sy of the sgoused, Al-
thowdh meny jersone wey hive wrijolpsated in the atrociilees commitied
thet dry, these five sooused worv oer. dnly smon: uWwe ring-leuders,
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fhay weve Lle oentrul ligurer in vix burbarowe d ruthless
purdorse ‘11 war ovimes are rubjeoct W Lo do th pond gy, #le
shough « lesser penul §y miy be Lipawed (Pexre 357, VM 27-10)e

{he offenses for whick the soouscd were gonvioted clusely ap=-
proximaind oommon 1ow wwrdor, {or «ipdsh vhe uswl pendlly MONg
sivilized people iv lilu imprisonuent or de ., dihere =re NO
extenus ting oiroums i nees in L4 {16 & Nt guse 10 warrant ohanpge
ing the pemaliy of desih impasaed Ly the OCommisslion.

10, GQUSLULIONS
1t i nogordingly resvrmendod Lhat the senicunge of the

Goomds iom a8 10 euch 40ousad, whouo ouBes are hore far oonfirmation,
thet 18, PHILIP? GULLICE, JUHANH UPREL,. JUHANIE SElad, FRIZNIGE
BT md JOSEF WARIGEN, be confirmed, Farms of setion prepared
to agcomplioh this reault are ati.aohed hercto.
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HEADQUARTERS
UNITE) STATES FORCES, SUROPEAN THEATER

In the foregoing oase of JOHANNES SEIPEL, a German

National, the sentence is confirmed, The Comand ing General,
Western Military Distriot, will issue appropriate orders pro-
mulgating the sentence as confirmed, and will carry the sentence

into execution at a time and place to be determined by him,

DVIGHT D, EISENHOWER
COMMANDING GENERAL, U,S.FORDES
Buropean Theater,




Ootober 1945

In the foregoing case of JOSEP HARTGEN, & German
National, the ssutence is confirwed. The Commanding General,
western Military District, will isswe appropriate orders pro-
mpﬂuhmhnum.mﬂnmﬁ.m-
tence into exsoution at a time and place %o be deterwined by

.




In the foregoing cese of FRIEDRICH WUST, a German
Mational, the sentence is oonfirmed. The Commanding
General, Western Military District, will issue appropriate
mmmﬁmmum. and will ocarry

the sentence into execution at a time and place to be deter-
mined by him,




In the foregaing case of JOHAN OFPER, a German
National, the sentence is confirwsd. The Commnding
General, Western Military Distrioct, will issue appro-
pﬂshoﬂnupndlpﬁ.uﬂum“um.m
will carry the sentence into exeoution at a time and place

%0 be determined Yy him.




In the foregoing case of PHILIFP GUTLICH, a German
National, the sentence is confirmed. The Commanding
General, Western Military Distriot, will issus appropriate
orders promulgating the sentence as oconfirwed, and will carry

the sentence into execution at a time and place to be determined
by him

““DWIGHT D, EIOENHOWER
Commanding General, U.S, Forces,
Buropean Theater




Addendum to War Crimes Trial Report No.13.

HEADUARTERS SEVENTH ARMY
Office of the Staff Judge Advocate
APO 758 US Army
3 August 1945
REVIEW OF THE STAFF JUDGE ADVOCATE
UNITED STATES

V.

Joeseph Hartgen,
Friedrich Wust,
Margarete Witzler,
Kathe Reinhardt,
August Wolf
Johannes Soipol,
Heinrich Barthel,
George Daum,
Johann Opper,
Karl Fugmann,
Philipp Gutlich

all of whom are German civilians residing in Russelsheim, Germany.

l. The above named accused were tried at a joint trial by a
military ocommission appointed by the Commanding General, Seventh United
States Army, at Darmstadt, Germany, on 25 July 1945.

i as They were all tried on the following charge and specifica-
tion:

CHARGE: Violation of the Laws of War

SPECIFICATION: In that JOSEF HARTGEN, FRIEDRICH "UST,
MARGARETE WITZLER, KATHE REINHARDT, AUGUST OLF, JOHANNED SEIPEL
HEINRICH BARTHEL, GEORG DAUM, JOHANN OPPER, KARIL FUGMANN, and PﬂfLIPP
GUTLICH, German civilians, eoting jointly, did, together with other
persons whose names are unknown, at Russelsheim, Germany, on or about
26 August 1944 wilfully, deliberately and wrongfully encourage, aid,
abet, and participate in the killing of JOHN N, SEKUL, WILLIAM A, DUMONT,
THOMAS D, WILLIAMS, and ELMORE L. AUSTIN, members of the United States
Army, and two other members of the Unitoa States Army whose names are
unknown, each of whom was then unarmed and a prisoner of war in the
custody of the then German Reich.

b. Each of the accused pleaded not guilty to the Charge and
not guilty to the Specification.

2, Comments Upon Jurisdiction

a., Authority to appoint the military commission was delegated
by the Commanding General, 1l2th Army Group, by a letter dated 21 May
1945. The power thus delegated included power to appoint s military
commission of not less than three officerc of the United States Army,
for the trial of persons subject to the jurisdiction of such a commission
and who are charged with espionage or with such violation of the laws of
war as threaten or impair the security of their forces, or the effective-
ness of such forces or members thereof. The propriety of trials by
military commissions for violations of the laws of war has been long
established, the most recent confirmation thereof being Ex Parte Quirin,
85 L. Ed., 1; 63 Sup Ct. R.2, wherein it was said:

a)e
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'From the very beginning of its nhistory this court has recog-
nized and applied the law of war as includins that part of the law of
nations which prescribes, for the conduct of war, the status, rights
and duties of enemy nations as well as enemy individuals. By the
Articles of war, and especially Article 15, Congress has explicitly
provided, so far as it may constitutionally do so, that military tri-
bunals shall have jurisdiction to try offenders or offenses against the
laws of war in appropriate cases. Congcress, in addition to make rules
for the government of our Armed Forces, has thus exercised its authority
to define and punish offenses ayainst the law of n:tions by sanctioning
within constitutional limitations, the jurisdiction of military commiaaion
to try perscons and offenses which, according to the rules and precepts of
the law of nations, and more particulsrly the law of war, are cognizable
by such tribunals”.

b. That the act charged against these accused constitutes
an offense against the laws of var is plein. It is provided in Chapter
6, Article 2, of the Geneva Conventions of 1929, that 'Prisoners of
War are in the power of the enemy power, but not of the individuals or
bodies of troops who capture them. They nust at all times be trested
with humanity and protected particularly against acts of violence.,..."
Also, in Article 23 of the Annex to the Hague Convention of 18 October
1907, it is provided that "In addition to the prohibitions provided by
spooial conventions, it is expressly forbidden......(c) To kill or wound
an enemy who, having laic down his arms, or having no longer any means
of defense, has surrendered at discretion.” To both of these Conventions,
Germany is a signatory.

¢. . The specification clearly and in appropriate terms defines
the killing of named and unnamed prisoners of war, by the several accused

paruonsilin violation of "the Laws of Viar". 'The Laws of War are binding

upon belligerants under all cirocumstances and conditions" (Oppenheim's
International Law, Vol II, p. 183), and as in the concept of modern
warfare, all inhabitants of each belligerant state are mutually incombat,
German civilians are bound to observe the laws of war. To quote again
from 0£ponho1n, "all the members of both nations are authorised to commit
hostilities against all the members of the other, in every case and under
every circumstance permitted by the general laws of war"., Being thus
bound by the laws of war, it follows that a civilian can violate them,
and in particuler, that the present crimes were properly charged as
violations of the laws of war.

d. The commission was properly constituted of the correct
number of competent members., Military counsel was provided for the
acouncg, who were also represented by vigorous and capable civilian
counsel.

3. Summary of Evidence

a. the secution

On the night of 25 August 1944, the town of Russelsheim,
Germany, was subjected to a fifty-nine minute air raid by allied planes, .
Bombs struck the Opel works near the town, and much of the town, des-
troying many civilian homes. The citizens of the town spent most of
the night either in the air raid shelter or fizhting fires in their
homes. This raid was the longest and most destructive raid the people
of Russelsheim had experienced. They were still in an excited condition
the following morning, 26 August 1944, when, between 0900 and 1000 hours,
8ix unarmed American fliers, prisoners of war, walked throuzh the town
with two German soldier guards, These fliers had been shot down and
were being taken from Osnabruck to Ober Ursel. As the group proceeded
west down Frankfurterstrasse a crowd of German civilians besan to sather
around them,




Mrs, Margarete Witzler and her sister, lirs, ¥athe Reinhardt, saw the
fliers and began shouting "beat them to pieces., Beat them to death.
They are the ones, they are the ones who were here last night, They
are the terrorizers of last night. Kill the dogs. We cannot have
pity on them."” (12, 24, 31, 78, 8%). They continued these shouts as
the group passed along Frankfurterstrasse, Mrs, Heinhardt threw a
brick from the debris, hitting one of the fliers on the head (12, 16)
and also struck one of them with her fist (25). Mrs. Witzler also
threw a bric: at the fliers (33).

Joseph Hartgen, a party official and the Proporsanda Chief of
Russelsheim, was present in the crowd. At this point he fired a revolver
one time (13, 20). Both women continued shouting, and picked up stones
and threwthem at the fliers (5, 38). Later other people threw stones
(36). A crowd of between twenty and two hundred people had zathered and
were following the fliers down Frankfurterstrasse. Philipp Gutlich, who Y/
was in the crowd, beat the fliers with a stick three feet lonz and two
inches in diemeter. He held the stick in both hands and beat several

times (31, 43, 44).

Several of the fliers were bleeding, and one was being carried
on the back of another. The crowd was angry and the fliers moved swiftly
down Frankfurterstrasse, turning right into Taunusstrasse and prooceeding
toward Grabonstrasse, As the fliers passed down Teunusstrasse past
Wilhelminenstrasse they were bleeding and some were limping. Philipp
Gutlich was shouting, "Beat them to pieces.” (41, 42). George Daum, who
was shoveling debris in the rear of his home on Taunusstrasse, ran out
into the street and after the fliers, and beat them with his shovel
(47, 48, 89, 90, 91). Seeing the crowd approaching, Johannes Opper went
towerd it with a broom held high above his head. He struck twice (55, 58,
64, 69, 71). Joseph Hartgzen, with a stick similar to @ hoe handle,
wildly bea. the fliers (70, 73). The fliers were bleeding. One flier
was so badly beaten by the time they neared the end of Taunusstrasse that
he sat on the sidewalk three or four houses away from Grabonstrasse, His
right shoulder and the upper part of the right side of his chest were
battered. A piece of stone was sticking in his skull. Johannes Siepel
went over to him and kicked him on the neck and chin (76).

When the fliers reached Grabonstrasse one was bleeding badly at
the throat, They turned right and proceeded down Grabonstrasse toward
Hahnhofstrasse., They crossed Grabonstrasse and proceeded along the wall
which separates Grabonstrasse from the railroad traoks. The crowd
continued to follow and swarm around them. August Wolf was on a pile
of wood behind the wall and near the tracks, He and Karl Fugmann threw
stones at the fliers (Pros Ex 4)., Wolf had what appeared to be the handle
of @ hammer in his hand., He tried to beat the fliers, but did not succeed
(97, Pros 2x 8). Friedrich Wust leaned over the wall and hit one of the
fliers one or two cracks (Pros Ex 4). He then went over the wall and into
Grabonstrasse with a piece of wood in his hands., He struck the Americans
forcefully several times (98). The fliers stumbled on. One was limping
badly, and the entire street was crowded and noisy. After the fliers
passed Gedersbuhl all but two collapsed and fell to the ground next to
the wall. The other two could just drag themselves along, and soon fell
to the pavement. They crept together to protect each other. 'ust started
hitting them with a hammer, beating to and fro (113, 115, 116, Pros Ex 6).
Joseph Hartren asked all of the people to beat them. Johann Opper was
inciting end "needling" the crowd (104), and himself beat the fllers
several times (117, 119). Jcseph Hartgen beat them repeatedly (118).
He then shot the Americans (103, 109, 110), who, by this time, lay in a
heap against the wall.

After the incident was over Johannas Siepel met Ria Bastian,
whom he told he had kicked someone with his feet (49). He later approachd
@ boyhood friend and stated "I also beat them" (93). The Taunusstrasse ws
empty of the crowd when Johann Opper returned to it., He met Ludwig Willrw,
whom he told "We beat them on the head" (78, 79). George Daum told
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Margarete Burck he took his shovel and put it upside down (85) and
beat them (87, Pros Ex 2). As Philipp Gutlich returned from the
scene he stopred in front of Wilhelmina Biendel's window and told
her "my hands hurt so from the beating". (65)

Between 1100 and 1200 hours the same day the bodies of the
American prisoners were placed in a farmer's carriage drawn by Hitler
Youth, and were taken to the cemetery near Kusselsheim., They were
placed in the cart one on top of the other, and some were still alive
at the time. An SA man, Stolts, accompanied the cart., First it was
taken to the chapel where it was left. Later in the afternoon it was
moved further into the cemetery. Josge h Hartgen vent to the cemetery
late in the afternoon, fully attired in his SA uniform. The following
day the Americans were buried (137).

On 28 June 1945 six bodies of American soldiers were disinterred
at the cemetery in Russelsheim, Germany. They were clothed in American
Air Corps uniforms, and four wore dog tapgs, These bore the names of
John N, Sekul, illiam A. Dumont, Thomas D. Willisms, and Elmore L.
Austin (140). All of the bodies except one had & fractured skull, which
injuries were obviously caused by being struck with heavy, blunt inatru-
ments, The one whose skull had not been fractured had two bullet holds
in the skull. Two others had bullet holes in the skulls. No other
bones were broken.

b. For the Defense

Various witnesses were called by the defense. A 76 year
old Anti-Fascist who had been driven from the scene of the ocourrence
in Grabonstrasse by the accused Opper stated that the accused Fugmann
left the crowd and did not participate in the beatings. Charaocter
witnesses were introduced for the accused Fugmann, Wolf, Witzler,
Reinhardt, Gutlich, Siepel, Opper, Daum, and Hartgen. fhe Assistant -

Chief of £he Public Health Office at Darmstadt, who was also the prison

doctor, testified that the accused Seipel was a very senile person.

Mrs, paum and another woman who lived in the paum household stated that

to their knowledge the accused Daum did not follow the crowd and did not

beat the fliers., Other witnesses testified that they did not hear or

:;a ;g: accused Witzler, Reinhardt and Barthel in the crowd and molesting
e ers,

Each accused, after having been duly advised of his rights,
elected to take the stand and to make either a sworn statement or an
unsworn statement in regard to the incident which occurred in Russelsheim
on 26 August 1944, in which six Ameriocan fliers met their death at the
hands of an unruly mob of German civilians,

The accused Daum, age 50 years, in a sworn statement stated
that he saw the prisoners pass his home in a erowd of people. He swore
that he did not join the orowd, and did not in any manner use his shovel
on them,

The accused Barthel in a sworn statement admitted having
been in the orowd which surrounded the prisoners on Grabonstrasse, but
denied otriking one of them on the rectum with a piece of woocd. He saw
the accused August Wolf and Johann Opper in the crowd, but did not see
what they were doing. He saw the fliers beins beaten by members of the
crowd, and saw three or four of them collapse near the wall on Grabon-
strasse, but he took no part in the beating.




The accused Cutlich, in an uneworn statement, also admitted being
present in the crowd on the day in cuestion. He had never seen foreign
fliers before, and wanted to et a close look at them. lie was excited,
having lost much in the bombing the night before. One of the fliers
"made some kind of a face" at him, and he slapped the flier with the
flat of his hand. He denied striking any of the prisoners with a club,

The acocused Opper, in an unsworn statement, stated he saw an
enormous orowd beating foreign fliers in the Grabonstrasse, and later
saw their bodies being taken away in a cart. He admitted having a
broom when he first saw the crowd in Taunusstrasse, but put it aside
when he joined the crowd. He vehemently denied the accusations of his

fellow townspeople.

The accused Seipel, in an unsworn statement, admitted beingz in the
middle of the crowd on Taunusstrasse. He stated that he was hit in the
face with a stone and was hit over the head with a big beam., He admitted
seeing a flier sitting on the curo near Grabonstrasse, but as he was
dizzy from the blows he received he was unable to state whether or not
he kiocked this flier. He denied makins damuging statements after the

incident.

The accused Reinhardt in an unsworn statement, admitted being on
the corner of Bahnhofstrasse and Frankfurterstrasse on the morning in
question. She saw a crowd of people following a group of fliers who had
been shot down, There was much excitement, and lots of yelling. She
admitted that in the excitement she yelled "beat them" twice. She saw
the anti-aircraft soldier beat the fliers. There was a large orowd
and much noise, and she heard no shooting. Two days later she learned
the fliers had been murdered.

The accused "itzler, in an unsworn atatementi admitted seeing the

crowd and being very excited, but denied participatine, shouting and
throwing stones., Though she followed the crowd down Frankfurterstrasse
and Taunusstrasse to VWaldstrasse, she did it purely out of curiosity.
She had never seen foreign fliers before. She could not see very well
because of the crowd, and did not see any blows struck or stones thrown,
She did not hear her sister, Mrs. Reinhardt, shouting. Two deys later
she learned that on that morning the fliers had been beaten to death,

The accused Wust in an unsworn statement, stated that he heard
the noise and saw the large crowd coming into Grabonstrasse from
asunusstrasse, He ran to the wall on Grabonstrasse, took a hammer from
his poocket and tried to beat the fliers, but did not succeed. Sticks
and stones were flying "like machine gun fire". Someone in the crowd
took the hammer from him and beat with it until the head of the hammer
came off. He saw Wolf and Fugmann throwing stones or wood at the fliers,
and 1=tor admitted striking the fliers himself after they lay on the
ground,

The acoused Joseph Hartgen, in an unsworn statement, stated
he was Nazl Propoganda leader in the town of Russelsheim. On the morning
in question he was standing on the corner of Bahnoffstrasse and Frank-
furterstrasse and saw a crowd approaching. Asking what was happening,
he was told that they were fliers who had been over the night before.
The fliers were guarded by a sergeant who told him his orders were to
lead the fliers through the town. Hartgen was excited, as a result of
his experiences during the raid the night before. He struck one of the
fliers with the back of his hand. The crowd was excited and menacing.
He heard shouts of "beat them, they are the ones of last night"., He
told the sergeant to get the prisoners out of town. At this point he
left the orowd, and later went to the corner of Taunusstrasse and
Kurbinstrasse, He saw the crowd turn from Taunusstrasse into Grabon-
strasse, He followed, and saw the crowd beating the fliers, "hen they
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were on the ground a soldier beat them. After the crowd dispersed he
exenined the bodies, straightened them out, and saw that their skulls had
been battered., He noticed no bullet holes. None of them groaned. He
obtained a cart and got some people to help load the fliers' bodies in
it. He then ordered the cart taken to the cemetery. He denied hearing
any shots fired, or taking part in the béatings.

The acocused Wolf made a sworn statement to the court. He stated
that he heard the noise of the crowd and left his home to investipgate.
He went to the corner of Grabenstrasse and Taunusstrasse, and jumped
over the wall. He heard shouts and cried of "beat them to death, beat
them to pieces", and was told that they were the fliers who had been
there the night before. He saw the fliers being beaten by a flak-
soldier,but did not see anyone else beating, at that time. The accused
Wolf did not throw anything at them, but he did see the accused Wust
kneeling on the ground and bestins a flier's head with a hammer. Wolf
himself claimed to be only an innocent bystander.

The accused Karl Fugmann, in a sworn statement, stated that he
too was attracted to Graborstrasse by the great noise of the crowd. He
jumped over the wall which separates GCrabenstrasse from the railroad
tracks, and saw there were American fliers in the crowd., He walked
with the crowd toward Geiersbuhl, and then left. At no time did he have
anything in his hand, and he did not strike the fliers in any way. He
heard shots fired, but did not know who fired them,

The acoused Barthel, recalled by the court, stated he saw the
acoused Wolf next to the wall with a stick in his hand, but did not see
him strike anyone.

4, DISCUSSION

a. The accused Fugmann was acouitted by the Commission.
One witness stated that Fugmann threw stones at the fliers, and he him-
self admitted jumping over the wall and walking with the crowd along
Grabenstrasse. In his sworn testimony, Fugmann denied striking the
fliers in any way. A mere bystander in a concerted action of this nature
is not guilty of participation. Whether or not Fugmann participated
was a question of fact for the commission which cannot justly be criti-
cized for determining it in favor of the accused.

b. The remaining accused are charged jointly with aiding
abetting, encouraging and participating in the death of four 1dent1r{ed
and two unidentified American aviators, who were then prisoners of war.,
All elements are established and althourh not with the preciseness
recuired of evidence produced before courts-martial, still with clarity
and convincingness. The evidence portrays a blood-hungry, brutal mob,
incensed by the damage done to their village during the preceding night's
raid, determined to exact its revenge from the helpless aviators in its
clutches, Even the old, the feeble, and the women participated, and

among the crowd of vicious civilians, the acocused were clearly seen and
identified. That they beat the avaiators is plain, Witnesses whose
testimony was not discredited nor refuted saw the convicted accused plying
their homely but deadly weapons and heard them shouting their inflamma-
tory phrases, heard the shots that put an end to suffering, that punctuated
the ending of this episode of horror. Vitnesses saw the bodies carted

to the cemetery where they were buried, there to remain until exhuméd to
become mute witnesses sgainst their murderers. Undoubtedly, others
besides these accused were involved; possibly other hands than theirs
dealt the blows that were finally fatal, but the conclusion is firm and
inescapable that these accused played an active part and that the crimes
of all are attributable to each. The findines of guilty are sustained

by the evidence,




¢c. As the commission was authorized to formulate its own
rules of procedure and to accept in evidence any testimony havine probative
value to a reasonable man, the only test of the propriety of its actions
and decisions is the impact thereof upon such rights as are accorded the
accused by principles of justice, fairness, and humanity. Wwhile neither
the acocused nor the nation of which they are citizens has demonstrated
any inclination to observe these principles, they are amons those for
which the war was prosecuted, and to ignore them here would be, in a large
sense, to negative our victory. Viewed in this light, the hearinsz was
eminently just, fair, and humane. The commission was dilligent in its
guardianship of the rights of the accused, and was in fact praised by each
of the German civilian counsel. Civilisn counsel could criticize only
the weight given to pre-trial sworn statements executed by the acocused.
These statements are clearly entitled to consideration as fallins within
the type of evidence having probative value to reasonable men. The hearing
was conducted in an impressive and dignified manner, for which much credit
is due the President thereof. No harmful errors appear.

d., Wolf and Seipel were each sentenced to be imprisoned for
15 years, while Deum was sentenced to 25 years' imprisonment. All the
others were sentenced to be hanged by the neck until dead. Obviously in
a orime of this nature, there may be different degrees of responsibility
appropriastely deserving of varying degrees of punishment. The court was
not limited in its punitive power, which includes power to impose a death
sentence. The mode of execution prescribed is appropriate to the heinous

orime of murder.

Pleas for clemency have been received and considered on behalf of
the following accused: -

l. Johann Deipel, age 67. His brother pleads for mercy on the
grounda of prior clean record and present serility. Despite his age,

eipel wes seen to kick a recumbant aviator, already desperately wounded
by a plece of stone stiocking in his head. '"hat acts of brutality Seipel
would have committed had he been in his prime need not be imagined here.
Suffice it to say that the act he did ocontributed to the death of the
persons named.,

2. Johann Opper, age 60. His wife petitions for pardon or commuta-
tion on the grounds that he did not have a weapon in his hand and that he
suoocumbed to the influence of the crowd. His past record is unblemished.
The testimony of the witnesses belies his innocense, He was seen with a
broom held high 4in his hands; he was seen to strike twice, In itself,
0ld age is not an excuse nor even a mitigating factor. On the contrary,

a mature man could be expected to exert a restraining influence, to
extend the wisdom of his experience,

3. Philipp Gutlich., His wife asks for commutation on the grounds
that he was a part of the mob only during the early stages and on the
grounds of his past good record. He has four minor children, the youngest
eight months old., The Mayor of Russelsheim points out the good family
background and the diligence of the accused, and the fairness with which
Gutlich treated prisoners and foreign workers on his farm, The Chief of
Police testifies to his blameless record and his industry.

4. \Margarete Witzler and Katharine Reinhardt. A petition is
presented by Jean “itzler, the husband of Margarethe Witzler and brother=-
in-law of Katharine Reinhardt. He points out that their only offense was
soreaming against the pilots, and that no one pays attention to soreaming
wives, Their past record is blameless, During the air-raid of 26 August
1944, they carried their old mother in a small carriapge to a shelter, and
when they returned after the raid, witnessed the burning houses and the
dying people. Both women have ohildran. Their honesty and popularity as
manasgers of a retail tobacco shop was described by four other persons,




5., Josef Hartgen. Hég!yiro presents an appeal for the sake
of his three children, age o 7 years, She believes he was
carried away by passion. he late burcomeister states that the past
record and reputation of the accused have been good, and some one
signing for "Adam Oopal, Aktienpgesellschaft" certifies to his industry
and independence as foreman in the Adam Opal plant,

The above petitions have been appended to the record and may
be regarded as recommendations for clemency. In my opinion, none of
the facts therein presented constitute sdecuate reason for the exten~-
sion of clemency. The crime of which these persons were convicted was
brutal, vicious, and unfeeling, and while American sympathy may be
aroused at the ‘prospect of hanging women and old men, it must always
be remembered that half-way measures will never impress upon the
people of Germany that their actions have been unlawful and degenerate,
The deterrent effect of punishment must be great enough to prevent
forever crimes that are an abomination in the eyes of men and a blas-
phony in the sight of God.

6. RECOMMENDATIONS

a. I recommend that as to the accused Wolf, Barthel and
Daum the sentences be approved and ordered executed.

b. I recommend that as to the accused Hartgen, Wust,
Witzler, Reinhardt, Seipel, Opper and Gutlich, the sentences be approved
and the record forwarded for confirmation of the sentence.

o. Appropriate forms of action are included herewith
for your signature if you approve.

/s/ C. Robert Bard
C. ROBERT BARD

Colonel, JAGD
Staff Judge Advooate

HEADOUARTERS SEVENTH ARMY
APO 758 6.Sep.1l945US Army

AC F THE REVIEVING AUTHORI

In the foregoing case of JOSEPH HARTGEN, a German civilian
residing in Russelsheim, Germapy, the sentence is approved but the
order directing the execution thereof is withheld pending action by
the confirming authority

GEOFFREY KEYES
Lieutenant General, U S A
Command ing




HEADOUARTERS SEVENTH ARMY
APO 758 US Army 6 .5epl1945

ACTION OF THE KREVIL TNC AUTHORITY

In the foregoing case of JOHANNES SEIPEL, a German civilian re-
siding in Russelsheim, Germany, the sentence is approved but the order
directing the execution is withheld pending action by the confirming

authority.

CEOFFREY KEYES
Lieutenant General, USA
Commanding

HEADOUARTERS SEVENTH ARMY
APO 758 6.5ep.1945US Army

ACTION OF THE REVIEVING AUTHORITY

In the foregoing case of AUGUST WOLF, a German civilian residing
in Russelsheim, Germany, the sentence is approved and will be duly
executed, Burchsal Prison, Burchsal, Germany, or such other place as
may be subsequently designated by competent authority, is designated

as the place of confinement.

GEOFFREY KEYES
Lieutenant General USA

Commanding

HEADQUARTERS SEVENTH ARMY
APO 758 6.5Sep.1945US Army

ACTION OF THE REVIEWING AUTHORITY

In the foregoing case of JOHANN OPPER, a German civilian
residing in Russelsheinm, Germany, the sentence is approved but the
order directing the execution thereof is withheld pending action by

the confirming suthority.

GEOFFREY KEYES
Lieutenant General, U 8 A
Commanding




HEADQUARTERS SEVENTH ARMY
APO 758 6.Sep.1945 US Army

ACTION OF THE REVIEVING AUTHORITY

In the foregoing case of Philipp Gutlich, a German ecivilien
residing in Russelsheim, Germany, the sentence {s approved but the
order directing the execution thereof is withheld pending action by

the confirming suthority.

GEOFFREY KEYES
Lieutenant General, U S A

Commanding

HEADQUAKTERS SEVENTH ARMY
APO 758 6.5ep.1945US Army

ACTION OF THE REVIEWING AUTHORITY

In the foregoing case of GEORG DAUM, a german civilian residing
in Russelsheim, Germany, the sentence is approved and will be duly
oxeouted. Burchsal Prison, Burchsal, Germany, or such other place
as may be subsequently dosignatcd by competent authority, is designated
as the place of confinement.

CEQOFFREY KEYES
Lieutenant General USA
Commanding

HEADAUARTERS SEVENTH ARMY
APO 758 6.5Sep.1945US Army

ACTION OF THE REVIEWING AUTHORITY

In the foregoing case of FRIEDRICH "UST, a German civilian
residing in Russelsheim, Germany, the sentence is approved but the
order directing the execution thereof is withheld pending action by

the confirming authority.

GEOFFREY KEYES
Lieutenant General, USA
Commanding




HEADQUAERTERS SEVENTH ARMY
APO 758 US Army
6.5ep.1945

ACTION OF THE REVIEVING AUTHORITY

In the foregoing case of HEINRICH BARTHEL, a German civilian

residing in Russelsheim, Germany, the sentence 1s approved and will
be duly executed. Burchsal prison, Burchsal, Germany, or such other
place as may be subsequently designated by competent authority, is

designated as the place of confinement.

GEOFFREY KEYES
Lieutenant Gencral ,USA
Commanding

HEADQUARTERS SEVENTH ARMY
WESTERN MILITARY DISTRICT
Office of the Commanding General
APO 758 6.5ep.1945U8 Army

ACTION OF THE REVIE'INS AUTHORITY

In the foregoing case of MARGARETE VITZLER, a German civilian resid
ing in Russelsheim, Germany, the sentence is approved but is commuted to
risonment at hard labor for a period of thirty (30) years, As thus
modified the sentence will be duly executed. Schloss-Defingis Prison,

Mannheim, Germany, is designated as the place of confinement.

GEOFFREY KEYES
Lieutenant General, U S Army
Commanding

HEADQUARTZRS SEVENTH ARMY
WESTERN MILITARY DISTRICT
Office of the Commanding General
AP0 758 6.5Sep.1945US Army

ACTION OF THE REVIEWING AUTHORITY

In the foregoing case of KATHE RFTJ/HARDT, a German civilian resid-
ing in Russelsheim, Germany, the sentence is approved but is commuted to
imprisonment at hard labor for a period of thirty (30) years. As thus
modified the sentence will be duly executed. Schloss-Defingis Prison,
Mannheim, Germany, is designated as the place of confinement,

GEOFFREY KEYES
Lieutenant General, U S Army
Commanding
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