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I. I, VAGN JOF:NSEN. J udge o f the Internat ional Residua l Mechan ism fur Criminal Tribunals
(" Mechanism") am se ised of requests from the Associat ion of Defence Lawye rs at the
Inte rnationa l Crimina l T ribunal for Rwanda (""ADAD" and " ICT R" . respectively) and the
Associatio n of Defe nce Counse l practis ing before the International Cr imina l Tribunal for the
fonner Yugoslavia ("oA DC" and ··ICT Y". respect ively) for leave to submit amicus briers in
suppo rt o f a mot ion filed by Jean de Dieu Kamuhanda (t'K amuhanda" ! and ora request from
Kamuhanda to repl y to submissions from the Prosecutor and the Registrar foll owing: my
Order for Submissions ("·Order"").1

I. BACKGROUND

2. On 1 Ju ly 2015. Kamuhanda filed a mot ion with the Mec han ism on the modalit ies for his
Counse l to interv iew persons who have been granted protect ive measures in his ease u- part of
investigations into possible new facts that may warrant a review of his co nvic tio n ("Motion").z
Kamuh anda requests. pr incipally. a deci sion allowing his Counsel to interview any protected
person in his case who. th ro ugh the Witness Support and Protection Unit (" WISP") . conse nts to
the interview or. in the a lte rnative. pcnnission to interview Prosecution Witncs-,GA l:.} On 7 Ju ly
20 15. I was designated as Mechanism Single Jud ge to rule on the Motion.'

3. On 8 July 20 I5. I invited the Prosec ution and the Registra r to make submis-dons on
Kamu handa' s principa l and alternative requests.'

4. On 14 and 23 Jul y 20 15. the ADA)) and the ADC filed moti ons see king leave h) submit
emicus briefs providing support for the Motion. in part icular on the procedu res for contacting
witnesses who have been granted protective measures by the ICTR and I("TY in proceedings
before the Mechanism ."

5. On 23 Ju ly 20 15. the Prosecutor and the Regist rar filed subm issions pursuan t to the
Order."

1 Motion for Le ave to Appear B!> Amices Curiae by the Assoc iation of Defe nce Lawyer-, a t Ih.: lmcmatlon al
Criminal Tribu nal for Rwanda (ADA!» in Suppon of the Mocion for Decision on Con laCI wilh Persons Ik nd iling.
from Protective Meas ures. 14 July 20 I 5 (- ADAI> Mocion"); Association of Defence Counsell AI)('· ICTY) Requ..-S1
for Leave 10 Submit AmintS C/tri~ Obscrval ions. 13 July 2015 (-AOC Motion-): Applica tion lor Le a ve 10 Reply:
Mocion for Decision on Contact with Persons Benefiting from Protect ive Meas ures . ~ 7 July 20 15.
: Mal ion for Decisio n on Con tact with Persons Bendit ing from Protective \iea~ur,""S. 1 Jul) 1015. paras . I. .;
( ~Molion~) .

l id.• paras. 6-13 .
~ Order Awgning a Single Judge to Consi der an Application. 7 July 2015.
• Order for Subm issions. 8 Jul y 101 5. para. 3.
~ ADAD Motion. paras . I. 14-17: ADC Mode n, paras . 1. 3. 7-8.
1 Pros..-cutor's Submiss ions on Motion fOT Cont act with Persons Benefiting from Protect ive Measures. 23 July 1tl 15:
Rcgislrar' s Rule J 1(8) Submission Following the Order for Submissions of& July 10 15. 13 July 10 15.
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6. On 27 Ju ly 20 15, Kamuhanda filed a reque st for leave to reply 10 the Prosecutor' s and the
Registrar' s submiss ions.H

7. On 3 August 2015 . the Prosecutor li led a consol idated response objecting to the req uests
from the ADAD and the ADC.'1

11. DISC USSION

The Requests 10 File Amicus Briefs

8. Pursuant to Rule 83 of the Mechanism Rules of Procedure und Evide nce. a Judge o r
Chamber has the discretion to invite an applicant to appear as amicus curiae and make
submissions on any issue speci fied by the Judge or Chamber if it co nsiders it desirable for the
proper determination of th e case.

9. As to the issues ra ised by Kamuhanda. the Mot ion suggests tha t "it would be prude nt to
establish a regime for co ntact wi th protected witne sses in post-convict ion cases before the
Mechanism that could apply on a global basts"." I note that I have been assig ned u matter in
Kamu handa' s case and will address Kamuhanda 's req uests in re lat ion to witnesses in his casco
However, I have no jurisd ict ion to establish a global regime in post-con victi on cases before the
Mechan ism.

10. Kamub anda' s principa l req uest pertains to a variation of a protection order which was
issued prior to his tria l and compels him to apply to the bench or a judge the n.-of for permission
to interview Prosecution witnesses. for the witness to consent to the interview and for the
Prosecuti on to faci litate the interv iew.II The principal request. thu s, seems to ra ise the fol lowin g
issues:

(il Docs the conclus ion of Kam uhanda' s trial and appeal constitute ,I change of
c ircumstances which warrants a reco ns ide rat ion o f the modali ties fo r acce ss for
Kamuhanda' s Counse l to inte rview Prosecution witnesses:

(ii) If so. should access to interview a Prosecution witness. apart from co nsent from
the witness, be at the discre tion of Kamuh anda' s Co unsel or sho uld access require
a justificat ion in relat ion to the particular witness to be ap proved by a Judge : and

A Application for Leave to Re plyr Motion for Decision on Contact with Persons Benefiting from Protective
M easures , 27 July 20 15. para. I.
~ Prosecutor's Consolidated Re sponse to AIJAD· ICTR and ADC·[ C"IY Mot ions for Leave to Submit Amicus
Curial: Observations, 3 August 20 15. para. 2. The Prosecutor argues that the Applicant's do not articulate the
specific po int of law on which intervention is soughr and do not establish how they mee t the standard for ht:ing
gran ted leave \0 make amicus vurioe obse rvations.
I" Motion. para. 7.
II 771t' Prosecmor v. Jean de Oil/II KUII/I/hum/a. Case No. ICTR· t)9·50·1. Decision on the Pros ecu tor's Motion fix
Protective Measures for Witnesses. 7 July 2000, paras. 2{i) and 9.
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(iii) Should consultation of the witness as to the consent and the faci litatio n or the
interview. if any. be conduc ted by the Prosecut ion or by WISP .

I I. I consider that these iss ues arc of a general nature and not linked to facts particular to
Kamuhanda' s case.'! Furth ermore, since there seems to be no j urisprudence on the above issues
in relation to post-conviction cases. the final outcome of Kamuhanda' s principa l request may
impact on similar req uest s in other cases before the Mechan ism. I. the refore. find it usefu l for my
decision to allow the ADAD and the ADC to submit amicus briefs on the se issues.

12. Kamubandas altemative request to be allowed [0 interview Witness CiAI: touches upon
the particular circumstances o f his tr ial and appea l and is not suited for submiss ions from non­
parties.

Kamuhanda's Request f or Leave 10 Rep~}'

13. Under the ci rcumstances. I also lind it reasonable to allow Kamuhanda to reply to the
submissions from the Prosecutor and the Registrar in response to the O rder o f 8 July 20 15.

III. DISPOSITION

FOR TIlE FOR EGOING REASONS. I

I. GRANT leave to the ADA D and the AOC to tile am icus briefs in the present case

on the issues specified above :

II . D[RECT that the am icus briefs be filed with the Registry o f the Mechan ism

within thirty (30 ) day s of the date of the present Decision:

[II. GRANT Kamu handa' s requ est fur leave to rep ly to the submissio ns from the

Prosec utor and the Reg istrar in response to the Ord er org Jul y 201 5: and

IV. D[RECT the Prosecut or. the Registrar and Kamu hand a to flle thei r commen ts. if

any. to the a micus briefs. and for Kamuha nda to flle his reply. within 10 days of
the filing of the last brief.

Done in English and French. the English being author ita tive .

l ~ See Practice Direction at the International Criminal Tribunal for the former Yugoslavia. lntor mation Conccrninl;
the Submission of Amictrs Curiae Briefs. ITI22. March 1997. para. 5 (1'1'11 22).
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Done this 13th day of August 20 15.
AI Arusha.
Tanzania

Case No. MICr ·D·33

[Seal of the Mechanism]
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