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I. INTRODUCTION

A. The Accused Momcilo Perisié

1. Momcilo Perisic, son of Srecko, was born on 22 May 1944 in KoStuni¢i, Serbia, in the
Socialist Federal Republic of Yugoslavia (“SFRY”). After joining the Yugoslav People’s Army
(“JNA”), he graduated from the Ground Forces Military Academy in 1966."

2. When the conflict in the former Yugoslavia began, PeriSi¢ was Commander of the JNA
Attillery School Centre in Zadar, Croatia.” In January 1992, he was appointed the Commander of
the newly established 13" Corps of the INA in the Mostar region, Bosnia and Herzegovina (“BiH”).
After the INA’s formal withdrawal from BiH in May 1992, Perisi¢ became the Chief of Staff and
then Commander of the 3™ Army within the Yugoslav Army (“VJ”) based in Nis, Serbia.’

3. On 26 August 1993, the President of the Federal Republic of Yugoslavia (“FRY”’) appointed
Perisi¢ as Chief of the VJ General Staff, a position which made him the most senior officer in the
VI.* He held this position until 24 November 1998, when the FRY President appointed him as

. . 5
government advisor for defence issues.

B. The Case Against Mom¢ilo Perisic¢

4. An initial indictment against PeriSi¢ was confirmed on 24 February 2005 and unsealed on
7 March 2005.° Perisi¢ expressed his intention to voluntarily surrender and on 7 March 2005, he
was transferred into the custody of the Tribunal.” Amended indictments were filed on
26 September 2005, 13 September 2007 and 5 February 2008, the last being the operative

indictment in this case (“Indictment”).8

! Ex. P196, Decree of the President of the FRY, 26 August 1993, p. 2; Ex. P812, Transcript of Interview with

Perisic, 24 January 2004, p. 1.

Jozef Poje, T. 3089-3090; Ex. P706, Perisi¢’s Written Response to a Question from Trial Attorney, 19 October

2003, p. 2.

3 Ex. P706, Perisic’s Written Response to a Question from Trial Attorney, 19 October 2003, p.2; Ex. P810,
Transcript of Interview with PeriSi¢, 23 January 2004, p. 6; Ex. P815, Transcript of Interview with PeriSic,
25 January 2004, p. 15.

4 Ex. P196, Decree of the President of the FRY, 26 August 1993, p. 2; Ex. P375, Expert Report of Patrick Treanor

Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia, 1 September 2008, p. 26.

Ex. P703, Presidential Decree on Deployment and Appointment of General Perisi¢, 24 November 1998.

Confirmation of Indictment (under seal), 24 February 2005; Order to Disclose Indictment and Warrant of Arrest

Against Momcilo Perisi¢, 14 March 2005.

7 Order for Detention on Remand, 8 March 2005.

Prosecution’s Filing of Amended Indictment in Compliance with Trial Chamber Order of 29 August 2005,

26 September 2005; Prosecution Filing of Second Amended Indictment, 13 September 2007; Prosecution Filing

of Revised Second Amended Indictment with Annex A, 5 February 2008.
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5. The Office of the Prosecutor (“Prosecution”) charges PeriSi¢ with 13 counts of violations of
the laws or customs of war and crimes against humanity, pursuant to Articles 3 and 5 of the Statute

of the Tribunal (“Statute”), respectively.

6. Pursuant to Article 7(1) of the Statute, PeriSi¢ is alleged to bear individual criminal
responsibility for having aided and abetted in the planning, preparation, or execution of the crimes
referred to in Articles 3 and 5 of the Statute.” In particular, PeriSic is alleged to have provided
personnel and logistical assistance to the Army of the Republika Srpska (“VRS”), contributing

substantially and materially to their capacity to commit crimes."°

7. In addition, pursuant to Article 7(3) of the Statute, PeriSi¢, as a superior, is alleged to bear
individual criminal responsibility for having failed to prevent or punish the crimes committed by his
subordinates as described in the Indictment.'’ It is alleged that Perigi¢ had a superior-subordinate
relationship with former members of the JNA who joined the newly formed VRS and Army of the
Serbian Krajina (“SVK”) and who became officers in the 30" and 40" Personnel Centres (“PCs™) of
the VJ General Staff."?

8. The Prosecution further alleges that PeriSic created an environment of impunity in which his
subordinates believed they could commit crimes without fear of sanction. The creation of this
environment of impunity amounted to aiding and abetting by facilitating and encouraging the

commission of the crimes alleged in the Indictment."

1. Alleged Crimes in Sarajevo (August 1993 - November 1995)

9. The Prosecution alleges that an extensive campaign of shelling and sniping took place in
Sarajevo between August 1993 and November 1995, where civilians were specifically targeted or
were subjected to reckless fire in areas where civilians were known to have been.'* The Prosecution
contends that these crimes were, in part, “planned, instigated, ordered, committed and aided” by
members of the 30" PC of the VI General Staff."

10. The Prosecution alleges that PeriSi¢ aided and abetted these crimes with the knowledge that

the assistance he provided would be used in the commission thereof.'® It is further alleged that

Indictment, paras 8-33; Prosecution Final Brief, paras 450-689.
Indictment, para. 9.

Indictment, paras 34-39. See also Prosecution Final Brief, paras 690-834.
Indictment, para. 7.

Indictment, para. 31.

Indictment, paras 40, 42; Annexes A and B to the Indictment.
Indictment, para. 43; Prosecution Final Brief, para. 387.

Indictment, para. 44.
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Perigi¢ had reason to know that members of the 30™ PC participated in the perpetration of the said
crimes,'” and that he failed to initiate an inquiry and to take the necessary and reasonable measures

to prevent such acts or punish the perpetrators thereof.'®

11. Thus, in relation to crimes allegedly committed in Sarajevo between August 1993 and
November 1995, Peri$i¢ is charged with individual criminal responsibility under Articles 7(1) and
7(3) of the Statute for murder (Counts 1 and 2) as a crime against humanity pursuant to Article 5 of
the Statute and as a violation of the laws or customs of war pursuant to Article 3 of the Statute; for
inhumane acts (Count 3) as a crime against humanity pursuant to Article 5 of the Statute; and for
attacks on civilians (Count 4) as a violation of the laws or customs of war pursuant to Article 3 of

the Statute.'

2. Alleged Crimes in Zagreb (2 and 3 May 1995)

12. The Prosecution alleges that on 2 May 1995 an Orkan Multiple Barrel Rocket fitted with
“cluster bombs” warheads was fired from the area of Petrova Gora into central Zagreb and the
airport (Pleso). It is alleged that these rockets killed at least five civilians and wounded at least
146.%° On 3 May 1995, an Orkan Multiple Barrel Rocket fitted with “cluster bombs” warheads was
again fired from the area of Petrova Gora into central Zagreb, killing two civilians and wounding 48

others.?!

13. The Prosecution submits that the shelling was not justified by military necessity and that the
affected areas were either specifically targeted or were hit as the result of reckless fire in areas
where civilians were known to have been.* It is alleged that the said crimes were committed by

members of the 40" PC of the VJ , including, but not limited to, Milan Celeketi¢.?

14. It is alleged that Perigi¢ had reason to know that Milan Celeketi¢ and other senior officers
who served in the SVK via the 40" PC participated in these crimes.” In spite of this, it is alleged,
Perisi¢ failed to initiate an inquiry and to take necessary and reasonable measures to prevent the

alleged crimes or punish his subordinates for the perpetration thereof.”

Indictment, para. 45; Prosecution Final Brief, para. 808.
Indictment, para. 46; Prosecution Final Brief, para. 808.
Indictment, para. 46; Prosecution Closing Arguments, T. 14636.
Indictment, para. 49.

Indictment, para. 50.

Indictment, para. 51.

Indictment, para. 52. See also Prosecution Final Brief, para. 449.
Indictment, para. 53; Prosecution Final Brief, paras 818-821, 833.
Indictment, para. 54; Prosecution Final Brief, paras 822-824.
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15.  Thus, in relation to crimes allegedly committed in Zagreb on 2 and 3 May 1995, PeriSic is
charged with individual criminal responsibility under Article 7(3) of the Statute for murder (Counts
5 and 6), as a crime against humanity pursuant to Article 5 of the Statute and as a violation of the
laws or customs of war pursuant to Article 3 of the Statute; for inhumane acts (Count 7) as a crime
against humanity pursuant to Article 5 of the Statute; and for attacks on civilians (Count 8) as a
violation of the laws or customs of war pursuant to Article 3 of the Statute.”® Subsequently, the
Prosecution clarified that it does not charge PeriSi¢ with his failure to prevent these crimes but only

with his failure to punish the perpetrators thereof.”’

3. Alleged Crimes in Srebrenica (July 1995)

16. The Prosecution alleges that on 8 March 1995, Radovan KaradZi¢, as the Supreme
Commander of the VRS, issued Operational Directive 7, instructing the VRS to eliminate the
Muslim enclaves of Srebrenica and Zepa in furtherance of the “six strategic objectives” of
12 May 1992. The Prosecution contends that between 6 and 11 July 1995, the Srebrenica enclave
came under attack from the VRS and other Bosnian Serb forces under the command and control of
Ratko Mladié. It is alleged that PeriSi¢c was aware of the planned attack, of the ‘“six strategic
objectives”, and of the fact that some members of the VRS would engage in criminal conduct
against the Bosnian Muslim civilian population; criminal conduct that would include persecution,

forcible transfers and kjllings.28

17. It is alleged that, between 12 July 1995 and about 20 July 1995, thousands of Bosnian
Muslim men were captured by, or surrendered to, Bosnian Serb forces under the command and
control of Mladi¢ and were summarily executed between 13 and 19 July 1995 and buried in mass
graves. The Prosecution contends that between 1 August 1995 and 1 November 1995, VRS units
under the command of Mladi¢ participated in an organised effort to conceal the killings by

reburying bodies of Bosnian Muslim men killed in July 1995, exhumed from mass graves.”

18. From July 1995 onwards, it is alleged that the VRS forcibly transferred thousands of
Bosnian Muslim civilian women, children and elderly men from Potocari and other areas

surrounding Srebrenica to Kladanj and other non-Serb areas of BiH.*

26
27
28
29
30

Indictment, para. 54; Prosecution Closing Arguments, T. 14636.

Prosecution Closing Arguments, T. 14637, 14921-14922 (partly private session).
Indictment, para. 56; Prosecution Final Brief, paras 388-404, 636.

Indictment, para. 57; Prosecution Final Brief, paras 416-436.

Indictment, para. 57.
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19. The Prosecution alleges that these crimes were, in part, planned, instigated, ordered,
committed and aided by members of the 30" PC of the VJ.>! The Prosecution contends that Perigi¢
aided and abetted these crimes with the knowledge that the assistance he provided would be used in
the commission thereof. It is alleged that the said crimes were perpetrated with the intent to
discriminate against the Bosnian Muslim population of Srebrenica on political, racial or religious

grounds and that Peri§i¢ was aware of the perpetrators’ discriminatory intent.*

20. It is argued that PeriSi¢ had reason to know that his subordinates participated in the
perpetration of crimes in Srebrenica® and failed to initiate an inquiry and to take necessary and

reasonable measures to prevent the alleged crimes or punish the perpetrators thereof.**

21.  Thus, in relation to crimes allegedly committed in Srebrenica in July 1995, PeriSi¢ is
charged with individual criminal responsibility under Articles 7(1) and 7(3) of the Statute for
murder (Counts 9 and 10) as a crime against humanity pursuant to Article 5 of the Statute and as a
violation of the laws or customs of war pursuant to Article 3 of the Statute. PeriSi¢ is further
charged with individual criminal responsibility under Articles 7(1) and 7(3) of the Statute for
inhumane acts (Count 11), for persecutions on political, racial or religious grounds (Count 12) and

for extermination (Count 13) as crimes against humanity pursuant to Article 5 of the Statute.*

C. Considerations Regarding the Evidence

1. General Evidentiary Principles

22.  The Trial Chamber has received evidence both in oral and documentary form. This evidence
was diverse in nature, ranging from direct evidence, circumstantial evidence, original and hearsay
evidence, to facts agreed upon by the Parties or previously adjudicated before this Tribunal. The
evidence also included written statements in lieu of oral testimony admitted pursuant to Rules 92

bis, 92 ter and 92 quater of the Rules of Procedure and Evidence of the Tribunal (“Rules”).

23.  The Trial Chamber has duly considered and given appropriate weight to all the evidence
adduced at trial in light of the entire trial record, in accordance with the Statute and the Rules even

if not expressly referred to. The Trial Chamber underlines that the right of an accused to a reasoned

31
32
33
34
35

Indictment, para. 58.
Indictment, para. 60.
Indictment, para. 61.
Indictment, para. 62.
Indictment, para. 62; Prosecution Closing Arguments, T. 14636-14637.
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opinion in writing, as set forth in Article 23(2) of the Statute and Rule 98 zer(C), in no way imposes

an obligation to explain every detail of its assessment of the evidence adduced during the trial.*®

24. Article 21(3) of the Statute establishes that an accused shall be presumed innocent until
proven guilty.”” The Prosecution bears the burden of proof for the guilt of the Accused and must
establish beyond reasonable doubt each element of the crimes and of the modes of liability charged
as well as any fact indispensable for conviction.”® Hence, in accordance with the principle in dubio
pro reo, the Trial Chamber resolved any reasonable doubt as to the guilt of the Accused in his

favour.

25. At the start of the trial, the Trial Chamber issued “Guidelines” that governed the

presentation and admission of evidence during the trial.”’

26. In its evaluation of viva voce witnesses, the Trial Chamber took into consideration the
demeanour of a witness on the stand, as well as individual circumstances, including any protective
measures granted. In assessing the viva voce witnesses, the Trial Chamber also considered the time
that elapsed since the crimes alleged in the Indictment occurred and its possible impact on the
accuracy of the testimony. Hence, the lack of precision, or the existence of minor discrepancies
between a previous statement or testimony and the one given in this case, did not necessarily

discredit the testimony.

27. Hearsay evidence is evidence of facts not within the witness’s own knowledge.* The
jurisprudence of the Tribunal allows admission of hearsay evidence pursuant to Rule 89(C). The
weight to be attributed to that evidence depends on the circumstances.*' In particular, the Trial
Chamber has taken into account the fact that the original source was not the subject of a solemn
declaration or tested by cross-examination and that the reliability of such evidence could be flawed

by a potential compounding of errors of perception and memory.

28.  Circumstantial evidence is evidence of circumstances surrounding an event from which a

. . 42 . . . .
fact at issue may be reasonably inferred.” Where an inference is drawn from circumstantial

36 See Kvocka et al. Appeal Judgement, para. 23.

7 Article 21(3) of the Statute.

38 Rule 87(A) of the Rules; Limaj et al. Trial Judgement, para. 10; Brdanin Trial Judgement, para. 22. The fact that
the Defence has not challenged certain factual allegations contained in the Indictment does not mean that the
Trial Chamber has accepted these facts to be proven.

Order for Guidelines on the Admission and Presentation of Evidence and Conduct of Counsel in Court,
29 October 2008 (“Guidelines”).

Halilovic Trial Judgement, para. 15.

See Aleksovski February 1999 Appeal Decision, para. 15.

See Celebici Appeal Judgement, para. 458.

39

40
41
42
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evidence to establish a fact on which a conviction relies, that inference must be the only reasonable

one that could be drawn from the evidence presented.43

29. The evidence of a single witness on a material fact does not, as a matter of law, require
corroboration.** However, the Trial Chamber has carefully analysed such evidence before relying

upon it to a decisive extent.

30. In its Final Brief, the Defence argues that evidence originating from the same source but at
different times does not amount to corroboration.*’ Likewise, it posits that a person giving the same
narration more than once is not corroboration but mere proof of a good memory.*® The Trial
Chamber recalls that there is no specific legal requirement as to the source of corroboration.’
However, the Trial Chamber is of the view that generally a person cannot corroborate his or her
own testimony and has considered evidence originating from the same person but at different times
to be reflective of the consistency of the witness’s testimony and has accorded it appropriate

weight.

31.  In assessing the authenticity of documentary evidence, the Trial Chamber considered
various factors such as the source of the evidence, its chain of custody and other evidence relating
to the document. In accordance with its Guidelines, the Trial Chamber did not consider unsigned or
unstamped documents to be necessarily void of authenticity.48 When the Trial Chamber was
satisfied of the authenticity of a particular document, it did not automatically accept the statements
contained therein to be an accurate portrayal of the facts.*’ Rather, the Trial Chamber evaluated all

evidence within the context of the entire trial record.

32.  In evaluating the evidence adduced through witnesses in court, the Trial Chamber assessed
whether the witnesses were reliable. In this light, the Trial Chamber notes that credibility is an
essential element that needs to be satisfied in order for a witness to be found reliable. The Trial

Chamber took into account any potential bias or partiality on the part of a witness.

33. Some of the witnesses may have had close links with persons involved in the commission of

crimes during the conflict in the former Yugoslavia and thus may have had a personal interest in

s Staki¢ Appeal Judgement, para.219. See also Celebici Appeal Judgement, para. 458; HadZihasanovi¢ and

Kubura Appeal Judgement, para. 286.

Aleksovski Appeal Judgement, para. 62; Celebic¢i Appeal Judgement, para.506. See also Tadi¢ Appeal
Judgement, para. 65.

Defence Final Brief, para. 32.

“ Ibid.

4 See Haragqija and Morina Appeal Judgement, para. 62.

8 See Decision on Prosecution’s Second and Third Bar Table Motions, 16 November 2009, para. 13; Guidelines,
para. 34.

See Guidelines, para. 32.

44

45

49
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being inaccurate in their testimony. In other cases, witnesses seemed to feel a sense of loyalty
towards the Accused and were evasive in providing answers implicating the acts or omissions of

Perisi¢. The Chamber has considered this factor when weighing and assessing their credibility.50

34, Where witnesses were found to have displayed a lack of candour towards the Trial
Chamber, their evidence was not relied upon. However, in cases where only part of the testimony
was found to be unreliable, the Trial Chamber did not disregard the entire testimony but only

rejected the portion it found to be unreliable.

2. Specific Evidentiary Considerations

(a) Statements of the Accused

35.  Article 21(4)(g) of the Statute provides that an accused shall not be compelled to testify
against himself. In the present case, the Accused elected not to give evidence during the trial. In
accordance with existing jurisprudence of this Tribunal,”' the Trial Chamber, in the determination

of his guilt or innocence, has not drawn any inference from his silence.

36.  The Trial Chamber notes that the Accused gave an unsworn statement at the commencement
of the trial on 3 October 2008, pursuant to Rule 84 bis(A).”> The purpose of Rule 84 bis is to give
an accused the opportunity to be heard by the Trial Chamber without having to appear as a
witness.” The Trial Chamber has the discretion to decide as to any probative value of statements
given pursuant to Rule 84 bis.>* In this regard, the Trial Chamber has decided to attach limited
weight to the Accused’s Rule 84 bis statement.

(b) Suspect Interview

37.  On 9 March 2009, the Trial Chamber admitted into evidence the statement given by the
Accused at the end of 2003 and early 2004, as well as his written response to questions asked by the

Prosecution (“Suspect Interview”).55 In its Final Brief, the Defence “urges extreme caution in

50
51

See e.g. DragomirVasic¢ and Borivoje Tesic.

See Celebici Appeal Judgement, para. 783.

32 Momcilo Perisié Rule 84 bis Statement, 3 October 2008, T. 425-432.

3 Prlic et al. April 2009 Appeal Decision, para. 13.

3 Prlic et al. April 2009 Appeal Decision, para. 28.

35 See Bretton Randall, T. 4117-4118; Ex. P705, Transcript of Interview with Perisic, 6 December 2003; Ex. P706,
Perisi¢’s Written Response to a Question from Trial Attorney, 19 October 2003. See also Ex. P801, Transcript of
Interview with PeriSi¢, 7 December 2003; Ex. P802, Transcript of Interview with PeriSi¢, 7 December 2003;
Ex. P803, Transcript of Interview with Perisié¢, 8 December 2003; Ex. P804, Transcript of Interview with Perisic,
18 December 2003; Ex. P805, Transcript of Interview with PeriSi¢, 18 December 2003; Ex. P806, Transcript of
Interview with Perisié, 19 December 2003; Ex. P807, Transcript of Interview with Perisi¢, 19 December 2003;
Ex. P808, Transcript of Interview with Perisi¢, 20 December 2003; Ex. P809, Transcript of Interview with
PeriSi¢, 20 December 2003; Ex. P810, Transcript of Interview with PeriSi¢, 23 January 2004; Ex. P811,
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relying on any parts of the interview” on the grounds that the Accused was not able to review prior
to this interview many of the documents later introduced at trial. The Defence further avers that the
interview took place almost ten years after the events on which the Accused was questioned.56 The
Trial Chamber is satisfied, however, that the procedural safeguards set out in Rules 42 and 43 were
made available to the Accused during his interview with the Prosecution.”’ Furthermore, the Trial
Chamber notes that the Accused submitted his written response through his counsel,”® and that
counsel was present during the interview.” The Trial Chamber has thus awarded appropriate weight

to the Suspect Interview in light of all the evidence on the trial record.

(c) Evidence of Persons Convicted by the Tribunal

38.  The Trial Chamber received testimony from several witnesses who have been the subject of
criminal proceedings before this Tribunal, namely Momir Nikoli¢, Miroslav Deronji¢, Milan Babic¢
and DraZen Erdemovié. This testimony was received viva voce, as well as pursuant to Rules 92 ter
and 92 quater.”® Such evidence was examined by the Trial Chamber with great caution.® This

evidence has been considered throughout the Judgement accordingly.

(d) Evidence Pursuant to Rule 92 bis, ter, quater

39. The Trial Chamber has received evidence adduced by both Parties pursuant to Rule 92 bis,
92 ter and 92 quater.62

Transcript of Interview with PeriSic, 23 January 2004; Ex. P812, Transcript of Interview with Peri$ié, 24 January
2004; Ex. P813, Transcript of Interview with PeriSic, 24 January 2004; Ex. P814, Transcript of Interview with
Perisic, 25 January 2004; Ex. P815, Transcript of Interview with Perisic, 25 January 2004; Ex. P816, Transcript
of Interview with Perisic, 26 January 2004; Ex. P817, Transcript of Interview with Perisié, 27 January 2004.
Defence Final Brief, para. 40.

See Ex. P705, Transcript of Interview with PeriSi¢, 6 December 2003, pp 1-6.

Ex. P706, Perisi¢’s Written Response to a Question from Trial Attorney, 23 July 1998, p. 1.

Ex. P705, Transcript of Interview with PeriSi¢, 6 December 2003, pp 1-4.

60 Ex. P2511, Transcript of Momir Nikoli¢ from Prosecutor v. Popovic et al., 21 April 2009; Ex. P2512, Momir
Nikoli¢ Statement of Facts and Acceptance of Responsibility, 6 May 2003; Ex. P2513, Supplementary Statement
of Momir Nikoli¢, 16 April 2009; Ex. P2514, Joint Motion for Consideration of Plea Agreement Between
Momir Nikoli¢ and the Prosecution, 7 May 2003; Ex. P2515, Tab B to Joint Motion for Consideration of Plea
Agreement Between Momir Nikoli¢ and the Prosecution, 6 May 2003; Ex. P2516, Minutes of Bratunac Brigade
Meetings From 28 June 1995 Through 16 October 1995; Ex.P2517, Transcript of Momir Nikoli¢ from
Prosecutor v. Popovic et al., 22 April 2009.

See Krajisnik Appeal Judgement, para. 146, stating that “[...] it is well established in the jurisprudence of both
ad hoc Tribunals that nothing prohibits a Trial Chamber from relying on evidence given by a convicted person,
including evidence of a partner in crime of the person being tried before the Trial Chamber”.

Decision on Prosecution Motion for Admission of Evidence Pursuant to Rule 92 bis, 2 October 2008; Decision
on Prosecution Motion to add Garry Selsky as a 92 bis Witness, 21 January 2010; Decision on Mr. PeriSic’s
Motion for the Admission of Evidence Pursuant to Rule 92 bis with Public Annex A, 13 April 2010; Decision on
Mr. Perisié’s Motion for the Admission of Evidence Pursuant to Rule 92 bis, 29 October 2010; Decision on
Defence Motions to Amend its Rule 65 ter Witness List and to Admit Evidence Pursuant to Rule 92 bis,
2 December 2010; Decision on Mr. Peri$i¢’s Motion for the Admission of Evidence Pursuant to Rule 92 bis
Regarding the Prosecution Motion to Reopen, 14 December 2010; Decision on Prosecution Motions for
Admission of Evidence Pursuant to Rule 92 quater, 10 October 2008 (confidential); Decision on Prosecution

56
57
58
59

61

62
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(i) Use of Rule 92 bis Statements

40. The Trial Chamber is guided by the Appeals Chamber holding in Galic, according to which
“where the witness who made the statement is not called to give the accused an adequate and proper
opportunity to challenge the statement and to question that witness, the evidence which the
statement contains may lead to a conviction only if there is other evidence which corroborates the

statement”.%

41. In its Final Brief, the Defence submits that 92 bis evidence must be accorded less weight
than evidence admitted through viva voce witnesses who were available to answer questions in
court.** While there is no basis for assuming that as a general rule, Rule 92 bis evidence carries less
weight than the viva voce evidence, in evaluating and weighing it, the Trial Chamber took into
account the fact that the witnesses were not cross-examined. The Trial Chamber has awarded

appropriate weight to 92 bis evidence in light of all the evidence on the trial record.

(i1)) Use of Rule 92 fer Statements

42. The Trial Chamber further recalls that Rule 92 ter allows for the admission of evidence that
relates to the proof of the acts or conduct of the accused.”> The Trial Chamber admitted evidence in
accordance with its Guidelines® and the requirements of Rule 92 ter.’” The Trial Chamber took into
account the fact that the witnesses were present in court and available for cross-examination, as
well as the fact that the said transcripts or statements reflected the testimony that the witnesses
would give if examined in court. The Trial Chamber considered such testimony in the same manner

as it would consider other viva voce testimony.

(iii) Use of Rule 92 guater Statements

43. In its Final Brief, the Defence argues that some of the evidence submitted by the
Prosecution pursuant to Rule 92 quater should be found unreliable and disregarded as it was

ultimately not corroborated by witnesses.®®

Motions for Admission of Evidence Pursuant to Rule 92 quater, 23 April 2009; Decision on Prosecution’s
Second Motion for Admission of Evidence Relating to Mirsad Kucanin Pursuant to Rule 92 gquater,
20 May 2009 (confidential); Decision on Defence Motion for Admission of Evidence Pursuant to Rule 92
quater, 21 April 2010.

63 Galic June 2002 Appeal Rule 92 bis(C) Decision; Blagojevic and Jokic Trial Judgement, paras 316-318.

64 Defence Final Brief, para. 37.

63 Rule 92 ter(B) of the Rules.

66 Guidelines, paras 20-21.

o7 The evidence of 36 witnesses was admitted pursuant to Rule 92 fer.

o8 Defence Final Brief, para. 38.
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44. In this regard, the Trial Chamber recalls that Rule 92 quarter evidence, as a general rule,
does not require corroboration. However, the jurisprudence of the Tribunal is clear that
uncorroborated Rule 92 quater evidence cannot form the sole basis for a conviction.”” In all other
circumstances, corroboration is simply one factor that the Trial Chamber, in its discretion, may
consider when determining the weight to be given to such evidence.”” In addition, the Trial
Chamber, in evaluating the weight of the evidence admitted pursuant to Rule 92 quater, carefully

considered the fact that the evidence was admitted without the possibility of cross-examination.”’

(e) Evidence Pursuant to Rule 71

45. On 13 December 2008 a deposition was taken pursuant to Rule 71, pursuant to a decision by
the Trial Chamber.”

46.  The Trial Chamber in evaluating this evidence considered that it was given during trial, it
was taken in the presence of the Senior Legal Officer of Trial Chamber I, both Parties and
representatives of the Registry and that the Defence had the possibility to cross-examine the person
whose deposition was taken.”” Hence, Trial Chamber in assessing this evidence considered it in the

same way that it considers evidence admitted in court.

(f) Evidence Pursuant to Rule 94 bis

47.  The Trial Chamber admitted the testimony and reports of several expert witnesses pursuant
to Rule 94 bis.”* The jurisprudence of the Tribunal defines an expert as a person who by virtue of
some specialised knowledge, skill or training can assist the Trial Chamber to understand or

. . 75
determine an issue.

o Marti¢ September 2006 Appeal Decision, para.20; Popovic¢ et al. Trial Judgement, para. 60, stating that

“evidence which has not been cross-examined and goes to the acts and conduct of the Accused or is pivotal to

the Prosecution case cannot be used as the sole basis by which to establish a conviction”; Prlic et al. November

2007 Appeal Decision, para. 53. See also Gotovina et al. Trial Judgement, para. 43, stating that the “Trial

Chamber used as a standard that it would not enter into a conviction where the evidence supporting that

conviction was based solely on hearsay evidence. Similarly, with regard to written, non cross-examined

evidence, such as Rule 92 bis or quater statements, the Trial Chamber required corroboration of other evidence

before entering into a conviction”.

D. MiloSevic Appeal Judgement, para. 215.

" See Galic¢ June 2002 Appeal Rule 92 bis(C) Decision, fn. 34; Prlic¢ et al. November 2007 Appeal Decision,
paras 50-61; Popovic et al. Trial Judgement, para. 60.

2 Ex. P505, Transcript of Nikola ToSovi¢ Deposition, 13 December 2008, T. 2-3.

& Ex. P505, Transcript of Nikola ToSovi¢ Deposition, 13 December 2008, T. 5-28.

b See e.g. Decision on Uncontested Srebrenica Expert Reports, 26 August 2009; Decision on Expert Reports of

Ewa Tabeau, 23 April 2009; Decision on Expert Report by Richard Phillips, 10 March 2009; Decision on Expert

Reports by Richard Butler, 4 March 2009; Decision on Mungu Melvin’s Status as an Expert, 21 October 20009.

Galic July 2002 Trial Expert Witnesses Decision, p. 2.

70

75

11
Case No.: IT-04-81-T 6 September 2011

PURL: https://www.legal-tools.org/doc/f3b23d/



29222

48.  In evaluating such evidence, the Trial Chamber took into account the totality of evidence
admitted during the entire case.’® The Trial Chamber further considered factors such as professional
competence of the expert, the material at his disposal, the methodology used, the credibility of the
findings made in light of these factors and other evidence, the proximity of the expert to the party
offering him or her as an expert, as well as whether the opposing party opposed some of the expert

. 77
evidence and/or reports.

49. The Defence contends that the Trial Chamber should “place little to no weight on the
conclusions, opinions and summaries” of experts Patrick Treanor and Robert Donia.”® It also

challenges the report of Prosecution expert witness Morten Torkildsen.”

50. As regards Treanor’s report, the Defence recalls the Trial Chamber’s concerns regarding the
methodology used, as well as the criteria chosen in selecting the documents cited in his report.*’
The Trial Chamber recalls that Treanor was extensively questioned by the Defence and the Trial
Chamber between 3 November 2008 and 12 November 2008 inter alia on his methodology and
selection criteria.®' The Trial Chamber further recalls that in its decision admitting the expert report,
the Majority held that: “although the Report does not explicitly state the methodology and criteria
used for selecting documents, a certain methodology can nonetheless be inferred from it”.*> When
determining the weight to be given to the report, the Trial Chamber took into consideration the
witness’s testimony, particularly his cross-examination and the Defence’s concerns.” The Trial
Chamber has given limited weight to the report and used it only to support findings related to the

background of this case or when corroborated.

51. As regards Donia’s reports, the Defence repeats its concerns expressed during the trial phase
regarding the lack of objectivity of the report and its lack of value to the Trial Chamber.** The Trial
Chamber recalls its finding that “the concerns advanced by the Defence concerning the fact that

Dr. Donia’s opinions and conclusions are mixed with factual summaries and that his Reports are

'essentially the prosecution’s version of what happened in Sarajevo [and RS] during the time

7 Galic June 2002 Appeal Rule 92 bis(C) Decision, fn. 34; Prlic et al. November 2007 Appeal Decision, paras 50-

61.

Decision on Expert Reports of Richard Higgs, 26 January 2009, para. 3; Decision on Uncontested Srebrenica

Expert Reports, 26 August 2009, para. 2.

i Defence Final Brief, paras 107-122.

” Defence Final Brief, paras 123-125.

80 Defence Final Brief, para. 109, citing Trial Chamber “Decision on Defence Motions to Exclude the Expert
Reports of Mr. Patrick J. Treanor”, 27 October 2008, para. 23.

' Patrick Treanor, T. 905-1416.

82 Decision on Admissibility of Expert Report of Patrick Treanor, 27 November 2008, para. 15.

8 Decision on Admissibility of Expert Report of Patrick Treanor, 27 November 2008, para. 17.

84 Defence Final Brief, paras 117-122, referring to Trial Chamber Decision on the Defence Motion to Exclude the
Expert Reports of Robert Donia, paras 11, 12, 16.
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alleged in the indictment' might have an impact on the weight given to such Reports™.®> The Trial
Chamber has taken the Defence’s concerns into account when determining the weight to attribute to
these reports and has given them limited weight, using them only for findings related to the

background of this case or when corroborated.

52. Similarly, the Defence repeats its concerns relating to the Torkildsen report.*® The Trial
Chamber notes that these concerns were taken into consideration during the admission of the said
report.87 The Trial Chamber has attributed limited weight to this expert report and only used it when

corroborated.

53. With respect to Defence expert witness Ivan Dokic, the Trial Chamber defers its assessment

of his credibility to a separate part of the Judgement.88

(g) Use of Unscheduled Incidents

54. In its Final Brief, the Defence “maintains its standing objection to the use of unscheduled
incidents” on the grounds that they are prejudicial to the Accused and that it did not have any notice
in order to adequately respond to them.® The Trial Chamber recalls that these Defence objections
were extensively addressed in the Trial Chamber’s decision of 31 October 2008. In this decision,
the Trial Chamber found that evidence relating to the campaign of sniping and shelling did not
constitute unscheduled incidents.”® The Trial Chamber recalled that in relation to crimes against
humanity, “it is well-established in the jurisprudence that the Prosecution must prove not only the
underlying offences of those crimes (which are represented by the scheduled incidents), but also the
existence of a widespread or systematic attack on the civilian population”.”’ In the same decision,
the Trial Chamber also found that no prejudice was caused to the Accused as he was put on notice
well in advance by the 65 ter witness summaries which made reference to unscheduled incidents in

relation to which the Prosecution had to seek leave of the Trial Chamber.”?

5 See Decision on the Defence Motion to Exclude the Expert Reports of Robert Donia, 27 October 2008, para. 16.

86 Defence Final Brief, paras 123-125.

8 Morten Torkildsen, T. 1611-1617. See Decision on Defence Motion to Exclude the Expert Report of Morten
Torkildsen, 30 October 2008, paras 12-19.

See infra section VLE.

Defence Final Brief, para. 555.

Decision on Prosecution’s Submission on Interpretation of the Trial Chamber’s Decision of 15 May 2007
Regarding “Unscheduled Incidents”, 31 October 2008, para. 10.

Decision on Prosecution’s Submission on Interpretation of the Trial Chamber’s Decision of 15 May 2007
Regarding “Unscheduled Incidents”, 31 October 2008, para. 11.

Decision on Prosecution’s Submission on Interpretation of the Trial Chamber’s Decision of 15 May 2007
Regarding “Unscheduled Incidents”, 31 October 2008, para. 14.

88
89
90

91

92
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(h) Intercepted Communications

55. On 21 December 2009, the Trial Chamber admitted several intercepted communications

. . . 3
(“intercepts”) into evidence.’

The Trial Chamber also took judicial notice of intercepted
communications that had been admitted into evidence in the Prosecutor v. Popovic et al. case.”* In
its Final Brief, the Defence submits that there is no proof as to the methodology for the collection of

the intercepts. In particular, it avers that MP-17 failed to provide any adequate foundation and that
“[the intelligence notes] are replete with conjecture, speculation and assumptions that cannot be
tested”.”” The Trial Chamber notes that the documents the Defence refers to as “intelligence notes”
include both intercepts and intelligence notes.” Intercepts of the more important conversations were
both transcribed and copied on other tapes for archive, while less important conversations were
summarised into what were called intelligence notes.”” The Trial Chamber notes that the concerns
raised by the Defence relate to the reliability of these documents and were taken in consideration
when deciding on the admission of the documents.” In addition, in assessing the intercepts, the
Trial Chamber duly considered the testimony of MP-16 and MP-17 on the process of interception
and transcription of communication.”” The Trial Chamber has also taken into account the testimony
of those witnesses in relation to the voice recognition and use of code-names in communication.'”
Hence, the Trial Chamber is satisfied with the methodology used in putting together the intelligence

notes and transcribing the intercepts.

56.  Regarding the intercepted communications of which the Trial Chamber took judicial notice,
the Trial Chamber notes that Rule 94(B) creates a presumption for the authenticity of these

documents, which has not been rebutted by the Defence.'"!

57. In light of all the evidence on the trial record, the Trial Chamber has awarded appropriate
weight to both intercepts and intelligence notes taking into account the fact that intelligence notes

are summaries of conversations rather than transcriptions of conversations.

9 Decision Regarding Outstanding Documents Marked for Identification, 21 December 2009 (confidential),

paras 47-75.

Decision on Prosecution’s Motion for Judicial Notice of Srebrenica Intercepts, with Confidential Annexes,

1 September 2008; Decision on Motion for Reconsideration of the Trial Chamber’s Decision of

1 September 2008, 7 October 2008. See also Popovic et al. December 2007 Trial Decision, para. 79, Appendix L.

Defence Final Brief, para. 45.

% See Defence Final Brief, para. 45, fn. 53.

o7 See MP-16, T. 5085, 5159-5166.

% Decision Regarding Outstanding Documents Marked for Identification, 21 December 2009 (confidential),
paras 73-75.

% MP-16, T. 5163 (closed session); MP-17, T. 4968, 5078-5079 (closed session).

100 See e.g. MP-16, T. 5138, 5190-5191 (closed session); MP-17, T. 4970-4972 (closed session).

00 See Stanisi¢ and Zupljanin February 2011 Trial Decision, para. 14.
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(i) Documents and Statements of Individuals Admitted Solely for Credibility Purposes and Not for

the Truth of Their Content

58.  During the trial, several documents including prior statements of witnesses were admitted by
the Trial Chamber solely for the purpose of assessing witnesses’ credibility.lo2 The Trial Chamber
used such evidence strictly for the purpose for which it was admitted, i.e. to assess the credibility of

the witness, and disregarded it in relation to the truth of its content.

(j) Paragraphs 12 and 13 of the Guidelines

59.  Inits Final Brief, the Defence argues that Paragraphs 12 and 13 of the Guidelines violated
the Accused’s right to examine or have examined the witnesses who testified against him.'”® In
addition, the Defence submits that based on Paragraph 13 of the Guidelines, the Trial Chamber
would be obliged to disregard Krayishnik’s testimony regarding LeSi¢’s witness statement as the

latter did not testify in the present case.'

60. The Trial Chamber recalls that the Guidelines governed the admission and presentation of
evidence in court during the trial and were equally applicable to both parties.105 The purpose of this
part of the Guidelines was to ensure that a party using a prior statement of a different person to
confront a witness also calls that person to testify as a witness. In relation to Krayishnik’s
testimony, the Defence posed questions to Krayishnik based on Milan Lesic¢’s prior interview with
the Prosecution.'” Since the Defence did not call or try to call LeSic to testify during the Defence
case, the part of Krayishnik’s testimony regarding Lesic’s prior interview will not be considered by
the Trial Chamber. Considering that the Defence had the opportunity to call LeSi¢ and was well
aware of the Guidelines the Trial Chamber is of the view that the Accused was not prejudiced by
the application of paragraphs 12 and 13 of the Guidelines. In addition, the Trial Chamber notes that
neither party sought reconsideration of the Guidelines, nor certification to appeal them, upon their

adoption at the start of the trial.

102 See e.g. Sinisa Borovié, T. 14108-14112, concerning Ex. P2930, Report on Splav Operation. See also Ex. P2893,
Order for Engineering Support of the VRS, undated; Ex. P2894, Operational Documents of the Drina Corps
Command From a Folder Marked From the VRS Main Staff, Drina Corps; Ex. P2895, List of Documents of the
SRK submitted to the VRS Main Staff, 2 February 1994; Ex. P2896, Order for the Use of the SRK, 26 January
1994; Ex. P2897, Document relating to the Use of the Anti-Aircraft Forces and the Air Force, undated;
Ex. P2898, Plan for Morale, Psychological Activities and Information for the SRK, undated; Ex. P2899, Plan for
Morale, Psychological Activities and Information for the SRK, undated; Ex. P2900, Plan for Security Measures
for the SRK, undated.

Defence Final Brief, para. 11.

Defence Final Brief, para. 13.

Guidelines, p. 2.

1% Ned Krayishnik, T. 9639-9644.

103

105
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(k) Documents Admitted through the Bar Table

61. The Trial Chamber admitted into evidence hundreds of documents through the bar table in
accordance with Rule 89(C).107 In its Final Brief, the Defence urged the Trial Chamber to exercise
extreme caution in attributing weight to documents admitted through the bar table and thus
introduced in isolation. The Defence submits that the vast majority of these documents were never
testified to by a witness and should thus be awarded less weight than those that were explained by

the testimony of a witness.'®

While there is no basis for assuming that, as a general rule, bar table
documents carry less weight than those that were explained by the testimony of a witness,
especially in light of the fact that many of them were self-explanatory, the Trial Chamber has
carefully considered them in light of all the evidence adduced at trial and given them appropriate

weight.

(1) Agreed Facts, Adjudicated Facts and Stipulations

(i) Agreed Facts and Stipulations

62. Upon the encouragement of the Trial Chamber, the Parties reached an agreement on
material facts relating to the Indictment on 31 May 2007.'% However, due to the fact that, the
Accused apparently did not consent to the facts contained in the agreement, the Parties sought
permission to withdraw the agreement and substitute it with a new agreement.“o The Trial Chamber

"' The Trial Chamber also admitted a

subsequently admitted the new agreed facts into evidence.
“Joint Stipulation” by the Parties relating to Schedule B of the Indictment.''* The Trial Chamber
considered this stipulation as an agreed fact. At the same time, the Trial Chamber underlines that it
is not bound by any agreements reached by the Parties and is not obliged to make explicit findings
on such agreed facts.''” The Trial Chamber notes that the reference to such facts is by itself

indicative that the Trial Chamber considers those facts to be accurate.

(i) Judicial Notice of Adjudicated Facts

107 Decision on Prosecution’s First Bar Table Motion, 5 October 2009 (confidential); Decision on Prosecution’s

Second and Third Bar Table Motions, 16 November 2009 (confidential); Decision on Prosecution’s Fourth Bar
Table Motion, 22 December 2009 (confidential); Decision on Motion to Reopen the Prosecution Case and
Tender Documents through the Bar Table, 4 November 2010; Decision on Defence Motion to Amend 65 fer List
and Second Bar Table, 1 December 2010; Decision on Defence Motion for the Admission of Evidence from the
Bar Table, 1 December 2010.

Defence Final Brief, para. 27.

Parties Joint Submission: Agreements on Matters of Fact, 1 June 2007.

Joint Submission in Respect of Srebrenica Agreed Facts, 24 July 2009 (partially confidential).

Decision in Respect of Srebrenica Agreed Facts, 19 August 2009; Second Decision in Respect of Srebrenica
Agreed Facts, 30 September 2009; Decision in Respect of Joint Submission of Agreed Facts Proposed by the
Defence, 29 June 2010.

"> Hearing, T. 14580-14581.

13 See Babic Sentencing Appeal Judgement, para. 18; Popovic et al. Trial Judgement, para. 68.

108
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63.  The Trial Chamber took judicial notice of hundreds of adjudicated facts pursuant to Rule
94(B) from the following cases: Gali¢, Martic, Krsti¢, Blagojevi¢ and Joki¢, and Dragomir
Milosevi¢."™
64. The effect of taking judicial notice pursuant to Rule 94(B) is that the Prosecution is relieved
of its initial burden to produce evidence on the point; and the Defence may then put the point into
question by introducing reliable and credible evidence to the contrary.115 Importantly, however, the
judicial notice of adjudicated facts “does not shift the ultimate burden of persuasion which remains
with the Prosecution”.''® The Trial Chamber in assessing the ultimate weight to be given to the
adjudicated facts took into consideration the totality of the trial record and, in particular, the

evidence adduced by the non-moving party to rebut the adjudicated facts.

(m) Supreme Defence Council (“SDC”) Stenographic Transcripts and Minutes

65. The Trial Chamber admitted several stenographic transcripts and minutes of the FRY
SDC." In its Final Brief, the Defence contends that the Prosecution must corroborate statements

found in these documents when they are “relied on to prove intent, liability and factual matters”.'"®

66.  The Trial Chamber took into account the stenographic transcripts as well as the minutes of
the FRY SDC in light of the entire evidence adduced in this case and gave them appropriate weight.
The Trial Chamber generally finds that the SDC stenographic transcripts and minutes are reliable

contemporaneous records of the events that occurred.

(n) VIJ Collegium Stenographic Transcripts and Minutes

67. The Trial Chamber admitted into evidence a number of VJ Collegium stenographic
transcripts and minutes. In its Final Brief, the Defence maintains that these documents lack
sufficient indicia of authenticity. It argues that it would be unsafe to rely on these extracted pages
on which the Accused is recorded as being the speaker without having an understanding of the

totality of the circumstances.' '

t Decision on Prosecution’s Motion for Judicial Notice of Adjudicated Facts Concerning Sarajevo, 26 June 2008;

Decision on Prosecution’s Motion for Judicial Notice of Facts and Documents Relevant to the Zagreb Crime
Base, 2 September 2008; Decision on Second Motion for Judicial Notice of Facts Relevant to the Sarajevo
Crime Base, 17 September 2008; Decision on Prosecution’s Motion for Judicial Notice of Facts Relevant to the
Srebrenica Crime Base, 22 September 2008.

Karemera et al. June 2006 Appeal Decision, para. 42.

See D. Milosevic June 2007 Appeal Decision, paras 16.

7 See e.g. Ex. P708, Minutes from the 43" Session of SDC, 29 August 1995; Ex. P709, Stenographic Transcript of
the 14" Session of the SDC, 11 October 1993; Ex. P726, Minutes from the 63 Session of the SDC, 27 March
1997; Ex. P778, Stenographic Transcript of the 25" Session of the of the SDC, 30 August 1994.

Defence Final Brief, para. 43.

Defence Final Brief, para. 44.

115
116
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68. In its decision of 21 December 2009 admitting these documents into evidence, the Trial
Chamber addressed the Defence’s objections regarding their authenticity.'*’ The Trial Chamber has
carefully considered them in light of all the evidence adduced at trial, as well as the relevant
context, when deciding on the appropriate weight. In some instances it has decided to disregard

them.

(o) Mladi¢ Notebook Excerpts

69. On 29 March 2010, the Serbian Government handed over to the Prosecution the Mladi¢
Notebooks.'?! The Trial Chamber has admitted into evidence several excerpts of the notebooks.'*
In its Final Brief, the Defence submits that the content of the Mladi¢ Notebooks must be viewed
with extreme caution, particularly in cases where the Prosecution introduced portions thereof
without any corroboration. The Defence further submits that in cases where the Mladi¢ Notebooks
“reflect a fact” or the purpose of their usage is to prove acts and conduct or establish the knowledge

of the Accused, the Trial Chamber should not rely on them devoid of any corroborating evidence.'*?

70.  In assessing the Mladi¢ Notebooks, the Trial Chamber finds that although some of the
excerpts were not testified to by a viva voce witness or otherwise corroborated, the Mladic¢
Notebooks are generally reliable and an authentic contemporaneous record of the events that
occurred. The Trial Chamber recalls in this respect that it gave the Defence the possibility to recall
certain witnesses to address the issues raised in the Mladi¢ Notebooks.'** The Trial Chamber has
carefully considered them in light of all the evidence adduced at trial and given them appropriate

weight.

120 Decision Regarding Outstanding Documents Marked for Identification, 21 December 2009 (confidential),

paras 30-46. See also Republic of Serbia’s Request for Protective Measures, 26 September 2008 (confidential),
para. 15.

These were notebooks/diaries kept by General Ratko Mladi¢ during the period of the war in the former
Yugoslavia. They were seized from his family premises and handed over to the Prosecution, see Order on
Protective Measures for Disclosure Batch 410, 13 April 2010 (confidential).

Decision on Motion to Reopen the Prosecution Case and Tender Documents through the Bar Table,
4 November 2010.

Defence Final Brief, para. 46.

Decision on Motion to Reopen the Prosecution Case and Tender Documents through the Bar Table,
4 November 2010, para. 14.
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123
124

18
Case No.: IT-04-81-T 6 September 2011

PURL: https://www.legal-tools.org/doc/f3b23d/



29215

II. APPLICABLE LAW

A. General Requirements of Article 3 of the Statute

71.  Momcilo PeriSic¢ is charged with violations of the laws and customs of war pursuant to
Article 3 of the Statute, namely three counts of murder'® and two counts of attacks on civilians.'*®
In accordance with the Tribunal’s jurisprudence, for Article 3 to apply, the following preliminary

requirements must be met.

1. Existence of an Armed Conflict and Nexus Between the Alleged Acts of the Perpetrator and the
Armed Conflict

72. The first requirement is that an armed conflict, either of international or non-international

character,'” existed at the time material to the indictment.'*® According to the Appeals Chamber, an

“armed conflict exists whenever there is a resort to armed force between States or protracted armed
violence between governmental authorities and organised armed groups or between such groups
within a State”."”® Until a general conclusion of peace or a peaceful settlement is reached,
international humanitarian law continues to apply “in the whole territory of the warring States or, in
the case of internal conflicts, the whole territory under the control of a party, whether or not actual

combat takes place there”.'?°

73. A further requirement of Article 3 is that there be a sufficient link between the armed

131

conflict and the perpetrator’s alleged conduct. ™ The alleged crime does not need to have been

committed at a time when, or in a place where, actual fighting was taking place."** It is sufficient

that the alleged crimes were closely related to hostilities occurring in other parts of territories

133

controlled by the parties to the conflict. °~ However, it is essential that a Trial Chamber establish the

125
126
127
128

Indictment, Counts 2, 6, 10.
Indictment, Counts 4, 8.
Tadic October 1995 Appeal Jurisdiction Decision, para. 137; Celebici et al. Appeal Judgement, paras 140, 150.
120 Tadic October 1995 Appeal Jurisdiction Decision, para. 70.

Ibid.
130 Tadic October 1995 Appeal Jurisdiction Decision, para. 70. See also Kunarac et al. Appeal Judgement, paras 57,
64. In para. 64, the Appeals Chamber held that “the Prosecutor did not have to prove that there was an armed
conflict in each and every square inch of the general area. The state of armed conflict is not limited to the areas
of actual military combat but exists across the entire territory under the control of the warring parties”.
Tadic October 1995 Appeal Jurisdiction Decision, para. 70; Tadic Trial Judgement, paras 572-573. The nexus
requirement serves to distinguish war crimes from purely domestic crimes and also prevents purely random or
isolated criminal occurrences from being characterised as war crimes, Boskoski and Tarculovski Trial
Judgement, para. 293.
Kunarac et al. Appeal Judgement, para. 57. The Appeals Chamber in the Tadic case held that international
humanitarian law applies “in the whole territory of the warring States or, in the case of internal conflicts, the
whole territory under the control of a party, whether or not actual combat takes place there”, Tadic¢ October
1995 Appeal Jurisdiction Decision, para. 70 (emphasis added). See also Kordic and Cerkez Appeal Judgement,
para. 319.
Kunarac et al. Appeal Judgement, para. 57.

131
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existence of a geographical and temporal link between the crimes ascribed to the accused and the
armed conflict.!** The armed conflict “need not have been causal to the commission of the crime,
but the existence of an armed conflict must, at a minimum, have played a substantial part in the
perpetrator’s ability to commit it, his decision to commit it, the manner in which it was committed

or the purpose for which it was committed”.'*

2. The Tadi¢ Conditions

74. In the Tadic Jurisdiction Decision, the Appeals Chamber held that “Article 3 is a general
clause covering all violations of humanitarian law not falling under Article 2 or covered by Articles
4 or 57" and that it “functions as a residual clause designed to ensure that no serious violation of
international humanitarian law is taken away from the jurisdiction of the International Tribunal”."”’

75. For criminal conduct to fall under Article 3 of the Statute, four conditions, commonly

referred to as the “Tadic conditions”, must be met:

@) The violation must constitute an infringement of a rule of international humanitarian law;

(i)  The rule must be customary in nature, or, if it belongs to treaty law, the required conditions
must be met;

(iii) The violation must be “serious”, that is to say, it must constitute a breach of a rule
protecting important values, and the breach must involve grave consequences for the
victim; and

(iv)  The violation of the rule must entail, under customary or conventional law, the individual
criminal responsibility of the person breaching the rule.'*®

76.  The crime of murder is proscribed by Article 3(1)(a) common to the four Geneva
Conventions of 12 August 1949 (“Common Article 3”). It is settled jurisprudence of the Tribunal
that Article 3 of the Statute encompasses violations of Common Article 3."*° The Appeals Chamber
has held that Common Article 3 “is indeed regarded as being part of customary international law,

. . . . . 140
and serious violations thereof would at once satisfy the four requirements”.

134

Stakic Appeal Judgement, para. 342.
135

Stakic¢ Appeal Judgement, para. 342; Kunarac et al. Appeal Judgement, para. 58; Boskoski and Tarculovski Trial
Judgement, para. 293.

Tadic October 1995 Appeal Jurisdiction Decision, para. 89.

Tadic October 1995 Appeal Jurisdiction Decision, para. 91. Article 3 thus refers to a broad category of offences,
providing a merely illustrative list in the article itself, Kunarac et al. Trial Judgement, para. 401. See also Tadic
October 1995 Appeal Jurisdiction Decision, para. 87.

Kunarac et al. Appeal Judgement, para. 66; Tadic October 1995 Appeal Jurisdiction Decision, para. 94.

Celebici Appeal Judgement, para. 136; Tadic October 1995 Appeal Jurisdiction Decision, paras 87, 89;
Krnojelac Trial Judgement, para. 52.

Kunarac et al. Appeal Judgement, para. 68, referring to Tadic October 1995 Appeal Jurisdiction Decision,
paras 98, 134; Celebici Appeal Judgement, para. 125.

136
137

138
139
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77.  The crime of attacks on civilians is proscribed by Article 51(2) of Additional Protocol I and
Article 13(2) of Additional Protocol II to the Geneva Conventions of 1949. These articles both
provide, in relevant part, that “[t]he civilian population as such, as well as individual civilians, shall
not be made the object of attack”. The Appeals Chamber held that the principles contained in
Article 51(2) of Additional Protocol I and Article 13(2) of Additional Protocol II have attained the
status of customary international law.'*' Furthermore, the jurisprudence of the Tribunal has
repeatedly held that “attacks against civilians undoubtedly breach rules protecting important values
and involves grave consequences for the victim™.'*’ The Appeals Chamber also held that
“[c]ustomary international law establishes that a violation of these principles entails individual
criminal responsibility”.'*> The Trial Chamber therefore finds that in regard to the crime of attacks

on civilians all four Tadic¢ conditions are met in the present case.

3. Status of the Victims

78.  Violations of Common Article 3 must have been committed against “[p]ersons taking no
active part in the hostilities, including members of armed forces who have laid down their arms and
those placed hors de combat by sickness, wounds, detention or any other cause”.'** The perpetrator
must have or should have been aware of this fact.'*> The legal test for determining whether the
victim was taking an active part in hostilities was first adopted in the Tadic¢ Trial Judgement, when
the Trial Chamber noted that “[i]t is sufficient to examine the relevant facts of each victim and to
ascertain whether, in each individual’s circumstances, that person was actively involved in
hostilities at the relevant time”.'*® The Appeals Chamber further clarified the concept of active
participation in hostilities, holding that the victim, at the time of the alleged offence, must not have
been “participating in acts of war which by their nature or purpose are intended to cause actual
harm to the personnel or equipment of the enemy’s armed forces”,'"’ adding that the status

. . . . 148
determination is to be done on a case-by-case basis.

o Blaskic¢ Appeal Judgement, para. 157; Strugar November 2002 Appeal Decision, para. 9. See also Tadic October

1995 Appeal Jurisdiction Decision, para. 127; Kupreskic et al. Trial Judgement, para. 521.

Martic Trial Judgement, para. 45. See also Galic Trial Judgement, para. 45; Strugar Trial Judgement, para. 221.
Strugar November 2002 Appeal Decision, para. 10.

Common Article 3. See also Celebici Appeal Judgement, para. 420.

Halilovic Trial Judgement, para. 36; Krajisnik Trial Judgement, para. 847.

Tadic¢ Trial Judgement, para. 616. See also Halilovic Trial Judgement, paras 33-34. Relevant factors to be
considered in this respect include the activity, whether or not the victim was carrying weapons, clothing, age and
gender of the victims at the time of the alleged offence, Ori¢ Trial Judgement, para.258; Martic¢ Trial
Judgement, para. 47; Galic Trial Judgement, para. 50.

Strugar Appeal Judgement, para. 178.

S Ibid.

142
143
144
145
146
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B. General Requirements of Article 5 of the Statute

79. Momcilo Perisic¢ is charged with crimes against humanity under Article 5 of the Statute,

149

. 150 .
namely three counts of murder, = three counts of inhumane acts,”™ one count of persecution on

political, racial or religious grounds151 and one count of extermination.'”*

1. Requirements of Article 5 of the Statute

80. In order to constitute a crime against humanity under Article 5 of the Statute, it is required
that (i) there was an armed conflict, and (ii) the acts of the perpetrator were geographically and

temporally linked with the armed conflict."”*

81. Moreover, it is required that the acts of the perpetrator be part of a widespread or systematic
attack “directed against any civilian population”.154 This requirement encompasses the five

elements listed below.

82. There must have been an “attack”.'> An “attack” may be defined as a course of conduct
involving the commission of acts of violence."”® In the context of crimes against humanity, an
“attack” is distinct from the concept of “armed conflict” and not limited to the use of armed force.
Rather, it may encompass any mistreatment of the civilian populaltion.]5 " The attack may precede,

outlast or continue during the armed conflict and need not be part of it.!?®

83. The attack must have been directed against the civilian populaz‘ion.159 This means that the
civilian population must be the primary object of attack.'® It is not a requirement that the attack be

against the whole civilian population. However, a Trial Chamber must be satisfied that the attack

149
150
151
152
153

Indictment, Counts 1, 5, 9.

Indictment, Counts 3, 7, 11.

Indictment, Count 12.

Indictment, Count 13.

Kunarac et al. Appeal Judgement, para. 83; Tadi¢ Appeal Judgement, paras 249, 251. This is a jurisdictional
limitation on the Tribunal which is not part of the customary law definition of crimes against humanity, Tadic
October 1995 Appeal Jurisdiction Decision, para. 141; Tadic¢ Appeal Judgement, para. 251.

Blaskic Appeal Judgement, para. 98; Kunarac et al. Appeal Judgement, para. 85.

Kunarac et al. Appeal Judgement, para. 85.

Krnojelac Trial Judgement, para. 54; Kunarac et al. Appeal Judgement, para. 89, affirming Kunarac et al. Trial
Judgement, para. 415.

Kunarac et al. Appeal Judgement, paras 86, 89, affirming Kunarac et al. Trial Judgement, para. 416.

See Kunarac et al. Appeal Judgement, para. 86; Tadic Appeal Judgement, para. 251.

Kunarac et al. Appeal Judgement, para. 85.

Martic¢ Appeal Judgement, para. 305; Kunarac et al. Appeal Judgement, para. 91, affirming Kunarac et al. Trial
Judgement, para.421. The Appeals Chamber in Kunarac et al. indicated that the relevant factors to be
considered in this regard include: “the means and method used in the course of the attack, the status of the
victims, their number, the discriminatory nature of the attack, the nature of the crimes committed in its course,
the resistance to the assailants at the time and the extent to which the attacking force may be said to have
complied or attempted to comply with the precautionary requirements of the laws of war”, Kunarac et al. Appeal
Judgement, para. 91.
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was in fact directed against a civilian population, rather than against a limited and randomly

selected number of individuals.'®!

84. A population may qualify as “civilian” even if individuals who do not fall within the
definition of civilians are among it."® In order to determine whether the presence of non-civilians
deprives the population of its civilian character, the number of non-civilians, as well as whether

. . . 1
they are on leave or laid down their arms, must be examined. 63

85. The requirement under Article 5 that an attack be directed against a civilian population does
not mean that the individual victims of criminal acts committed within the attack must be civilians
only.'® The jurisprudence of the Tribunal does not suggest that a Trial Chamber is required to
determine whether every single individual victim of the alleged crimes against humanity is a
“civilian” under international humanitarian law.'® As a consequence, persons hors de combat may

also fall under the protection of Article 5 of the Statute.'®

86. The attack must also be widespread or systematic.167 “Widespread” means that the attack is
large in scale with a large number of victims, while “systematic” refers to the organised nature of

the attack.'®® It is settled jurisprudence that the existence of a plan need not be proven.169

87. The acts of the perpetrator must form part of the attack."” However, they need not be
committed in the midst of that attack. A crime which is committed before or after the main attack
against the civilian population or away from it could still, if sufficiently connected, be part of that

attack for the purpose of Article 5.171

161

o Martic¢ Appeal Judgement, para. 305; Kunarac et al. Appeal Judgement, para. 90.

See Article 50(3) of Additional Protocol I; Gali¢ Appeal Judgement, paras 136-137, 144; Kordic¢ and Cerkez
Appeal Judgement, paras 50, 97; Blaskic Appeal Judgement, paras 113, 115. The Appeals Chamber held “that
the definition of civilian contained in Article 50 of Additional Protocol I reflects the definition of civilian for the
purpose of applying Article 5 of the Statute”, Martic Appeal Judgement, para.302. See also Galic Appeal
Judgement, para. 144, fn. 437; Kordi¢ and Cerkez Appeal Judgement, para. 97; Blaski¢ Appeal Judgement,
paras 110-114. As regards the definition of civilians, see also infra para. 92.

See Galic Appeal Judgement, paras 136-137, 144; Blaskic¢ Appeal Judgement, paras 113, 115.

Martic¢ Appeal Judgement, paras 305, 307.

Marti¢ Appeal Judgement, para. 308.

Marti¢ Appeal Judgement, para. 311.

Kunarac et al. Appeal Judgement, para. 85.

Gali¢ Trial Judgement, para. 146; Kunarac et al. Appeal Judgement, para. 94. Whether the attack was
widespread or systematic must be ascertained in light of the means, methods, patterns, resources, participation of
officials or authorities, and result of the attack upon that population, Kunarac et al. Appeal Judgement, para. 95.
See Kunarac et al. Appeal Judgement, para. 98; Blaskic Appeal Judgement, para. 120, also holding that the
existence of a plan “may be evidentially relevant in proving that an attack was directed against a civilian
population and that it was widespread or systematic”.

Mrksic and Sljivanc¢anin Appeal Judgement, para. 41; Kunarac et al. Appeal Judgement, paras 85, 99-100; Tadic¢
Appeal Judgement, paras 248, 255.

Kunarac et al. Appeal Judgement, para. 100.
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88. The perpetrator must know that there is an attack directed against the civilian population
and that his acts are part of that attack, or at least he must take the risk that his acts form part

172
f.

thereo However, knowledge of the details of the attack is not necessary.173 Neither is it required

that the perpetrator share the purpose or goal behind the attack.'™

C. Attacks on Civilians

89. Perisic is charged with two counts of attacks on civilians, a violation of the laws or customs
of war pursuant to Article 3 of the Statute (Counts 4 and 8). The crime of attacks on civilians is
based upon Article 51(2) of Additional Protocol I and Article 13(2) of Additional Protocol II both
of which provide, in their relevant parts, that “[t]he civilian population as such, as well as individual

civilians, shall not be made the object of attack”.'”
1. Actus Reus

90. The actus reus of the crime of attacks on civilians is conducting an attack directed against

the civilian population or individual civilians causing death or serious injury to body or health.'”®

91. The term “attack” is defined under Article 49 of Additional Protocol I as “acts of violence
v 177

against the adversary, whether in offence or in defence”.
92.  Article 50 of Additional Protocol I'”® defines a “civilian” as “any person who does not
belong to one of the categories of persons referred to in Article 4(A)(1), (2), (3) and (6) of the Third
Geneva Convention and in Article 43 of Additional Protocol I”. The term “civilian” is defined
negatively as anyone who is not a member of the armed forces or of an organised military group

179

belonging to a party to the conflict.”” Members of the armed forces and members of militias or

172 Blaski¢ Appeal Judgement, para. 124; Kordi¢ and Cerkez Appeal Judgement, para. 99; Kunarac et al. Appeal

Judgement, paras 99, 102; Tadic Appeal Judgement, para. 248.

Kunarac et al. Appeal Judgement, para. 102.

Kunarac et al. Appeal Judgement, para. 103, also providing that it is the attack, not the acts of the perpetrator,
which must be directed against the target population.

175 See Article 51(2) of Additional Protocol I; Article 13(2) of Additional Protocol II.

176 D. MiloSevic Trial Judgement, para. 942; Galic Trial Judgement, paras 53, 56.

17 Kordic and Cerkez Appeal Judgement, para. 47; Marti¢ Trial Judgement, para. 68; Galic¢ Trial Judgement, para.
52.

In interpreting Article 50 of Additional Protocol I in the context of Article 3 of the Statute, the Trial Chamber
has referred to the jurisprudence concerning the definitions of a “civilian” and a “civilian population” in the
context of Article 5 of the Statute and in light of the following Appeals Chamber holdings: Blaski¢ Appeal
Judgement, para. 110 (stating that “Article 50 of Additional Protocol I contains a definition of civilians and
civilian populations, and the provisions in this article may largely be viewed as reflecting customary law”);
Marti¢ Appeal Judgement, para.299 (holding that “while certain terms have been defined differently in
international humanitarian law and in the context of crimes against humanity, the fundamental character of the
notion of civilian in international humanitarian law and international criminal law militates against giving it
differing meanings under Article 3 and Article 5 of the Statute”).

Galic Trial Judgement, para. 47; D. MiloSevic Trial Judgement, para. 945.
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volunteer corps forming part of such armed forces cannot claim civilian status. Neither can

members of organised resistance groups.180 The Appeals Chamber has held that:

[T]he specific situation of the victim at the time the crimes are committed may not be
determinative of his civilian or non-civilian status. If he is indeed a member of an armed
organization, the fact that he is not armed or in combat at the time of the commission of crimes,
does not accord him civilian status.'®!

93. The protection from attack afforded to civilians is suspended when and for such time they
directly take part in hostilities.'™ In such cases, they become a legitimate target. Taking “direct”
part in the hostilities entails engaging in acts of war that by their nature or purpose are likely to

cause actual harm to the personnel or matériel of the enemy armed forces.'™

94. The presence of individual combatants within the population being attacked does not
necessarily deprive the population of its characterisation as civilian."™ The Appeals Chamber has
held that “in order to determine whether the presence of soldiers within a civilian population
deprives the population of its civilian character, the number of soldiers, as well as whether they are

. 1
on leave, must be examined”. 85

95. In determining whether the attack was directed against civilians or the civilian population,
the Trial Chamber is entitled to base itself on a case-by-case analysis, taking into account various

factors, including:

[T]he means and method used in the course of the attack, the status of the victims, their number,
[...] the nature of the crimes committed in its course, the resistance to the assailants at the time and
the extent to which the attacking force may be said to have complied or attempted to comply with
the precautionary requirements of the laws of war. 186

In addition, the distance between the victims and the source of fire, the ongoing combat activity at

the time and location of the incident, the presence of military activities or facilities in the vicinity of

180 Blaskic¢ Appeal Judgement, para. 113; Marti¢ Appeal Judgement, para. 292. See also Article 4(A) of the Third

Geneva Convention.

Marti¢ Appeal Judgement, para. 295; Gali¢ Appeal Judgement, fn. 437; Blaski¢ Appeal Judgement, para. 114.
See also ICRC Commentary on Additional Protocols, para. 1676 (with respect to Article 43(2) of Additional
Protocol I).

"2 Article 51(3) of Additional Protocol I; Article 13(3) of Additional Protocol II; D. MiloSevi¢ Trial Judgement,
para. 947; Galic Trial Judgement, para. 48.

D. MiloSevic Trial Judgement, para. 947; Galic¢ Trial Judgement, para. 48; ICRC Commentary on Additional
Protocols, para. 1944 (with respect to Article 51(3) of Additional Protocol I).

Gali¢ Appeal Judgement, para. 136; Blaskic Appeal Judgement, paras 113, 115; Kordi¢ and Cerkez Appeal
Judgement, para. 50.

Galic¢ Appeal Judgement, para. 137; Blaskic Appeal Judgement, para. 115; ICRC Commentary on Additional
Protocols, para. 1922 (with respect to Article 50(2) and (3) of Additional Protocol I).

Galic¢ Appeal Judgement, para. 132; Blaski¢ Appeal Judgement, para. 106; Kunarac et al. Appeal Judgement,
para. 91.
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the incident, the victims’ appearance, including their age, gender, clothing and activity may also be

187
relevant.'®

96.  In customary international law, there is an absolute prohibition against targeting of civilians
which may not be derogated from due to military necessity.188 However, this does not exclude the
possibility of civilian casualties incidental to an attack aimed at legitimate military targets provided

they are proportionate to the concrete and direct military advantage anticipated prior to the attack.'®

97. Indiscriminate attacks, that is to say, attacks which strike civilians or civilian objects and
military objectives without distinction, may qualify as direct attacks on civilians.'” In this regard, a
direct attack against civilians can be inferred from the indiscriminate character of the weapon
used.”! An attack which may cause civilian casualties disproportionate to the concrete and direct
military advantage anticipated is to be considered as indiscriminate.'®” Such an attack may also give

rise to the inference that civilians were the object of attack.'”

98. The parties to a conflict have an obligation “to remove civilians, to the maximum extent
feasible from the vicinity of military objectives and to avoid locating military objectives within or
near densely populated areas”.'”* However, “the failure of a party to abide by this obligation does
not relieve the attacking side of its duty to abide by the principles of distinction and proportionality

when launching an attack”.'”

99.  Finally, the attack in question must have resulted in death or serious injury to body or health

within the civilian population.196
2. Mens Rea

100. In order to satisfy the mens rea required for the crime of attacks on civilians, the Prosecution

must establish that the perpetrator wilfully made the civilian population or individual civilians the

187

Strugar Appeal Judgement, para. 271; Gali¢ Appeal Judgement, para. 133.
188

Gali¢ Appeal Judgement, para. 130; Kordic and Cerkez Appeal Judgement, para. 54 (as revised by the Kordic
and Cerkez Appeal Judgement Corrigendum of 26 January 2005); Blaski¢ Appeal Judgement, para. 109.

Gali¢ Appeal Judgement, para. 190; Martic Trial Judgement, para. 69. See also Strugar Appeal Judgement,
para. 179. Military objectives that may be lawfully attacked are “those objects which by their nature, location,
purpose or use make an effective contribution to military action and whose total or partial destruction, capture or
neutralization, in the circumstances ruling at the time, offers a definite military advantage”, Article 52(2) of
Additional Protocol I; Kordic and Cerkez Appeal Judgement, para. 53.

Gali¢ Appeal Judgement, para. 132, affirming Gali¢ Trial Judgement, para. 57. See also Threat or Use of
Nuclear Weapons, ICJ Advisory Opinion, para. 78.

Galic¢ Appeal Judgement, para. 132; Galic Trial Judgement, fn. 101.

Y2 See Galic Trial Judgement, para. 58; Article 51(5)(b) of Additional Protocol I.

193 Galic¢ Appeal Judgement, para. 132, affirming Galic Trial Judgement, para. 60.

194 Galic¢ Appeal Judgement, para. 194.

193 Galic¢ Appeal Judgement, para. 194, affirming Galic Trial Judgement, para. 61.

19 Kordi¢ and Cerkez Appeal Judgement, paras 55-67; D. MiloSevi¢ Trial Judgement, para.942; Gali¢ Trial
Judgement, paras 43, 56; Blaskic Trial Judgement, para. 180; Article 85(3) of Additional Protocol I.

189

190

191
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object of attack.'”’ The concept of “wilfulness” encompasses both the notions of direct intent and

indirect intent, that is, the concept of recklessness, excluding mere negligence.'”®

101. It must also be proven that the perpetrator was aware or should have been aware of the
civilian status of the persons attacked.'” International humanitarian law dictates that if there is
doubt about a person’s status, he shall be considered a civilian.’® In the context of a criminal trial,
it is the Prosecution that must prove that “in the given circumstances a reasonable person could not
have believed that the individual he or she attacked was a combatant”.**" The intent to target
civilians can be proved through inferences from direct or circumstantial evidence.”” The Appeals
Chamber further held that “[t]here is no requirement of the intent to attack particular civilians;
rather it is prohibited to make the civilian population as such, as well as individual civilians, the

object of an attack”. >

D. Murder

102. In addition to the general requirements of Articles 3 and 5 of the Statute set out above, the

elements of the crime of murder are the following:
1. the death of a victim;
ii.  the death was the result of an act or omission of the perpetrator; and

iii.  the perpetrator intended to kill the victim or wilfully harm or inflict serious injury with

the reasonable knowledge that the attack was likely to result in death.”*

103.  The actus reus of murder requires that the victim died as a result of an act or omission of the

perpetrator.205 Proof beyond reasonable doubt that the person was murdered does not require

197 Strugar Appeal Judgement, para.270; Gali¢ Appeal Judgement, para. 140; Article 85(3)(a) of Additional

Protocol 1.

Martic¢ Trial Judgement, para. 72. See also Strugar Appeal Judgement, para. 270; Gali¢ Appeal Judgement,
para. 140, affirming to Gali¢ Trial Judgement, para.54; D. MiloSevi¢ Trial Judgement, para. 951; ICRC
Commentary on Additional Protocols, para. 3474 (with respect to Article 85(3) of Additional Protocol I).

Galic¢ Appeal Judgement, para. 140, affirming Galic Trial Judgement, para. 55.

200 Article 50(1) of Additional Protocol I. ICRC Commentary on Additional Protocols, para. 1920 stating that the
presumption of civilian status applies to “persons who have not committed hostile acts, but whose status seems
doubtful because of the circumstances. They should be considered to be civilians until further information is
available, and should therefore not be attacked”. See also D. Milosevic¢ Appeal Judgement, para. 60.

Gali¢ Appeal Judgement, para. 140, affirming Gali¢ Trial Judgement, para.55. See also Blaski¢ Appeal
Judgement, para. 111; Kordic and Cerkez Appeal Judgement, para. 48.

D. MiloSevi¢ Appeal Judgement, paras 66-67; Strugar Appeal Judgement, para. 271.

Strugar Appeal Judgement, para. 271.

198

199

201

202
203

204 Kvocka et al. Appeal Judgement, para. 261. See also Kordi¢ and Cerkez Appeal Judgement, para. 37; Celebici
Appeal Judgement, para. 423.
205 See Kvocka et al. Appeal Judgement, para. 259.
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retrieval of the victim’s dead body.*”® The death may be established by circumstantial evidence,

provided it is the only reasonable inference that can be drawn from the evidence.””’

104. The mens rea for murder includes both direct and indirect intent. Direct intent requires the
perpetrator’s desire to cause the death of the victim as a result of his act or omission, whereas
indirect intent comprises the perpetrator’s knowledge that the death of the victim was the probable
consequence of his act or omission.””® Negligence and gross negligence cannot be construed as

indirect intent.>”
E. Extermination

105.  PeriSic is charged with extermination, as a crime against humanity under Article 5(b) of the

Statute (Count 13).

106.  Extermination is the act of killing on a large scale.?'’ The jurisprudence of the Tribunal has
consistently held that, apart from the question of scale, the core elements of murder and
extermination are the same.>!! The actus reus consists of “any act, omission or combination thereof
that contributes directly or indirectly to the killing of a large number of individuals”.*'* It also
includes subjecting “a widespread number of people, or the systematic subjection of a number of

people, to conditions of living that would lead to their deaths”.*"?

107. The requirement of killings on a large scale does not suggest a numerical minimum,*'* nor a
precise identification of certain named or described persons; it suffices to establish that killings

215 . .
occurred on a mass scale.” ” An assessment of whether this requirement has been met must be made

206 See Kvocka et al. Appeal Judgement, para. 260; Martic Trial Judgement, para. 59; Krnojelac Trial Judgement,

para. 326; Tadic Trial Judgement, para. 240.

Kvocka et al. Appeal Judgement, para. 260. See also Delic¢ Trial Judgement, para. 47; Marti¢ Trial Judgement,
para. 59; Brdanin Trial Judgement, paras 383-385; Krnojelac Trial Judgement, paras 326-327; Tadic Trial
Judgement, para. 240; Halilovic Trial Judgement, para. 37.

See Kvocka et al. Appeal Judgement, para.259; Deli¢ Trial Judgement, para. 48; Strugar Trial Judgement,
para. 235; Krstic Trial Judgement, para. 495; Celebici Trial Judgement, para. 435.

Delic Trial Judgement, para. 48; Martic Trial Judgement, para. 60; Oric Trial Judgement, para. 348; Stakic Trial
Judgement, para. 587. See also Strugar Trial Judgement, paras 235-236; Brdanin Trial Judgement, para. 386.
Stakic¢ Appeal Judgement, para. 259, citing Ntakirutimana and Ntakirutimana Appeal Judgement, para. 516. See
also Seromba Appeal Judgement, para. 190.

Krajisnik Trial Judgement, para.716; Blagojevi¢ and Joki¢ Trial Judgement, para.571; Brdanin Trial
Judgement, para. 388. See also Marti¢ Trial Judgement, para. 62. For the elements of murder, see supra paras
102-104.

Seromba Appeal Judgement, para. 189, citing Brdanin Trial Judgement, para. 389; Vasiljevic Trial Judgement,
para. 229.

Stakic Appeal Judgement, para. 259; Ntakirutimana and Ntakirutimana Appeal Judgement, para. 522.

Brdanin Appeal Judgement, para. 471; Stakic Appeal Judgement, para. 260; Ntakirutimana and Ntakirutimana
Appeal Judgement, para. 516. By way of illustration, the Trial Chamber in Krajisnik found that incidents
involving less than thirty killings fulfilled the element of mass scale, considering the surrounding circumstances,
Krajisnik Trial Judgement, para. 720.

Stakic¢ Appeal Judgement, para. 260 citing Ntakirutimana and Ntakirutimana Appeal Judgement, para. 521;
Brdanin Appeal Judgement, para. 471.
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on the basis of a case-by-case analysis of all relevant factors.”'® It is not necessary that a large
number of killings occurred during a single incident in a concentrated place over a short period. It
may also be found “on an accumulation of separate and unrelated incidents, meaning on an
aggregated basis”.?'” The Trial Chamber further notes that the elements of the crime of

extermination neither require the existence of a “vast scheme of collective murder”.*'®

108. The mens rea for extermination is that “the accused intended, by his acts or omissions,
either killing on a large scale, or the subjection of a widespread number of people, or systematic

subjection of a number of people, to conditions of living that would lead to their deaths”.*"

F. Other Inhumane Acts

109.  PeriSic is charged with inhumane acts, as crimes against humanity punishable under Article
5(i) of the Statute. These include injuring and wounding civilians (Counts 3 and 7) and inflicting

serious injuries, wounding and forcible transfer (Count 11).

110.  “Other inhumane acts” is a category of crimes against humanity recognised as forming part
of customary international law.*® It functions as a residual category for serious crimes that are not
otherwise enumerated in Article 5 of the Statute, but which require proof of the same chapeau

elements.?’!

111.  According to the Appeals Chamber, serious physical and mental injury or wounding is an

222 To establish the actus reus “the

“inhumane act” within the meaning of Article 5 of the Statute.
victim must have suffered serious bodily or mental harm” and the suffering must be the result of an
act of the perpetlrator.223 The degree of severity must be assessed on a case by case basis with due

regard for the individual circumstances.***

26 Marti¢ Trial Judgement, para.63; Staki¢ Trial Judgement, para. 640; Brdanin Trial Judgement, para.391;

Blagojevic and Jokic Trial Judgement, para. 573. The relevant factors include “the time and place of the killings,
the selection of the victims, and the manner in which they were targeted”, Krajisnik Trial Judgement, para. 716.
See also Nahimana et al. Trial Judgement, para. 1061.

Marti¢ Trial Judgement, para. 63; Brdanin Trial Judgement, para.391. See also Staki¢ Trial Judgement,
para. 640.

Stakic Appeal Judgement, paras 258-259. See also Krsti¢ Appeal Judgement, para. 225.

Stakic¢ Appeal Judgement, para. 259, citing Ntakirutimana and Ntakirutimana Appeal Judgement, para. 522.
Staki¢ Appeal Judgement, para.315. The crime of other inhumane acts has been included in the following
international legal instruments: Article 6(c) of the Nuremberg Charter; Article 5(c) of the Tokyo Charter;
Article II(c) of Control Council Law No. 10. Convictions have been entered on this ground. The Appeals
Chamber also noted “that numerous human rights treaties also prohibit inhuman and degrading treatment”,
including the ICCPR and the ECHR, Staki¢ Appeal Judgement, fn. 649. See also Kordi¢ and Cerkez Appeal
Judgement, para. 117.

Galic Trial Judgement, para. 152. See also Kordic and Cerkez Appeal Judgement, para. 117.

Blaskic Trial Judgement, para. 239. See also Kordi¢ and Cerkez Appeal Judgement, para. 117.

Kordic and Cerkez Appeal Judgement, para. 117.

2 Ibid.
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112.  The mens rea for the crime of inhumane acts is satisfied if, at the time of the act or
omission, the perpetrator had direct or indirect intent to inflict, by act or omission, serious physical
or mental suffering or to commit a serious attack on the victim’s human dignity.225 Indirect intent
requires that the perpetrator knew that his or her act or omission was likely to cause serious physical

or mental suffering or a serious attack upon human dignity and was reckless thereto.*%

113.  Forcible transfer is considered in the jurisprudence of the Tribunal to constitute “other
inhumane acts”.**’ Forcible transfer entails the forcible displacement of persons from the area in
which they are lawfully present, without grounds permitted under international law.?

114. The actus reus of forcible transfer is the forced displacement of persons within national
boundaries.”” The element that the displacement be forced requires that the victims had no genuine
choice in their displacement.”” Fear of violence, duress, detention, psychological oppression, and
other such circumstances may create an environment where there is no choice but to leave, thus
amounting to the forced displacement of persons.>! In situations where the victims have consented,
or even requested, their removal, that consent “must be real in the sense that it is given voluntarily
and as a result of the individual’s free will, assessed in the light of surrounding circumstances” >
Consequently, the trier of fact must consider the prevailing situation and atmosphere, as well as all
relevant circumstances, including in particular the victims’ vulnerability, when assessing whether

: - . . . 233
the displaced victims had a genuine choice to remain or leave.

115. International law recognises limited circumstances under which involuntary displacements

234

are permitted on humanitarian grounds.”" Thus, in cases where displacements are permitted on

humanitarian grounds, the act of displacement cannot constitute the actus reus of forcible

225 Krnojelac Trial Judgement, para. 132; Vasiljevi¢ Trial Judgement, para. 236; Kayishema and Ruzindana Trial

Judgement, para. 153. See also Kordic and Cerkez Appeal Judgement, para. 117.

D. Milosevi¢ Trial Judgement, para. 935; Blagojevic and Jokic¢ Trial Judgement, para. 628; Krnojelac Trial
Judgement, para. 132; Vasiljevic Trial Judgement, para. 236; Galic Trial Judgement, para. 154; Kayishema and
Ruzindana Trial Judgement, para. 153.

Staki¢ Appeal Judgement, para. 317; Kupreskic et al. Trial Judgement, para. 566; Kordic¢ and Cerkez Trial
Judgement, para. 270.

Krajisnik Trial Judgement, para. 723.

Stakic¢ Appeal Judgement, para. 317.

Stakic¢ Appeal Judgement, para. 279; Krnojelac Appeal Judgement, para. 229.

Stakic Appeal Judgement, para. 281.

Stakic Appeal Judgement, para. 279. See also Krnojelac Appeal Judgement para. 229.

Blagojevic and Jokic Trial Judgement, para. 596.

Article 49(2) of Geneva Convention IV, which is applicable to international armed conflict, provides that “the
Occupying Power may undertake total or partial evacuation of a given area if the security of the population or
imperative military reasons so demand”. Similarly, Article 17 of Additional Protocol II, which is applicable to
non-international armed conflict, provides that “[t]he displacement of the civilian population shall not be ordered
for reasons related to the conflict unless the security of the civilians involved or imperative military reasons so
demand”. See also Marti¢ Trial Judgement, para. 109.
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transfer.””> However, displacements for humanitarian reasons are not justifiable where the
humanitarian crisis that caused the displacement is itself the result of the accused’s own unlawful

activity.236

116. The mens rea of forcible transfer is that the perpetrator must intend to displace the victims
within the relevant national border.*’ It is not necessary that the perpetrator intends the

displacement to be permanent.23 8

G. Persecutions

117. PeriSi¢ is charged with persecutions on political, racial or religious grounds, as a crime
against humanity under Article 5(h) of the Statute (Count 12), including murder, cruel and

inhumane treatment and forcible transfer.
118.  The crime of persecutions consists of an act or omission which:

(a) discriminates in fact and which denies or infringes upon a fundamental right laid down in
international customary or treaty law (actus reus); and

(b) was carried out deliberately with the intention to discriminate on political, racial or religious
grounds (mens rea).239

119. The acts underlying the crime of persecutions can include those listed under the other sub-
headings of Article 5 of the Statute or provided for elsewhere in the Statute,**’ as well as other acts
that are not explicitly mentioned in the Statute.”*' The Trial Chamber notes in this respect that the
underlying act itself need not constitute a crime in international law.>** However, not any denial or
infringement of a fundamental right, committed with the requisite discriminatory intent, is serious
enough to constitute the crime of persecution as a crime against humanity.243 In order to amount to
persecutions, acts not enumerated as a crime under the Statute must be of equal gravity to the

crimes listed in Article 5 of the Statute, whether considered in isolation or in conjunction with other

235
236
237
238
239

Stakic¢ Appeal Judgement, paras 286-287.

Stakic Appeal Judgement, para. 287.

Stakic Appeal Judgement, para. 317.

Stakic¢ Appeal Judgement, paras 278, 317.

Staki¢ Appeal Judgement, para. 327; Kvocka et al. Appeal Judgement, para. 320; Kordic¢ and Cerkez Appeal
Judgement, para. 101; Blaskic Appeal Judgement, para. 131; Vasiljevi¢ Appeal Judgement, para. 113; Krnojelac
Appeal Judgement, para. 185. Notwithstanding the conjunctive “and” in the text of Article 5(h) of the Statute, it
is well established in the jurisprudence of the Tribunal that each of the three grounds listed (political, racial or
religious) is in itself sufficient to qualify an act as persecution, Tadic¢ Trial Judgement, para. 713. See also
Blaskic Appeal Judgement, para. 164; Krnojelac Appeal Judgement, para. 184.

Brdanin Appeal Judgement, para. 296; Krnojelac Appeal Judgement, para. 219.

Brdanin Appeal Judgement, para. 296. See also Kvocka et al. Appeal Judgement, paras 321-323.

Brdanin Appeal Judgement, para. 296; Kvocka et al. Appeal Judgement, para. 323.

Kordic and Cerkez Appeal Judgement, para. 103; Blaski¢ Appeal Judgement, para. 139.
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acts.”** In order to apply the standard of gravity, these acts should be examined in their context and

with consideration of their cumulative effect.’*

120.  According to the jurisprudence of the Tribunal, the act of murder, cruel and inhumane
treatment as well as forcible transfer, charged by the Prosecution under Count 12 of the Indictment,

may constitute underlying acts of the crime of 1:)(3,1rsecuti0n.246

121. The mens rea for persecutions requires a specific intent to discriminate on political, racial or
religious grounds.247 This intent must be aimed at a group, rather than an individual; thus, the mens
rea “is the specific intent to cause injury to a human being because he belongs to a particular
community or group”*® It is the requirement that the underlying act be committed on
discriminatory grounds that distinguishes persecution from other crimes against humanity.249 There
is no requirement that the perpetrator possess a ‘“persecutory intent” over and above a

discriminatory intent.”>

122.  The discriminatory intent may, for example, be inferred from the discriminatory nature of an
attack characterised as a crime against humanity, provided that the circumstances surrounding the
commission of the alleged acts substantiate the existence of such a specific intent.>' Circumstances
that may be taken into consideration when inferring discriminatory intent include “the systematic
nature of the crimes committed against a racial or religious group and the general attitude of the
alleged perpetrator as demonstrated by his behaviour”. > Generally, such “specific intent in general
can only be inferred from objective facts and the general conduct of an accused seen in its

. 2
entirety”. >3

123.  The Prosecution charges Peri$i¢ with the crime of murder as a crime against humanity under

Counts 1, 5 and 9, and as a violation of the laws or customs of war under Counts 2, 6 and 10

24 Brdanin Appeal Judgement, para. 296. See also Simic Appeal Judgement, para. 177; Naletilic and Martinovic¢
Appeal Judgement, para. 574; Kvocka et al. Appeal Judgement, paras 321-323.

w Naletilic and Martinovic Appeal Judgement, para. 574; Kvocka et al. Appeal Judgement, para.321. For
examples of acts not listed in Article 5 of the Statute which were still found to amount to sufficient gravity to
constitute persecution, considering their context and cumulative effect, see Kvocka et al. Appeal Judgement,
paras 322-325; Krnojelac Appeal Judgement, para. 199.

246 See e.g. Kordic and Cerkez Appeal Judgement, para. 106; Blaski¢ Appeal Judgement, paras 143, 151-153, 155;
Vasiljevic Appeal Judgement, para. 143; Krnojelac Appeal Judgement, para. 188.

247 Stakic Appeal Judgement, para. 328; Kvocka et al. Appeal Judgement, para. 460; Blaskic Appeal Judgement,
para. 164; Kordic and Cerkez Appeal Judgement, para. 110; Vasiljevi¢ Appeal Judgement, para. 113; Krnojelac
Appeal Judgement, para. 184.

8 Kordic and Cerkez Appeal Judgement, para. 111; Blaski¢ Appeal Judgement, para. 165.

9 Martic¢ Trial Judgement, para. 115; Kupreskic et al. Trial Judgement, para. 607.

230 Kordic and Cerkez Appeal Judgement, para. 111; Blaski¢ Appeal Judgement, para. 165.

»l See Naletilic and Martinovi¢ Appeal Judgement, paras 131, 146; Kvocka et al. Appeal Judgement, para. 366;
Kordi¢ and Cerkez Appeal Judgement, para. 110; Blaski¢ Appeal Judgement, para. 164; Krnojelac Appeal
Judgement, 184.

22 Kvocka et al. Appeal Judgement, para. 460; Krnojelac Appeal Judgement, para. 184.

23 Kordic and Cerkez Appeal Judgement, para. 715.
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pursuant to Articles 5 and 3 of the Statute respectively.25 * Common Article 3(1) (a) of the Geneva

Conventions provides the basis for the inclusion of murder under Article 3 of the Statute.””

H. Individual Criminal Responsibility

1. Responsibility Under Article 7(1) of the Statute — Aiding and Abetting

124.  The Prosecution charges Momcilo Perisi¢ with aiding and abetting the planning, preparation
or execution of the crimes alleged in Counts 1 to 4 and 9 to 13 of the Indictment pursuant to Article

7(1).25
125.  Article 7(1) of the Statute provides:

A person who planned, instigated, ordered, committed or otherwise aided and abetted in the
planning, preparation or execution of a crime referred to in articles 2 to 5 of the present Statute,
shall be individually responsible for the crime.

(a) Aiding and Abetting

(i) Actus Reus

126. “Aiding and abetting” consists of acts or omissions directed at providing practical
assistance, encouragement or moral support to the perpetration of the crime, which have a
substantial effect on the perpetration of the crime.”” The Appeals Chamber expressly stated that
“specific direction” is not a requisite element of the actus reus of aiding and abetting.**® There is no
requirement of a cause-effect relationship between the conduct of the aider and abettor and the

commission of the crime or that such conduct served as a condition precedent to the commission of

254

Indi 14, 17, 21.
s ndictment, pp 14, 17,

Celebici Appeal Judgement, paras 136, 419-420; Tadi¢ October 1995 Appeal Jurisdiction Decision, paras 87, 89;
Oric Trial Judgement, para. 344; Delic Trial Judgement, para. 43; Krnojelac Trial Judgement, para. 52. Common
Article 3: “[T]he following acts are and shall remain prohibited at any time and in any place whatsoever [...]: (a)
violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture; [...]”
(emphasis added).

Indictment, pp 14, 21.

Mrksi¢ and Sljivancanin Appeal Judgement, para. 81; Karera Appeal Judgement, para. 321; Blagojevic and
Joki¢ Appeal Judgement, para. 127; Blaskic Appeal Judgement, para. 45; Simic¢ Appeal Judgement, para. 85. See
also Oric¢ Appeal Judgement, para. 43. For a thorough analysis of the actus reus of aiding and abetting, see
FurundZija Trial Judgement, paras 192-235.

Mrksic and Sljivancanin Appeal Judgement, para. 159. The Appeals Chamber in Blagojevic and Jokic held that
“specific direction” has not always been included as element of the actus reus of aiding and abetting and that this
may be explained that “such a finding will often be implicit in the finding that the accused has provided practical
assistance to the principal perpetrator which had a substantial effect on the commission of the crime” considered
that “to the extent that specific direction forms an implicit part of the actus reus of aiding and abetting, where the
accused knowingly participated in the commission of an offence and his or her participation substantially
affected the commission of that offence, the fact that his or her participation amounted to no more than his or her
‘routine duties’ will not exculpate the accused”, Blagojevic and Joki¢ Appeal Judgement, paras 182, 185-189.

256

258
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the crime.” The actus reus of aiding and abetting a crime may occur before, during, or after the

2
d60

principal crime has been committe and at a location which is removed from that where the

.. . . . 261
principal crime is committed.

127. The aider and abettor is always an accessory to the crime perpetrated by another person, the
plrincipal.262 For an accused to be liable for aiding and abetting, the underlying crime must
ultimately be committed by the principal perpetrator. It is however not necessary that the latter be
identified or tried, even in cases of crimes requiring specific intent.”® It is also not necessary that

the principal perpetrator be aware of the aider and abettor’s contribution to the crime.”**

128. The determination of whether conduct substantially assists the commission of a crime
requires a fact-based inquiry.265 The Appeals Chamber has determined that the actus reus of aiding
and abetting may be satisfied by a commander permitting the use of resources under his or her
control, including personnel, to facilitate the perpetration of a crime.”*® Furthermore, the fact that
the aider and abettor’s conduct amounted to no more than his “routine duties” does not exculpate

him, if such conduct substantially contributed to the commission of the crime.?®’

(i1)) Mens Rea

129.  The requisite mental element of aiding and abetting is knowledge that the acts performed
assist the commission of the specific crime of the principal perpetrator.”®® The aider and abettor
must be aware of the “essential elements” of the crime committed by the principal perpetrator,
including the state of mind of the principal perpetrator.269 It is not required, however, that the aider

- 270
and abettor share the mens rea required for such crime.

130.  As consistently confirmed by the Appeals Chamber:

29 Mrksic and Sljivancanin Appeal Judgement, para. 81; Blagojevic and Joki¢ Appeal Judgement, paras 127, 134;

Simic¢ Appeal Judgement, para. 85; Blaski¢ Appeal Judgement, para.48. See also Nahimana et al. Appeal
Judgement, para. 482.

Mrksic and Sljivancanin Appeal Judgement, para. 81; Blagojevic and Joki¢ Appeal Judgement, para. 127; Simic
Appeal Judgement, para. 85; Blaskic¢ Appeal Judgement, para. 48.

Mrksic and Sljivancanin Appeal Judgement, para. 81; Blaski¢ Appeal Judgement, para. 48.

Tadic¢ Appeal Judgement, para. 229.

Milutinovic et al. Trial Judgement, para. 92.

Tadic Appeal Judgement, para. 229; Milutinovic et al. Trial Judgement, para. 94.

Blagojevic and Jokic¢ Appeal Judgement, para. 134.

Blagojevic and Jokic¢ Appeal Judgement, para. 127. Krsti¢ Appeal Judgement, paras 137, 138, 144.

Blagojevic and Jokic¢ Appeal Judgement, para. 189.

Seromba Appeal Judgement, para. 56; Blagojevic and Joki¢ Appeal Judgement, para. 127; Ntagerura et al.
Appeal Judgement, para.370; Simic¢ Appeal Judgement, para. 86; Blaski¢ Appeal Judgement, paras 45-46;
Vasiljevic¢ Appeal Judgement, para. 102.

Blagojevic and Jokic¢ Appeal Judgement, para. 221. See also Oric¢ Appeal Judgement, para. 43. It is not required
that the accused knew the precise crime that was intended and committed by the principal, see Blaski¢ Appeal
Judgement, para. 50.

Blagojevic and Jokic¢ Appeal Judgement, para. 221 (emphasis added).
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[I]t is not necessary that the aider and abettor knows either the precise crime that was intended or
the one that was, in the event, committed. If he is aware that one of a number of crimes will
probably be committed, and one of those crimes is in fact committed, he has intended to facilitate
the commission of that crime, and is guilty as an aider and abettor.””!

131. In addition, the Appeals Chamber recently recalled that it rejected an elevated mens rea
requirement for aiding and abetting, namely the proposition that the aider and abettor needs to have

intended to provide assistance.

132.  In cases of specific intent crimes, the aider and abettor must know of the principal

perpetrator’s specific intent.””
(iii) Omission

133.  As anticipated earlier, the actus reus may, under certain circumstances, take the form of an
omission.””* The Appeals Chamber has consistently indicated that an accused may incur criminal
responsibility under Article 7(1) for omission where there is a legal duty to act.’”” The Appeals
Chamber in Mrksi¢ and Sljivancanin recently found that the Trial Chamber in that case “properly
considered aiding and abetting by omission as a recognised mode of liability under the International

Tribunal’s jurisdiction”.*"®

134. The actus reus and mens rea requirements in order to enter a conviction for aiding and

27T 1t follows that the

abetting by omission are the same as for aiding and abetting by a positive act.
actus reus will be fulfilled when it is established that, given the circumstances of the case, the
failure to discharge a legal duty to act was directed to assist, encourage or lend moral support to the
perpetration of the crime and had a substantial effect on the realisation of that crime.””® As to the

mens rea, “the aider and abettor must know that his omission assists in the commission of the crime

2 Simi¢ Appeal Judgement, para. 86; Mrksic and Sljivancanin Appeal Judgement, para.49. See also Blaskic¢

Appeal Judgement, para. 49, citing FurundZija Trial Judgement, para. 246; Ndindabahizi Appeal Judgement,
para. 122.

Mrksic and Sljivancanin Appeal Judgement, para. 159. See also Blaski¢ Appeal Judgement, para. 49, citing
Vasiljevi¢ Appeal Judgement, para. 102; Blagojevic and Jokic¢ Appeal Judgement, para. 222.

Blagojevic and Jokic Appeal Judgement, para. 127; Simic¢ Appeal Judgement, para. 86. See also Krsti¢ Appeal
Judgement, paras 140-141.

Blaskic Appeal Judgement, paras 47, 663.

Mrksic and Sljivancanin Appeal Judgement, paras 134-135; Ori¢ Appeal Judgement, para. 43; Brdanin Appeal
Judgement, para. 274; Gali¢ Appeal Judgement, para. 175; Blaski¢ Appeal Judgement, paras 47, 663-664;
Nahimana et al. Appeal Judgement, para. 482. As to the legal duty to act, the Appeals Chamber has, for instance,
held that the breach of a legal duty imposed by the laws and customs of war gives rise to individual criminal
responsibility, Mrksic and Sljivancanin Appeal Judgement, paras 93-94, 151.

Mrksic and Sljivancanin Appeal Judgement, para. 135.

See Mrksi¢ and §ljivanéanin Appeal Judgement, paras 49, 81, 93-94, 146, 156; Ori¢ Appeal Judgement,
para. 43; Brdanin Appeal Judgement, para. 274.

Mrksic and Sljivanc¢anin Appeal Judgement, paras 49, 146.
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of the principal perpetrator and must be aware of the essential elements of the crime which was

ultimately committed by the principal perpetrator”.””

135. The Appeals Chamber held that this form of liability necessarily and implicitly requires that
the accused had the ability to act, i.e. that “there were means available to the accused to fulfil [his

legal] duty”.**

(iv) “Tacit Approval and Encouragement”

136.  An accused may incur criminal responsibility for aiding and abetting, “when it is established
that his conduct amounted to tacit approval and encouragement of the crime and that such conduct
substantially contributed to the crime”.?®! The Appeals Chamber in Brdanin drew a distinction
between aiding and abetting by omission where there is a legal duty to act and aiding and abetting
by tacit approval and encouragement.”® The criminal responsibility for “tacit approval and
encouragement” is based not on a duty to act, but on “the encouragement and support that might be
afforded to the principals of the crime from such an omission”.” In cases where criminal
responsibility was found, the accused held a position of authority over the principal perpetrator and
was present at the scene of the crime. Such combination allowed the inference that his non-
intervention amounted to tacit approval and encouragement.”** The contribution of the accused does
not need to be tangible and his presence does not need to be a conditio sine qua non to the
commission of the crime by the principal perpetrator, provided he is aware of the possible effect of

his presence on the commission of the crime.

2. Responsibility Under Article 7(3) of the Statute — Superior Responsibility

137. The Prosecution charges Momcilo PeriSi¢ with superior responsibility pursuant to Article
7(3) of the Statute for failing to prevent or punish his subordinates, including the military personnel
of the Army of the Republika Srpska (“VRS”) and the Army of the Serbian Krajina (“SVK?”), for

the commission of the crimes alleged in Counts 1 to 13 of the Indictment.

279
280
281

Mrksic and Sljivancéanin Appeal Judgement, paras 49, 146.

Mrksic and Sljivanc¢anin Appeal Judgement, para. 154.

Brdanin Appeal Judgement, para.273. See also Kayishema and Ruzindana Trial Judgement, paras 201-202;
Aleksovski Trial Judgement, para. 87; Akayesu Trial Judgement, para. 706.

Brdanin Appeal Judgement, paras 273-274; Ntagerura et al. Appeal Judgement, para. 338. See also Aleksovski
Trial Judgement, para. 87; Akayesu Trial Judgement, para. 706.

Brdanin Appeal Judgement, para. 273. See also Kayishema and Ruzindana Appeal Judgement, paras 201-202,
affirming Kayishema and Ruzindana Trial Judgement, para. 202; Akayesu Trial Judgement, para. 705.

Brdanin Appeal Judgement, para. 273; Kayishema and Ruzindana Trial Judgement, para. 200; FurundZija Trial
Judgement, paras 207-209.

Kayishema and Ruzindana Appeal Judgement, para. 201, affirming Kayishema and Ruzindana Trial Judgement,
paras 200-201.
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138. Article 7(3) of the Statute reads as follows:

The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by a
subordinate does not relieve his superior of criminal responsibility if he knew or had reason to
know that the subordinate was about to commit such acts or had done so and the superior failed to
take the necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof.

Article 7(3) of the Statute is applicable to all acts referred to in Articles 2 to 5 of the Statute and
applies to both international and non-international armed conflicts.”® Superior responsibility
applies to every superior at every level.”® This also includes responsibility, for example, for
military troops who have been temporarily assigned to a military commander,”® if the troops were
under the effective control of that commander at the time when the acts charged in the indictment
were committed.”®® Furthermore, “commission” by a subordinate as used in Article 7(3) must be
understood in a broad sense, to encompass all modes of liability listed in Article 7(1).*° The
superior does not need to know the exact identity of those subordinates who committed the crimes,

to be held responsible under Article 7(3) of the Statute.*”!

139.  With regard to the nature of superior responsibility in international law, this Trial Chamber
concurs with the Halilovi¢ Trial Chamber, which, having examined in detail the development of the
notion of command responsibility with a view to determining its nature, held that “command
responsibility is responsibility for [the] omission” to prevent or punish crimes committed by
subordinates,”*” and that the gravity to be attached to the superior’s omission is to be considered in

proportion to the gravity of the crime committed by the subordinate.*”?

(a) The Elements of Superior Responsibility

140. It is firmly established in the jurisprudence of the Tribunal that for a superior to be held

responsible under Article 7(3) of the Statute, the following elements must be established:

i. the existence of a superior-subordinate relationship;

286
287
288
289
290

See e.g. HadZihasanovic and Kubura Appeal Jurisdiction Decision, para. 31.

See Kunarac et al. Trial Judgement, para. 398.

Kunarac et al. Trial Judgement, para. 399.

Kunarac et al. Trial Judgement, para. 399, citing Celebici Appeal Judgement, paras 197-198, 256.

Nahimana et al. Appeal Judgement, paras 485-486; Oric¢ Appeal Judgement, para. 21; Blagojevic and Jokic¢
Appeal Judgement, paras 280-282.

Blagojevic and Joki¢ Appeal Judgement, para.287; Delic¢ Trial Judgement, para. 56; Oric¢ Trial Judgement,
para. 305. The Appeals Chamber held that “notwithstanding the degree of specificity with which the culpable
subordinates must be identified, in any event, their existence as such must be established. If not, individual
criminal liability under Article 7(3) of the Statute cannot arise”, Oric¢ Appeal Judgement, para. 35.

Halilovic Trial Judgement, para. 54; HadZihasanovi¢ and Kubura Trial Judgement, paras 75, 191. See also Oric
Trial Judgement, para. 293.

Halilovic Trial Judgement, para. 54. “[T]he gravity of the failure to prevent or punish is in part dependent on the
gravity of the underlying subordinate crimes”, Celebici Appeal Judgement, para. 741.
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ii. the superior knew or had reason to know that the criminal act was about to be or had been
committed; and

iii. the superior failed to take the necessary and reasonable measures to prevent the criminal act or
punish the perpetrator thereof.*

(i) Superior-Subordinate Relationship

141. The superior’s position of command over the perpetrators of the crimes is the legal basis

upon which rests the commander’s duty to act in order to prevent or punish the crimes of his

subordinates and the corollary liability for a failure to do so0.**

142. The existence of a superior-subordinate relationship depends on two factors: i) whether at

296

the time of the commission of the crimes™" the perpetrators were subordinates of the superior and

ii) whether the latter exercised effective control over them.>’

143.  The subordination does not need to be direct or formal.®® A superior may be held
responsible pursuant to Article 7(3) whether he was a de jure or de facto commander, as long as by
virtue of his position, he was “senior in some sort of formal or informal hierarchy to the

59299

. . . 300
perpetrator”~” and exercised effective control over such subordinate.

144. Effective control is defined as the superior’s material ability to prevent or punish criminal
conduct of his subordinates. However that control is exercised, this is the threshold to be reached in

establishing a superior-subordinate relationship for the purpose of Article 7(3).%!

145.  As a matter of law, it is immaterial whether effective control descends from the superior to
the subordinate perpetrator through intermediary subordinates. Likewise, it is immaterial whether
the subordinate is found to have participated in the crimes through intermediaries as long as his

criminal responsibility is established beyond reasonable doubt.***

24 Blaski¢ Appeal Judgement, para. 484. See also Nahimana et al. Appeal Judgement, para. 484; D. MiloSevic

Appeal Judgement, para. 280.
Aleksovski Appeal Judgement, para. 76; Celebici Appeal Judgement, para. 191.
See HadZihasanovic and Kubura Appeal Jurisdiction Decision, para. 51.
o See Celebici Appeal Judgement, para. 303; Halilovi¢ Appeal Judgement, para. 59.

Ibid.
299 Halilovi¢ Appeal Judgement, para. 59. See also Celebici Appeal Judgement, paras 193, 195. A superior vested
with de jure authority who does not have effective control over his or her subordinates would therefore not incur
criminal responsibility pursuant to the doctrine of superior responsibility, whereas a de facto superior who lacks
formal letters of appointment or commission but, in reality, has effective control over the perpetrators of
offences would incur criminal responsibility where he failed to prevent or punish such criminal conduct, see
Celebici Appeal Judgement, para. 197. See also Strugar Trial Judgement, para. 363; High Command Case,
pp 543-544.
See Celebici Appeal Judgement, paras 192-198.
Halilovi¢ Appeal Judgement, para. 59; Celebici Appeal Judgement, para. 256.
Oric Appeal Judgement, para. 20.
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146. The Appeals Chamber in Celebici held that a court may presume that the possession of de
jure power over a subordinate may result in effective control unless proof of the contrary is
produced. However, as clarified by the Appeals Chamber in HadZihasanovic and Kubura:

[The Appeals Chamber in Celebici did not reverse the burden of proof. It simply acknowledged

that the possession of de jure authority constitutes prima facie a reasonable basis for assuming that

an accused has effective control over his subordinates. Thus, the burden of proving beyond

reasonable doubt that the accused had effective control over his subordinates ultimately rests with
the Prosecution.’”

147.  Cooperation in itself and/or the mere ability to exercise influence over subordinates is not

sufficient to establish effective control.***

5 and are

148.  The indicators of effective control are more a matter of evidence than of law’
“limited to showing that the accused had the power to prevent, punish, or initiate measures leading
to proceedings against the alleged perpetrators where appropriate”.g’06 Factors indicative of an
individual’s position of authority and effective control may include: the procedure used for
appointment of an accused,””’ his official position,308 his ability to issue orders and whether these

3% the power to order combat action and re-subordinate units,”'® the availability

are in fact followed,
of material and human resources,”' the authority to apply disciplinary measures,’'* the authority to
promote, demote or remove particular soldiers’" and the capacity to intimidate subordinates into
compliance.314 The Appeals Chamber in Oric¢ held that the subordinate’s erratic behaviour cannot
be taken into account, when it is established that the superior-subordinate relationship exists.

However, if the existence of such relationship is not clear, then it may be relevant to take into

303 HadZihasanovi¢ and Kubura Appeal Judgement, para.21. See also Ori¢ Appeal Judgement, paras 91-92;

Blagojevic and Jokic¢ Appeal Judgement, para. 302; Halilovic¢ Appeal Judgement, para. 85.

304 HadZihasanovic and Kubura Appeal Judgement, para. 214.

305 Strugar Appeal Judgement, para. 254; Blaski¢ Appeal Judgement, para. 69. See also Celebici Appeal Judgement,
para. 206; Aleksovski Appeal Judgement, paras 73-74.

306 Blaskic¢ Appeal Judgement, para. 69; See also Aleksovski Appeal Judgement, para. 76.

307 Halilovic Trial Judgement, para. 58.

308 Halilovi¢ Trial Judgement, para. 58; Kordi¢ and Cerkez Trial Judgement, para. 418. The Appeals Chamber
recognised that the de jure position of a superior may be a prima facie indicium of effective control unless proof
to the contrary is produced, see Celebici Appeal Judgement, para. 197; HadZihasanovi¢ and Kubura Appeal
Judgement, para. 21; Ori¢ Appeal Judgement, para. 91.

309 Strugar Appeal Judgement, para.256; Halilovi¢ Appeal Judgement, para.207; Blaskic¢ Appeal Judgement,
para. 69, where the Appeals Chamber endorsed “the Appellant’s argument that to establish that effective control
existed at the time of the commission of subordinates’ crimes, proof is required that the accused was not only
able to issue orders but that the orders were actually followed”. See also D. MiloSevi¢ Appeal Judgement,
para. 280; HadZihasanovi¢ and Kubura Appeal Judgement, para. 199; Kordi¢ and Cerkez Trial Judgement,
para. 421.

310 See Strugar Trial Judgement, paras 393-397.

3 See Muvunyi Trial Judgement, para. 497.

312 See Strugar Trial Judgement, paras 406, 408; Celebici Trial Judgement, para. 767.

313 See Strugar Trial Judgement, paras 411, 413; Celebici Trial Judgement, para. 767.

3 Tamba Brima et al. Trial Judgement, para. 788.
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account the erratic behaviour of the subordinate to determine whether the superior had effective

. 3]
control over him.*">

(i1)) Mental Element: “Knew or Had Reason to Know”

149.  Article 7(3) of the Statute does not impose strict liability on the superior who has failed to
prevent or punish the crimes committed by his subordinates.’ ' Rather, the superior will incur
individual criminal responsibility if it is proven that: (i) the superior had actual knowledge that his
subordinates were committing or about to commit crimes within the jurisdiction of the Tribunal, or
(ii) the superior had in his possession information which would at least put him on notice of the risk
of such offences, and alert him to the need for additional investigation to determine whether such
crimes were about to be, or had been, committed by his subordinates.”’” The Appeals Chamber
recently reiterated that “it is not necessary for the accused to have had the same intent as the
perpetrator of the criminal act”*'"® When assessing the mental element required under Article 7(3),

the Trial Chamber should take into account the specific circumstances of the case.”"’

a. Actual Knowledge

150. A superior’s actual knowledge that his subordinates were committing or were about to
commit a crime may be established by direct or circumstantial evidence, but it may not be
plresumed.320 Factors which the Trial Chamber takes into consideration include, but are not limited
to: the number, type and scope of illegal acts committed by the subordinates, the time during which
the illegal acts occurred, the number and types of troops and logistics involved, the geographical
location, whether the occurrence of the acts is widespread, the tactical tempo of operations, the

modus operandi of similar illegal acts, the officers and staff involved, and the location of the

315
316
317

Oric Appeal Judgement, para. 159.

See Celebici Appeal Judgement, para. 239.

Celebici Appeal Judgement, para. 223. It is not necessary that the accused had the same intent as the perpetrator,
Nahimana et al. Appeal Judgement, para. 865.

D. Milosevic Appeal Judgement, para. 280.

HadZihasanovic and Kubura Appeal Judgement, para. 28, fn. 77. The Appeals Chamber held that “an assessment
of the mental element required by Article 7(3) of the Statute should be conducted in the specific circumstances
of each case, taking into account the specific situation of the superior concerned at the time in question”,
Celebici Appeal Judgement, para. 239. See also the ILC comment on Article 6 of the ILC Draft Code of Crimes
against the Peace and Security of Mankind: “Article 6 provides two criteria for determining whether a superior is
to be held criminally responsible for the wrongful conduct of a subordinate. First, a superior must have known or
had reason to know in the circumstances at the time that a subordinate was committing or was going to commit a
crime. This criterion indicates that a superior may have the mens rea required to incur criminal responsibility in
two different situations. In the first situation, a superior has actual knowledge that his subordinate is committing
or is about to commit a crime [...]. In the second situation, he has sufficient relevant information to enable him
to conclude under the circumstances at the time that his subordinates are committing or are about to commit a
crime”, ILC Report, pp 37-38, quoted in Celebici Appeal Judgement, para. 234.
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superior at the time.”*' Physical proximity to, or distance from the scene of the crimes may be taken

. . . . . . 22
into consideration when assessing the superior’s actual knowledge of those crimes.’

b. ‘“Had Reason to Know”

151. A superior will be considered to have “had reason to know” when, in the absence of actual
knowledge, sufficiently alarming information was available to him which would have put him on

notice of offences that were about to, or had been, committed by his subordinates.’*

152. The information needs to be available to the superior, but it is not required that he actually
acquainted himself with the information.** Furthermore, it does not need to be detailed. Even
general information, which would put the superior on notice of possible unlawful acts by his
subordinates, is sufficient to trigger the superior’s duty to act.** It is not necessary that the superior
be on notice of a “strong risk” that his subordinates would commit crimes,*?® what is required is that
he possessed information sufficiently alarming to justify further inquiry.3 1t should be noted that a
superior cannot incur criminal responsibility for neglecting to acquire knowledge of the acts of his

subordinates, unless sufficiently alarming information is available to him.***

153. The Appeals Chamber also held that the superior’s actual knowledge of crimes previously
committed by a group of subordinates and his failure to punish them, is not, by itself, sufficient to
conclude that the commander knew that similar offences would be committed by the same
perpetrators. However, depending on the circumstances of the case, such failure may be relevant to
determine whether “a superior possessed information that was sufficiently alarming to put him on

notice of the risk that similar crimes might subsequently be carried out by subordinates and justify

Strugar Trial Judgement, para. 368; HadZihasanovi¢ and Kubura Trial Judgement, para. 94; Celebici Trial
Judgement, para. 386. See also Brdanin Trial Judgement, para. 278; Krnojelac Trial Judgement, para. 94; Kordic
and Cerkez Trial Judgement, para. 427.

Celebici Trial Judgement, para. 386. See also Kordic and Cerkez Trial Judgement, para. 427.

See Aleksovski Trial Judgement, para. 80.

See Strugar Appeal Judgement, paras 298-299; HadZihasanovic and Kubura Appeal Judgement, para. 27, citing
Celebici Trial Judgement, para. 383; Blaski¢ Appeal Judgement, para. 62, citing Celebici Appeal Judgement,
para. 241.

Celebici Appeal Judgement, para. 239.

Strugar Appeal Judgement, para.298; HadZihasanovic and Kubura Appeal Judgement, para.28. The
Commentary to Additional Protocol I refers to “reports addressed (to the superior), [...] the tactical situation, the
level of training and instruction of subordinate officers and their troops, and their character traits” as potentially
constituting the information referred to in Article 86(2) of Additional Protocol I, Celebici Appeal Judgement,
para. 238 (emphasis added), citing ICRC Commentary on Additional Protocols, para. 3545.

See Strugar Appeal Judgement, para. 304.

See Strugar Appeal Judgement, para. 298.

Celebici Appeal Judgement, para.232. See also Blaski¢ Appeal Judgement, para. 406; HadZihasanovi¢ and
Kubura Trial Judgement, para. 96.
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further inquiry”.*® The Appeals Chamber further stressed that “a superior’s failure to punish a
crime of which he has actual knowledge is likely to be understood by his subordinates at least as
acceptance, if not encouragement, of such conduct with the effect of increasing the risk of new

crimes being committed”.**°

(iii) Failure to Prevent or Punish

154. Article 7(3) contains two distinct and separate legal obligations: (i) to prevent the
commission of the crime, and (ii) to punish the perpetrators thereof.™' The duty to prevent arises
when the superior acquires actual or constructive knowledge that a crime is about to be or is being

. 332
committed.

The duty to punish arises where the superior obtains the requisite knowledge only
after the commission of the crime.™ Failure to take the necessary and reasonable measures to
prevent a crime of which a superior knew or had reason to know cannot be cured by subsequently

punishing the subordinate for the crime.***

155. Although the powers and duties of civilian and military representatives of a State are
established by the national law of that State, a Trial Chamber must evaluate the superior’s duty to
act in view of international law.>*> The superior therefore cannot be relieved of his duty to act under

international law by reference to domestic laws.

a. Duty to Prevent

156. The duty to prevent crimes rests on a superior at any stage before the commission of a crime
by a subordinate if the superior acquires knowledge, or has reason to know, that the crime is about

to be committed.**¢

157. What the duty to prevent will encompass will depend on the superior’s material power to

intervene in a specific situation.™’ In establishing individual responsibility of superiors, military

2 HadZihasanovic and Kubura Appeal Judgement, para. 30. According to the Appeals Chamber, finding that a

“superior’s failure to punish a crime of which he has knowledge automatically constitutes sufficiently alarming
information under the “had reason to know” standard, irrespective of the circumstances of the case” would
amount to an error of law, HadZihasanovic and Kubura Appeal Judgement, para. 31.
HadZihasanovic and Kubura Appeal Judgement, para. 30.
The failure to punish and failure to prevent involve different crimes committed at different times: the failure to
punish concerns past crimes committed by subordinates, whereas the failure to prevent concerns future crimes of
subordinates, Blaski¢ Appeal Judgement, para. 83. See also HadZihasanovi¢ and Kubura Appeal Judgement,
para. 259; Kordic and Cerkez Appeal Judgement, paras 445-446.
s See Blaski¢ Appeal Judgement, para. 83; Kordic and Cerkez Trial Judgement, paras 445-446.

Ibid.
. Blaskic Trial Judgement, para. 336. See also Strugar Trial Judgement, para. 373; HadZihasanovic¢ and Kubura
Trial Judgement, para. 126.
HadZihasanovic¢ and Kubura Trial Judgement, paras 137-138, citing ICRC Commentary on Additional
Protocols, para. 3537 (with respect to Article 86 of Additional Protocol I).
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331

332

335
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tribunals set up after World War II considered a non-exhaustive list of factors such as the superior’s
failure to: secure reports that military actions have been carried out in accordance with international

338 339
law,

issue orders aiming at bringing the relevant practices into accord with the rules of war,
take disciplinary measures to prevent the commission of atrocities by the troops under their
command,**” protest against or criticise criminal action,®*' and insist before a superior authority that
immediate action be taken.’** In the Tokyo Judgement, it was found that a superior’s duty may not

be discharged by the issuance of routine orders but that more active steps may be required.343

b. Duty to Punish

158. The duty to punish includes at least an obligation to investigate (or have investigated)
possible crimes with the view to establishing the facts.** Once the facts are established, if the
superior has no power to sanction the perpetrators himself, he has the obligation to report the crimes
to the competent authorities.’* The obligation on the part of the superior is to take active steps to
ensure that the perpetrators are brought to justice.346 The thoroughness of the investigation and

whether the superior has called for a report on the incident may be relevant in this respect.**’

336
337
338

See Kordic and Cerkez Trial Judgement, para. 445; Strugar Trial Judgement, para. 416.

Strugar Trial Judgement, para. 374.

Strugar Trial Judgement, para. 374; HadZihasanovic and Kubura Trial Judgement, para. 153. See also Hostage
Case, p. 1290.

HadZihasanovic and Kubura Trial Judgement, para. 153; Strugar Trial Judgement, para. 374. See also Hostage
Case, p. 1311.

HadZihasanovic and Kubura Trial Judgement, para. 153; Strugar Trial Judgement, para. 374. See also Tokyo
Judgement, p. 452.

HadZihasanovi¢ and Kubura Trial Judgement, para. 153; Strugar Trial Judgement, para. 374. See also High
Command Case, p. 623.

HadZihasanovic and Kubura Trial Judgement, para. 153; Strugar Trial Judgement, para. 374. See also Tokyo
Judgement, pp 447-448.

Tokyo Judgement, p. 452: “The duty of an Army commander in such circumstances is not discharged by the
mere issue of routine orders [...]. His duty is to take such steps and issue such orders as will prevent thereafter
the commission of war crimes and to satisfy himself that such orders are being carried out”; HadZihasanovic and
Kubura Trial Judgement, para. 153; Strugar Trial Judgement, para. 374.

Boskoski and Tarculovski Trial Judgement, para. 418; Mrksic¢ et al. Trial Judgement, para. 568; Strugar Trial
Judgement, para. 376; Limaj et al. Trial Judgement, para. 529.

Halilovi¢ Appeal Judgement, para. 182, affirming Halilovic Trial Judgement, paras 97, 100; Mrksic et al. Trial
Judgement, para. 568; Limaj et al. Trial Judgement, para. 529; Kordic and Cerkez Trial Judgement, para. 446.
See also Boskoski and Tarculovski Trial Judgement, para. 418; Blaskic Trial Judgement, para. 335; Strugar Trial
Judgement, para. 376. The military commander will normally only have a duty to start an investigation, see
ICRC Commentary on Additional Protocols, para. 3562 (with respect to Article 87(2) of Additional Protocol I).
Furthermore, the Appeals Chamber in Blaskic noted that the duty of the commander to report to competent
authorities is specifically provided for under Article 87(1) of Additional Protocol I, Blaski¢ Appeal Judgement,
para. 69.

See e.g. High Command Case, p. 623.

Strugar Trial Judgement, para. 376. It is a matter of fact as to whether the efforts made by a commander to
investigate crimes were sufficient to meet the standard of “necessary and reasonable measures” within the
meaning of Article 7(3), see e.g. Blaskic Trial Judgement, paras 488-495. Further guidance as to the duty to
punish is provided by Article 87(3) of Additional Protocol I, which requires a military commander, who is aware
that his subordinates have committed a breach of the Geneva Conventions or the Protocol, “where appropriate, to
initiate disciplinary or penal action” against them. The ICRC Commentary to Additional Protocol I suggests that
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159.  The superior is required to take an “important step in the disciplinary process”.*** However,
he does not have to be the person who dispenses the punishment and he may “discharge his duty to
punish by reporting the matter to the competent authorities”.** Finally, the superior has a duty to

exercise all measures possible under the circumstances.*”

c. Necessary and Reasonable Measures

160. The superior’s duty to take the necessary and reasonable measures to prevent or punish,
rests upon his possession of effective control. It follows that whether the superior had the “explicit
legal capacity” to take such measures is immaterial if it is proven that he had the material ability to

. . 351
act, i.e. effective control.

The determination of what constitutes “necessary and reasonable
measures” to prevent the commission of crimes or to punish the perpetrators thereof is not a matter
of substantive law but of evidence and depends on the circumstances surrounding each particular
situation.” A superior is not required to perform the impossible and will be liable for a failure to
take such measures that are “within his material possibility”.353 The Appeal Chamber held that
necessary measures are those “appropriate for the superior to discharge his obligation (showing that
he genuinely tried to prevent or punish)” and reasonable measures are those “reasonably falling
within the material powers of the superior”.”>* Whether the measures were disciplinary, criminal, or
a combination of both, cannot in and of itself be determinative of whether a superior has discharged

his duty.”> What is relevant is whether the superior took measures to punish the perpetrators which

were “necessary and reasonable” in the circumstances of the case.”®

this action may include informing their superior officers of the situation: “drawing up a report in the case of a
breach, [...] proposing a sanction to a superior who has disciplinary power, or — in the case of someone who
holds such power himself — exercising it, within the limits of his competence, and finally, remitting the case to
the judicial authority where necessary with such factual evidence as it was possible to find”, ICRC Commentary
on Additional Protocols, para. 3562 (with respect to Article 87(2) of Additional Protocol I).

See Kvocka et al. Trial Judgement, para. 316.

HadZihasanovic and Kubura Appeal Judgement, para. 154.

Krnojelac Trial Judgement, para. 95; Delic Trial Judgement, para. 76.

Delic Trial Judgement, para. 76. See also BoSkoski and Tarculovski Trial Judgement, para. 415.

HadZihasanovic¢ and Kubura Appeal Judgement, paras 33, 142. See also Blaskic¢ Appeal Judgement, paras 72,
417, Celebici Trial Judgement, para. 394.

Blaskic¢ Appeal Judgement, para. 417, citing Celebici Trial Judgement, para. 395.

Oric Appeal Judgement, para. 177; Halilovi¢ Appeal Judgement, para. 63.

HadZihasanovic and Kubura Appeal Judgement, para. 33.

HadZihasanovic and Kubura Appeal Judgement, para. 142.
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III. GENERAL OVERVIEW OF EVENTS IN CROATIA AND BIH
BETWEEN 1990 AND 1995

161. The purpose of this part of the judgement is to provide a short account of the background to
the conflict in the SFRY.

162.  Prior to its dissolution, the SFRY consisted of six republics - Bosnia and Herzegovina
(“BiH”), Croatia, Macedonia, Montenegro, Serbia, and Slovenia - and two autonomous regions,
Kosovo and Vojvodina.357 With the death of Josip Broz Tito on 4 May 1980, the unity of the one-
party federal state started to weaken.”® By the late 1980s, the League of Communists lost its
leading political role. In June 1991, the SFRY began to disintegrate. On 25 June 1991, Slovenia and
Croatia declared their independence from the SFRY, which led to the outbreak of the war.”” While
the conflict ended in Slovenia, clashes in Croatia escalated into full war as from summer 1991. In

1992, conflict also erupted in BiH.*®
A. Croatia

163. In April and May 1990, multi-party elections were held and, as a result, the Serbian
Democratic Party ("SDS") gained power in the municipalities of Benkovac, Donji Lapac, Gratac,
Glina, Korenica, Knin, Obrovac, and Vojnié.3 ' In July 1990, a Serbian Assembly was established
in Srb, north of Knin, and moved to declare the sovereignty and autonomy of the Serb people in

- 362
Croatia.

The executive body of the Serbian Assembly, the Serbian National Council, called for a
referendum on the autonomy of Serbs in Croatia,*® which was held from 19 August 1990 to 2
September 1990, and resulted in a 97.7% vote for autonomy.364 On 21 December 1990, the Serbian

Autonomous District (“SAO”) of Krajina was established.*®

164. On 12 May 1991, SAO Krajina held a referendum on whether its people favoured the

“accession of the SAO Krajina to the Republic of Serbia and remaining of Krajina in Yugoslavia

357

Sarajevo Adjudicated Facts I, 1.
358

Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,

1 September 2008, p. 7.

39 Ex. P350, Report by Robert Donia on the Origins of RS, 30 July 2002, p. 16.

360 Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,
1 September 2008, p. 16; Ex. P350, Report by Robert Donia on the Origins of RS, 30 July 2002, pp 30-32.

361 Defence Agreed Facts, 123.

362 Defence Agreed Facts, 124.

O Ibid.

 Ibid.

35 Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia, 1

September 2008, paras 33-34. See also Defence Agreed Facts, 125; Patrick Treanor, T. 991; Mile Novakovic,

T. 13037-13038; Ex. P157, Statute of the SAO Krajina, 19 December 1990.
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with Serbia, [Montenegro] and others who want to preserve Yugoslavia”,*®® resulting in a 99.8%
approval.367 On 19 May 1991, a separate referendum was held in Croatia, except in predominantly
Serb areas, leading 94.1% of voters to favour Croatian independence.368 Ten days after the
referendum, on 29 May 1991, the SAO Krajina Assembly adopted a constitutional law describing
the SAO Krajina as a subject of political and territorial autonomy within federal Yugoslavia.*®® On

25 June 1991, Croatia declared independence.370

165. The spring of 1991 saw the beginning of several ongoing clashes between Croatian armed
forces and the forces of the SAO Krajina, including in Kijevo, Drnis, Hrvatska Dubica, Saborsko
and Skabrnja.””! In the summer of 1991, the conflict in Vukovar was partly initiated by a JNA

attempt to “deblock” its local barracks, which were being blockaded by Croatian paramilitaries.372

166. On 23 November 1991, the Vance Plan was signed by the President of Croatia, Franjo
Tudman, the President of Serbia, Slobodan MiloSevi¢ and the SFRY Federal Secretary for Defence
General, Veljko Kadijevicf.373 The Vance Plan made provisions for the deployment of UNPROFOR
forces in the Krajina, Western Slavonia and Eastern Slavonia, for demilitarisation, and for the
eventual return of refugees.374 On 21 February 1992, the United Nations Security Council
(“UNSC”) adopted Resolution 743, implementing the Vance Plan and establishing the UN
Protection Force (“UNPROFOR”), resulting in the deployment of forces to certain areas of Croatia
designated as “United Nations Protected Areas” (“UNPAs”).3 > The UNPAs were areas where inter-
communal tensions had previously led to armed conflict.”’® In April 1992, UNPROFOR troops

began arriving in the UNPAs.*”’

167. In December 1991, the SAO Krajina was joined by two other SAOs on Croatian territory
(SAO Slavonia, Baranja and Western Srem as well as the SAO Western Slavonia).3 8 As a result, on
19 December 1991, the Republic of Serbian Krajina (“RSK”) was formed.*”

366 Patrick Treanor, T.995-996, 999; Ex. P161, Decision on Calling a Referendum on the Accession of SAO
Krajina to the Republic of Serbia and on Remaining in Yugoslavia, 30 April 1991, pp 2-3. See also Defence
Agreed Facts, 129.

367 Patrick Treanor, T. 995-996. See also Defence Agreed Facts, 129.

368 Patrick Treanor, T. 1000. See also Defence Agreed Facts, 129.

39 Patrick Treanor, T. 1000-1001; Ex. P162, Constitutional Law of the SAO Krajina, 29 May 1991.

370 Patrick Treanor, T. 983-984, 1309, 1311, 1396. See also Defence Agreed Facts, 131; Mile Novakovic, T. 13037.

37 Defence Agreed Facts, 133.

72 Mile Novakovi¢, T. 13030-13031.

Zi Defence Agreed Facts, 133. See also Patrick Treanor, T. 1007; Mile Novakovic, T. 13041.

Ibid.

i Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia, 1
September 2008, p. 39. See also Mile Novakovic, T. 13041.

376 Defence Agreed Facts, 136. See also Mile Novakovic, T. 13042.

377 Defence Agreed Facts, 137.

378 Patrick Treanor, T. 1015.
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168. In October 1992, RSK established its military force, the Serbian Army of Krajina
(“SVK”).380

169. In January 1994, elections were held in RSK and Milan Marti¢ was elected President.’®! The
Zagreb Peace Agreement between Croatia and RSK was signed in March 1994.%%% This led to an
economic agreement, signed in Knin in December 1994, and an agreement to re-open a highway

from Belgrade to Zagreb that had been closed since August 1991.%%

170. In January 1995, President Tudman announced that he would refuse the extension of
UNPROFOR’s mandate in Croatia after the end of March 1995.%%* At one point, RSK authorities
shut down the highway through Western Slavonia that had been opened pursuant to the December
1994 agreement.385 Shortly afterwards, in the early morning hours of 1 May 1995, Croatian forces
launched a military offensive known as Operation Flash.*™® On 2 and 3 May 1995, the SVK shelled
Zagreb using Orkan rockets.”®’ Negotiations to find a peaceful settlement led to an agreement
reached on 3 May 1995.%*% Operation Flash ended around 4 May 1995, with RSK losing control

. 389
over Western Slavonia.

171.  On 3 August 1995, negotiations were held in Geneva between Croatia and RSK.**° The next
day, however, Croatian forces launched Operation Storm against RSK and by 10 August 1995,
seized all of the territory held by RSK, except for the area of Eastern Slavonia.®' The RSK
leadership fled to RS and the FRY.”” In 1996, the area of Eastern Slavonia was peacefully

reintegrated into Croatia.*”?

Patrick Treanor, T. 1015; Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in
Croatia and Bosnia, 1 September 2008, para. 40; Ex. P166, Constitution of the RSK, 2 January 1992, Article 1.
See also Morten Torkildsen, T. 1462-1463; Defence Agreed Facts, 135.

30 See Ex. P1782, Decree on Appointment by RSK President, 26 October 1992. See also MP-16, T. 5134-5135
(closed session); Mile Novakovi¢, T. 13063. In November 1992, Special Police Forces (“PJM”) units, which
were under the command of the MUP, and the Territorial Defence (“TO”) were disbanded and incorporated in
the SVK, Mile Novakovi¢, T. 13372-13375.

381 Patrick Treanor, T. 1026; Ex. P170, Press Release on Election of Milan Marti¢ as a President of the RSK,

25 January 1994. See also Defence Agreed Facts, 122, 140.

Its three essential objectives were: (i) end of hostilities, (ii) establishing of an economic relationship, and (iii)

finding a political solution to the crisis between the RSK and the Republic of Croatia, MP-80, T. 8636-8637

(closed session).

3 Patrick Treanor, T. 1238; MP-80, T. 8637-8639, 8644 (closed session).

384 Patrick Treanor, T. 1238.

5 Ibid.

386 Defence Adjudicated Facts, 14.

7 See infra section V.B.

388 Defence Adjudicated Facts, 14.

¥ Ibid.

3% Mile Novakovié, T. 13292.

' Patrick Treanor, T. 1238; Mile Novakovi¢, T. 13289, 13295; MP-80, T. 8256-8257 (closed session).

%2 Siniga Borovi¢, T. 14009.

3% Siniga Borovi¢, T. 14029-14030; Mile Novakovié, T. 13298.
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B. Bosnia and Herzegovina

172.  As of 1991, the population of BiH was 43.7% Muslim, 31.3% Serb, 17.3% Croat and 7.7%
Yugoslav or other.™* On 21 February 1990, the Assembly of BiH adopted legislation permitting the
establishment of political palrties,?’95 and scheduled multi-party elections for 18 November 1990.%%
Three main political parties emerged, established principally along ethnic lines: the Serb
Democratic Party (“SDS”), led by Radovan Karadzi¢; the Party of Democratic Action (“SDA”), led
by Alija Izetbegovic; and the Croatian Democratic Union (“HDZ”), led by Stjepan Kljujié.3 o7

173.  The multi-party elections were held as scheduled, and resulted in sweeping victories for the
SDS, SDA and HDZ.*® The parties agreed that the position of President of the BiH Assembly
should be allotted to Mom¢ilo Krajidnik of the SDS.* Alija Izetbegovié of the SDA was then
elected President of the BiH Presidency, a post he held throughout the course of the war,*” while

the position of Prime Minister went to Jure Pelivan of the HDZ.*"!

174. It quickly became clear that the SDS, SDA and HDZ held starkly differing views, especially
regarding the future of the BiH state. In particular, while the SDA advocated the independence and

sovereignty of BiH, the SDS wished for BiH to remain within the federal state of Yugoslavia.

175. At a meeting of the BiH Assembly on 14-15 October 1991, SDS President Radovan
Karadzi¢ gave a speech in which he threatened that Muslims would disappear from BiH if they
declared independence from the SFRY.*”* At the same meeting, Assembly delegates of the SDA
and HDZ voted in favour of a memorandum on sovereignty proposed by the SDA; “[a] measure

bitterly opposed by SDS delegates” who had departed prior to the vote.*” The voting took place in

394 Ex. P347, Map on Ethnic Distribution in Bosnia. See also Robert Donia, T. 1710-1711, 1752-1753; Patrick
Treanor, T. 1035.

3% Ex. P350, Report by Robert Donia on the Origins of RS, 30 July 2002, p. 18.

3% Ex. P350, Report by Robert Donia on the Origins of RS, 30 July 2002, p. 19.

Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,

1 September 2008, para. 52. See also Sarajevo Adjudicated Facts I, 3.

Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,

1 September 2008, para. 52; Patrick Treanor, T. 1034-1035, 1302-1303; Ex. P350, Report by Robert Donia on

the Origins of RS, 30 July 2002, pp 20, 23; Ex. P348, Report of Robert Donia on the Making of the Sarajevo

Siege, 1 December 2006, p. 2.

Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,

1 September 2008, para. 52; Patrick Treanor, T. 1035; Ex. P350, Report by Robert Donia on the Origins of RS,

30 July 2002, p. 22.

Sarajevo Adjudicated Facts I, 4; Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and

Serbs in Croatia and Bosnia, 1 September 2008, para. 52; Patrick Treanor, T. 1302-1303; Ex. P350, Report by

Robert Donia on the Origins of RS, 30 July 2002, p. 23.

0L Patrick Treanor, T. 1034-1035; Ex. P350, Report by Robert Donia on the Origins of RS, 30 July 2002, p. 22.

402 Ex. P350, Report by Robert Donia on the Origins of RS, 30 July 2002, p. 34.

403 Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,
1 September 2008, para. 59; Patrick Treanor, T. 1054; Ex. P350, Report by Robert Donia on the Origins of RS,
30 July 2002, pp33-34; Ex.P348, Report of Robert Donia on the Making of the Sarajevo Siege,
1 December 2006, p. 9; Robert Donia, T. 1651-1652; Sarajevo Adjudicated Facts I, 7.
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the absence of SDS delegates.404 Ten days later, SDS delegates responded by founding the
“Assembly of the Serbian People in BiH” (renamed “Assembly of Republika Srpska” in the late
summer of 1992) and electing Momcilo Kraji$nik as its President.*” This body then adopted a

decision proclaiming the formation of the Republic of the Serbian People of BiH.**®

176.  On 9 and 10 November 1991, a plebiscite was held in BiH asking voters if they wished to
remain in the SFRY. Voters were segregated by ethnicity and non-Serbs were given different

407

ballots.™" Few non-Serbs took part in the plebiscite, while a vast majority of Bosnian Serbs voted in

favour of remaining in the SFRY.**®

177. In the last months of 1991, the Arbitration Commission of the Conference on Yugoslavia
(“Badinter Commission”) was established by the European Community (“EC”) to offer
recommendations from a legal perspective on the independence of individual 1repub1ics.409 The
Badinter Commission was instructed to invite and assess applications from any Yugoslav republic
seeking independence.*'® On 20 December 1991, the BiH Presidency, over the dissent of its SDS

members, voted to apply to the Badinter Commission for recognition as an independent state.*!!

178.  On 9 January 1992, the Assembly of the Serbian People in BiH declared the formation of
the Serbian Republic of BiH (“SerBiH”).*'? The republic aimed to include all Serbian autonomous

districts in BiH, as well as any “other Serbian ethnic entities in BiH, including areas in which the

404 Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,

1 September 2008, para. 59; Ex. P350, Report by Robert Donia on the Origins of RS, 30 July 2002, pp 33-34;
Ex. P348, Report of Robert Donia on the Making of the Sarajevo Siege, 1 December 2006, p. 9; Robert Donia,
T. 1651-1652.
405 Ex. P179, Decision on Foundation of the Assembly of Serbian People in BiH, 24 October 1991; Ex. P375,
Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,
1 September 2008, para. 61; Patrick Treanor, T. 1060; Ex. P350, Report by Robert Donia on the Origins of RS,
30 July 2002, p. 34; Ex. P348, Report of Robert Donia on the Making of the Sarajevo Siege, 1 December 2006,
p. 10; Robert Donia, T. 1665-1666.
Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,
1 September 2008, paras 61, 67.
47 Ex. P350, Report by Robert Donia on the Origins of RS, 30 July 2002, p. 35.
498 Patrick Treanor, T. 1067, 1315-1316; Ex. P350, Report by Robert Donia on the Origins of RS, 30 July 2002,
p- 34; Robert Donia, T. 1665-1666.
Ex. D15, Opinions of the Badinter Commission, pp 1-2; Ex. P348, Report of Robert Donia on the Making of the
Sarajevo Siege, 1 December 2006, p. 17; Robert Donia, T. 1839-1845; Patrick Treanor, T. 1073-1074, 1312-
1313.
410 Ex. P348, Report of Robert Donia on the Making of the Sarajevo Siege, 1 December 2006, p. 17; Ex. P350,
Report by Robert Donia on the Origins of RS, 30 July 2002, p. 35.
41l Ex. P348, Report of Robert Donia on the Making of the Sarajevo Siege, 1 December 2006, p. 17; Ex. P350,
Report by Robert Donia on the Origins of RS, 30 July 2002, p. 35. See also Defence Agreed Facts, 33.
Ex. P182, Declaration on the Proclamation of the Republic of the Serbian People of BiH, 9 January 1992;
Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,
1 September 2008, para. 67; Patrick Treanor, T. 1072-1073; Ex. P348, Report of Robert Donia on the Making of
the Sarajevo Siege, 1 December 2006, pp 17-18; Ex. P350, Report by Robert Donia on the Origins of RS,
30 July 2002, p. 35. See also Sarajevo Adjudicated Facts I, 10.
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Serbian people are in a minority because of genocide...committed during World War Two”.*"* The
Assembly’s declaration also stated that the republic should form part of the federal state of

. 414
Yugoslavia.

179. The conclusions of the Badinter Commission, which were released at the same time as the
declaration of a SerBiH state, found that BiH had not yet fulfilled the conditions for recognition,
and recommended a referendum to determine the will of its people regarding independence.*” In

response, the Assembly of BiH voted, over the objection of SDS delegates, to hold a referendum.*'®

180. On 21 February 1992, with the political situation growing increasingly tense, the UNSC
passed Resolution 743, establishing UNPROFOR to “create the conditions of peace and security

required for the negotiation of an overall settlement of the Yugoslav crisis”.*”

181. On 28 February 1992, hours before the referendum was set to begin, the Assembly of the
Serbian People in BiH adopted a constitution for SerBiH.*'® The referendum then proceeded with
the majority of Bosnian Serbs boycotting the proceedings while Bosnian Muslims and Croats voted

overwhelmingly for independence.419

182.  On 6 and 7 April 1992, the EC and the United States recognised the independence of BiH.***
The Assembly of the Serbian People in BiH immediately declared the independence of SerBiH.**'
These events led to a surge in violence between opposite factions in Sarajevo.422 Serb forces started

laying siege to Sarajevo, which would persist until November 1995.%*

413 Ex. P182, Declaration on the Proclamation of the Republic of the Serbian People of BiH, 9 January 1992;

Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,
i 1 September 2008, para. 67; Patrick Treanor, T. 1072-1073.
Ibid.
415 Ex. D15, Opinions of the Badinter Commission, pp 5-7; Patrick Treanor, T. 1074; Ex. P348, Report of Robert
Donia on the Making of the Sarajevo Siege, 1 December 2006, p. 18.
416 Ex. P348, Report of Robert Donia on the Making of the Sarajevo Siege, 1 December 2006, p. 18; Ex. P350,
Report by Robert Donia on the Origins of RS, 30 July 2002, p. 35.

7 Sarajevo Adjudicated Facts I, 13.

418 Ex. P183, Constitution of the Serb Republic of Bosnia and Herzegovina, 28 February 1992; Patrick Treanor,
T. 1076-1077; Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia

o and Bosnia, 1 September 2008, paras 68-69. See also Defence Agreed Facts, 47.

Ex. P348, Report of Robert Donia on the Making of the Sarajevo Siege, 1 December 2006, p. 18. See also
Sarajevo Adjudicated Facts I, 14.

Patrick Treanor, T.1097; Ex.P348, Report of Robert Donia on the Making of the Sarajevo Siege,
1 December 2006, p. 18.

Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,
1 September 2008, para. 70; Patrick Treanor, T. 1098-1099. See also Defence Agreed Facts, 46.

422 Sarajevo Adjudicated Facts I, 25-32.

423 Robert Donia, T. 1879; Sarajevo Adjudicated Facts I, 25-32; Ex. P348, Report of Robert Donia on the Making of
the Sarajevo Siege, 1 December 2006, p. 38; Ex. P632, Transcript of Milan Mandilovi€¢ in Prosecutor v. Galic,
T. 1010-1011; Ex. P520, Transcript of Mesud Jusufovi¢ from Prosecutor v. Galic, T. 6517, 6523-6524. See infra
para. 306.
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183. The FRY, consisting of Serbia and Montenegro, was created with the proclamation of a new
constitution on 27 April 1992.*** The BiH Presidency ordered the JNA to withdraw from its
claimed territory. When the JNA declined to do so, the special police of the BiH Ministry of Interior
(“MUP”) and other units loyal to the BiH Government surrounded several JNA facilities in

Sarajevo.425 A number of clashes ensued, resulting in casualties.**®

184. On 12 May 1992, the Assembly of the Serbian People in BiH adopted the six strategic goals

of the Bosnian Serbs introduced by Radovan Karadzi¢.**" The first goal was separating Bosnian
Serbs from the other two national communities—the Bosnian Muslims and the Bosnian Croats.***
The second was the establishment of a corridor between Semberija and Klrajina.429 The third was
the establishment of a corridor in the Drina Valley.43 % The fourth was the establishment of external

431

borders to the Serb entity on the Una and Neretva Rivers.” The fifth concerned the division of the

city of Sarajevo into Serbian and Muslim parts, and the implementation of effective state

424 Ex. P1186, Constitution of the FRY (Excerpt), 27 April 1992.

425 Defence Agreed Facts, 144.

20 Ibid.

427 Ex. P188, Minutes of the 16" Session of the Assembly of the Serbian People in BiH, 12 May 1992; Ex. P339,
Minutes of the 16" Session of the Assembly of the Serbian People in BiH, 12 May 1992; Patrick Treanor,
T. 1099; Robert Donia, T. 1687; Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and
Serbs in Croatia and Bosnia, 1 September 2008, para. 71; Ex. P348, Report of Robert Donia on the Making of
the Sarajevo Siege, 1 December 2006, p. 24.

428 Ex. P188, Minutes of the 16™ Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 13;
Ex. P339, Minutes of the 16" Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 13; Patrick
Treanor, T. 1100. Momcilo Krajisnik highlighted that it was the most important and overriding goal, Ex. P188,
Minutes of the 16™ Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 49; Ex. P339,
Minutes of the 16™ Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 52.

42 Ex. P188, Minutes of the 16™ Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 13;
Ex. P339, Minutes of the 16" Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 13;
Ex. P187, Map Depicting the Six Strategic Objectives; Ex. D14, Map Marked by Robert Donia; Ex. P338, Map
Marked by Robert Donia, red mark. The Krajina area comprised Serb-dominated municipalities in the west of
BiH, and the area of Semberija was Bosnian Serb-controlled territory in the northeast of BiH. This corridor was
vital to keeping “the two large wings [...] of Bosnian Serb-controlled territory contiguous with one another”,
Robert Donia, T. 1690, 1711-1712, 1831-1835. The corridor lies along the southern bank of the Sava River,
which was the northern boundary of Bosnia and was the only land route connecting the eastern part of the
SerBiH with the western part of the SerBiH. The corridor therefore was important as the land route linking
Serbia with many portions of RSK in Croatia, Patrick Treanor, T. 1100-1101, 1108. On cross-examination,
Robert Donia agreed with the Defence that the idea of the corridor would also have protected a Serb village
located on the border with Croatia that had been previously attacked by the Croatian ZNG, Robert Donia,
T. 1836-1837.

430 Ex. P188, Minutes of the 16™ Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 13;
Ex. P339, Minutes of the 16™ Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 14;
Ex. P187, Map Depicting the Six Strategic Objectives; Ex. P338, Map Marked by Robert Donia, blue mark. The
Drina River has been historically the border between Serbia and BiH, in this case portions of the SerBiH. A
corridor in the Drina Valley would have linked the north-eastern part of the SerBiH with its south-eastern part in
BiH, Patrick Treanor, T. 1101-1102, 1108-1109; Robert Donia, T. 1691-1693, 1713.

41 Ex. P188, Minutes of the 16™ Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 13;
Ex. P339, Minutes of the 16" Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 14;
Ex. P187, Map Depicting the Six Strategic Objectives. This goal specifies two other portions of the SerBiH’s
external border, namely, the Una River in the north-western region of BiH. Part of BiH is on the western bank of
the Una, that is the left bank. The Una flowed north through BiH into the Sava River. The Neretva is in the
south. It flows through Mostar down to the sea. The establishment of a border on the Neretva would have given
the SerBiH control of the whole of the eastern BiH, Patrick Treanor, T. 1102-1103, 1109.
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governments in each of these constituent states.*** The sixth and final goal was to secure access to
the sea for the Serb entity.433 The Bosnian Serb army, later known as the VRS, was established on

the same day.43 4

185. The six strategic goals were communicated to the VRS, which regarded them as “a general
guideline on which [the VRS] planned the actual operations and concerted battles”.**> These goals

were kept secret™® until November 1993, when an abbreviated version was published in the RS
Official Gazette.*’

186. On 15 May 1992, the UNSC passed a resolution demanding a halt to “all forms of outside
interference from outside of Bosnia-Herzegovina”, as well as the complete withdrawal of all foreign

forces from BiH, including the JNA and elements of the Croatian Army.438

187.  Although the FRY had officially withdrawn the JNA from BiH by 19 May 1992,* the
UNSC found that the situation on the ground reflected continued JNA involvement. It consequently
condemned the FRY authorities for failing to take effective measures towards implementing the

UNSC Resolution. On 30 May 1992, the UNSC reinforced sanctions against the FRY.**

188. On 8 June 1992, the UNSC issued Resolution 758, which broadened the mandate and
strength of UNPROFOR and authorised the deployment of UN Military Observers (“UNMOs™).*"!

432 According to Radovan Karadzi¢, “[t]he battle in Sarajevo and for Sarajevo, seen strategically and tactically, is as

of decisive importance because it does not allow the establishment of even the illusion of a state. Alija does not
have a state while we have part of Sarajevo”, Ex. P188, Minutes of the 16™ Session of the Assembly of the
Serbian People in BiH, 12 May 1992, pp 13-14; Ex. P339, Minutes of the 16™ Session of the Assembly of the
Serbian People in BiH, 12 May 1992, p. 14; Ex. P187, Map Depicting the Six Strategic Objectives; Patrick
Treanor, T. 1103-1104, 1109.

43 Ex. P188, Minutes of the 16™ Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 14;
Ex. P339, Minutes of the 16" Session of the Assembly of the Serbian People in BiH, 12 May 1992, p. 14;
Ex. P187, Map Depicting the Six Strategic Objectives; Patrick Treanor, T. 1105, 1109.

434 Ex. P189, Amendments to the Constitution of the SerBiH, 12 May 1992, pp 1-3; Ex. P190, Decision on
Formation of the Army of SerBiH, 12 May 1992; Patrick Treanor, T. 1099; Ex. P375, Expert Report of Patrick
Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia, 1 September 2008, para. 73; Petar
Skrbi¢, T. 11633; Stojan Malcié, T. 11188; Defence Agreed Facts, 97. See infra paras 262-264.

435 Ex. P149, Status of Combat Readiness of the VRS for 1992, p. 159, reporting, inter alia, that the VRS Main
Staff “translated the [strategic goals] into general and individual missions of the [VRS]”’; Robert Donia, T. 1705-
1706.

436 Patrick Treanor, T. 1115. See Ex. P188, Minutes of the 16™ Session of the Assembly of the Serbian People in
BiH, 12 May 1992, p. 38.

47 Ex. P334, Excerpt of the RS’s Official Gazette reporting the “Strategic Goals”, 26 November 1993; Robert
Donia, T. 1687; Patrick Treanor, T. 1118-1119.

438 Ex. P375, Expert Report of Patrick Treanor, para. 162; Patrick Treanor, T. 1164-1165, 1329; Ex. P201, UNSC

Resolution 752, 15 May 1992.

Pursuant to an order of the Presidency of the SFRY of 4 May 1992, the JNA was to withdraw from the territory

of BiH and cross into the SFRY within 15 days, Stamenko Nikoli¢, T. 10458; Ex. P75, Porde Dukic, Statement

of 4/29 February 1996, p. 3; MP-5, T. 2366-2367, 2435, 2493-2494, 2498. See also infra para. 263.

#0° Ex. P202, UNSC Resolution 757, 30 May 1992.

1 Sarajevo Adjudicated Facts I, 36.

439
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UNPROFOR was tasked, among other things, with protecting the Sarajevo airport and helping

humanitarian aid reach the population.***

189. In August 1992, the SerBiH was constitutionally renamed Republika Srpska (“RS”).**

Radovan Karadzi¢ was elected President of RS on 17 December 1992,

190. In March 1993, there was a surge in VRS operations in eastern Bosnia, which resulted in a
flood of refugees into Srebrenica and a dire humanitarian situation.** On 16 April 1993, the UNSC
adopted Resolution 819, declaring Srebrenica a “safe area” to be free from armed attack or any
other hostile act.** The UNSC extended the “safe area” designation to the towns of Tuzla, Zepa,

Biha¢ and Gorazde on 6 May 1993.47

191. In the summer of 1994, international diplomats attempted to end the Bosnian war by
engaging in direct negotiations with the relevant parties.448 These efforts produced a peace proposal
that included a map demarcating a division of Bosnian territory between the Bosnian Serbs and
Bosnian Muslims.*** The Bosnian Serbs rejected the peace plan.45 " In August 1994, the FRY opted
to impose sanctions on RS due to its rejection of the plan. These sanctions included a blockade of
their common border and the imposition of a trade embargo on all shipments into RS, except for

food, clothes and medication.*”!

192. At the end of 1994, a four-month ceasefire was declared in BiH.** It expired in April 1995
after attempts to extend it failed.*>* Over the next few months, the safe areas of Srebrenica and Zepa

were forcibly overtaken by Bosnian Serb forces.*™*

193. In early August 1995, Slobodan Milosevic issued a public appeal for peace to Ratko Mladi¢
and Alija Izetbegovi¢. The United States government became involved in the peace initiative, as

Richard Holbrooke, the Assistant Secretary of State for European and Eurasian Affairs, engaged in

2 Sarajevo Adjudicated Facts I, 37.

443 Patrick Treanor, T. 1124. See also Defence Agreed Facts, 46.

444 Ex. P192, Decision on the Proclamation of the Election of the President of RS, 17 December 1992; Patrick
Treanor, T. 1123.

5 Pyers Tucker, T. 9119-9122, 9129; Ex. P2246, Expert Report of Richard Butler “Srebrenica Military Narrative
(Revised) — Operation Krivaja 95, 1 November 2000, p. 19.

#6 Ex. P208, UNSC Resolution 819, 16 April 1993, p. 2. See also Ex. P2246, Expert Report of Richard Butler
“Srebrenica Military Narrative (Revised) — Operation Krivaja 957, 1 November 2000, p.19; Ex.P892,
(confidential); Ex. P2462, Report of the UNSC Mission Established Pursuant to Resolution 819, 30 April 1993.

7 Patrick Treanor, T. 1193-1194; Ex. P212, UNSC Resolution 824, 6 May 1993.

8 Carl Bildt, T. 14253-14254.

M Ibid.

0 Carl Bildt, T. 14254,

451 Miodrag Simi¢, T. 10182-10183; Ex. P222, Press Article Published in Borba, 5 August 1994. See also Petar
Skrbi¢, T. 11938. See also infra paras 867, 872.

452 Patrick Treanor, T. 1238.

B3 Ibid.
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shuttle diplomacy between the various capitals in the region.*> During this period, FRY leaders
began meeting with their RS counterparts to develop a common position regarding the forthcoming
peace negotiations.456 They formed a joint peace negotiation delegation, composed of
representatives from the FRY and RS, and agreed that Slobodan MiloSevi¢ would have the deciding

vote in the case of a disagreement within the delegation.*”’

194. These negotiations culminated in the Dayton Accords, which ended the war in BiH. The

Accords were signed preliminarily at the end of November 1995, followed by an official signing in

Paris in December 1995.+%

B4 Ibid.
455 Patrick Treanor, T. 1252.
6 Ibid.

457 Patrick Treanor, T. 1258; Ex. P232, Notes of Meeting Held in Dobanovci, 30 August 1995, pp 18-19.
48 Patrick Treanor, T. 1389-1390.
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IV. POLITICAL ENTITIES AND STRUCTURE OF THE ARMIES

A. Federal Republic of Yugoslavia

195. The FRY was established on 27 April 1992 with the approval of a new Constitution
superseding the prior SFRY Constitution.*” The new Constitution provided that the FRY was a
sovereign federal state and consisted of Serbia and Montenegro and the provinces of Kosovo and

C 460
Vojvodina.

196. The FRY was organised on the principle of separation of powers, between the legislature,
executive and judiciary. Principal federal organs of the FRY included the Federal Assembly, FRY
President, Federal Government, the Supreme Defence Council (“SDC”) and the Chief of General
Staff of the Yugoslav Army (“VJ”).%! The federal judicial organs were the Federal Court, Federal

Public Prosecutor and a Constitutional Court.*??

197. In addition to the Constitution, provisions regulating the functioning and composition of
these organs were laid down in the Law on the Defence and the Law on the VJ, both of which were
temporarily enacted in October 1993 by the FRY Assembly, and subsequently finalised on 18 May
1994.% Based on these legal provisions, the Trial Chamber will now turn to describe the structures
and functioning of the federal organs which are relevant to the case, namely, the SDC, the FRY
President, the Chief of the VJ General Staff and the MOD.

B. Organs of the FRY

1. The Supreme Defence Council

198.  According to the Constitution of the FRY, the SDC was formally composed of the President
of the FRY and the Presidents of the Republics of Serbia and Montenegro.464 In practice, the SDC

459 Patrick Treanor, T. 1126, 1328; Ex. P375, Expert Report of Patrick Treanor, para. 79; Miodrag Starcevic,

T. 5432.

460 Patrick Treanor, T. 1126, 1328; Ex. P229, FRY Constitution, 27 April 1992, Articles 133-134. On 4 July 1992,

Badinter Commission stated that the SFRY no longer existed and concluded that the FRY was a new state

which, however, “cannot be considered the sole successor to SFRY”, Ex. P375, Expert Report of Patrick

Treanor, para. 169. Opinion n. 9 stated that the successor states to the SFRY must together settle all aspects of

succession by agreement and peacefully settle all disputes relating to succession which could not be resolved by

agreement, Robert Donia, T. 1857-1860; Ex. D15, Opinions of the Badinter Commission, pp 15-21.

Ex. P375, Expert Report of Patrick Treanor, para. 79.

Y2 Ibid.

463 Patrick Treanor, T. 1152; Ex. P197, Law on the VJ, 18 May 1994, Article 4; Ex. P375, Expert Report of Patrick
Treanor, paras 92-93. As regards the entry into force of the Law on the VJ, Miodrag Starcevic¢ explained that it
was adopted by the Chamber of Citizens (the lower house of parliament) in October 1993. However, because the
Chamber of Republics (the upper house of parliament) had made amendments to the draft law, a reconciled text
was only passed in May 1994. Nevertheless, it had legal force already as of October 1993, Miodrag Starcevic,
T. 5436-5437.

% Ex. P229, FRY Constitution, 27 April 1992, Article 135; Patrick Treanor, T. 1128.
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meetings were also attended by other high-level federal officials, such as the FRY Prime Minister,
the FRY Minister of Defence, the Chief of the VJ General Staff and, occasionally, high-ranking

military officers.*®’

199.  The President of the FRY presided over the SDC.*®® The Law on Defence empowered the
SDC to adopt the plan for the defence of the country, which “all subjects of the national defence”,

including the VJ, should pulrsue.467

200. In its work, the SDC made use of reports, analyses and other materials prepared by the
MOD, the VJ General Staff and other state organs.*® According to the Rules of Procedure adopted
by the SDC in 1992,% the SDC had to conduct its work in sessions, and adopt final decisions when
the majority of SDC members were present. Decisions were approved by consensus, and the FRY
President would issue the appropriate orders in his name.*”® The Rules of Procedure of the SDC
also provided for the possibility to make decisions and reach conclusions without holding a session,

“on the basis of consultations among the [SDC] members”.*"!

201. Minutes were kept of sessions of the SDC.*? Those minutes, as well as the material for

discussion and the stenographic records, constituted archival material.*’?

202.  On 30 June 1992, the SDC held its first session presided over by Dobrica Cosi¢ as FRY

. 474
President.

From that moment on, regular sessions of the SDC were held throughout the war. The
Trial Chamber has carefully analysed the minutes and stenographic notes of the SDC sessions
admitted into evidence related to the period of the Indictment. Among the topics discussed in these
sessions were the military and political situation in the FRY, the logistic assistance to the VRS and
SVK, military budget and military personnel issues. The details of these sessions will be discussed

in subsequent parts of the Judgement addressing these relevant topics.

465 Patrick Treanor, T. 1128.

466 Ex. P229, FRY Constitution, 27 April 1992, Article 135.

467 Miodrag Starcevic, T. 6894; Ex. P1183, Decree on the Proclamation of the Law on Defence, 27 May 1994.

%8 Patrick Treanor, T. 1129-1130; Ex. P707, Rules of Procedure of the SDC, 23 July 1992, Article 2.

49 Ex. P707, Rules of Procedure of the SDC, 23 July 1992.

7% Patrick Treanor, T. 1129-1130.

47 Ex. P707, Rules of Procedure of the SDC, 23 July 1992, Article 7. Sessions could be convened by the Chairman
of the SDC at his own initiative or at the proposal of other members of the SDC who could also put forward
agenda proposals, Ex. P707, Rules of Procedure of the SDC, 23 July 1992, Article 4.

42 Ex. P707, Rules of Procedure of the SDC, 23 July 1992, Article 8.

47 Patrick Treanor, T. 1129; Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in

Croatia and Bosnia, 1 September 2008, paras 85-86.

Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia, 1

September 2008, paras 82-83.
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2. The FRY President

203. According to the Law on the VJ, the FRY President commands the Army in war and peace,

in conformity with the decisions of the SDC*” and shall:
1) establish the principles of internal organisation, the development and equipping of the Army;
2) determine the system of command in the Army and oversee its implementations;

3) decide on the deployment of the Army and approve the plan for its use;

4) regulate and order readiness of the Army in case of an imminent threat of war, state of war, or
state of emergency;

5) provide guide-lines for arrangements relating to mobilisation and issue orders for the
mobilisation of the Army;

6) issue basic regulations and other acts related to the deployment of the Army;

7) adopt rules regulating the internal order and relations in the performance of military service;
and

8) perform other duties relating to the command over the Army in accordance with federal
law.*’

204. The FRY President was also vested with the power to exceptionally promote a professional
officer to the rank of general at the proposal of the Chief of the VJ General Staff,*”” and decided on
other promotions.*’® According to Article 136 of the Constitution, the FRY President should
“appoint, promote and dismiss from service Army officers stipulated by federal law as well as the

presidents and judges of military courts and military prosecutors”.479

475 Ex. P197, Law on the VJ, 18 May 1994, Article 4; Patrick Treanor, T. 1152. As noted by Miodrag Starcevic, the
constitution explicitly set forth that the chain of command ran from the President down to the Chief of the VI
General Staff and then to the lower level units, Miodrag Starcevic¢, T. 5433.

476 Ex. P197, Law on the VJ, 18 May 1994, Article 4.

47 Ex. P197, Law on the V], 18 May 1994, Article 46. In applying this provision, the President of the FRY, Zoran
Lili¢, promoted Ratko Mladic to the rank of Colonel General, Miodrag Starcevic, T. 5497-5498 (private session);
Ex. P1902, FRY Presidential Decree Promoting Lieutenant General Ratko Mladi¢ to the Rank of Colonel
General, 16 June 1994. As regards the procedure of personnel promotions, the Assistant Commander for
Personnel Administration of the VJ General Staff would prepare orders and decrees about promotion to the ranks
of generals and submit them to the head of the “Military Office” of the FRY President. The Military Office
would then take those decrees to the President, SiniSa Borovié, T. 13922, 13973.

% Ex.P197, Law on the VJ, 18 May 1994, Article 151.

49 Ex. P229, FRY Constitution, 27 April 1992, Article 136.
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3. Chief of the VJ General Staff

205. The Chief of the VJ General Staff was directly subordinated to the FRY President.*** Since
the FRY President commanded the army pursuant to decisions taken by the SDC, the Chief of the
VI General Staff was also subordinated to the SDC.**!

206. The VJ General Staff was the “highest professional and staff organ™ for the preparation and
utilisation of the VJ in peace and war.*** The Chief of the VJ General Staff could engage the VI in
combat operations only pursuant to a decision to do so from the FRY President as Supreme
Commander.”® He could, however, decide on the preparation and deployment of VJ units along the
FRY borders.*™ In this regard, Mladen Mihajlovi¢ testified that the role of the Chief of the VJ
General Staff was to prepare the army, including material and equipment, for combat readiness, if it

was necessary to defend the country.485

207. Moreover, the Law on the VJ establishes that the Chief of the General Staff acts in
“accordance with the basic principles of organisation, development and establishment of the Army
and the documents issued by the President of the Republic”.486 Within this framework the Chief of
the General Staff shall:

1) determine the organisation, plan of development, and establishment of the commands, units,
and institutions of the Army;

2) determine the plan of recruitment and maintenance of manpower levels for the Army and the
numerical distribution of recruits in the Army;

3) issue regulations on the training of the Army;

4) determine plans for the education and advanced training of professional and reserve
commanding officers;

5) perform other duties as stipulated by this Law.*

480 Miodrag Starcevié, T. 5441-5442. According to Miodrag Starcevic, in light of the principle of unity of command

in the VJ, there was a “direct relationship” in the command between the President of the FRY and the Chief of
the VJ General Staff.

8L Miodrag Starevié, T. 5441-5442.

42 Ex. P197, Law on the VJ, 18 May 1994, Article 5; Miodrag Star&evié, T. 5439-5440.

483 Miodrag Simi¢, T. 10123-10126. The witness testified that Ex. P2714, Order of the Chief of the VJ General
Staff, 5 May 1995 was in keeping with the power of the Chief of the VJ General Staff, Miodrag Simic¢, T. 10125.
See also Ex. D236 (under seal).

484 Miodrag Simié, T. 10131-10132. In this regard, Simic testified about an order by the Chief of the VJ General
Staff to establish and deploy VJ Combat Groups along the FRY border on security grounds, Miodrag Simic,
T. 10126.

5 Mladen Mihajlovi¢, T. 3960-3961.

#6 " Ex. P197, Law on the VJ, 18 May 1994, Article 5.

®T Ibid.
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208. According to Article 6 of the Law on the VJ, the Chief of the VJ General Staff issued

orders, rules, commands, instructions or other acts for the execution of “enactments” of the FRY

President, “as well as the duties stipulated by [the Law on the VJ]”.*

209. The Chief of the VJ General Staff and the commanding officers of units or institutions
designed by him had the power to appoint “officers, non-commissioned officers and soldiers” with
the exception of “generals and commanding officers performing duties for which the rank of
general had been determined”.*®® The Chief of the VJ General Staff could, however, make
proposals for approval by the FRY President for the promotion of a professional officer to the rank
of general.490 He could also transfer officers up to and including the rank of colonel, decide on the
assignment of professional members of the VJ to duties outside the VJ and decide on termination of

service of officers up to and including the rank of colonel.*"

210. In the first half of 1993, the Chief of the VJ General Staff was General Zivota Pani¢.*? On
26 August 1993, Zivota Panié replaced Mile Mr3ki¢ as the Chief of the VI Special Forces Corps
and Mom¢ilo Perigi¢ became the Chief of the VJ General Staff.*"?

4. Cabinet of the Chief of the VJ General Staff

211. The Chief of the VJ General Staff had a deputy and a cabinet which assisted him with his

work.**

The cabinet included the Chef de Cabinet, the deputy Chef de Cabinet, and various other
officers and assistants including, inter alia, an adjutant of the Chief of the VJ General Staff, legal

. . . . 495
and finance officers, as well as an information analyst. 9

212.  The basic duties of the Chef de Cabinet included facilitating the work of the Chief of the VI
General Staff, which included receiving and sending out mail, processing and analysing documents,

as well as all the organisational aspects related to the work of the Chief of the VJ General Staff.**®

8 Ex.P197, Law on the VJ, 18 May 1994, Article 6; Miodrag Staréevic, T. 5441-5442.

48 Ex. P197, Law on the VJ, 18 May 1994, Article 16.

40 Ex.P197, Law on the VJ, 18 May 1994, Article 46. See also Ex.P197, Law on the VI, 18 May 1994,
Article 152. As noted by Miodrag Starcevié, Article 152 defines the duties of the Chief of the VJ General Staff
and the commanding officers of units or institutions designated by him, Miodrag Starcevic, T. 5443.

1 Ex.P197, Law on the VJ, 18 May 1994, Article 152; Miodrag Staréevic, T. 5537.

¥2 MP-11, T. 8929.

43 MP-11, T.8929-8930. See Ex.P351, Organisational Chart of the Special Unit Corps in December 1993,
19 November 2008. P751, Minutes from the 12" Session of the SDC held on 23 and 25 August 1993, p. 2.

% Miladen Mihajlovi¢, T. 3877; Miodrag Simi¢, T. 9947.

5 Siniga Borovi¢, T. 13905-13906.

4% Sini¥a Borovié, T. 13904-13905, 13911, 14087,14180-14181.
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The cabinet of the Chief of the VJ General Staff was also often responsible for relaying orders of
the Chief of the VJ General Staff.*’

213. Through the so-called “managerial information system”, the office monitored various issues
from the printing of the daily newsletter about the situation in the units and the reserves to
monitoring resources and finances.*”® On average the office received between 50 and 300

documents of all kinds daily.*”

5. Structure of the VJ General Staff

214. The VJ General Staff was made up of sectors, departments, administrations and other units.
According to an organisational chart dated 15 June 1993, the following organs were directly
subordinated to the Chief of the VJ General Staff: the Sector for Operations; the Sector for
Organization, Recruitment and Information; the Logistics Sector; the Personnel Administration;
Information and Morale Department; the Security Administration; the Intelligence Administration;
and VJ Inspection.5 % Each organ was commanded by an Assistant to the Chief of the VJ General
Staff.”"! Among the functions of an Assistant was the provision of advice to the Chief of the VJ

General Staff about their sector without having, however, any command over V] units.’”?

215. In December 1993, due to a reorganisation of the General Staff’” the Intelligence
Administration, previously an autonomous and independent organ, became the so called «pynd
Administration” within the Sector for Operational and Staff Affairs.” According to the new
organisation, the following organs were directly subordinated to the VJ General Staff: the Sector for
Operational and Staff Affairs; the Sector for Land Forces; the Sector for Air Force and Anti-
Aircraft Defence; the Navy Sector; the Sector for Communications, Information and Electronic
Operations; the Sector for Manning, Mobilization and Systemic Issues; the Logistics Sector; the

Administration for Information and Political and Propaganda Activities; the Security

Administration and the VJ Inspectorate.””

497 See Ex. P865, Dispatch of the Cabinet of the VJ Chief the General Staff, 6 May 1995; Ex. P876, Order of the VJ
General Staff on the Issuance of Materiel, 10 May 1994; Ex. P951, Coded Dispatch from the Cabinet of the
Chief the VJ General Staff, 7 October 1995.

4% Siniga Borovi¢, T. 13911.

9 Ibid.

500 Miodrag Simic, T. 9939; Ex. D195, First Organisational Chart of the VJ General Staff, 15 June 1993

01 Mladen Mihajlovi¢, T. 3878.

02 Ibid.

503 Miodrag Simic, 9946-9947; Ex. D196, Second Organisational Chart of the VJ General Staff, 22 December 1993.

504 Miodrag Simic, T.9946-9947, 9959; Ex. D196, Second Organisational Chart of the VJ General Staff,
22 December 1993.

%5 Ex. D195, First Organisational Chart of the VJ General Staff, 15 June 1993.
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216. The Sector for Operational and Staff Affairs was composed of a “1** Administration” which
had the basic functions, infer alia, of “planning the engagement and combat readiness of the VJ”;
“planning the development of the VJ”; ensuring the “State border security” and maintaining a
“system of command and operations duty”.506 Within this administration, there was also an
Operations Centre, which collected and analysed information received from lower units deployed in
the FRY, and from other federal organs within the FRY.” During the time relevant to the

Indictment, the Chief of the 1*' Administration was Miodrag Simi¢.”*®

«pnd Administration”, was within the Sector for

217. The Intelligence Administration, or the
Operational and Staff Affairs.>® It was on 24-hour duty and responsible for intelligence support for
the VJ, gathering information with indicators of possible aggression against the FRY.’" Sinisa

Borovic testified that the Intelligence Administration was headed by General Krga.5 H

218. The Security Administration included a counter-intelligence office whose function was the
detection, monitoring, and prevention of all the factors that could threaten the VJ, such as activities
of foreign intelligence agencies, terrorism or crime.”'? It was also responsible for verifying the
authenticity and reliability of intelligence that came through its administration.”"> During the time
relevant to the Indictment, the Security Administration was headed by Colonel Aleksander

Dimitrijevié.”"*

219. The Logistics Sector of the VI General Staff supplied the army with equipment and other
military materials.’ Tt comprised, inter alia, a technical department (“Technical Administration”),

an Operations Centre, and a planning organ.’ % 1t was initially under the command of Borislav

506 Miodrag Simié, T.9962-9964; Ex. D200, Chief of the VJ General Staff Order on the Competences of
Organisational Units of the VJ General Staff in Peacetime, 25 July 1994; Miodrag Simic, T.9972-9973;
Ex. D202, V] General Staff Work Plan for 1995 by Chief of the VJ General Staff 1* Administration, 22
December 1994.

7 Miodrag Simi¢, T. 9968, 10011. See infra paras 1394-1395.

38 Miodrag Simié, T. 9962.

509 Miodrag Simic, T.9946-9947, 9959; Ex. D196, Second Organisational Chart of the VJ General Staff, 22
December 1993.

310 Ex. D200, Chief of the VJ General Staff Order on the Competences of Organisational Units of the VJ General
Staff in Peacetime, 25 July 1994; Miodrag Simié, T. 10012; Branko Gaji¢, T. 10791-10792. See infra paras
1396-1399.

1T Sinida Borovié, T. 13932.

°12 " Branko Gajic, T. 10808.

513 Branko Gajié, T. 10803; Ex. D89, Rules of Service of Security Organs in the JNA, 1984, para. 29. See infra
paras 1400-1403.

3% Miodrag Simi¢, T. 9948.

15 Mladen Mihajlovi¢, T. 3879-3880.

36 Ibid.
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buki¢. However, after the transformations which took place in the second half of 1993,

Milovanovié and Sljivi¢ were at the head of the Logistics Sector in sequence.’"’

(a) Collegium

220. The VJ General Staff had a collegium, which was an advisory body convened from time to
time to consider certain issues.”’'® The Chief of the VJ General Staff presided over the collegium
which included the heads of the various sectors and independent administrations and occasionally

their closest associates.’"

221. The collegium was convened generally on a weekly basis, but, if the need arose, meetings
were held even more frequently.520 In addition to the regular meetings of the collegium, there were
also the meetings of the so-called expanded collegium of the Chief of the VJ General Staff.”*' Such
meetings would be attended by the various army commanders.’** They were held around twice a

year.’?

222. The collegium discussed general issues, dealing, in particular, with the military and political

. . J . . .. 524
situation prevailing in the area, work plans and various specific problems.

At the beginning of
each collegium meeting, the Chief of the VJ General Staff was informed about the tasks issued
during the previous collegium meeting and how they were implemented.525 Individual participants
took the floor in a certain order and were given a certain time to brief the Chief of the VJ General
Staff and present proposals to him.>*® The meeting of the collegium ended with the Chief of General
Staff issuing tasks and setting out deadlines for implementing them.’*’ The tasks were issued orally

and subsequently processed in writing”>® and minutes were kept.

37 Miodrag Simi¢, T. 9948.

S8 Mladen Mihajlovic, T. 3882. As explained by Miodrag Simic¢, when Perisi¢ became Chief of the VJ General
Staff, the collegium replaced the “Staff of the Supreme Commander”, Miodrag Simic¢, T. 9978-9980; Ex. P727,
Order from Office of Chief of General Staff on Organisation and Method of Work of the Chief of the General
Staff and VJ Supreme Command Staff, 15 October 1993.

319 Mladen Mihajlovi¢, T. 3882-3883, stating that in the absence of the Chief of the VJ General Staff, his deputy
attended the collegium meetings. SiniSa Borovic also testified that the Chef de Cabinet attended the collegium
meetings, having the right to participate in the discussion, SiniSa Borovic, T. 13930-13931.

>0 Sini%a Borovié, T. 13930.

> Siniga Borovi¢, T. 13930-13931.

2 Ibid.

2 Ibid.

2 Mladen Mihajlovié, T. 3883. SiniSa Borovic testified that the independent administrations chiefs would submit
questions to the office of the Chief of General Staff which they wished to be included on the agenda of the
collegium meetings, SiniSa Borovic, T. 13935.

> SiniSa Borovi¢, T. 13933.

526 According to Mladen Mihajlovié, generally, PeriSi¢ accepted those proposals, Mladen Mihajlovic, T. 3883-3884,
3957-3958; Sinisa Borovié, T. 13931-13932.

7 Sini%a Borovi¢, T. 13932.

528 Sinisa Borovic¢, T. 13933. See Ex. P2891, Record of the Collegium of the VJ General Staff, 29 December 1995;
Ex. P2204, Transcript of the Collegium of the Chief of the VJ General Staff, 18 September 1995.
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6. Ministry of Defence
(a) Structure

223.  With the adoption of the FRY Constitution the MOD replaced the Federal Secretariat for
National Defence.’” In the SFRY, the Federal Secretariat was superior to the General Staff.>** With
the establishment of the FRY, the General Staff became independent of the MOD and the
relationship between the two was based on coordination rather than a superior-subordinate

relationship.5 3

224. Several administrations or sectors were subordinated to the MOD.”*> Among these organs
was the “Sector for System and Status Issue and Legal Affairs”, “Finance and Budget

Administration” and “Material, Financial, and Market Inspection Sector”.>*

225. The Sector for System and Status Issue and Legal Affairs was responsible for regulating the
status of soldiers in the VJ, housing policy, the education of soldiers, salaries, allowances and other

benefits in the VJ.>**

226. The Finance and Budget Administration was responsible for “monitoring the
implementation of the military budget and in this regard, for proposing all necessary measures to
ensure financial discipline and the regular flow of funds from the federal budget”.”* It reported to
the FRY Defence Minister and had to comply with the laws and regulations of the FRY Ministry of

. 3
Finance.”®

227. The Material, Financial, and Market Inspection Sector carried out inspections regarding the
storage, use, and disposition of the assets of the VJ. More specifically, it controlled the financial

operations and checked the contracts involving procurement of material including food.”®’ This

3 Stamenko Nikoli¢, T. 10409, 10412.

330 Stamenko Nikoli¢, T. 10411; Ex. D239, Diagram Showing the Structure of the MOD, 9 June 1992. See also
Miodrag Simié, T. 9923, 9938.

3 Ibid.

332 Stamenko Nikolié, T. 10410-10411; Ex. D239, Diagram Showing the Structure of the MOD, 9 June 1992.

33 Stamenko Nikoli¢, T.10408-10409, 10411, 10416-10417; Ex. D240, Rules on the Responsibilities of the
Organisational Units in the MOD, 21 September 1992.

3 Ibid.

535 Stamenko Nikoli¢, T. 10420; Ex. D240, Rules on the Responsibilities of the Organisational Units in the MOD,
21 September 1992, Article 4. See also Borivoje Jovanic, T. 11400-11401.

% Borivoje Jovanic, T. 11400-11401.

537 Stamenko Nikoli¢, T. 10427, 10432; Ex. D240, Rules on the Responsibilities of the Organisational Units in the
MOD, 21 September 1992, Article 26.
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organ was also obliged to inspect the final calculation of the salaries in the Finance and Budget

Administration at the accounting centre of the MOD.™®

228. The accounting centre in the MOD, directly connected to the Finance and Budget
Administration, was responsible for collecting all relevant data on professional members of the
army, calculating the salaries according to the specific regulations, as well as issuing salaries

through GIRO accounts and settling payments to army suppliers.5 39

(b) Functions of the MOD

229. Under the FRY Constitution the Minister of Defence was not a formal member of the
SDC.>* Nevertheless, he took part in the work of the SDC when matters of exceptional importance

. . . .. . 541
in the domain of his ministry were discussed.

230. The MOD was in charge of the implementation of the defence plan enacted by the SDC.>*?
The Minister of Defence was entitled to adopt all kinds of enactments, orders and decisions related
to the implementation of the defence policy.5 + Proposals for such enactments as well as regulations

to be adopted were submitted to the Minister of Defence by the specific organisational sectors.”**

231. The MOD was also obliged to implement decisions and enactments rendered by the
President of FRY, the SDC, and the federal government.545 The MOD was responsible for carrying
out inspections to check whether the enactments and laws relating to the defence of the country
were being implemented in line with the law and the decisions of the SDC.>*® If in the course of
such inspection the MOD found out that there had been a breach of law, it would submit its report

to the Minister of Defence as the person in charge of adopting certain measures as provided by the

3% Stamenko Nikoli¢, T. 10428.

3 Stamenko Nikoli¢, T. 10422, 10425-10427, 10763-10764; Ex. D240, Rules on the Responsibilities of the
Organisational Units in the MOD, 21 September 1992, Articles 7, 10. See Ex. P756, Minutes from the 25
Session of the SDC held on 30 August 1994; Ex. P749, Minutes from the 36" Session of the SDC held on 12
May 1995; Stamenko Nikoli¢, T. 10766-10768 (private session). See also Ex. D504, Witness Statement of Dane
Ajdukovié, 26 November 2009 and 11 September 2010, para. 22.

30 Stamenko Nikoli¢, T. 10441.

4 Stamenko Nikolié, T. 10441. Witness Dane Ajdukovié, in his position as Chief of the Finance and Budget
Administration of the MOD, for instance, attended meetings of the SDC on financial matters, roughly every two
months, Ex. D504, Witness Statement of Dane Ajdukovi¢, 26 November 2009 and 11 September 2010, para. 27.

342 Ex. P1183, Decree on the Proclamation of the Law on Defence, 27 May 1994, Article 43.

>3 Stamenko Nikoli¢, T. 10436; Miodrag Staréevic, T. 5433-5444.

44 Stamenko Nikoli¢, T. 10436; Ex. P1183, Decree on the Proclamation of the Law on Defence, 27 May 1994,
Article 43.

545 Stamenko Nikoli¢, T. 10437; Ex. P1183, Decree on the Proclamation of the Law on Defence, 27 May 1994,
Article 44.

346 Stamenko Nikoli¢, T. 10438-10439; Ex P1183, Decree on the Proclamation of the Law on Defence, 27 May
1994, Article 44.
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law.”*” The Minister of Defence was responsible to the Prime Minister who in turn answered to the

Assembly.548

(¢) The Role of the MOD in the Military Budget

232. The MOD was also responsible for executing the military budget, which included funds for
both the MOD and the VI.>* The military budget was a part of the federal budget prepared by the

Federal Assembly.5 20

233. The MOD was responsible for proposing and submitting a national defence budget to the
FRY Assembly.””" This included a recommendation on the yearly budget for the VJ.”>* In preparing
the national defence budget, the Minister of Defence received budget proposals from the Chief of
the VJ General Staff and the offices of the MOD.” The Minister of Defence reviewed the budget
proposals and, in particular with regard to the VJ budget plan, the MOD would discuss with the VJ
General Staff whether the amount sought was realistic and thus would likely be approved by the
FRY Assembly.””*

234.  Generally, the needs of the army constituted around 85-90% of this budget, whereas the rest
covered the needs of the MOD.” After the Minister of Defence’s endorsement of the proposed
budget, it was then submitted to the federal government, which then established the final budget
proposal to submit to the Federal Assembly for final approval.556 The annual budget of the MOD

> Stamenko Nikoli¢, T. 10438-10440.

> Stamenko Nikoli¢, T. 10440-10441.

9 Borivoje Jovanié, T. 11393-11395. The federal budget was the only source of funding for the VIJ, Borivoje
Jovanic, T. 11454-11456. See also Ex. D504, Witness Statement of Dane Ajdukovié, 26 November 2009 and 11
September 2010, para. 17, stating that the Law on the VJ and the Law on Defence separated the organisational
structures of the VJ and the MOD, imposing a separation between command and administrative functions
resulting in the MOD retaining control over the planning and financing of the VJ.

30 Stamenko Nikoli¢, T. 10422, 10618-10619, 10624. See also Ex.P197, Law on the VJ, 18 May 1994,
Article 337.

»!' " Stamenko Nikoli¢, T. 10432.

2 Stamenko Nikoli¢, T. 10433.

3 When proposing a military budget, the VJ General Staff, at the request of the Finance and Budget
Administration, would submit its requirements with regard to assets that had to be included in the
budget, Stamenko Nikolié, T. 10433, 10619. See also Ex. D504, Witness Statement of Dane Ajdukovié, 26
November 2009 and 11 September 2010, p. 4, para. 20, stating that before drawing up the plan, which was to be
submitted to the Federal Assembly, the General Staff would send the draft plan to the relevant administrations of
the MOD which, together with the General Staff, would harmonise the proposals in order to reach an agreement
on the finalisation of the plan based on the needs and priorities of the VJ, and would then send it to the Federal
Government, which in turn would submit the agreed proposal to the Federal Assembly for adoption. The
coordinator of all these discussions was the Finance and Budget Administration.

% Stamenko Nikoli¢, T. 10623-10625.

>3 Stamenko Nikoli¢, T. 10623-10624, 10763.

336 Stamenko Nikoli¢, T. 10433, 10621-10622, 10625-10626.
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approved by the Federal Assembly, detailed the amounts which were to be allocated to the VI and
the MOD.>’

C. Units of the VJ

235. The FRY Constitution provided that the FRY should have an army, composed of Yugoslav
citizens and which should “defend [FRY] sovereignty, territory, independence and constitutional

order” >

236. On 20 May 1992, the FRY Presidency adopted a decision on renaming the JNA as the Army
of Yugoslavia (“VI?).>® The Law on the VJ came into force in October 1993;°% Article 346

provides that INA members became VJ members as of the date the law came into force.” o1

237. Article 135 of the FRY Constitution provides that in peacetime and wartime the VJ was
under the command of the FRY President, in accordance with decisions of the SDC.%%? Under the

Constitution, the SDC could reach command decisions to be implemented by the FRY President.’®

238. The VJ was divided into the following services: the Land Forces, the Air Forces and Anti-
aircraft Defence and the Navy. These were in turn divided into “combat arms and supporting arms”

and those, in turn, were divided into sections and specialist services.”®

239.  Within the VJ, special military formations were also established, such as the Special Units
Corps (“KSJ”).> The KSJ was directly subordinated to the Chief of the VI General Staff.’*® The
KSJ consisted of the Guards Motorised Brigade (“Guards Brigade™),’ 67 7pmd Special Brigade, 63"
Parachute Brigade, 1 Armoured Brigade and Headquarters Support Units.”®

37 Stamenko Nikoli¢, T. 10626.

3% Ex. P1186, Constitution of the FRY (Excerpt), 27 April 1992, Doc ID 0471-5722, p. 27.

359 Ex. P375, Expert Report of Patrick Treanor, para. 81; Patrick Treanor, T. 1157. See also Miodrag Starcevic,
T. 6863; Ex. P199, Minutes of the 197" Session of SFRY Presidency, 4 May 1992, pp 4-5.

30 Miodrag Staréevié T. 5436-5437.

%1 Ex. P197, Law on the VJ, 18 May 1994, Article 346; Miodrag Staréevi¢, T. 6893-6894.

%2 Ex.P1186, Constitution of the FRY (Excerpt), 27 April 1992, Doc ID 0471-5722, p. 27; Miodrag Star&evic,
T. 6908. See also P197, Law on the VJ, 18 May 1994, Article 4.

3 Ex. P197, Law on the VJ, 18 May 1994, Article 4; Miodrag Star&evié, T. 6913.

%4 Ex. P197, Law on the VJ, 18 May 1994, Article 2.

% Borivoje Tesic, T. 1994.

366 Borivoje Tesic, T. 1896-1897; Ex. P351, Organisational Chart of the Special Units Corps in December 1993, 19

November 2008; Borivoje Tesi¢, T. 1993; Miodrag Simic, T. 10145-10146: MP-11, T. 8928, testifying that the

Chief of the General Staff in order to use such unit had to have an approval of the “[MOD] directly from the

President himself”, see MP-11, T. 8928; Borivoje Tesi¢, T. 1992-1993.

Prior to the transformation of the JNA into the VJ, the Guards Brigade was an independent unit under the MOD,

see Borivoje Tesic, T. 1888.

568 Miodrag Simié, T. 10145-10146; Ex. P351, Organisational Chart of the Special Units Corps in December 1993,
19 November 2008.

567
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1. The Guards Brigade

240. The Guards Brigade consisted of six battalions (1* Guards Motorised Battalion, 2" Guards
Motorised Battalion, 25 Military Police Battalion, Anti-Aircraft Defence Light Self-Propelled
Artillery Rocket Battalion, Anti-Aircraft Howitzer Battalion 122mm and Logistic Battalion), two
companies (Communications Company and Engineering Company) and three platoons (Atomic
Biological Chemical Defence Platoon, Military Police Special Purposes Platoon and Special
Transportation Platoon).”® The duties of the Guards Brigade were primarily related to security
rather than to combat activities.”’® During peacetime, the Guards Brigade had three main duties —
training, securing combat readiness and “protocol duties”, which involved providing security to
installations or residencies; whereas in war time, its main duty was to provide security to the

571
Supreme Command.

241. In 1993, the Guards Brigade numbered about 1600 members.”’> Based on the selection

573

criteria for its officers, it was considered an elite unit.”’” Witness Borivoje Tesic testified that in

December 1993, he was an operations officer within the staff of the Guards Brigade, and also that,

. . ., . . . . 574
at one point, Major Paunovi¢ was an operations officer in the Guards Brigade.

2. The 72™ Special Brigade

242.  The 72" Bri gade was an elite military unit made up of “contract soldiers” to conduct special
operations.575 The 72™ Brigade was composed of three battalions: a military police battalion for
special operations which was headquartered on Mount Avala, about 30 kilometres from Belgrade, a
sabotage battalion located in Pancevo as well as an assault battalion based in Vukovine.””® Each
battalion had two professional companies consisting of professional soldiers, and one company of

regular conscripts maintaining the compound.577 Some training of the military police battalion took

369 Borivoje Tesi¢, T. 1995-1996, 2030; Ex. P352, Organisational Chart of the Guards Motorised Brigade in
December 1993, 19 November 2008.

10 Borivoje Tesic, T. 1994.

S Borivoje Tesi¢, T. 1993-1994.

32 Borivoje Tesi¢, T. 1995.

33 Borivoje Tesi¢, T. 1995-1996, 2030.

3 Borivoje Tesi¢, T. 1902, 1904.

575 MP-11, T. 8927, 8929, 8934-8935, 8972. According to Tesi¢, two categories of soldiers existed in the VI:
regular soldiers and contract soldiers. The contract soldiers were persons who, upon finishing their military
service, signed a contract for a certain period of time. They would receive a regular monthly salary, Borivoje
Tesic, T. 1997.

576 MP-11, T. 8931, 8973, 8995-8996. The military police battalion was under the command of Aleksandar
Zivkovi¢. The battalion was made up of three companies — each from 30-50 up to 120 soldiers; one commanded
by Captain Vojnovi¢ and one by Lieutenant Alimpi¢, MP-11, T. 8975. See MP-11, T. 8987; Zlatko Danilovic,
T. 11027-11028.

" Zlatko Danilovi¢, T. 11028.
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place at Bubanj Potok, about 15 kilometres from Avala, as well as parachute training at Ni§.>’®

Tesic testified that, at one point, Miodrag Pani¢ was commander of the 72 Brigade.””

D. Military Judicial System in the FRY

1. Structure and jurisdiction

(a) Military courts

243. The dissolution of the SFRY and the establishment of the FRY brought about a
reorganisation of the military judicial system.580 The FRY had independent judicial organs with
offices in Belgrade, Tivat and in Nig. ! According to witness Radomir Gojovié, those organs did

not have any functional relationship with the military judiciary in RS and the RSK.>*?

244. The military courts had jurisdiction over military personnel for all criminal offences and
over civilians or other non-military personnel for specific criminal offences listed in the Law on

Military Courts.”®

245.  The military courts applied the SFRY Criminal Code which remained in force in the FRY as
well as the “Regulations on the Application of International Laws of War in the Armed Forces of
the SFRY (“Regulations”). The latter included, inter alia, a provision on command responsibility
with respect to war crimes™* and regulated committing, organising, inciting or assisting in the
commission of a crime according to international humanitarian law.”® The Trial Chamber also
notes that a breach of the Regulations in some less serious cases was characterised as a violation of

military discipline under the Law on the VJ.**

78 Zlatko Danilovi¢, T. 11031.

% Borivoje Tesic. T. 1902.

580 Radomir Gojovic, T. 12897-12898; Ex. P1187, Decree on Promulgation of the Law on Military Courts, 27
February 1995, Article 2.

381 Radomir Gojovic, T. 12897-12898; Ex. P1187, Decree on Promulgation of the Law on Military Courts, 27
February 1995, Article 8.

2 Radomir Gojovi¢, T. 12897-12898, 12931, Ex. P1187, Decree on Promulgation of the Law on Military Courts,
27 February 1995, Article 2.

383 Radomir Gojovié, T. 12895, 12899; Ex. P1187, Decree on Promulgation of the Law on Military Courts, 27

February 1995, Article 9.

The Regulations stated that: “An officer shall be personally liable for violations of the laws of war if he knew or

could have known that units subordinate to him or other units or individuals were planning the commission of

such violations, and, at a time when it was still possible to prevent their commission, failed to take measures to

prevent such violations. That officer shall also be held personally liable who, aware that violations of the laws of

war have been committed, fails to institute disciplinary or criminal proceedings against the offender or if the

instituting does not fall within his jurisdiction, fails to report the violation to his superior officer”, Ex. P2304,

Regulations on the Application of International Laws of War in the Armed Forces of the SFRY, Article 21.

385 Radomir Gojovi¢, T. 12964-12965; Miodrag Starcevic, T. 5530-5531, referring to Articles 20 and 21 of the
Regulations.

% Miodrag Staréevié, T. 5528-5533.

584
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246. Military judges were appointed by decree of the FRY President, upon proposal of the

.. 7
Minister of Defence.*®

(b) Military disciplinary courts

247.  All disciplinary violations were dealt with by military disciplinary courts.”™ A violation of
military discipline consisted of behaviour that was contrary to the obligation of performance of
military duty stipulated by the law, the rules of service, and other regulations, orders and other

documents of superior officers concerning service.”®

248. The Law on the VJ defined disciplinary infractions and offences and the procedures
applicable in addressing these disciplinary breaches. The Law on the VJ regulated, inter alia, the
composition of the military disciplinary courts, as well as the authority and procedure for superior

officers to deal with disciplinary offences.””

249. More specifically, the military disciplinary courts had jurisdictions over two types of
breaches of military discipline: disciplinary infractions, which were minor violations of military
discipline, and disciplinary offences which were serious violations of the law governing military
discipline.”' Radomir Gojovi¢ further explained that one act might constitute both a disciplinary
violation and a crime.”? In this case, parallel proceedings — disciplinary and criminal — could be
undertaken and the military authority could pass a sentence for disciplinary offences independently

of the criminal proceeding.593

250. In the case of a disciplinary infraction, the sanction that could be imposed included military
detention for up to 20 days, loss of rank and decrease of pay between 5% and 10% for up to two
months.* As regards disciplinary offences, the measures that could be imposed included
suspension of promotion, decrease in pay between 10% and 20% for a period between one and 12

months, a prison term for up to 20 days, dismissal from duty for a military commander with a ban

587 Radomir Gojovic, T. 12897-12899; Ex. P1187, Decree on Promulgation of the Law on Military Courts, 27
February 1995, Article 26.

¥ Miodrag Star&evié, T. 5540.

% Ex. P197, Law on the VJ, 18 May 1994, Article 160.

% Ex.P197, Law on the VJ, 18 May 1994, Articles 159-206.

1 Radomir Gojovi¢, T. 12925-12926; Ex. P197, Law on the VJ, 18 May 1994, Article 159.

32 Radomir Gojovic, T. 12926. See e.g. Ex. P2417, Judgement of the Military Disciplinary Court Relating to Zoran

Antié, 23 September 1995, p. 6; Ex. P2420, Judgement of the Military Disciplinary Court Relating to Nedeljko

Vujié, 20 September 1995, p. 7.

Radomir Gojovié, T. 12926, testifying that this would, however, be an exception, which was to be invoked only

if specific military interests existed.

3% Ex.P197, Law on the VJ, 18 May 1994, Article 163.

593
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on reinstatement to this duty between one and three years, loss of the right to serve as a professional

soldier, and loss of rank.””

251. In the case of a disciplinary infraction, the statute of limitations was three months from the

day it was committed.>*®

With regard to a disciplinary offence, the statute of limitations was six
months from the day a superior learned of its commission.”’ In the case of a disciplinary offence
that also constituted a criminal act, the statute of limitations in the Criminal Code for the criminal
act was applied. The Criminal Code provided for the inapplicability of the statute of limitations

where the underlying disciplinary offence was a violation of international humanitarian law.”®

252. The military disciplinary courts existed at two levels: military disciplinary courts of first

instance and higher military disciplinary court.””

Military disciplinary courts of first instance were
established at the level of the General Staff and Commands of the Army, Air Force and Anti-
Aircraft Defence, and the Navy.600 The higher military disciplinary court, charged with appeals, was

established at the General Staff.%"!

253.  The Chief of the VJ General Staff appointed the military disciplinary presidents, judges,
prosecutors and their deputies, as well as the registrars of the military disciplinary courts for terms

of two years.602

2. The procedure for criminal and disciplinary violations

254. In relation to war crimes, a VJ officer who learned of a violation of the laws of war, should
“order that the circumstances and facts surrounding the violation be investigated and the necessary
evidence collected”.®” The VJ officer should also forward such information to the Military
Prosecutor.’™ Any senior or commanding officer had to prevent further violations and was also
under an obligation “to take measures to make sure that the perpetrator of a crime [...] should be

taken into custody to prevent him from absconding”.605

%5 Ex.P197, Law on the VJ, 18 May 1994, Article 164.

% Ex.P197, Law on the VJ, 18 May 1994, Article 166.

P Ibid.

% Ibid.

39 Ex.P197, Law on the VJ, 18 May 1994, Article 177.

890 Miodrag Staréevié, T. 5553-5554; Ex. P197, Law on the VJ, 18 May 1994, Articles 177-178.

801 Ex.P197, Law on the VJ, 18 May 1994, Articles 177-178, 183.

92 Ex.P197, Law on the VJ, 18 May 1994, Article 179.

603 Radomir Gojovié, T. 12966; Ex. P2304, Regulations on the Application of International Laws of War in the
Armed Forces of the SFRY, Article 36.

604 Miodrag Starcevic, T. 5531-5532, 5552-5553, 6796; Ex. P2304, Regulations on the Application of International
Laws of War in the Armed Forces of the SFRY, Article 36.

605 Radomir Gojovié, T. 12916; Miodrag Starcevié, T. 5531-5532; Ex. P2304, Regulations on the Application of
International Laws of War in the Armed Forces of the SFRY, Article 36.
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255.  Once the Military Prosecutor received information as to the commission of a crime, he or
she would then assess if there were grounds to initiate further proceedings and to move the case
before the investigative judge.606 The Military Prosecutor could request an investigation through

certain state organs including military police and security organs.®”’

256. The Chief of the VJ General Staff could set up a commission with the task of preparing a
report on the circumstances surrounding a violation of the laws of war.®® The Chief of the VJ
General Staff could also vest the commission with specific tasks such as establishing individual
responsibility for the violations, proposing initiatives for the prevention of future similar violations,
and taking disciplinary measures against those responsible of the violations.*”” However, the

official investigation rested within the purview of the Military Courts.®"”

257. Proceedings against a perpetrator of a disciplinary offence could be brought before a
military disciplinary court by a senior officer holding the position of, at least, regiment
commander.®'! In the FRY MOD, that was either the Federal Minister of Defence and commanding
officers of the units directly subordinated to him; whereas in the VJ, it was at least an Army

commander, naturally also including the Chief of the VJ General Staff.®'?

258. In this regard, witness Miodrag Starcevic testified that PeriSi¢ was responsible for initiating
investigations of General Staff officers directly subordinated to him without there being an
intermediary superior.’”® Likewise, if Peri§i¢’s subordinates failed to initiate a disciplinary

. . . . . Ce. . . . 14
investigation for a known violation, he could initiate such an investigation.’

259. Depending on the outcome of the investigation, the officer who initiated the proceedings
would stay the proceedings, pronounce a disciplinary sentence or forward the case to the competent

officer who would file charges against the violator before the military disciplinary court.®"”

3. Jurisdiction over crimes committed abroad

260. The Trial Chamber heard evidence that the Law on the VJ was binding upon the members of

the Personnel Centres (“PCs”).®'¢ Furthermore, Defence witness Radomir Gojovi¢ testified that a

606 Miodrag Star&evié, T. 5546.

607 Radomir Gojovié, T. 12895, 12899; Ex. P1187, Decree on Promulgation of the Law on Military Courts, 27
February 1995; Ex. P1188, Decree on Promulgation of the Law on the Military Prosecutor, 27 February 1995.

% Radomir Gojovi¢, T. 12966-12969, 12986-12987.

99 Radomir Gojovi¢, T. 12969-12970.

610 Radomir Gojovié, T. 12966, 12968-12969.

11 Ex.P197, Law on the VJ, 18 May 1994, Article 180.

612 Ex. P197, Law on the VJ, 18 May 1994, Article 181; Radomir Gojovié, T. 12930, 12959-12961.

613 Miodrag Starcevic, T. 5545.

84 Ibid.

815 Miodrag Staréevi¢, T. 5545-5546, 5554; Ex. P197, Law on the VJ, 18 May 1994, Article 180.
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VI superior officer was required to carry out necessary inquiries and take the necessary measures in
case of war crimes being committed by a VI unit deployed outside the FRY territory.’"” Once the
offender was in the custody of the FRY organs, the superior officer also had a duty to report to the

Military Prosecutor, who was in charge of the criminal proceedings.618

261. PeriSi¢’s ability to initiate disciplinary investigations against some VJ members serving in
the VRS or the SVK through the 30™ and the 40™ PCs will be discussed in detail in a different part

of the Judgement.(’19

E. Structure and Organisation of the Army of Republika Srpska (‘“VRS”)

1. Establishment of the VRS

262. The VRS was formally established on 12 May 1992 at the 16™ Session of the Assembly of
the Serb People of BiH** and was abolished on 31 December 2001.°*' On 12 May 1992, the
Constitution was also amended to vest the President of the Republic with the power to lead the

. . . 622
VRS, in peace as well as in war time.

263. The VRS was created by combining what remained of the JNA after its withdrawal from the
BiH* with the various “Territorial [Defence] (TO), municipal and paramilitary units that were then
fighting in Bosnia”.®** General Kadijevi¢, a Chief of Staff in the JNA in 1992, commented on the
role of the JNA in the creation of the VRS: “The JNA commands and units constituted the

backbone of the [VRS], with its entire arsenal of weapons and military equipment”.625

016 See e.g. MP-5, T. 2423. See also infra paras 772, 774.

o7 Radomir Gojovi¢, T. 12982-12983. See also Radomir Gojovic. T. 12931; Dusan Kovacevié, T. 12729.

618 Radomir Gojovié, T. 12983.

819 See infra paras 1674-1700.

620 Ex.P189, Amendments to the Constitution of the SerBiH, 12 May 1992, pp 1-3 (particularly Amendment II,
amending Article 110); Ex. P190, Decision on Formation of the Army of SerBiH, 12 May 1992; Patrick Treanor,
T. 1099; Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and
Bosnia, 1 September 2008, para. 73; Petar Skrbié, T. 11633; Stojan Malcié, T. 11188; Defence Agreed Facts, 97;
Sarajevo Adjudicated Facts I, 44.

62 Petar Skrbi¢, T. 11693.

622 Ex. P189, Amendments to the Constitution of the SerBiH, 12 May 1992, p. 2 (Amendment III, amending

Article 111); Patrick Treanor, T. 1120, 1325.

Pursuant to an order of the SFRY Presidency of 4 May 1992 the JNA was to withdraw from the territory of BiH

and cross into the SFRY within 15 days, Stamenko Nikoli¢, T. 10458; Ex. P75, Porde Dukié, Statement of 4/29

February 1996, p. 3; MP-5, T. 2366-2367, 2435, 2493-2494, 2498; Stamenko Nikoli¢, T. 10458. See also Stojan

Malcié, T. 11213-11214; Ex. D292, List of VRS Officers, 25 June 1992; Ex. P2249, Expert Report of Richard

Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 1.12.

624 Ex. P2249, Butler Report VRS Main Staff Command Responsibility Report, 9 June 2006, para. 1.0; Ex. P2244,
Butler Report VRS Corps Command Responsibility Report, 5 April 2000, para. 1.0. See also Ex. P2249, Expert
Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, paras 1.5-1.9; Richard
Butler, T. 6680, 6684.

625 Ex. P343, Excerpt of the Book “My View on the Break-Up” of General Kadijevi¢, 1993, Doc ID 0035-9426,

p- 1

623
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264. Right after its establishment, the VRS did not have specific uniforms, but from June 1992 a
decision was made whereby the insignia of a tri-colour flag were to be worn on the sleeves and the

hats.®*®

2. Hierarchy in the VRS

265.  On 1 June 1992, the Presidency of RS adopted the Law on the VRS.®*’ The Law provided

628 and defined its

629
S.

that the VRS operated under the principle of unity or singleness of command
objective as defending the “sovereignty, territory, independence and constitutional order” of R
It also stipulated that the President of RS was Commander-in-Chief of the Army and held the
authority to, inter alia, establish a system of VRS command and to appoint, promote or discharge
military officers within the VRS.* In addition, the Law on the VRS stipulated that the Commander
of the Main Staff would command the Army in compliance with the authority delegated to him by
the President.”’! Based on the principle of unity of command, the Commander of the VRS Main

Staff was directly subordinated to the Commander-in-Chief.**

266. During the period relevant to the Indictment, Radovan Karadzi¢ was the Commander-in-

Chief of the VRS®** and Ratko Mladi¢ was the Commander of the Main Staff.®**

(i) RS Supreme Command

267. While the President of RS was the Commander-in-Chief of the VRS,63 > the broader issues

related to strategic aims of war were however dealt with by the Supreme Command.®* The body

626 Stojan Mal&ié, T. 11210.

627 Ex. P191, Law on the VRS, 1 June 1992; MP-5, T. 2482; Patrick Treanor, T. 1122; Ex. P375, Expert Report of
Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia, 1 September 2008, para. 75.

%% Ex.P191, Law on the VRS, 1 June 1992, Articles 1, 173. See also Richard Butler, T. 6701-6702; Ex. P2248,
Expert Report of Richard Butler “VRS Brigade Command Responsibility”, 31 October 2002, p. 7.

29 Ex.P191, Law on the VRS, 1 June 1992, Articles 1, 173; MP-5, T. 2483; Ex. P375, Expert Report of Patrick
Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia, 1 September 2008, para. 75; Stojan
Malcié, T. 11221-11222. See also Miodrag Starcevic, T. 6887.

630 Ex. P191, Law on the VRS, 1 June 1992, Article 174; Ex. P375, Expert Report of Patrick Treanor Entitled:
Belgrade Leadership and Serbs in Croatia and Bosnia, 1 September 2008, para. 75. See also Robert Donia,
T. 1773; MP-5, T. 2436; Defence Agreed Facts, 2. The Trial Chamber notes that “commander-in-chief” and
“supreme commander” are used interchangeably in the exhibits, reports and testimonies. The Trial Chamber
decided to adopt the expression “Commander-in-Chief”.

631 Ex. P191, Law on the VRS, 1 June 1992, Articles 174-175; Ex. P375, Expert Report of Patrick Treanor Entitled:
Belgrade Leadership and Serbs in Croatia and Bosnia, 1 September 2008, para. 75.

32 Richard Butler, T. 6698-6699; Defence Adjudicated Facts II, 73.

633 Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.1;
Stamenko Nikoli¢, T. 10549. KaradZi¢ was succeeded by Biljana Plav§i¢ in November-December 1996, Petar
Skrbi¢, T. 11799, 11809.

634 Ex. P190, Decision on Formation of the Army of SerBiH, 12 May 1992; Aernout van Lynden, T. 526, 555-556;
Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia, 1
September 2008, para. 73; Patrick Treanor, T. 1110, 1121, 1324-1325; Robert Donia, T. 1688-1689; MP-433,
T. 2191; MP-5, T. 2436-2437; Ex. P75, Dorde Dukié, Statement of 4/29 February 1996, p. 1; Stamenko Nikolic,
T. 10549; Defence Adjudicated Facts, 3; Aernout van Lynden, T. 526, 555-556. As of the end of April 1992,
Ratko Mladi¢ was the Chief of Staff of the 2™ JNA Military District, Patrick Treanor, T. 1121.
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was created in November 1992 and consisted of the President of the RS, the Vice President, the
37

Speaker of the Assembly, the Minister of Defence and the Minister of the Interior.®
268.  Although the Minister of Defence was a member of the Supreme Command, he was not in
the VRS chain of command.®® The role of the MOD was to manage the “activities that were
necessary to ensure the viability of the Army as an effective institution” and the administration of

the Military Court System.63 ’
(i) Main Staff

269. The Main Staff was the highest military organ in the VRS and operated under the direction

of the RS Supreme Command.**

270. The Main Staff made operational, logistical, security and administrative decisions for the

VRS, as well as decisions aimed at harmonising military activities “with the ongoing political and

diplomatic efforts undertaken by [other] branches of the RS government”.641

a. Organisation

271.  According to Butler’s expert report, the nucleus of the Main Staff of the VRS originated

642

from the components and personnel of the former INA o Military District.” It was “modelled to

closely parallel the staff organisation of the former JNA corps”.**

85 Ex. P191, Law on the VRS, 1 June 1992, Article 174; Ex. P375, Expert Report of Patrick Treanor Entitled:

Belgrade Leadership and Serbs in Croatia and Bosnia, 1 September 2008, para. 75; Ex. P2249, Expert Report of

Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.1; Defence Adjudicated Facts

I, 1, 89; Richard Butler, T. 6698. See also Robert Donia, T. 1773; MP-5, T. 2436.

Ex. P375, Expert Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia,

1 September 2008, para. 2.1.

87 Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.1;
Petar Skrbi¢, T. 11737; Dusan Kovadevi¢, T. 12588; Ex. D408, Decision on the Establishment of the Supreme
Command of the VRS, 30 November 1992.

638 Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.2.

639 The MOD would manage activities such as the administration and mobilisation of reserve soldiers, their pay and
benefits under the law, the mobilisation of state-owned assets and resources to support the VRS requirements
and management budgetary issues, Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command
Responsibility”, 9 June 2006, para. 2.2. See also Defence Agreed Facts, 95.

840 Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.0;
Richard Butler, T. 6688. See also Ex. D395, Transcript of Interview with DPorde Pukic, 29 February 1996, p. 2.
It ceased to operate on 25 December 1996, Petar Skrbi¢, T. 11697. The Main Staff went under the code number
3500 in peace time and 7501 in war time, Ex. P291, Order on the Organisation, Establishment and Command of
the VRS, 16 June 1992, p. 1; Stojan Malci¢, T. 11199-11200, 11276.

o4l Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.3.
See also Ex. D395, Transcript of Interview with Porde Pukic, 29 February 1996, p. 2.

642 Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.4.
See also Ex. P78, Dorde Buki¢, Supplementary Statement on Planning Offensives on the Territory of the RBiH,
4/29 February 1996, p. 1; Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”,
5 April 2000, para. 1.1.

636
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272.  The VRS Main Staff leadership was comprised of the Commander of the Main Staff, the
Chief of Staff of the Main Staff, the Assistant Commander for Morale, Religious and Legal Affairs,
the Assistant Commander for Logistics and the Assistant Commander for Intelligence and Security.
The Chief of Staff of the Main Staff managed the work of the Main Staff and ensured that it was

coordinated with the work of the other sectors.***

P S645

273. At the time relevant to the Indictment, Ratko Mladic¢ subordinates were: Manojlo

A .
%46 Milan Gvero as

Milovanovic¢ as the Chief of Staff and Deputy Commander, when necessary;
Assistant Commander for Morale, Legal and Religious Affairs who also served as the principal
representative of the Main Staff to the Assembly of Serbian People in BiH, once General Mladic¢
had withdrawn from attending the sessions in 1993;647 Dorde Duki¢ as Assistant Commander for
Logistics648 and Zdravko Tolimir as Assistant Commander for Intelligence and Security.** In
addition, LjubiSa Beara was the head of Security within the Intelligence and Security sector;®™
Mico Grubor was Chief of Mobilisation Organisation;65 ' and Radivoje Mileti¢ was Chief of

Administration for Operations and Staff Affairs in the Operations Sector® and later Chief of

Operations and Training of the VRS Main Staff in March 1995.%%°

274. The Main Staff was initially located in the former JNA premises in Crna Rijeka. In
December 1992, however, when the personnel level increased, a rear command post of the Main
Staff was created in the Hotel Gora in Han Pijesak.®* In July 1995, the Main Staff’s headquarters
were in Han Pijesak and the forward command post (“IKM”) was in Bijeljina. As of 11 July 1995,

643 Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.5.

o4 Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, paras 2.0,
2.6.

5 Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.0.
See also Ex. D395, Transcript of Interview with Porde Dukié, 29 February 1996, p. 2; Ex. P190, Decision on
Formation of the Army of SerBiH, 12 May 1992; Aernout van Lynden, T. 526, 555-556; Ex. P375, Expert
Report of Patrick Treanor Entitled: Belgrade Leadership and Serbs in Croatia and Bosnia, 1 September 2008,
para. 73; Patrick Treanor, T. 1110, 1324-1325; Robert Donia, T. 1688-1689; MP-433, T. 2191; MP-5, T. 2436-
2437.

646 Ex. D395, Transcript of Interview with Porde Duki¢, 29 February 1996, p.2; Ex. P2249, Expert Report of
Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.6.

647 Robert Donia, T. 1688; Ex. D395, Transcript of Interview with Dorde Pukic, 29 February 1996, p. 2; Ex. P2249,
Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.6.

68 Ex. D395, Transcript of Interview with Dorde Pukic, 29 February 1996, p. 2; Petar Skrbi¢, T. 11758.

69 Ex. D395, Transcript of Interview with Dorde Puki¢, 29 February 1996, p.2; Ex. P2249, Expert Report of

Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 4.4.

Srebrenica Adjudicated Facts, 84, 104. See also Ex. P1953, Excerpt from Personnel File of LjubiSa Beara.

651 Ex. D395, Transcript of Interview with Dorde Dukic, 29 February 1996, p.2; Ex. P2249, Expert Report of
Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 2.6.

2 Petar Skrbic, T. 11766.

653 Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006,
para. 3.10.

64 Stojan Mal&i¢, T. 11192-11193. See also Defence Agreed Facts, 3.

650
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the IKM of the Main Staff was co-located with the IKM of the Drina Corps in the Bratunac Brigade

command post.65 >

b. Decision Making Process

275. As a rule the meetings of the VRS Main Staff were chaired by the VRS Main Staff
Commander.®® Decisions were taken by Mladic and at times by Milovanovié, Tolimir and Mileti¢.

Accordingly, they were always made on the basis of General Mladi¢’s ideas.®”’

276. According to the VRS Main Staff “Analysis of the combat readiness and activities of the
[VRS] in 19927, decisions on the engagement of the VRS were taken at meetings of the Main Staff,
with the active participation of the Chief of Staff, the Assistant Commanders, the heads of
departments and the heads of combat arms, as well as a number of commanding officers.®>® The
VRS Main Staff issued directives for the use of the armed forces, which would also allow “the
creative potentials of the commanders and their bodies in the subordinate commands to come to full
expression”.659 The evidence however shows that in fact Mladi¢ ran the VRS on a “centralised
orders-based system”.660 According to Rupert Smith, Mladic issued very detailed orders which gave
very little latitude at the operational level.®®" Another witness stated that in relation to specific
operations to be carried out by individual corps most of the time Mladi¢ would issue orders directly
during a visit to the relevant Corps.°®> On such occasions, Mladi¢ often participated in and

monitored the works of the commands, and frequently took direct command over the operations.663

3. VRS Units

277. The VRS consisted of five combat Corps formations, each of which consisted of about

25.000 to 50.000 soldiers. Each corps had five to seven brigades, which consisted of 3.000 to 5.000

655 Defence Agreed Facts, 3; Milenko Jevdevié, T. 11067.

656 Ex. P149, Analysis of the Combat Readiness and Activities of the VRS in 1992, April 1993, p. 8.

87 Ex. D398, Transcript of Interview with Dorde Puki¢, 29 February1996, p. 3.

638 Ex. P149, Analysis of the Combat Readiness and Activities of the VRS in 1992, April 1993, p. 8.

639 Ex. P149, Analysis of the Combat Readiness and Activities of the VRS in 1992, April 1993, p. 8. See also
Ex. P78, Dorde Bukic¢ Supplementary Statement on Planning Offensives on the Territory of the RBiH, pp 1-2.

660 Ex. P2357, Transcript of Rupert Smith from Prosecutor v. D. Milosevic, T. 3301.

661 Rupert Smith, T. 6373; Ex. P2362, Transcript of Rupert Smith from Prosecutor v. Popovic et al., T. 17577-

17579; Ex. P2357, Transcript of Rupert Smith from Prosecutor v. D. Milosevic, T.3298-3303. See e.g.

Ex. P2358, Order of General Mladié, 23 January 1995.

Ex. P78, Dorde Dukic¢ Supplementary Statement on Planning Offensives on the Territory of the RBiH, p. 4.

For example during the operations in Gorazde, Igman, Srebrenica, Zepa and Bihac¢, Ex. P78, Dorde Dukic,

Supplementary Statement on Planning Offensives on the Territory of the RBiH, p. 4.

662
663
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soldiers; each brigade was divided into battalions of 500 to 700 soldiers and each battalion was

divided into five or six companies with approximately 100 soldiers.***

278. The VRS operated in almost all respects in the same manner as the former INA®® and its
five Corps were geographically based and assumed the formations as the former JNA C01rps.666

2%7 and were the 1% Krajina Corps (formerly the

These Corps were formally established in June 199
JNA 5™ Corps), the 2 Krajina Corps (formerly the JNA 10" Corps), the East Bosnia Corps
(formerly the JNA 17" Corps), the Sarajevo-Romanija Corps (formerly the JNA 4 Corps), the
Herzegovina Corps (consisting of elements of the former JINA 9™ Corps).®®® The Drina Corps was

formed at a later stage, on 1 November 1992.5° The Corps were subordinated to the Main Staff.o"

279. In addition, there were a few independent units,*”* such as the 10" Reconnaissance Sabotage

Detachment®”? and the 65™ Protection Regiment subordinate to the VRS Main Staff.*”

280. The Corps had a similar structure as the Main Staff, with a Corps Commander and Corps
Chief of Staff,*”* who also held the position of Deputy Commander,’” as well as three Assistant
Commanders with responsibility, respectively, for Intelligence and Security, Rear (Logistics)

Services and Morale, Legal and Religious Affairs."

281. The Chief of Staff was the “principal advisor to the Corps Commander, and the primary
facilitator through which [sic] the Commander’s intent, orders and directives [were] organized and

processed for execution by the Corps Staff and subordinate unites”.®”” He was the only one who, in

664 Richard Butler, T. 6688-6689. See also Stamenko Nikoli¢, T. 10552, stating that the numerical strength of the
VRS was between 200.000 and 250.000 troops.

665 Richard Butler, T. 6531. See also Srebrenica Adjudicated Facts, 1.

666 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, figure 1, p. 1;
Ex. D395, Transcript of Interview with Porde Pukic, 29 February 1996, p. 2.

667 Ex. D290, Order on the Establishment of the VRS, 16 June 1992; D291, Order on the Organisation,
Establishment and Command of the VRS, 16 June 1992. See also Richard Butler, T. 6680.

668 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, para. 1.0;
Ex. P2249, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 1.0;
Ex. D290, Order on the Establishment of the VRS, 16 June 1992; Ex. D291, Order on the Organisation,
Establishment and Command of the VRS, 16 June 1992; Stojan Malci¢, T. 11196-11199. See also Stojan Malcic,
T. 11198-11199, stating that the Corps retained the same structure as that described in Ex. D290 until the end of
the war. See also Ex. D395, Transcript of Interview with Dorde Pukic, 29 February 1996, p. 2.

669 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, para. 1.0;
Ex. D395, Transcript of Interview with DPorde Pukic, 29 February 1996, p. 2.

670 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, para. 1.0.

7' Petar Skrbi¢, T. 11715; Ex. D341, Order on the Promotion of Senior Officers, 7 October 1993.

672 Petar Skrbi¢, T. 11970.

7 Richard Butler, T. 6692.

o7 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, paras 2.0-2.9.

673 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, para. 2.10.

676 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, para. 3.0.

677 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, para. 2.5. As
such, the Corps Staff under the Chief of Staff “is responsible for reviewing and understanding the assigned
directives received by the Superior Command or the Corps Commander”, Ex. P2244, Expert Report of Richard
Butler “VRS Corps Command Responsibility”, 5 April 2000, para. 2.8.
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keeping with the Commander’s decisions, had the right to give orders to the subordinates.®”® The
Chief of Staff also directed the Corps Staff, dealing with all day-to-day administration of the Corps’

.. 679
activities.

282. The brigade leadership included a Brigade Commander®™ and a Brigade Chief of Staff who
also acted as Deputy Commander.®®" The VRS brigades’ leadership also included assistant
commanders for Intelligence and Security, Rear (Logistics) Services and of Morale, Legal and

Religious Affairs.®®

a. Drina Corps

283. The VRS Main Staff established the Drina Corps on 1 November 1992.%%° The personnel
that formed the Drina Corps mostly came from the East Bosnia Corps and the Sarajevo-Romanija
Corps, as well as from the VRS Main Staff.®* Its headquarters was established in Han Pijesak and
later moved to Vlasenica.® The Drina Corps’ area of responsibility covered east BiH on the border
with FRY along the Drina River and covered, inter alia, the municipalities of Zvornik, Bratunac,

Vlasenica, Srebrenica, Han Pijesak and Zepa.686

284. Milenko Zivanovi¢ assumed the command of the Drina Corps at the time of its formation in
November 1992.°*” Radislav Krsti¢ was the Chief of Staff from August 1994 and became Corps
Commander in the early evening hours of 13 July 1995.9%8 With Krstic’s appointment, Svetozar

Andri¢ was appointed as the Chief of Staff.®®’

678 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, para. 2.5.

679 Ex. P2244, Expert Report of Richard Butler “VRS Corps Command Responsibility”, 5 April 2000, para. 3.3.

680 Ex. P2248, Expert Report of Richard Butler “VRS Brigade Command Responsibility”, 31 October 2002,
paras 2.0-2.14.

681 Ex. P2248, Expert Report of Richard Butler “VRS Brigade Command Responsibility”, 31 October 2002,
paras 2.15-2.18.

682 Ex. P2248, Expert Report of Richard Butler “VRS Brigade Command Responsibility”, 31 October 2002,
paras 3.9-3.23.

3 Richard Butler, T. 6693; Stojan Mali&ic, T. 11199. See also Srebrenica Adjudicated Facts, 1.

684 Richard Butler, T. 6693-6694. For example, before becoming the Drina Corps Commander, Zivanovi¢ was the
chief of artillery for the Main Staff, Richard Butler, T. 6694. See also Defence Agreed Facts, 100.

685 Its code number was 3676, Ex.P2249, Expert Report of Richard Butler “VRS Main Staff Command
Responsibility”, 9 June 2006, para. 3.2; Stojan Malcié, T. 11332-11333; Srebrenica Adjudicated Facts, 1.

686 Ex. P564, Map of Bosnia-Herzegovina; Ex. P2400, Map Depicting the Area of Srebrenica; MP-14, T. 3512

(closed session).

Ex. P2246, Expert Report of Richard Butler “Srebrenica Military Narrative (Revised) — Operation Krivaja 957, 1

November 2000, para. 2.2; Srebrenica Adjudicated Facts, 92; Richard Butler, T. 6575.

Ex. P2246, Expert Report of Richard Butler “Srebrenica Military Narrative (Revised) — Operation Krivaja 957, 1

November 2000, para.2.2; Srebrenica Adjudicated Facts, 93-96. The first order which Krsti¢ issued as the

commander of the Drina Corps was on 13 July 1995 at around 20:00 hours, Richard Butler, T. 6529; Ex. P2245,

Expert Report of Richard Butler “Srebrenica Military Narrative — Operation Krivaja 957, 15 May 2000, p. 16.

See also Ex. P2407, Handover of the Drina Corps Command Duties, 13 July 1995; Richard Butler, T. 6531,

6635; Ex. P2408, Order of the Drina Corps Commander, Radislav Krsti¢, on Searching of the Terrain, 13 July

687

688
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285. Vujadin Popovié¢ was Assistant Commander for Security; Slobodan Cerovi¢ was Assistant
Commander for Morale, Legal and Religious Affairs; and Lazar Acamovi¢ was Assistant

Commander for Rear Services (Logistics).690

286. The Drina Corps consisted of the 1* Zvornik Infantry Brigade, the 1% Vlasenica Light
Infantry Brigade, the 1*' Sekoviéi (or Bira¢) Infantry Brigade, the 1** Mili¢i Light Infantry Brigade,
the 1% Bratunac Light Infantry Brigade, the 2" Romanija Motorized Brigade, the 1** Podrinje Light
Infantry Brigade, the 5 Podrinje Light Infantry Brigade, the 5™ Mixed Artillery Regiment, the 5
Military Police Battalion, the 5t Engineer Battalion, the 5" Communications Battalion, the 1%

692

Skelani Separate Infantry Battalion,””' the Vlasenica Brigade™* as well as a unit called Drina

693
Wolves.

287. From 12 December 1992 until November 1996, Vinko Pandurevi¢ was the Commander of
the Zvornik Brigade.”* Dragan Obrenovi¢ was the Chief of Staff, Dragan Joki¢ the Chief of

Engineering and Drago Nikoli¢ the Assistant Commander for Security.*”

288. The Bratunac Light Infantry Brigade was formally organised on 14 November 1992 with
Borivoje Tesi¢ appointed as its first Commander.®® On 25 May 1995, Vidoje Blagojevi¢ was
appointed as the Commander of the Bratunac Brigade and retained such position until mid-1996.%".

Momir Nikoli¢ was Assistant Commander for Security and Intelligence.698

1995. Zivanovi¢ was appointed to new duties within the VJ-VRS, Richard Butler, T. 6633; Ex. P2407, Handover

of the Drina Corps Command Duties, 13 July 1995.

Ex. P2246, Expert Report of Richard Butler “Srebrenica Military Narrative (Revised) — Operation Krivaja 957, 1

November 2000, paras 2.2-2.3; Richard Butler, T. 6560.

Ex. P2246, Expert Report of Richard Butler “Srebrenica Military Narrative (Revised) — Operation Krivaja 957, 1

November 2000, para. 2.4; Srebrenica Adjudicated Facts, 97.

Ex. P2246, Expert Report of Richard Butler “Srebrenica Military Narrative (Revised) — Operation Krivaja 957, 1

November 2000, para. 2.6; Richard Butler, T. 6533.

Ex. P2246, Expert Report of Richard Butler “Srebrenica Military Narrative (Revised) — Operation Krivaja 957,

1 November 2000, p. 33.

Ex. P2387, Video, 11 July 1995, showing Captain Milan Jolovi¢, Commander of the Drina Wolves at a road

towards Srebrenica, Richard Butler, T. 6537.

Ex. P2246, Expert Report of Richard Butler “Srebrenica Military Narrative (Revised) — Operation Krivaja 957, 1

November 2000, para. 2.8; Srebrenica Adjudicated Facts, 98.

69 Srebrenica Adjudicated Facts, 98-101; Ex. P2246, Expert Report of Richard Butler “Srebrenica Military

Narrative (Revised) — Operation Krivaja 957, 1 November 2000, para. 2.8.

Ex. P2246, Expert Report of Richard Butler “Srebrenica Military Narrative (Revised) — Operation Krivaja 957, 1

November 2000, para. 1.11.

097 Srebrenica Adjudicated Facts, 102-103; Ex. P2246, Expert Report of Richard Butler “Srebrenica Military
Narrative (Revised) — Operation Krivaja 95”, 1 November 2000, para. 5.2.8. Colonel Blagojevi¢ remained in
command and control of all units of the Bratunac Brigade including those members of the security organ, as well
as the Bratunac Brigade Military Police, between 11 July 1995 and 1 November 1995, Srebrenica Adjudicated
Facts, 103.

698 Ex. P2512, Momir Nikoli¢ Statement of Facts and Acceptance of Responsibility, 6 May 2003, p. 1; Ex. P2246,
Expert Report of Richard Butler “Srebrenica Military Narrative (Revised) — Operation Krivaja 957, 1 November
2000, para. 2.8.

689
690
691
692
693

694

696
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289. The Drina Wolves Unit was an elite combat formation, which was formally subordinated to
the Zvornik Infantry Brigade.®” It was considered as the assault battalion of the Drina Corps and

was known as a unit with the best-trained and fittest soldiers in the Drina Corps.700

b. Sarajevo-Romanija Corps (“SRK”)

290. The SRK was located in the greater Sarajevo area,””! with its headquarters based at
Lukavica.””> The SRK’s main forces were positioned around the inner ring of Sarajevo, in particular
in the area of IlidZa, NedZari¢i and Grbavica.”®” Until the end of 1992, seven SRK brigades were
positioned in that part of the confrontation lines constituting the “inner ring”, whose length was
some 55 kilometres.”"* Auxiliary forces of the SRK were positioned on the so-called exterior ring of
the Sarajevo front, whose length was approximately 180 kilometres.”” In 1992, the SRK held the
Lukavica barracks, Nedzari¢i, Mojmilo hill and the airport - the latter until July 1992 when it was
taken over by UNPROFOR."® By late 1992, the SRK was “fully dedicated to maintaining the

blockade around Sarajevo”.707

291.  Stanislav Gali¢ was the Commander of the SRK’* from 10 September 1992 until 10 August
1994. He was succeeded by Dragomir MiloSevi¢, his Chief of Staff from 6 July 1993.” Milogevi¢
retained command of the SRK until on or about 21 November 1995.”"° As SRK Corps Commander,
both Gali¢ and MiloSevi¢ were immediately subordinated to the Commander of the VRS Main
Staff’!'! and the Commander-in-Chief of the VRS.”"?

% Richard Butler, T. 6537.

™ Ibid.

ot Sarajevo Adjudicated Facts I, 47. The SRK was specifically responsible for the following areas: the south of
Sarajevo, including Lukavica, Vraca, Grbavica, Zlatiste, parts of Dobrinja and the area up to Mount Trebevic,
the hills south and south-west of Sarajevo, the Rajlovac area in the north-west of Sarajevo towards Mrkovidi,
including Spicasta Stijena, also known as Sharpstone, the north-east of Sarajevo and the area of Pale, Sarajevo
Adjudicated Facts III, 9.

702 Sarajevo Adjudicated Facts III, 86; Ex. P564, Map of Bosnia-Herzegovina; MP14, T. 3523 (closed session).

703 Sarajevo Adjudicated Facts III, 49.

704 Sarajevo Adjudicated Facts II1I, 50.

705 Sarajevo Adjudicated Facts I, 51.

706 Aernout Van Lynden, T. 473-474; Ex. P1, Photograph of Sarajevo. See also Ex. P115, Transcript of Azra Sigi¢
in Prosecutor v. D. MiloSevic, T. 2833; Ex. P489, Transcript of Youssef Hajir from Prosecutor v. Gali¢, T. 1679;
Azra Sigi¢, T. 770; Ex. P1518, Map of Sarajevo.

707 Ex. P2499, Expert Report of Richard Butler “VRS Main Staff Command Responsibility”, 9 June 2006, para. 3.1.

% Robert Donia, T. 1702-1703.

709 Sarajevo Adjudicated Facts II, 4; Sarajevo Adjudicated Facts III, 2-3.

7o Sarajevo Adjudicated Facts III, 1.
7“ Sarajevo Adjudicated Facts II, 2; Sarajevo Adjudicated Facts III, 4.
2 Sarajevo Adjudicated Fact II, 3.
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4. Judicial Military System

292. The Trial Chamber took judicial notice of the fact that in July 1995, a functioning judicial
system existed within the VRS to address criminal or disciplinary matters related to members of the

293. The Law on the VRS regulated the criminal and disciplinary liability of its members and the
duty of VRS senior or superior officers to ensure proper military conduct through disciplinary

"% With specific reference to criminal offences, the Law on the VRS

measures and court-martials.
stipulated that provisions of the “Criminal Law and other laws” were applicable to the military
personnel.715 The SFRY Criminal Law, which was in force in the RS in 1995, prohibited violations
of international humanitarian law. This prohibition was directed at all RS citizens, including
members of the VRS. Moreover, pursuant to an order of 13 May 1992 by President Radovan
Karadzi¢, the VRS was required to comply with the obligations under international humanitarian
law."!¢ Accordingly, if a commander in the VRS became aware of a violation of international law of
war, he had a duty to report that up the chain of command. If a violation was reported to the corps

commander, the commander was obliged to initiate proceedings and send a report to the military

prosecutor. Information on such violations was also included in regular 1rep01rts.717

F. STRUCTURE AND ORGANISATION OF THE SERBIAN ARMY OF KRAJINA
!“SVK”)

1. Establishment of the SVK

294. The RSK’s armed forces known as the Serbian Army of Krajina (“SVK”), was established
on 18 May 1992,”"® and existed, save for its 11" Corps that outlived the RSK, until 8 August 1995
when the RSK fell.””

295. On 20 April 1993, the RSK Supreme Defence Council was established, which was
composed of the President of the RSK, the Prime Minister, the Minister of Defence, the Minister of

3 Defence Agreed Facts, 5. See also Ex. D104, Decree on the Proclamation of the Law on Military Courts in RS,

30 December 1993; Ex. D105, The Law on the Implementation of the Law on Military Courts and the Law on
the Military Prosecutor’s Office During a State of War, RS, 2 November 1994.

"4 Ex.P191, Law on the VRS, 1 June 1992, Articles 62-99; Defence Agreed Facts, 5.

75 Ex. P191, Law on the VRS, 1 June 1992, Article 62.

16 Defence Agreed Facts, 5.

"7 Defence Adjudicated Facts II, 91. The Trial Chamber is mindful that the adjudicated fact refers to the
commander’s obligation in the SRK. However, the Trial Chamber is also satisfied that the obligation was not
limited to the SRK, but extended to all the Corps of the VRS. See Ex. P191, Law on the VRS, Article 62.

8 Defence Agreed Facts, 138. See also MP-16, T. 5134-5135 (closed session); Mile Novakovic, T. 13063, 13372-
13375.

o MP-80, T. 8456-8257 (closed session). See also Rade Orlié, T. 5754; Patrick Treanor, T. 1238.
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the Interior, and the Commander of the SVK.”® The President of the RSK, as Supreme
Commander, led the SVK in peacetime and wartime in accordance with the RSK Constitution’*!
and decisions adopted by the Supreme Defence Council, and presided over the Supreme Defence
Council. The Supreme Defence Council was mandated to “adopt decisions on the readiness,
mobilisation and deployment of the SVK and on other matters in accordance with the Constitution

and the law”.”*?

296. The Law on the SVK was adopted on 22 April 1993 and provided that the SVK operated
under the principle of unity or singleness of command and defined its objective as “defending

sovereignty, territory, independence of Republic of Serbian Klrajina”.723

2. The Main Staff

297.  On 26 October 1992, Milan Novakovi¢ was appointed to the post of Commander of the
Main Staff of the SVK by the President of the RSK, Goran Hadzi¢.”** He was replaced on
22 February 1994 by Milan Celeketi¢ who was appointed by Milan Martié¢.”” On 18 May 1995, the
resignation of Milan Celeketi¢ was approved by the Assembly726

of Commander of the Main Staff of the SVK.”*’

and Mile Mrksic took up the post

298. Directly subordinated to the Commander of the Main Staff of the SVK were departments of
security,728 intelligence affairs, morale, religious and legal affairs, department of mobilisation and

personnel affairs, rear services, development and finance and anti-aircraft and air defence.””

299. In May 1994, DusSan Smiljani¢ was appointed to the post of Assistant Commander for
Security and Intelligence Sector of the SVK.”" On 3 July 1994, Rade Orli¢ became the Chief of the

720 Defence Agreed Facts, 139.

1 According to the RSK Constitution, under his initiative or under the government's proposal during a state of war,
or imminent threat of war, the President adopted acts about issues from the Assembly's jurisdiction and was
required to submit them before the Assembly as soon as the assembly was able to meet, Ex. P166, Constitution
of the RSK, 2 January 1992, Article 78(7).

2 Defence Agreed Facts, 139; Patrick Treanor, T. 1016-1018; Ex. P166, Constitution of the RSK, 2 January 1992,
Article 78.

7> Ex. D170, Law on the SVK, 22 April 1993, Articles 3, 281.

4 Ex. P1782, Decree on Appointment of Novakovi¢ by SRK President, 26 October 1992. See also Stamenko
Nikoli¢, T. 10549; Milan Novakovid, T. 13002.

725 Patrick Treanor, T.1026-1027, 1370-1371; Ex.P171/P1972, Decree of the President of the RSK on
Appointment of Milan Celeketi¢ as a Commander of the SVK Main Staff, 22 February 1994; Ex. P1973, Report
on Milan Celeketi¢’s Taking on Duty, 22 February 1994; Milan Novakovi¢, T. 13003, 13005. See also Rade
Orli¢, T. 5728, 5758; Jozef Poje, T. 3087. After that, until the fall of the RSK, Milan Novakovi¢ held a post of
the deputy/assistant supreme commander for national security and international relations, Milan Novakovic,
T. 13007.

26 MP-80, T.8616 (closed session); Ex.P1975, Report on Milan Celeketi¢ Handing Over Duty as SVK
Commander to Mile MrkSic.

27 Patrick Treanor, T. 1027; Rade Raseta, T. 5906.

728 Rade Raseta, T. 5949-5951; Ex. D89, Rules of Service of Security Organs in the JNA, 1984, Articles 16-18, 30-
31, 57(2).
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Intelligence Department of the SVK.””! On 19 December 1994, Rade RaSeta became the Chief of
the Security Department of the SVK Main Staff.”**

300. In 1994, Borislav Dukic was the Chief of Staff of the Main Staff of the SVK.”** As of May
1995, this post was held by DusSan Lonc&ar.”**

3. SVK Units

301. The SVK was comprised of six Corps, namely the 7, 11", 15™, 18" 21° and 39" Corps.”*’
The 7" Corps was headquartered in Knin,”*® had approximately 13,000 soldiers and its area of
responsibility covered the area of North Dalmatia.””” The zone of responsibility of the 11™ Corps
covered Eastern Slavonija, Western Srem and Baranja.738 The 11" Corps had between 17,500 and
25,000 ‘[roops.73 ® The 15" Corps had 10,000 soldiers and covered the area of Titova Korenica. The
18" Corps numbered 9,000 troops and covered the area of Okucani.”*® The 21% Corps was
responsible for the area around Vojni¢ and had around 11,000 troops. Finally, the 39" Corps
covered the area of Glina and had about 12,000 troops.”*" As of 5 May 1995, additionally to the
aforementioned Corps, the SVK consisted of the 75™ Mixed Artillery Brigade, 75" Logistic Base,
44™ Rocket Brigade, 105™ Aviation Brigade and 107" Training Centre.’*?

s MP-80, T. 8303 (closed session); Ex. P495, Various Documents Concerning SVK, p. 4.

730 Ex. D88, Decision of General Milan Celeketi¢ on the Promotion of Dugan Smiljani¢ to Commander for Security
and Intelligence of the SVK, 26 May 1994; Rade Orli¢, T. 5770.

71 Rade Orli¢, T. 5737, 5759, 5761; Ex. D86, Order Appointing Rade Orli¢ as Chief of the Intelligence Department
of the SVK, 3 July 1994. Orli¢’s subordinate was Lieutenant-Colonel KneZevi¢, Chief of the Intelligence Centre,
Rade Orlié, T. 5765-5766.

732 Rade Raseta, T. 5903; Ex. P2336, Correspondence from Main Staff of the SVK Relating to the Situation on the
Field, 26 May 1995.

33 Rade Rageta, T. 5907.

734 Rade Orlic¢, T. 5734; Ex. P495, Various Documents Concerning SVK. See MP-80, T. 8561 (closed session).

3 MP-80, T. 8512-8516 (closed session); Mile Novakovié, T. 13080.

736 See Ex. D171, Minutes of RSK SDC, 1 July 1994, showing that in July 1994, Colonel Poznanovic¢ was assigned
to the post of the commander of the 7 Corps.

737 MP-80, T. 8512-8516 (closed session). See also Ex. P2625, SVK Summary for the Coordination of Tasks in the
VIJ General Staff, 17 February 1994.

738 MP-80, T. 8513, 8522 (closed session); Ex. D165, Order to form SVK in Eastern Slavonija, Western Srem and
Baranja, 8 December 1992.

7 MP-80, T. 8455, 8513 (closed session).

740 See MP-80, T.8544 (closed session), testifying that in February 1994, Bogdan Sladojevi¢ became the
commander of the 18% Corps; Ex. P1895, Order by VJ General Staff Personnel Administration, 9 February 1994.

7l See Ex. P2336, Correspondence from Main Staff of the SVK relating to the Situation on the Field, 26 May 1995,
showing that as of 1 May 1995, the Commander of the 39" Corps of the SVK was Colonel Zarko Gaic. See also
Ex. P2816, SVK Combat Report Sent to Chief of VJ General Staff, 9 September 1994.

2 MP-80, T. 8304 (closed session); Ex. D184, Report on the Situation of the SVK, 5 May 1995. See also Ex. P495,
Various Documents Concerning SVK, pp 1, 4.
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4. Judicial Military System

302. The Trial Chamber heard evidence that the SVK had its own military courts functioning

pursuant to the Law on Defence.”* Some evidence also shows that on 7 July 1994, the RSK

President issued two decrees appointing judges to the military tribunals, which were to be

established in Glina, Knin and Vukovar.”** However, according to witness Rade RasSeta, the military

s 745

judiciary in the SVK was “non-existent”.”” It follows, according to the witness, that provisions

such as Article 43 of the Rules of Service of Security Organs in the Armed Forces of the SFRY,

which provided for the arrest and hand over of a person to a military court or a military institution,

remained only on paper.746

743
744

745
746

Stamenko Nikolié, T. 10786.

MP-80, T. 8575-8577 (closed session); Ex. D168, Presidential Decree signed by Milan Marti¢ on Establishment
of Military Tribunals, 7 July 1994; Ex. D169, Presidential Decree signed by Milan Marti¢ on Appointment of
Military Prosecutors, 7 July 1994. See also MP-80, T. 8806-8812 (closed session); Ex. P2623, SVK Request
from General Staff of VJ to Provide Legal Personnel, 13 April 1993; Ex. P2624, Letter from HadZi¢ to
MiloSevié, 4 June 1993.

Rade Raseta, T. 6018.

Ibid.
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V. FINDINGS ON THE CRIMES

A. Sarajevo

1. The City of Sarajevo

303. The city of Sarajevo lies alongside the Miljacka River and is situated in a natural valley
surrounded on all sides by high hills allowing it to be overlooked with ease.”” Before the conflict, it
consisted of ten municipalities: Stari Grad (Old Town), Centar (Centre), Novo Sarajevo, Novi Grad,
Vogosca, IlidZa, Pale, Ilijas, HadZiéi and Trnovo.”*® By 1992, Sarajevo had grown into an important

political, cultural, industrial and commercial centre of BiH.”*

304. Before the conflict, the population of the city approximated over half a million residents,
with the following ethnic distribution: 49.4% Bosnian Muslims, 27.8% Bosnian Serbs and 7.1%

. 750
Bosnian Croats.

2. The Siege Unfolds

(a) Basics of the Siege

305. One of the six strategic objectives of the Bosnian Serb leadership was to partition Sarajevo
into Serbian and Muslim sectors and establish a separate state authority for each sector.”' The
demographics of the city, however, demonstrate that while the urban part of Sarajevo was ethnically
mixed, the surrounding hills were largely inhabited by Serbs.”* Therefore, any concept of partition
would more likely result in the encirclement of a predominately Muslim centre surrounded by

754

Serbian areas.””® Such a reality was in fact discussed at the RS Assembly.””" In addition, the

Bosnian Serb leaders viewed the siege of Sarajevo as necessary to prevent the functioning of the

4 Aernout van Lynden, T. 465; Ex. P2383, Map Marked by Mirsad Kuc¢anin; Ex. P28, Annotated Map of Sarajevo;
Ex. P476, Report on Market Firing Incident Involving Mortars in the Sarajevo Area Dated 28 August 1995, 3
August 2006, p. 6.

Sarajevo Adjudicated Facts I, 19. See also Ex. P2377, Witness Statement of Mirsad Kuc€anin, 4 September 2000,

p- 2; Ex. P2378, Transcript of Mirsad Kuc€anin from Prosecutor v. Galic, 27 February 2002, T. 4499-4500.

Sarajevo Adjudicated Facts I, 18.

Ex. P2325, Expert Report of Ewa Tabeau, Population Losses in the “Siege” of Sarajevo, 10 September 1992 to

10 August 1994, 10 May 2002, p. 26. See also Ex. P348, Report of Robert Donia on the Making of the Sarajevo

Siege, 1 December 2006, p. 7 (presenting similar figures).

1 Ex. P188, Minutes of the 16" Session of the Assembly of the Serbian People in BiH, 12 May 1992, pp 13-14;
Ex. P334, Excerpt of the RS’s Official Gazette Reporting the “Strategic Goals”, 26 November 1993. See supra
paras 184-185.

732 Robert Donia, T. 1742; Ex. P344, Transcript of the 17" Session of the RS Assembly, 26 July 1992, p. 15.

33 Robert Donia, T. 1743; Ex. P344, Transcript of the 17" Session of the RS Assembly, 26 July 1992, p. 15.

754 Ex. P344, Transcript of the 17" Session of the RS Assembly, 26 July 1992, p. 15. See also Robert Donia,
T. 1745-1747; Ex. P345, Intercepted Telephone Conversation Between Radovan Karadzi¢ and Slobodan
Milosevic, 9 September 1991; Ex. P346, Intercepted Telephone Conversation Between Radovan Karadzi¢ and
Nikola Koljevi¢, 9 September 1991.

748

749
750
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government of BiH, and as a “critical collective hostage”, to be used to attain significant

. . . . .7
concessions from the BiH Government and from the international community. >

(b) Chronology of the Siege

306. Tensions between Serbs and Muslims in Sarajevo mounted between February and March
1992, resulting in the establishment of barricades and checkpoints by both sides.””® The EC

recognition of BiH as an independent state on 7 April 199277

sparked a wave of violence within
Sarajevo.””® This marked the start of the siege of Sarajevo, which is estimated to have lasted from

April 1992 to November 1995.7°

307. As of June 1992, heavy shelling and sniping from the SRK against the whole of the city
were daily events.”®® Between September and December 1992, Sarajevo was exposed to intense
shelling.761 This prompted the UNSC in December 1992 to strongly condemn the attacks on
Sarajevo and demand their immediate cessation.”®* In August 1993, a Demilitarised Zone (“DMZ”)
was established in Sarajevo based upon an agreement between UNPROFOR, the ABiH and the
VRS."® Nevertheless, the violence in Sarajevo continued unabated throughout 1993 until February
1994.7 This led the UNSC to again strongly condemn the violence and demand the “immediate
end to attacks against Sarajevo which have resulted in a high number of civilian casualties,

seriously disrupted essential services and aggravated an already severe humanitarian situation”.”®

308. Following the shelling of the Markale market in February 1994,7%¢ 3 Total Exclusion Zone
(“TEZ”) was created within a 20 kilometre radius from the city centre.””’ This stipulated that all

weapons of a calibre higher than 12.7mm be removed from the zone, or turned over to designated

735 Robert Donia, T. 1740-1741; Ex. P344, Transcript of the 17" Session of the RS Assembly, 26 July 1992, pp 15-
16.

736 Sarajevo Adjudicated Facts I, 16, 23.

757 Patrick Treanor, T. 1097; Ex. P348, Report of Robert Donia on the Making of the Sarajevo Siege, 1 December
2006, p. 21.

8 Sarajevo Adjudicated Facts I, 25-32.

9 Sarajevo Adjudicated Facts I, 25-32; Ex. P348, Report of Robert Donia on the Making of the Sarajevo Siege, 1
December 2006, p.38; Ex.P632, Transcript of Milan Mandilovi¢ in Prosecutor v. Gali¢, T.1011-1012;
Ex. P520, Transcript of Mesud Jusufovic¢ from Prosecutor v. Galic, T. 6517, 6523-6524.

760 John Wilson, T. 857-858; Sarajevo Adjudicated Facts I, 154,155. See also Ex. P1536, Letter of the UN Secretary
General to the President of the UNSC along with Final Report of the UN Commission of Experts Established
Pursuant to UNSC Resolution 780 (1992), 27 May 1994, para. 202.

761 Sarajevo Adjudicated Facts I, 160, 162.

762 Ex. P2455, Note of the President of the UNSC, 9 December 1992.

76 MP-72, T. 4282, 4354 (closed session); Ex. P1516 (under seal).

764 Sarajevo Adjudicated Facts I, 159-162; MP-408, T. 6154 (closed session).

765 Ex. P2475, Note of the President of the UNSC, 7 January 1994, p. 1.

7% See Scheduled Incident A3.

767 MP-72, T. 4289-90, 4351-4352, 4356 (closed session); MP-408, T. 6149-6150 (closed session).
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UN Weapons Collection Points.”®® Despite the creation of the TEZ, there were instances of large

calibre weapons being used by the VRS.”®

309. In August 1994, UNPROFOR responded to more frequent instances of sniping against the
population of Sarajevo by negotiating an anti-sniping agreement between the VRS and the ABiH.”"
A few days after the agreement was signed, D. MiloSevi¢ reported to UNPROFOR that he had
issued an order to the SRK troops to stop all sniping activity in the city of Sarajevo.771 The sniping

against civilians by the SRK, however, did not fully stop.772

310.  Shelling and sniping intensified again between November and December 1994 and between
April and May 1995, despite a ceasefire being in effect.””? During these periods, the firing of small
arms reached 3,000 rounds per day at times.”"* Although both sides kept weapons inside the city in
violation of the TEZ, MP-72 observed that the VRS had “far more” large calibre weapons than the
ABiH, even after the TEZ was established.””> Witnesses also testified that the shelling and sniping
against the population in Sarajevo by the SRK was often linked to events occurring elsewhere in
BiH, such as an ABiH attack against the VRS outside of Sarajevo and the crisis in GoraZzde in April
1994.77¢

311. In May 1995, the situation in Sarajevo deteriorated.””” TEZ violations increased and after a
day marked by an intense artillery exchange, it was clear that any ceasefire was “really over”.”’® Per
Anton Brennskag, a Sector Sarajevo UNMO, testified that in June 1995, the SRK fired up to 150
artillery and mortar rounds per day in Sarajevo, hitting both military and civilian targets.””” During
the same time, UNPROFOR reported that their personnel and locations were being targeted by Serb

mortar fire.”*° On 16 June 1995, the ABiH launched an attack to break the encirclement of Sarajevo,

7% MP-72, T. 4289 (closed session).

7 MP-72, T. 4289-4290, 4351-4352, 4356 (closed session).

70 MP-408, T.6162-6163 (closed session); Ex. P1521, Anti-Sniping Agreement, 14 August 1994; Ex. P2342,

Excerpt from SRK Order on the Implementation of the Anti-Sniping Agreement, 18 August 1994.

. Ex. P2342, Excerpt from SRK Order on the Implementation of the Anti-Sniping Agreement, 18 August 1994.

2 MP-408, T. 6165 (closed session); MP-72, T. 4322-4323 (closed session).

B MP-72, T. 4298, 4303, 4306 (closed session); Hubertus J.W. Bruurmijn, T. 2632.

7% MP-72, T. 4298 (closed session).

75 MP-72, T. 4298-4299, 4304, 4356 (closed session).

76 Ex. P2316 (under seal), para. 66; MP-408, T. 6153-6155, 6157 (closed session).

m Ex. P2348, Statement of Rupert Smith, 14 August 1996, para. 59. See also Ex. P2361, Transcript of Rupert
Smith from Prosecutor v. Popovic et al., T. 17508; Hubertus J.W. Bruurmijn, T. 2633-2634.

8 Hubertus J.W. Bruurmijn, T. 2633. See also Ex. P2348, Statement of Rupert Smith, 14 August 1996, para. 52.

m Per Anton Brennskag, T. 3346.

780 See Ex. D24, Excerpt of UNPROFOR Report, 2 July 1995, pp 1, 3 (stating that Serb attacks on UNPROFOR
have significantly increased in the past week. Serb gunners fired three shells at Sarajevo’s PTT building, the
headquarters of UNPROFOR’s Sector Sarajevo. A Serb mortar also destroyed an UNPROFOR vehicle in the
northern part of the city); Ex. P2316 (under seal), p. 25.

771
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which after initial success failed, causing heavy casualties for the ABiH.”™® The siege ended in

November 1995.7%2

(¢) Comparison of Forces During the Siege

312. Following the initial six weeks of fighting in 1992, confrontation lines changed very little

8 and was

during the remainder of the conflict.” The SRK had its headquarters in Lukavica’
positioned around the so-called inner ring of Sarajevo, which was about 55 kilometres long, while
auxiliary SRK forces were positioned along the so-called exterior ring of the Sarajevo front, which
was about 180 kilometres long.”® In particular, along the inner ring, the SRK controlled-areas

included IlidZa, Nedariéi, part of Grbavica, Vraca, Mount Trebevic and Spicasta Stijena.786

313. The I* Corps of the ABiH was headquartered in the centre of Sarajevo’ and had
approximately 40,000 to 45,000 soldiers.”®® At the end of 1994, the total number fell to between
35,000 and 40,000.” The ABiH controlled part of Mount Igman,790 Mount Zu¢”' the eastern part
of the city of Sarajevo, including very densely-populated parts, such as the area of Stari Grad and
Centar, part of Grbavica, and the southwestern part of the city, Hrasnica, Sokolovi¢, Kolonija,
Dobrinja and Butmir, and the hills in the north of Sarajevo.””* In the Grbavica area, the Miljacka
River constituted the northern confrontation line, with the ABiH positioned north of the river and

the SRK south of the river.””?

781 Martin Bell, T. 3169, 3187; Ex. P2348, Statement of Rupert Smith, 24 August 1996, para. 68.

82 Sarajevo Adjudicated Facts III, 10, 82. See also Ex. P348, Report of Robert Donia on the Making of the Sarajevo
Siege, 1 December 2006, p. 38.

783 Per Anton Brennskag, T. 3334-3335; Martin Bell, T. 3169-3170, 3176; Ex. P515, Map Marked by Martin Bell;
Sarajevo Adjudicated Facts I, 156; Sarajevo Adjudicated Facts II, 10; Defence Adjudicated Facts I, 10.

e Sarajevo Adjudicated Facts III, 86.

" Sarajevo Adjudicated Facts I, 50-51.

786 Sarajevo Adjudicated Facts I, 47, 49-50, 73-74, 76, 156, 157; Sarajevo Adjudicated Facts III, 9-10; Martin Bell,
T. 3171-3176; Ex. P515, Map Marked by Martin Bell.

787 Defence Adjudicated Facts II, 82; MP-72, T. 4312 (closed session); MP-408, T. 6192 (closed session).

788 Defence Adjudicated Facts 1II, 83.

78 Defence Adjudicated Facts II, 84. The Trial Chamber notes that there is an apparent discrepancy between the
Adjudicated Facts from the Galic¢ and D. Milosevic¢ Trial Judgements with regard to the number of 1* ABiH
Corps in the city of Sarajevo. The D. Milosevic Trial Judgement states that the 1* Corps totalled 75,000 soldiers,
of which 40,000-45,000 were in Sarajevo, and that the number fell to 35,000-40,000 at the end of 1994 (Defence
Adjudicated Facts II, 83-84). The Galic Trial Judgement, on the other hand, states that the 75,000 soldiers were
all stationed around Sarajevo, with “[a]pproximately half of them were positioned in the city itself, while the
other half was positioned along the confrontation lines outside the city” (Sarajevo Adjudicated Facts I, 53).
Considering the context of the Galic Trial Judgement, particularly the footnote to said adjudicated facts, the Trial
Chamber notes that this number included the part of the 1* Corps positioned on the outer ring of Sarajevo and
that the number of soldiers estimated to be in the city was also between 33,000 and 50,000, which is consistent
with the adjudicated facts from the D. Milosevic Trial Judgement. See Defence Final Brief, para. 556.

790 In 1994, the ABiH controlled 80% of Mount Igman, DefenceAdjudicated Facts II, 88.

71 Defence Adjudicated Facts II, 90.

792 Defence Agreed Facts, 149, 151-159.

793 Sarajevo Adjudicated Facts I, 75; Sarajevo Adjudicated Facts III, 23; Defence Agreed Facts, 150; Defence
Adjudicated Facts II, 86. See also Ex. P2316 (under seal), para. 127.
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314. In describing the ABiH soldiers’ presence in Sarajevo, Martin Bell testified that “[t]hey
were deployed obviously [...] round the edges. [...] you would sometimes find them billeted in

schools, but you were not aware of a -- living in a city with [...] a standing army in it”. He further

stated that Sarajevo “looked like a ruined city, but [...] not a militarised one in any obvious way”.794

315. The SRK was regarded as militarily superior to the ABiH in terms of artillery and quantities
of heavy weaponry, such as tanks, armoured personnel carriers and rockets.””> MP-72 testified that
proportionately, the SRK had “far more weapons, far more sort of large calibre weapons than the

[ABiH]” and that “far more weapons [were] fired by the Serbs”.”*®

316. In terms of artillery, the SRK used almost predominantly 120mm and 150mm mortar shells,
but there is evidence they also possessed 81mm or 82mm shells.”” In 1995, the SRK also started
using modified air-bombs.””® The SRK also relied heavily on sniper units’”’ equipped with

precision rifles that could hit targets up to 800 metres away.800

317. In contrast, the ABiH was generally more lightly equipped,801 though towards the end of the
war it did find ways of acquiring more anti-tank weapons.*”> The ABiH was known to mainly use

8 1mm mortars,*” but was not in possession of modified air-bombs.>*

318. Though both sides were involved in sniping, MP-409 stated that the VRS used more snipers

throughout the course of the conflict.*”

794 Martin Bell, T. 3189. Martin Bell also added that the ABiH soldiers were underestimated by the VRS since
many of them did not have proper military equipment, e.g. were wearing sneakers, Martin Bell, T. 3222.

795 Martin Bell, T. 3187. See also Ex.P2316 (under seal), para. 127 (SRK had 155mm guns, multiple rocket
launchers, surface to air missiles, 122mm KREMA rockets).

796 MP-72, T. 4356 (closed session). See also Pyers Tucker, T. 9111-9113.

7 John Wilson, T. 859; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 12 March 2007,
T.3561; Ex. P2316 (under seal), para. 127. The Defence also points out that both the ABiH and the SRK
possessed 60mm and 105mm mortars, Defence Final Brief, para. 559, citing to Ex. D66, Memorandum from
UNPROFOR, 12 October 1994; Ex. D64, UNPROFOR Letter on Exchange of Fire between BiH and Serb
Forces, 17 November 1994; Ex. P2316 (under seal), para. 127. The Trial Chamber notes however that Ex. D66,
shows only that the ABiH possessed a 60mm mortar, but is silent as regards the SRK.

798 Martin Bell, T. 3187-3188.

9 Ex. P2316 (under seal), para. 130; Aernout van Lynden, T. 523-524; Thorbjgrn @vergérd, T. 2951-2957.

800 Ex. P493, Report of Patrick van der Weijden: “MiloSevi¢ case Sniping Incident in Sarajevo 94-957,
19 February 2007, Appendix A. See also Ex. P2316 (under seal), para. 90.

801 Martin Bell, T. 3186-3187. See also Ex. P137, Witness Statement of General John Wilson, 5 June 1995 and
19 December 2002, para. 47 (stating that the ABiH possessed 81 mm mortars but had limited tanks and lacked
light and heavy artillery).

802 Martin Bell, T. 3187.

83 Thorbjern @vergard, T.2986-2987; Ex. P481, Statement of Thorbjgrn @vergird, 30 April 1996, para. 13;
Ex. P137, Witness Statement of General John Wilson, 5 June 1995 and 19 December 2002, para. 47; John
Wilson, T. 858.

804 Sarajevo Adjudicated Facts III, 7-8. See also Hubertus J.W. Bruurmijn, T. 2642; Per Anton Brennskag, T. 3365;
Nedzib Dozo, T. 4540.

805 MP-409, T. 5703 (closed session).
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3. Methods of Warfare

(a) Overview

319. The SRK subjected the city of Sarajevo to extensive gunfire and heavy shelling throughout
the conflict without sparing civilian residential areas.’® In addition, the city’s natural topography,
such as ridges and high-rise buildings, provided vantage-points for the SRK to target civilians
moving around the city.807 Mladi¢ — described by a witness as the “strategist” of the siege — stated

that he held “the city in his palm” .5

320. Martin Bell described the siege as if “the Great War were being refought in a modern urban
environment”.*” During the war, the civilian population was deliberately targeted and subjected to
immense hardships that served no military purpose.*'° No civilian activity and no area of Sarajevo
seemed to be safe from sniping or shelling attacks from SRK-held territory.gn Civilians were
targeted during funerals, in ambulances, in hospitals, on trams, on buses, when driving or cycling, at
home, while tending gardens or fires or clearing rubbish in the city, in gathering points, such as

812

markets, sports events or while queuing for food and water.” “ The Sarajevo State Hospital received

more than 100 patients every day and the ratio of civilian to military patients was about 4:1.5"?

321. The “endless” killing of civilians and the deprivation of water, food, electricity, gas,
medicines and humanitarian aid all had a devastating effect on Sarajevo’s residents.®" They lived

under the daily threat of injury and death from shells and sniper fire.*'> Whenever they ventured out

806 John Wilson, T.860; Muhamed Sacirbey, T.7179; Ex. P2343, Witness Statement of Ijaz Hussain Malik,
10 August 1996, p. 2; Ex. P2344, Transcript of [jaz Hussain Malik from Prosecutor v. D. Milosevic, 27 April
2007, T. 5411-5413; Ex. P1112, Borba Article Reproducing the Report of the UN War Crimes Commission for
Former Yugoslavia, 14 July 1994, p. 60; Ex. P137, Witness Statement of General John Wilson, 5 June 1995 and
19 December 2002, para.52; Ex. P2377, Witness Statement of Mirsad Kucanin, 4 September 2000, p. 4;
Sarajevo Adjudicated Facts I, 56-57, 59, 61, 132; Sarajevo Adjudicated Facts III, 11.

807 Sarajevo Adjudicated Facts I, 142, 153-155; Sarajevo Adjudicated Facts III, 27.

808 Ex. P10, SkyNews Video Clip; MP-72, T. 4319-4320 (closed session).

899 Martin Bell, T. 3169.

810 Ex. P377, Witness Statement of Morten Hvaal, 14-15 February 2001, para. 4. See also Ex. P520, Transcript of
Mesud Jusufovic¢ from Prosecutor v. Gali¢, T. 6527-6528; Martin Bell, T. 3169; Ex. P2377, Witness Statement
of Mirsad Kucanin, 4 September 2000, p. 4; Morten Hvaal, T. 2276; Ex. P376, Witness Statement of Morten
Hvaal, 28 March 1995, para.27; Ex. P379, Transcript of Morten Hvaal in Prosecutor v. Galic¢, T.2354;
Ex. P378, Transcript of Morten Hvaal in Prosecutor v. Galic, T. 2276.

811 Sarajevo Adjudicated Facts I, 132, 149.

812 Sarajevo Adjudicated Facts I, 62, 68-72, 133-134, 136-137; Sarajevo Adjudicated Facts III, 12-19; John Wilson,
T. 860; Aernout Van Lynden, T. 485-486, 497; Ex. P411, Statement of Muradif Celik, 1 September 2000, p. 4;
Ex. P377, Witness Statement of Morten Hvaal, 14-15 February 2001, para. 63.

813 Ex. P631, Transcript of Milan Mandilovi¢ in Prosecutor v. D. MiloSevi¢, T. 571-572; Ex. P632, Transcript of
Milan Mandilovi€ in Prosecutor v. Galic¢, T. 1022.

814 Ex. P645, Witness Statement of NedZad Vejzagic, para. 63. See also MP-433, T. 2109-2110 (closed session);

Ex. P125, Witness Statement of Anda Gotovac, 17 May 2006, para. 5; Pyers Tucker, T. 9118.

See Ex. P121, Witness Statement of Azra SiSi¢, 23 February 1996, para. 2; Ex. P115, Transcript in Prosecutor v.

D. Milosevic, T. 2831; Ex. P489, Transcript of Youssef Hajir from Prosecutor v. Galic, T. 1684.

815
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to get food or water, they would strive to find sheltered areas and would stay behind containers as

much as possible to shield themselves from sniper fire and shells.*'®

322. The physical damage to Sarajevo was immense, extending from housing blocks to hospitals
and religious and historical buildings.817 The damage was also exacerbated by the fact that the SRK
used phosphorus incendiary shells that could set an entire building on fire.*'® Attempts to extinguish
fires caused by the shellings often proved ineffective, as the water supply was often interrupted and

the fire fighters themselves were often subjected to gunfire.819

(b) Shelling

323. There is evidence that on average, the SRK fired more than 100 rounds of artillery, mortar
and modified air bombs in Sarajevo on any single day.*”® The shelling throughout the siege
involved over 2 million shells and was highly organised.821 General John Wilson, Chief of UNMO
until November 1992, personally observed shelling in Sarajevo and testified that as of June 1992,
heavy shelling was a daily event and directed at the entire city.**> A 1994 report of a UN
Commission of Experts cited estimates by UNPROFOR and city officials that the daily shelling
ranged from 200 to 300 impacts of a quiet day to 800 to 1,000 on an active day.**

324. Mortars were very precise, both in terms of direction and radius of impact, with a margin of
error of less than 40 metres.*** In contrast, modified air bombs were notoriously imprecise, as
guiding systems could not be attached to these bombs. It was therefore impossible to direct them or
adequately predict where they would impact.** The SRK used two types of modified air-bombs to
shell Sarajevo: the FAB-100 and the FAB-250.%?® Defence witness Ivan Dukic, a technical engineer

816 Ex. P24 (under seal), para. 10.

817 Ex. P2377, Witness Statement of Mirsad Kucanin, 4 September 2000, p. 3; Ex. P2381, Transcript of Mirsad
Kucanin from Prosecutor v. S. MiloSevic, 12 November 2003, T. 28951-28952; Mesud Jusufovié, T. 3235, 3237;
Ex. P520, Transcript of Mesud Jusufovi¢ from Prosecutor v. Galic, T. 6532. See also Ex. P521, List of High
Profile Facilities Set on Fire by Shelling During the War; Sarajevo Adjudicated Facts I, 141.

818 Ex. P520, Transcript of Mesud Jusufovic¢ from Prosecutor v. Gali¢, T. 6530; Martin Bell, T. 3187-3188.

819 Ex. P520, Transcript of Mesud Jusufovic from Prosecutor v. Galic, T. 6524, 6527-6529, 6536-6537.

820 Ex. P66, Transcript of Thomas Knustad from Prosecutor v. D. Milosevic, T. 1992-1993.

21 Sarajevo Adjudicated Facts I, 32-34. See also Ex. P2316 (under seal), pp 17-24.

822 John Wilson, T. 857-858

823 Ex. P1536, Letter of the UN Secretary General to the President of the UNSC along with Final Report of the UN

Commission of Experts Established Pursuant to UNSC Resolution 780 (1992), 27 May 1994, para. 188.

Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated 18 June 1995,

21 December 2006, p. 2; Ex. P461 (under seal), T. 2416.

825 Ex. P479, Transcript of Thorbjgrn @vergérd from Prosecutor v. D. MiloSevi¢, T. 643-644; Ex. P480, Transcript

of Thorbjgrn @vergard from Prosecutor v. D. Milosevié, T.643-644, 696; Ex. P66, Transcript of Thomas

Knustad from Prosecutor v. D. Milosevic, T. 1990-1992; Per Anton Brennskag, T.3355; MP-409, T. 5633

(closed session); Hubertus J.W Bruuirmijn, T. 2641-2645, 2687-2688, 2698-2699; Ekrem Suljevi¢, T. 4736;

Martin Bell, T. 3188-3189; Ex. P461 (under seal), T.2421-2422, 2643-2645, 2687-2688, 2698-2699; MP-14,

T. 3665 (closed session); Ex. D94, UNPROFOR Report Regarding BiH Mandate, 28 June 1995, p. 1.

Sarajevo Adjudicated Facts III, 5, 7-8 (FAB is an abbreviation for a contact fuse airbomb with the numerical

designation for the kilogram weight of the bomb); MP-014, T. 3653, 3666 (closed session); Ex. P479, Transcript

824

826
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who was involved in the development on the modified air-bomb, testified that the use of modified
air bombs in an urban environment was “totally inappropriate”.**’ Similarly, UNMO Thomas

Knustad stated that the use of modified air bombs served no military pu1rpose.828

325. SRK mortar positions included Mrkovici, Trebevi¢, Zlatiste, Vlraca,829 Gravica Brdo,
Nedzarici barracks, Paljevo plateau and from within the Polinje area.®*" In particular, Sarajevo Old

Town was targeted from the south-western side of Mount Trebevic.*!

The NedZzari¢i barracks
provided a strong vantage point for the shelling of the AlipasSino Polje area.* Shells fired from
Mrkovié¢i would more commonly target the upper part of Sarajevo in the Stari Grad and Centar
municipalities.833 Hrasnica, Butmir and Skolovi¢i were shelled primarily from SRK positions
between Ilidza/Blazuj and the Lukavica barracks.®** The lower part of Sarajevo was a clear target

from the Paljevo plateau.83 > The centre of Sarajevo was a target from the Polinje area.> Lastly, the

of Thorbjgrn @vergird from Prosecutor v. D. MiloSevic, T.643-644; Ex.P480, Transcript of Thorbjgrn
@vergérd from Prosecutor v. D. MiloSevi¢, T. 696; Hubertus J.W. Bruurmijn, T. 2643-2645, 2687-2688, 2698-
2699; Ex. D94, BH Mandate, 28 June 1995, p. 1.

27 Ivan Dokié, T. 14489-14490, 14494,

828 Ex. P66, Transcript of Thomas Knustad from Prosecutor v. D. MiloSevic, T. 1990-1992. See also Hubertus J.W.
Bruurmijn, T. 2643, 2687-2688.

829 Ex. P2383, Map Marked by Mirsad Kucanin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T. 4592, 4594, 4603; Ex. P2381, Transcript of Mirsad Ku€anin from Prosecutor v.
S. Milosevi¢, 12 November 2003, T.28926; Ex.P2376, Witness Statement of Mirsad Kucanin,
12 November 1995, p. 7.

80" Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v. Gali¢, 28 February 2002, T. 4589, 4600-4601.
Other SRK positions included: Burije, the Meljine church, Krivoglavci, Blagovac, Kromolj, Lukavica barracks
and the Rajlovac barracks. See also Ex. P2383, Map Marked by Mirsad Kuc¢anin.

831 Ex. P2383, Map Marked by Mirsad Kuc€anin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T. 4591, 4602; Ex. P2381, Transcript of Mirsad Kucanin from Prosecutor v. S.
Milosevic, 12 November 2003, T. 28926; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,
p. 7. See also Ex. P2380, Transcript of Mirsad Ku€anin from Prosecutor v. Galic, 1 March 2002, T. 4748.

832 Ex. P2383, Map Marked by Mirsad Kuc€anin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T. 4595, 4603; Ex. P2381, Transcript of Mirsad Kucanin from Prosecutor v. S.
MiloSevic, 12 November 2003, T. 28927; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,
p. 7.

833 Ex. P2383, Map Marked by Mirsad Kucanin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T. 4590, 4600, 4602; Ex. P2381, Transcript of Mirsad Ku€anin from Prosecutor v.
S. Milosevi¢, 12 November 2003, T.28925; Ex.P2376, Witness Statement of Mirsad Kudcanin,
12 November 1995, p.7. See also Ex.P2380, Transcript of Mirsad Kucanin from Prosecutor v. Galic,
1 March 2002, T. 4747-4748.

84 Thorbjgrn @vergird, T.2954-2956; Ex. P484, Map Marked by Thorbjgrn @vergird, mark B; Ex.P481,
Statement of Thorbjgrn @vergard, 30 April 1996, para. 3; Ex. P485, Map Marked by Thorbjgrn @vergéard, mark
LB; Ex. P479, Transcript of Thorbjgrn @vergérd from Prosecutor v. D. MiloSevic¢, T. 639.

835 Ex. P2383, Map Marked by Mirsad Kucanin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T. 4594-4596, 4605; Ex. P2381, Transcript of Mirsad Kucanin from Prosecutor v. S.
Milosevic, 12 November 2003, T. 28928; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,
p-7.

836 Ex. P2383, Map Marked by Mirsad Kucanin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T. 4597, 4606; Ex. P2381, Transcript of Mirsad Kucanin from Prosecutor v. S.
MiloSevic, 12 November 2003, T. 28928; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,
p. 7. See also Ex. P2380, Transcript of Mirsad Kucanin from Prosecutor v. Galic, 1 March 2002, T. 4750.
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entire area of Dobrinja in Sarajevo was targeted from a VRS strong-hold in Gravica Brdo and
Nedzari¢i.*”’

326. The SRK shelling of Sarajevo was indiscriminate and resulted in mostly civilian victims.**®

Shelling targets generally had no clear military value®*® and included apartment blocks, schools,
hospitals, food queues and historical buildings.840 The Holiday Inn, for example, came under

frequent shelling between the period 10 September 1992 and mid-1994.34!

(c) Sniping

327. Expert witness Van der Weijden explained that conventionally, the traditional military
sniper operates in a shooter/spotter team in order to maximise the accuracy of the shot. The term
“sniper”, however, has evolved and is now commonly used to refer to shooters who operate alone.
Particularly, since the siege of Sarajevo, the term sniper is used to indicate a shooter who fires at

whoever he gets in his sight.842

328. There is evidence that between late 1994 and early 1995, VRS snipers began to utilise 12.7
calibre M87 machine guns,843 instead of the conventional 7.92 calibre Zastava M76 or 7.62 calibre
SVD Dragunov.** While the M87 machine gun had the capacity to cover a larger effective range, it
was notorious for its indiscriminate destructiveness and lack of precision.845 According to Van der
Weijden, the 7.92 or 7.62 calibre guns also lacked precision when the range sought extended

beyond 800 metres.®*® He also testified that, with regard to targets travelling in trams, it would be

837 Ex. P2383, Map Marked by Mirsad Kucanin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T. 4594, 4603; Ex. P2381, Transcript of Mirsad Kucanin from Prosecutor v. S.
Milosevic, 12 November 2003, T. 28926; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,
p-7.

838 Thorbjgrn @vergard, T.2954-2956; Ex.P481, Statement of Thorbjgrn @vergard, 30 April 1996, para. 3;
Ex. P479, Transcript of Thorbjgrn @vergard from Prosecutor v. D. MilosSevi¢, T. 639; Ex. P2307, Witness
Statement of Nefa Sljivo, 27 April 2006, p. 2. See also Thorbjgrn @vergird, T. 2981; Ex. P520, Transcript of
Mesud Jusufovié from Prosecutor v. Galic, T. 6524.

839 John Wilson, T. 860.

840 See Mesud Jusufovié, T. 3237; Ex. P520, Transcript of Mesud Jusufovi¢ from Prosecutor v. Galic, T. 6532;

Ex. P521, List of High Profile Facilities Set on Fire by Shelling During the War; Ex. P125, Witness Statement of

Anda Gotovac, 17 May 2006, para. 6 (the apartment building of Gotovac’s brother-in-law, Trg Heroja, was

destroyed and burned by shelling in 1992); Ex. P37, Witness Statement of Enes JaSarevié¢, 10 March 1997,

para. 3 (stating that in September 1993, a Serbian tank positioned in Gavrica Brdo fired a shell into his

apartment, killing his 11 year-old son); Ex. P57, Witness Statement of Ramiz HodZi¢, 22 November 1995, p. 3;

Ex. P61, Witness Statement of Pula Leka, 25 February 1996, para. 1.

Ex. P520, Transcript of Mesud Jusufovic¢ from Prosecutor v. Galic, T. 6533.

Ex. P493, Report of Patrick van der Weijden: “MiloSevi¢ case Sniping Incident in Sarajevo 94-957,

2 February 2009, p. 3.

843 Ex. P481, Statement of Thorbjgrn @vergard, 30 April 1996, para. 3. See also Ex. P479, Transcript of Thorbjgrn
@vergard from Prosecutor v. D. MiloSevic, T. 627-628.

841
842

B4 Ex. P493, Report of Patrick van der Weijden: “MiloSevi¢ case Sniping Incident in Sarajevo 94-95”, dated
2 February 2009, Appendix A.
9 Ibid.
4 Ibid.
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“almost impossible” for SRK snipers to accurately distinguish between military and civilian
personnel, and furthermore, that a shot should never be taken when the target cannot be identified

“because of the risk of shooting a non-combatant”.**’

329. According to DerviSa Selmanovic, every hill around Sarajevo was used as a vantage point
for Serb snipers to shoot into the city.848 Areas that became known as notorious sniper positions
from which civilians were targeted included Grbavica, the Jewish Cemetery, the Orthodox Church,
the School for the Blind and the areas of Nedarici, §picasta Stijena, Mount Trebevi¢ and Baba

Stijena.** According to Kuanin, sniping fire frequently originated from Grdonj Brdo,*"

852 the Ozrenska Street,853 Zagorska Street,854 Milinkladska Street,855

Sedrenik,*' Gornji Kovacidi,
Miroslava Krleze Street® and Kromolj.857 In Kucanin’s view, the largest number of sniping attacks

against the city came from the “Death Sowers” in Osmice,*® and from the Vraca area.*’

847 Patrick Van der Weijden, T. 3066; Ex. P493, Report of Patrick van der Weijden: “MiloSevi¢ case Sniping

Incident in Sarajevo 94-95”, dated 2 February 2009, p. 66.

Ex. P111, Witness Statement of Dervisa Selmanovié, 20 April 2006, p. 3.

849 Sarajevo Adjudicated Facts I, 120, 122, 124, 125-127, 143-144, 146, 148; MP-432, T. 5283-5284 (closed
session); Ex. P129, Witness Statement of Alen Gicevié, 15 November 1995, p. 3; Ex. P2383, Map Marked by
Mirsad Kucanin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v. Galic, 28 February 2002,
T. 4588-4635; Ex. P2381, Transcript of Mirsad Kuc€anin from Prosecutor v. S. Milosevic, 12 November 2003,
T. 28923-28934; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995, pp 8-9; Ex. P111,
Witness Statement of DerviSa Selmanovic, 20 April 2006, p. 3; Dervisa Selmanovié, T. 718.

830 Ex. P2383, Map Marked by Mirsad Kuc€anin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T.4606-4607; Ex. P2381, Transcript of Mirsad Kucanin from Prosecutor v. S.
Milosevic, 12 November 2003, T. 28929; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,
p. 8.

81 Ibid.

852 Ex. P2383, Map Marked by Mirsad Kuc€anin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T. 4609; Ex. P2381, Transcript of Mirsad Kuc€anin from Prosecutor v. S. MiloSevic,
12 November 2003, T. 28930.

853 Ex. P2383, Map Marked by Mirsad Kucanin (the line with no. 6 indicates the road); Ex. P2379, Transcript of
Mirsad Kuc€anin from Prosecutor v. Galic, 28 February 2002, T. 4622, 4630, 4631; Ex. P2381, Transcript of
Mirsad Kuc€anin from Prosecutor v. S. Milosevi¢, 12 November 2003, T. 28932; Ex. P2376, Witness Statement
of Mirsad Kucanin, 12 November 1995, p. 9.

854 Ex. P2383, Map Marked by Mirsad Kucanin (the line with no. 7 on top indicates the street); Ex. P2379,
Transcript of Mirsad Kucanin from Prosecutor v. Galic, 28 February 2002, T. 4630; Ex. P2381, Transcript of
Mirsad Kucanin from Prosecutor v. S. Milosevic, 12 November 2003, T. 28932; Ex. P2376, Witness Statement
of Mirsad Kucanin, 12 November 1995, p. 9.

855 Ex. P2383, Map Marked by Mirsad Kuc€anin (the line marked with no. 7 indicates the street); Ex. P2379,
Transcript of Mirsad Kucanin from Prosecutor v. Galic, 28 February 2002, T. 4630; Ex. P2381, Transcript of
Mirsad Kucanin from Prosecutor v. S. Milosevic, 12 November 2003, T. 28932.

86 Ex. P2383, Map Marked by Mirsad Kudanin (the line marked with no. 9 indicates the street); Ex. P2379,
Transcript of Mirsad Kuc€anin from Prosecutor v. Gali¢, 28 February 2002, T. 4632; Ex. P2381, Transcript of
Mirsad Kucanin from Prosecutor v. S. Milosevi¢, 12 November 2003, T. 28933; Ex. P2376, Witness Statement
of Mirsad Kucanin, 12 November 1995, p. 9.

857 Ex. P2383, Map Marked by Mirsad Kucanin; Ex. P2378, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 27 February 2002, T. 4552; Ex. P2379, Transcript of Mirsad Ku€anin from Prosecutor v. Galic, 28
February 2002, T. 4597, 4606; Ex. P2381, Transcript of Mirsad Kucanin from Prosecutor v. S. MiloSevic, 12
November 2003, T.28929; Ex.P2376, Witness Statement of Mirsad Kuc€anin, 12 November 1995, p. 7;
Ex. P2382, Transcript of Mirsad Kuc¢anin from Prosecutor v. S. Milosevic, 13 November 2003, T. 28957-28958.

858 Ex. P2383, Map Marked by Mirsad Kucanin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T.4606-4607; Ex. P2381, Transcript of Mirsad Kucanin from Prosecutor v. S.

848
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330. The Trial Chamber heard numerous witnesses regarding the frequent and indiscriminate
nature of sniping in Sarajevo during the course of the conflict,*® and moreover, took judicial notice
of the fact that between September 1992 and August 1994, civilians were shot nearly every day as
VRS gunners fired indiscriminately into the city.*®' Several witnesses testified that all of the
intersections along the main streets of Sarajevo were well-known targets.862 Marshall Tito

863 and other locations, such as the areas of Zamario Street,

Boulevard was known as “Sniper Alley
Dzemala Bijedica Street, Ivana Krndelja and Miljenka Cvitkovi¢ Streets were commonly
targeted.g(’4 Trams were commonly shot at on Zmaja od Bosne Street around the Holiday Inn, where
they were forced to slow down by a switch in the tracks at a point in the line of sight of VRS

snipers positioned on the south bank of the Miljacka river or in the Metalka building.*®

331. The area from Tr$canska Street, known as the “running street”, all the way up to the
Bratstvo-Jedinstvo bridge was notoriously dangerous for civilians.**® Another notable target was
“Igman Road”, a road which ran over Mount Igman through Hrasnica into Sarajevo.*®’ This road

was used to transport supplies into Sarajev0868 and according to Turkovi¢, there were no ABiH

Milosevic, 12 November 2003, T. 28929; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,

p- 8.

Ex. P2383, Map Marked by Mirsad Kucanin (the cross no. 1 marks the police station); Ex. P2379, Transcript of

Mirsad Kucanin from Prosecutor v. Galic, 28 February 2002, T. 4609, 4612; Ex. P2381, Transcript of Mirsad

Kucanin from Prosecutor v. S. Milosevic¢, 12 November 2003, T. 28930.

860 See John Wilson, T. 860; MP-432, T. 5283-5284 (closed session); Ex. P631, Transcript of Milan Mandilovic¢ in
Prosecutor v. D. Miloevi¢, T. 575; Ex. P103, Witness Statement of Sabina Sabani¢, 16 November 1995, p-2;
Ex. P104, Witness Statement of Sabina Sabani¢, 22 May 1996, p. 2; MP-72, T. 4303 (closed session); Ex. P411,
Statement of Muradif Celik, 1 September 2000, p. 4.

sot Sarajevo Adjudicated Facts I, 154-155. See also Ex. P1536, Letter of the UN Secretary General to the President

of the UNSC, 27 May 1994, para. 202.

Ex. P38, Witness Statement of Enes JaSarevic, 19 May 2006, para. 6; Ex. P39, Transcript of Enes JaSarevi¢ from

Prosecutor v. D. Milosevic, T. 3004; Ex. P130, Witness Statement of Alen Gicevic¢, 21 April 2006, p. 2 (stating

that intersections in the municipalities of Novo Sarajevo, Centar and Stari Grad were notorious targets); Ex. P97,

Witness Statement of Fikreta Pacariz, 24 April 2006, p.2; Sarajevo Adjudicated Facts I, 135; Sarajevo

Adjudicated Facts III, 24.

83 Sarajevo Adjudicated Facts I, 145; Defence Adjudicated Facts I, 86.

864 Ex. P2383, Map Marked by Mirsad Kucanin (the circle with the letter Z in the centre indicates the targeted area);
Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v. Galic, 28 February 2002, T. 4631; Ex. P2381,
Transcript of Mirsad Kucanin from Prosecutor v. S. Milosevic, 12 November 2003, T. 28932-28933.

865 Sarajevo Adjudicated Facts III, 20-23, 52-54. See also Ex. P32 Witness Statement of Slavica Livnjak, 24-
25 April 2006, p. 2; Ex. P520, Transcript of Mesud Jusufovi¢ from Prosecutor v. Galic, p. 19; MP-432, T. 5329-
5330 (private session); Ex. P31, Witness Statement of Slavica Livnjak, 20 November 1995, p. 2.

866 Ex. P2383, Map Marked by Mirsad Kucanin; Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v.
Galic, 28 February 2002, T. 4616; Ex. P2381, Transcript of Mirsad Kucanin from Prosecutor v. S. Milosevic,
12 November 2003, T. 28931-28932; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,
p- 9.

867 Thorbjgrn Bvergérd; T. 2954; Ex. P484, Map Marked by Thorbjgrn @vergérd, mark IR; Ex. P479, Transcript of

Thorbjgrn @vergard from Prosecutor v. D. MiloSevic, T. 650.

Ex. P479, Transcript of Thorbjgrn @vergard from Prosecutor v. D. MiloSevi¢, T. 650; Ex. P481, Statement of

Thorbjgrn Dvergérd, 30 April 1996, para. 14.

859

862

868
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positions along the Igman Road.*® Thorbjgrn @vergérd and his team in Hrasnica observed civilians

being fired upon from the SRK-held area of IlidZa as they travelled on this road.®”®

332. Bruurmijn testified that the majority of the sniping victims he examined were children or
elderly people who were clearly non-combatants.®”! In an effort to protect the population,
UNPROFOR eventually placed metal barriers and barricades at important intersections and

. 72
crossroads around Sarajevo.8

333. Significantly, MP-72 testified that the sniping of civilians was a “permanent threat” and, as
such, was part of the overall strategy of the Bosnian Serbs to terrorise the civilian population of

Sarajevo.873

334. The Trial Chamber will now examine the specific Scheduled Shelling and Sniping Incidents,
representative of the alleged unlawful killings, inhumane acts and attacks against the civilian

population in Sarajevo.

869 Vekaz Turkovié, T. 3124; Ex. P504, Map Marked by Vekaz Turkovic.

870 Thorbjgrn @vergird, T. 2954; Ex. P479, Transcript of Thorbjgrn @vergird from Prosecutor v. D. MiloSevic,
T. 651; Ex. P4381, Statement of Thorbjgrn @vergérd, 30 April 1996, para. 14.

71 Hubertus J.W. Bruurmijn, T. 2632-2633.

872 Ex. P631, Transcript of Milan Mandilovi¢ in Prosecutor v. D. MiloSevic, T. 575-576; Ex. P632, Transcript of
Milan Mandilovi¢ in Prosecutor v. Gali¢, T. 1034-1035. See also Sarajevo Adjudicated Facts I, 146; Sarajevo
Adjudicated Facts III, 28; Aernout Van Lynden, T. 499.

3 MP-72, T. 4303 (closed session).
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4. Scheduled Shelling Incidents

(a) 22 January 1994 (Incident A1)

(i) Indictment

22 January 1994: Three mortar shells landed in the area of AlipaSino Polje, the first in a park
behind, and the second and third in front of residential apartment buildings at 3, Geteova Street
(previously Centinjska Street) and at 4, Bosanka Street (previously Klara Cetkin Street), where
children were playing. The second and third shells killed six children under the age of 15 years
and wounded one adult and at least three such children. The origin of fire was from VRS-held
territory approximately to the west.**

(i1) Incident

335. The Trial Chamber took judicial notice of the following facts. Around noon on 22 January
1994, three mortar shells (two 82mm and one 120mm calibre) were fired into the residential
neighbourhood of AlipaSino Polje in the west of Sarajevo875 and six children were killed by the
explosions and another three children, including Muhamed Kapetanovi¢, and Goran Todorovic,
who were ten and 12 years old at the time were wounded.*”® One adult (Witness Al in the Gali¢

. . 877
case) was also seriously injured.

336. At the time of the explosion, some of the children were playing in a parking lot near to No. 2
Centinjska Street,”™® others were playing in Klara Cetkin Street®” and Witness Al was walking

along Klara Cetkin Street in AlipaSino Polje where he/she lived.**°

337. The three shells were fired from VRS positions somewhere to the west of AlipaSino Polje881

and no military activity was underway in the neighbourhood, nor were any soldiers to be seen,

and the military facility called Kulin Ban (at a distance of at least 150 metres from the impact site)

was not the intended target of this attack.®®?

874 Scheduled Incident Al.

87 Sarajevo Adjudicated Facts I, 197. See also Sarajevo Adjudicated Facts I, 190-195; Ex. P540, Map of Sarajevo

876 Sarajevo Adjudicated Facts I, 182, 186, 196-197; Ex. P422, Extract from the Sarajevo Clinical Centre Reception

and Triage Block for 1 June 1993, 12 July 1993, 22 January 1994 and 5 February 1994, p. 34. See also Ex. P419,

Statement of Faris Gavrankapetanovié, 11 October 2001; Ex. P420, Statement of Faris Gavrankapetanovic,

13 December 2001.

Sarajevo Adjudicated Facts I, 196-197; Ex. P422, Extract from the Sarajevo Clinical Centre Reception and

Triage Block for 1 June 1993, 12 July 1993, 22 January 1994 and 5 February 1994, p. 34. See also Ex. P419,

Statement of Faris Gavrankapetanovié¢, 11 October 2001; Ex. P420, Statement of Faris Gavrankapetanovic,

13 December 2001.

% Sarajevo Adjudicated Facts I, 183,185-186.

879 Sarajevo Adjudicated Facts I, 184.

0 Sarajevo Adjudicated Facts I, 188-189.

88l Sarajevo Adjudicated Facts I, 205.

882 Sarajevo Adjudicated Facts I, 198-199. Witness Al testified that the morning had been exceptionally peaceful,
with no shooting, Sarajevo Adjudicated Facts I, 187.

883 Sarajevo Adjudicated Facts I, 206.

877
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(i) Findings

338. Considering that such adjudicated facts have not been rebutted during the trial,*® the Trial
Chamber finds beyond a reasonable doubt that on 22 January 1994 at around noon, three mortar
shells exploded in the residential neighbourhood of Alipasino Polje, killing six children, seriously
injuring another three children and one adult. The evidence establishes that all the victims of the
attack, except for one, were children. The Trial Chamber finds that the only reasonable inference to
be drawn from the evidence is that all the victims were civilians not taking part in hostilities at the
time the incident occurred. The shells also fell in a civilian area with no military activities in the

vicinity.

339. The Trial Chamber is also satisfied beyond a reasonable doubt that the shells originated
from VRS-held territory.

(b) 4 February 1994 (Incident A2)

(i) Indictment

4 February 1994: A salvo of three 120mm mortar shells hit civilians in the Dobrinja residential
area. The first landed in front of an apartment building at Oslobodilaca Sarajeva Street. The
second and third landed among persons trading at a market in an open area to the rear of the
apartment building at Mihajla Pupina Street and Oslobodilaca Sarajeva Street. Eight people,
including 1 child under the age of 15 years, were killed and at least 18 people, including 2 such
childsrgein, were wounded. The origin of fire was from VRS-held territory, approximately to the
east.”

(i1) Incident

340. The Trial Chamber took judicial notice of the following facts. On 4 February 1994, at around
11:00 hours., three mortar shells struck a residential neighbourhood in Dobrinja, in the south-west
of the city adjacent to the Sarajevo Airport,886 exploding near the apartment buildings at Mihajla
Pupina and Oslobodilaca Sarajeva Streets, next to the underground garage.887 At least eight people
including a child were killed by shells and at least 18 people were wounded including two

children,®® Eldar Hafizovi¢ who was 17 years old at the time and Sabahudin Ljusa who was

884 See also Defence Final Brief, para. 525, where the Defence states that it does not contest those facts.

85 Scheduled Incident A2. . .

886 Ex. P122, Map Marked by Azra Sigi¢; Azra Sigi¢, T. 749.

887 Sarajevo Adjudicated Facts I, 224; Ex. P540, Map of Sarajevo; Ex. P449 (under seal), p. 2; Ex. P447 (under
seal), p. 3.

8 Sarajevo Adjudicated Facts I, 224. See also Sarajevo Adjudicated Facts I, 208-220.
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11 years o0ld.* The Trial Chamber also took judicial notice of the fact that the eight victims killed

by the shells were civilians.**

(i) Investigation

341. The investigation team was comprised of ballistic experts, Zlatko Mededovi¢ and Mirza
Slabjica, and two forensic technicians, including Sead Begi¢.*' Based on the spray of fragments on
the site, the team concluded that the shells were fired from a 120mm mortar from the VRS-held

positions at Lukavica.*?

342. Mededovic testified that between the site of the incident and the lines held by the VRS there
were only one or two buildings.893 The Trial Chamber further took judicial notice of the fact that
Sabahudin Ljusa did not see any soldiers or military personnel,** there were no ABiH military
units close to the site on that day™” and that the Territorial Defence office based in a small room at

no. 6 Oslobodilaca Sarajeva Street was not the target of the attack.**®

(iv) Findings

343. Considering that such adjudicated facts have not been rebutted during the trial, the Trial
Chamber finds beyond a reasonable doubt that on 4 February 1994 at 11:00 hours, three mortar
shells struck a residential neighbourhood in Dobrinja killing at least eight people including a child

and injuring at least 18 people including two children.

344. The Trial Chamber finds that the attack occurred in a civilian area with no military activities
in the Vicinity.897 The Trial Chamber also finds that the only reasonable inference to be drawn from
the evidence is that the victims of this attack were civilians not taking part in hostilities at the time
the incident occurred. Furthermore, the Trial Chamber notes that many of the victims were engaged

in casual civilian activities.

345. The Defence challenges the evidence of MP-228 insofar as it relates to the source of fire. It
points out that MP-228’s uncorroborated findings contain just conclusions and do not include any

specific evidence on the angle of descent, range of fire, the charge of the shell or other criteria

889 Ex. P2330, Annex to the Expert Report of Ewa Tabeau, List of Casualties of the Sarajevo Siege,

10 September 1992 — 10 October 1994, pp 386, 529.
890 Sarajevo Adjudicated Facts I, 224.
891 Ex. P70, Witness Statement of Zlatko Mededovié, 20 November 1995, pp 1, 3; Ex. P449 (under seal), p. 2.
892 Ex. P447 (under seal), p. 3. See Ex. P449 (under seal), p. 2.
893 Ex. P70, Witness Statement of Zlatko Mededovié, 20 November 1995, p. 3.
894 Sarajevo Adjudicated Facts I, 221.
895 Sarajevo Adjudicated Facts I, 222.
896 Sarajevo Adjudicated Facts I, 223, 226.
%7 Sarajevo Adjudicated Facts I, 208-2011, 212-220, 224.
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necessary to determine the origin of fire.*”® The Defence submits that the mere establishing of the
direction of fire is not conclusive of the origin of fire as any position along the axis of fire could be
a potential source of fire for the shell.* It further points out in this respect that the evidence of MP-
238, a member of the Bosnian unit charged with the ballistics investigations, suggests that the
location of the ABiH forces in the line of fire was not considered as an essential factor in

establishing the origin of fire with regard to another shelling incident.””

346. The Defence also specifically challenges the credibility of MP-228. It argues that as an
employee of the Bosnian Government, he had “no interest in concluding that anyone other than the
SRK was responsible for firing the shells” since “it benefited the Bosnian Government to exploit

the situation to obtain favourable responses from the international community”.901

347. Finally, according to the Defence, the fact that this incident was omitted in the indictment
against Ratko Mladi¢ and Radovan Karadzi¢ may lead to the “most reasonable” inference that the
Prosecution investigators were unable to reach the conclusion that Bosnian Serbs were

902
responsible.

348. The Chamber notes that MP-228, in concluding that the shells originated in the SRK held
territory, does not give any details on how, having established the direction of fire, his team reached
the conclusion as to the origin of fire. The Chamber however finds the Defence’s credibility
challenge to MP-228 to be speculative and that the fact that certain elements were not taken into
account in another investigation has limited weight in the present considerations.””> Consequently,

the Trial Chamber has no reason to doubt the conclusions reached by MP-228.

349. The Trial Chamber therefore finds beyond a reasonable doubt that the shells fired were the
120mm mortar shells fired from the VRS-held positions at Lukavica.

(c) 5 February 1994 (Incident A3)

(i) Indictment

5 February 1994: A 120mm mortar shell hit a crowded open air market called “Markale” situated
in a civilian area of Old Town Sarajevo, killing at least 60 people and wounding over 140 people.
The origin of fire was VRS-held territory approximately to the north/north east.””*

898
899
900

Defence Final Brief, para. 527.
Defence Final Brief, para. 530.
Defence Final Brief, para. 528.
O Ibid.

%02 Defence Final Brief, para. 529.
903 See also infra para. 408.

%4 Scheduled Incident A3.
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(i1) Incident

350. Markale market was an open air market where vendors sold their goods.””® It was located in
the city centre, approximately 100 metres from the City Market on Mula-Mustafe BaSeskije

Street.”*

351. On 5 February 1994, between 12:00-12:30 hours, a projectile exploded in Markale

07
market.’

352.  On that day, Muradif Celik, who was retired at the time, was looking after one of the stalls

on the market.””®

When the shell exploded, he was wounded by shrapnel, mainly in his right leg and
shoulder.”” He was taken to KoSevo Hospital and then transferred to State Hospital where he
stayed for two months and ten days. He underwent plastic surgery for his leg,”'® but the medical

staff was unable to remove the shrapnel from of his shoulder.”"!

353. Ezrema BosSkailo was shopping at the Markale market when the explosion of the projectile

12
knocked her over.’

354. Documentary evidence as well as the facts adjudicated in the Galic¢ case show that, overall,

the shell fired on 5 February 1994 killed over 60 persons and wounded over 140.°"

355. The Trial Chamber took judicial notice of the fact that the 120mm mortar was deliberately
fired from SRK-controlled territory,914 from the direction north-northeast of the market or at a
bearing of approximately 18 degrees.”’® Although the Defence has not explicitly challenged these
adjudicated facts,916 it nevertheless led evidence that can be treated as rebuttal evidence in this

respect. The Trial Chamber notes that Ex. D666, a report of the UN Investigation Team established

905 Mesud Jusufovic, T. 3274 (private session); Ex. P524, Transcript of Sead Besi¢ from Prosecutor v. D. Milosevic,

T. 25717.

Ex. P526, Criminal Investigation File of Sarajevo Police Redarding Scheduled Incident A9, 28 August 1995,
p- 2; Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995),
p. 7. See also Sead Besic, T. 3289-3290. See infra para. 437.

%7 Sarajevo Adjudicated Facts I, 243. See also MP-408, T. 6150, 6156 (closed session).

%8 Ex. P412, Statement of Muradif Celik, 7 January 2002, p. 2; Ex. P417 (under seal).

909 Ex. P414 (under seal), pp 6, 9, 27. See Ex. P423, Medical Documentation, p. 6.

o10 Ex. P412, Statement of Muradif Celik, 7 January 2002, p. 2; Ex. P417 (under seal).

ot Ex. P412, Statement of Muradif Celik, 7 January 2002, p. 2; Ex. P416 (under seal), p. 4.

912 Adjudicted Facts I, 229.

o3 Ex. P2330, Annex to the Expert Report of Ewa Tabeau, List of Casualties of the Sarajevo Siege, 10 September
1992 — 10 October 1994; Ex. P423, Medical Documentation (listing 127 wounded people admitted to hospital on
5 February 1994 (including 91 people admitted at around 12:35 hours) together with the diagnosis etc. and the
names of 13 people transferred to another clinic); Ex. P424, Medical Documentation; Ex. P414 (under seal);
Ex. P422, Extract from the Sarajevo Clinical Centre Reception and Triage Block for 1 June 1993, 12 July 1993,
22 January 1994 and 5 February 1994 (91 people admitted around 12:35 hours); Sarajevo Adjudicated Facts I,
231, 250.

Sarajevo Adjudicated Facts I, 248.

15 Sarajevo Adjudicated Facts I, 245-246.

906

914
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to investigate this incident, stated that it could not establish the exact origin of fire and consequently

which side of the conflict fired the shell.’!’

However, these findings were taken into account by the
Trial Chamber in Gali¢ while reaching its conclusion that the VRS fired the shell. The Trial
Chamber therefore finds that Ex. D666 cannot be seen as rebutting the adjudicated facts from the
Galic Trial Judgement that identify the origin of fire. Similarly, the Trial Chamber finds that Ex.
D566, a report sent from the commander of the SRK to the VRS Main Staff on 5 February 1994,
denying responsibility for this incident, does not have sufficient weight to rebut the Galic

adjudicated facts.

356. The Trial Chamber further took judicial notice of the fact that there was no military

918

objective in the area of the Markale market” " and that the shell was deliberately aimed at

civilians.”*®
(iii) Findings

357. The Trial Chamber finds beyond a reasonable doubt that on 5 February 1994, a 120mm
mortar shell exploded in the Markale market killing at least 60 persons and wounding over 140
others. A cross-checking of the information contained in the list of people wounded that day in the
Stari Grad area of Sarajevo with the information stemming from the lists of people admitted to local
hospitals, including the exact time of admission and age of patients, allows for a finding that at least
45 people killed and 82 people wounded in the 5 February 1994 incident were civilians not taking
part in hostilities.”* In reaching this finding, the Trial Chamber has also considered the location and

the function played by the Markale market as a civilian public place.

358. The Trial Chamber is satisfied beyond a reasonable doubt that the shells originated from

VRS-held territory and were deliberately aimed at civilians.

o16 Defence Final Brief, para. 531.

917 See Ex. D666, UNPROFOR Report on the Markale Market Shelling, 5 February 1994, p. 11.

o8 Sarajevo Adjudicated Facts I, 239-241.

o1 Sarajevo Adjudicated Facts I, 250.

920 The list of victims in Sarajevo lists several people killed that day either in other parts of Sarajevo or does not
specify the location; several names also seem to be duplicates; some names appearing on the medical lists do not
appear on the list of victims in Sarajevo, Ex. P2330, Annex to the Expert Report of Ewa Tabeau, List of
Casualties of the Sarajevo Siege, 10 September 1992 — 10 October 1994; Ex. P423, Medical Documentation;
Ex. P424, Medical Documentation; Ex. P414 (under seal); Ex. P422, Extract from the Sarajevo Clinical Centre
Reception and Triage Block for 1 June 1993, 12 July 1993, 22 January 1994 and 5 February 1994.
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(d) 22 December 1994 (Incident A4)

(i) Indictment

22 December 1994: Two 76mm shells in quick succession hit a flea market in the old commercial
quarter of Basc¢arsija in Old Town. Two persons were killed and seven were injured. The origin of
fire was Trebevié, VRS positions.921

(i) The Flea Market in the Old Town of Sarajevo

359. The flea market is located behind the national library in the BaScarS$ija neighbourhood of the

922 The area of the flea

Old Town Sarajevo, between the Petra Kocica and the Danila Ilica Streets.
market is a densely populated civilian area.’™ In December 1994, there were no military
installations in the vicinity of the market, though Witness Ekrem Suljevi¢ testified that uniformed

individuals could be found at the market. °**
(iii) Incident

360. On 22 December 1994, at around 9:10 hours, two shells exploded in rapid succession in the

flea market.”> At that time, there were between 30 and 50 people in the area.””® Several eye-

927

witnesses described the incident.””’ Muradif Celik, for instance, stated that he was at the flea market

that morning928 and heard the explosion of the first shell before it threw him to the ground.929 When
he got up, he ran to a nearby building.”** He also looked at the site of the explosion and saw smoke
and heard screams of the wounded.”' Ramiz HodZi¢, wounded in the first explosion, stated that he

932

heard a second explosion less than one minute after the first.”” He then saw many people running

21" Scheduled Incident A4.
oz Ekrem Suljevic, T. 4742-4743, 4745; Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December
1994, p. 17 B/C/S, numbers 1 and 2 and pp 59, 61, 63 (drawings of the two streets). See also Ex. C2 (under seal),
pp 164-165.
Ekrem Suljevic, T. 4743. See this market marked on the map in Ex. P415, Report by CSB Sarajevo on Shelling
Incident of 22 December 1994, p. 18 B/C/S.
Ekrem Suljevic, T. 4744-4745; Ex. P532 (under seal), para. 6. The closest military facility to the flea market was
the command post of the former JNA which was located rather far away on the other side of the river, Ex. P532
(under seal), para. 6.
923 Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, pp 1, 17-29; Ex. P57, Witness
Statement of Ramiz Hodzié, 22 November 1995, p. 2. See also Defence Adjudicated Facts, 37.
926 Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, pp 1, 17-29.
27 Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, pp 17-29.
928 Muradif Celik was working at that time at the flea market and was there to arrange the goods on the counter,
o0 Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, p. 27.
Ibid.
930 Ibid. Another five or six other people entered the building with Muradif Celik. Some of them were wounded,
ibid.
Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, p. 27. See also in corroboration
of Muradif Celik’s evidence the other statements of eye-witnesses reported in Ex. P415, Report by CSB Sarajevo
on Shelling Incident of 22 December 1994, pp 17-29.
932 Ex. P57, Witness Statement of Ramiz HodZi¢, 22 November 1995, p. 2.

923

924

931
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away and heard the sound of ambulance sirens.”*® Shortly after, the police arrived and secured the

area.934

361.  After receiving first aid, the wounded were transported to the hospital as soon as possible.”*

The explosions resulted in the killing of Mirsad Deli¢ and Hasan HandZi¢.”*® The following seven
people were also injured, three of them seriously: Envera Sadovié¢, Samir Mujkovi¢, Rasim Krka,
Ramiz Hodzi¢, Salih Luksija, Remzija Kihi¢ and Imet Pacariz.””” One of the injured, Ramiz HodZi¢,
provided a statement to the Prosecution that he was wounded mainly on his right thigh by a large
piece of shrapnel caused by the first of the two explosions.””® Ramiz HodZi¢ was treated at the
hospital in the aftermath of the explosion. A large piece of shrapnel was removed from his thigh.
Several small pieces of shrapnel however remained in his leg.939 In November 1995, Ramiz HodZi¢

was still suffering the consequences of these injuries.940

(iv) Investigation

362. An on-site investigation was conducted by the Security Service Centre (“CSB”) in Sarajevo
which compiled a report that included photographs of the scene and an analysis of the bomb
fragments.”*! The investigation team, including a ballistic expert, calculated the azimuth as 159
degrees and established that the two shells came from the south, that is, from the direction of Mount

Trebevic, which was VRS-held territory at that time.”*? It was also established that the first shell fell

3 Ibid.

934 Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, p. 27.

93 Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, p. 27. Some of the victims were
transported by taxi, Ex. P57, Witness Statement of Ramiz Hodzi¢, 22 November 1995, p. 2.

Mirsad Deli¢ and Hasan HandZi¢ were killed by shell fragments from the explosion, Ex. P415, Report by CSB
Sarajevo on Shelling Incident of 22 December 1994, pp 1-3 and pp 45-46 BCS (photographs of the victims).

Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, pp 1-3, 14-15, also containing
medical documentation for some of the above victims and at pp 17-29 reporting statements of the injured persons
and eye-witnesses. See also Ex. P2227 (under seal); Ex. P2225 (under seal); Ex. P58 (under seal): Ex. P2221
(under seal); Ex. P2222 (under seal); Ex. P2226 (under seal).

938 Ex. P57, Witness Statement of Ramiz HodZzi¢, 22 November 1995, p.2; Ex. P58 (under seal). See also
Ex. P2222 (under seal). Ramiz HodZi¢ stated that, at the moment of the explosion, he was talking with a person
called “Krka”, who also was severely wounded, Ex. P57, Witness Statement of Ramiz Hodzi¢, 22 November
1995, p. 2.

Ex. P57, Witness Statement of Ramiz HodZi¢, 22 November 1995, p.2; Ex. P58, Medical Documentation,
22 December 1994.

940 Ex. P57, Witness Statement of Ramiz HodZi¢, 22 November 1995, p. 2.

o Ex. P532 (under seal), para.4. The on-site investigation team consisted of ten officers and included an
investigating judge, officials from the homicide department and crime forensic technicians of the CSB, as well as
officials from the crime prevention unit of Stari Grad, Nedzib Pozo, T. 4524, 4541-4542; Ex. P415, Report by
CSB Sarajevo on Shelling Incident of 22 December 1994, p. 2; Ex. P533 (under seal), para. 2; Ex. P534 (under
seal).

Ex. P532 (under seal), para.5; Ekrem Suljevi¢, T.4747. Suljevi¢ clarified that the axis of symmetry was
determined on the spot (with the use of the traces left, the impressions left by the fragments etc.), and these data
were transferred to the map in order to be able to show the precise trajectory of the projectile. The map became
an element of the report, Ekrem Suljevic, T.4746-4747, 4772-4773, 4785, 4798, 4806. See also Defence
Adjudicated Facts, 42, 44, stating that “[tjhe UNMO report concurred with the KDZ on the direction of fire,
determining that the direction of fire was 160 degrees, which was south, southeast of the impact site”.

936

937

939

942
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“on a curb of the D. Ilica [Street] in front of stalls while the other fell just outside the entrance door
of a consignment shop at P. Kocica Street 3794

363. Based on the crater analysis and fragments found on the scene, the CSB investigative team
concluded that two 76mm shells with UTI M68 fuses had been fired from a gun or cannon.”** A
parallel investigation on the incident was also conducted by UNPROFOR.’** While UNPROFOR
generally agreed with the findings made by the CSB, it concluded that the two projectiles were fired

4
from an 82mm mortar.”*®

(v) Findings

364. The Trial Chamber finds beyond a reasonable doubt that on 22 December 1994 at about
9:10 hours, two shells exploded in rapid succession at the flea market in BascarSija, killing two
people and injuring seven. The Trial Chamber also finds that the shells were 76mm with UTT M68
fuses and not 82mm, as concluded by the UNPROFOR team. Ekrem Suljevic testified that the fuses
UTI M68, fragments which were found on the site, were not used in 82mm mortar shells.”*’
Furthermore, the witness testified that mortar shells, unlike artillery shells, normally have a

stabiliser or a fin attached to them to maintain the direction of the projectile. In that incident,

however, no stabilisers related to 82mm mortar shells were found on the ground.948

365. The Trial Chamber also finds that the only reasonable inference to be drawn from the
evidence is that all the victims were civilians not taking part in hostilities at the time the incident
occurred. The Trial Chamber bases its finding on: (i) the evidence that the flea market was a very
densely populated civilian area and there were no military installations or activities around; (ii) the

report of the civilian police stating that the victims were “civilians”; and (iii) the statements of eye-

3 Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, p. 3 and the photos included
therein (pp 21-44, BCS). The places where the two projectiles impacted were marked on a drawing which was
included in the CBS report, Ekrem Suljevi¢, T. 4742, 4745; Ex. P415, Report by CSB Sarajevo on Shelling
Incident of 22 December 1994, p. 17 B/C/S, numbers 1-2.

** Ekrem Suljevi¢, T. 4759, 4781, 4784, 4786-4787, 4791, 4793-4794, 4798; Ex. P2217, Report of the MUP of
BiH on On-Site Investigation Concerning 22 December 1994 Shelling 22 December 1994, p. 2; Ex. D74, Picture
Depicting a Fuse. The Witness also testified that a similar gun (a mountain gun) was used in other incidents
involving the shelling of Sarajevo, including the medical centre, Ekrem Suljevic, T. 4781.

945 Ekrem Suljevié, T. 4795. See also Defence Adjudicated Facts, 38.

46 Ekrem Suljevi¢, T. 4795.

o47 Ekrem Suljevic, T. 4751, 4793. The investigators were using a military book published by the Federal Secretariat

for National Defence of the former Yugoslavia with a detailed description of the shells and what type of fuses

are used for which type of shell, Ekrem Suljevi¢, T. 4763, 4804.

Ekrem Suljevic, T. 4752-4753. The witness also noted that it could be excluded that the fin penetrated into the

ground as it hit a hard surface (asphalt or concrete), Ekrem Suljevic, T. 4753. See also Defence Adjudicated

Facts, 40.

948
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witnesses and injured referring to the civilian status of the victims and the fact that the victims were

engaged, on the day of the incident, in civilian activities and had civilian clothes.*’

366. As to the question whether the shells originated from VRS-held positions, the evidence
shows that both VRS and ABiH forces were present in the area of Mount Trebevic. In this regard,
Suljevic testified that the confrontation line between VRS and ABiH forces was located in the area
of Mount Trebevi¢.”" Suljevi¢ was also unable to determine the origin of fire —which is essential in
this specific case - but only “believed” that this came from “the region that was controlled by the
Army of Republika Srpska”.””! No evidence was adduced in relation to the charge of the shells,
which would have provided an indication as to the distance travelled by the shells.””* The Trial
Chamber is therefore satisfied that the shells were launched from the direction of Mount Trebevid,
but cannot conclude beyond a reasonable doubt that the two shells which hit the flea market

originated from VRS-held positions.

(e) 24 May 1995 (Incident A5)

(i) Indictment

24 May 1995: A missile projectile landed and exploded on the asphalt of Safeta Zajke Street,
killing two and injuring five people. The projectile came from the south east, direction
Lukavica.”

(i) Incident

367. Safeta Zajke Street is located in the Novi Grad municipality of Sarajevo, near the railway
technical school and across the railway tracks behind the television building.95 *In May 1995, Anda
Gotovac lived at 43 Safeta Zajke Street, 100-150 metres away from the television building.” A

power transformer station, the Novi Grad municipal building and a wire factory were also

o4 In this regard, the Trial Chamber notes that one victim, Mirsad Delié, on the day of the incident, wore an

uniform which, however, belonged to the civilian police and not to the military, Ex. P415, Report by CSB
Sarajevo on Shelling Incident of 22 December 1994, pp 1-3 and pp 45-46 BCS (photos of the victims).
90 Ekrem Suljevi¢, T. 4747; Ex. P415, Report by CSB Sarajevo on Shelling Incident of 22 December 1994, p. 13
B/C/S, showing a map of Sarajevo with the area indicating the direction of fire. See also Defence Adjudicated
Facts, 46 stating that “[bJoth Colina Kapa, an ABiH-held territory, and Vidikovac, an SRK-held territory, are
located at Trebevic at a close proximity to the line of fire identified by the witness”; D73, Map of Sarajevo
Marked by Ekrem Suljevié.
Ekrem Suljevié, T. 4747-4749. See also Defence Adjudicated Facts, 43, stating that “[tjhe KDZ investigative
team did not calculate the distance from which the shell was fired or the angle of dissent”.
See Defence Adjudicated Facts, 47-48, the latter stating that “[t]he charge [of a mortar shell] determines the
speed, and thus, the distance travelled by the shell. The best evidence for that comes from the depth of the crater
and the composition of the ground”. See also Defence Adjudicated Facts, 50.
953 Scheduled Incident AS.
934 Ex. P125, Witness Statement of Anda Gotovac, 17 May 2006, para. 2; Ex. C2 (under seal), pp 193-194.
935 Ex. P126, Transcript of Anda Gotovac in Prosecutor v. D. Milosevic, T. 4465; Anda Gotovac, T. 786.

951

952
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nearby.”® This area was not normally targeted by sniper fire, although it was constantly shelled.”’
ABiH units were positioned on Mount Zu¢ approximately two kilometres from Safeta Zajke
Street.”™ Anda Gotovac testified that she never saw any military activities in her street or

neighbourhood.95 ?

368. On 24 May 1995, at about 10:00 hours, Anda Gotovac was outside her house sitting at a
table in front of her garage.960 She heard a noise, first quite soft and then louder, that sounded like a

%1 Before she had a chance to look, there was an explosion.962 She grabbed the

low-flying plane.
table, but the force of the explosion pulled it out of her hands, knocked her over,963 and utterly

destroyed the roof of her house.”® Gotovac then heard screams after the explosion.”®

369. Anda Gotovac was wounded by a piece of shrapnel which penetrated her left shoulder and
lodged near her eighth rib.”*® Taken to the State Hospital by a neighbour, she underwent surgery to

remove the shrapnel.967

After the surgery, she was discharged but needed daily after-care for two
months.”®® Gotovac also testified that another individual lost his legs, and a neighbour was wounded

. . 969
in the same incident.

370. Anda Gotovac does not know where the projectile came from, however, she was told that
the projectile came from Hresa, or possibly Trebevic.””’ She believes that the television building

was hit by another projectile that same day.971

936 Anda Gotovac, T. 786.

937 Anda Gotovac, T. 784-785; Ex. P125, Witness Statement of Anda Gotovac, 17 May 2006, para. 3. Before the
incident of 24 May 1995, her house had not been directly hit; however throughout the war, shells were
constantly exploding nearby, Ex. P125, Witness Statement of Anda Gotovac, 17 May 2006, para. 5.

938 Transcript of MP-228, 19 January 2009, T. 2727; Ex. P458, CSB Official Report, 26 May 1995, p. 3; Ex. P451,

Transcript of MP-228 in Prosecutor v. D. Milosevic, 18 April 2007, T. 4683.

Ex. P125, Witness Statement of Anda Gotovac, 17 May 2006, para. 4; Ex. P126, Transcript of Anda Gotovac in

Prosecutor v. D. Milosevic, T. 4455.

960 Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 3.

961 Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 3; Anda Gotovac, T. 784.

962 Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 3. See also Ex. P37, Witness Statement of
Enes Jasarevié, 10 March 1997, para. 4; Ex. P38, Witness Statement of Enes Jasarevié¢, 19 May 2006, para. 3;
Ex. P39, Transcript of Enes JaSarevi¢ from Prosecutor v. D. MiloSevic, T. 2994-2995.

963 Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 3.

964 Ex. P126, Transcript of Anda Gotovac in Prosecutor v. D. MiloSevic, T. 4454; Ex. P124, Witness Statement of
Anda Gotovac, 12 March 1997, para. 3. Gotovac’s husband was still in the house, and was shouting because he
was unable to get out, Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 3.

965 Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 3.

966 Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 3; Ex. P126, Transcript of Anda Gotovac
in Prosecutor v. D. Milosevic, T. 4454-4455.

%7 Ibid.

968 Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 3; Ex. P127 (under seal).

96 Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 3.

70 Ex. P124, Witness Statement of Anda Gotovac, 12 March 1997, para. 4; Anda Gotovac, T. 782.

o Ex. P125, Witness Statement of Anda Gotovac, 17 May 2006, para. 2. See infra paras 378-385.
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371. The explosion in Safeta Zajke Street killed Aisa Hrustan and Ivo Mileti¢”’* and wounded
Franjo Toli¢, DZemal Kukuljac, Igor Vucicevi¢, Anda Gotovac and Drazen Gelo.””® Witness MP-
228, a member of the CSB, testified that all the victims were civilians.””* He inferred the status of

victims, inter alia, from their age and clothing.975

(iii)) Investigation

372. In the early afternoon of 24 May 1995, the CSB and members of the Department for
Forensic and Anti-Terrorism (“KSZ”) conducted an investigation on the incident.”’ Upon his
arrival at the scene, a member of the CSB took photographs, marked pieces of evidence with

977

numbers and prepared a sketch of the site.”’" Fragments and other material collected were

transmitted to the Crime Prevention and Detection Unit of the MUP for expert analysis.978

373. According to the report prepared by the CSB, the team concluded that the projectile was
fired from the south-east, the Lukavica area held by the VRS.”” Such conclusion was based on the
fact that fragments of the projectile were embedded in the asphalt at a certain angle and the

projectile had made a funnel-shaped crater in a south-easterly direction.”

374. The CSB report also concluded that the extensive damage caused by the explosion could not
have been caused by a mortar shell, tank shell or by a shell fired from a gun.”®' The expert report of
the Crime Prevention and Detection Unit of the MUP reached the conclusion that the bomb used

was most likely a Fugasno Avio Bombes 250 (“FAB 250”),”** propelled by four 122mm rocket

1 Ex. P2234 (under seal). See also Sarajevo Adjudicated Facts III, 30.

3 Ex. P458, CSB Official Report, 26 May 1995; Ex. P448 (under seal), para. 12. See Ex. P2230 (under seal);
Ex. P2231 (under seal). See also Sarajevo Adjudicated Facts 111, 30.

9% Ex. P451, Transcript of MP-228 in Prosecutor v. D. Milosevic, 18 April 2007, T. 4626.

91 Ex. P451, Transcript of MP-228 in Prosecutor v. D. MiloSevi¢, 18 April 2007, T. 4657-4658.

76 Ex. P451, Transcript of MP-228 in Prosecutor v. D. MiloSevic, 18 April 2007, T. 4626; Ex. P448 (under seal),
p- 3; Ex. P454, Sketch of Location of Shelling Incident at Safeta Zajke Street, 24 May 1995; Ex. P455, CSB
Report on Forensic on-site Investigation, 26 May 1995, p. 2.

77 Ex. P451, Transcript of MP-228 in Prosecutor v. D. MiloSevic, 18 April 2007, T. 4624; Ex. P448 (under seal),
p- 3; Ex. P454, Sketch of Location of Shelling Incident at Safeta Zajke Street, 24 May 1995; Ex. P455, CSB
Report on Forensic on-site Investigation, 26 May 1995, p. 2.

o78 Ex. P461 (under seal), T. 2471, 2473. See also Ex. P452, Forensic Report, 5 June 1995. A short description of
the event as well as of each single piece found on the scene accompanied the transmission of the material,
Ex. P461 (under seal), T. 2474-2475. See also Ex. P452, Forensic Report, 5 June 1995, p. 1.

7 Ex. P455, CSB Report on Forensic on-site Investigation, 26 May 1995, p. 1; Ex. P458, CSB Official Report, 26
May 1995; Ex. P451, Transcript of MP-228 from Prosecutor v. D. Milosevic, 18 April 2007, T. 4628-4631;
Thorbjorn Overgard, T. 2950-2951; Ex. P37, Witness Statement of Enes JaSarevic¢, 10 March 1997, para. 4. See
also Ex. P448 (under seal), p. 4; Ex. P38, Witness Statement of Enes Jasarevi¢, 19 May 2006, para. 3; Ex. P39,
Transcript of Enes Jasarevi¢ from Prosecutor v. D. MiloSevic, T. 2994; Sarajevo Adjudicated Facts III, 31-32.

%0 Ex. P451, Transcript of MP-228 in Prosecutor v. D. MiloSevi¢, 18 April 2007, T. 4629. MP-228 testified that
while the investigation team of the CBS would normally include ballistic experts, whose task would be to give
the final opinion regarding the line of fire, there were none present for that incident, Ex. P451, Transcript of MP-
228 in Prosecutor v. D. Milosevic, 18 April 2007, T. 4629.

%! Ex. P451, Transcript of MP-228 in Prosecutor v. D. Milosevic, 18 April 2007, T. 4683.

%2 MP-238, T-2736; Ex.P461 (under seal), T.2473. See also Ex.P452, Forensic Report, 5 June 1995, p.2;
Sarajevo Adjudicated Facts III, 29.
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motors attached to the air-bomb by a metal sheath.”®® This was supported by the fact that the items
that were collected at the scene included large pipes and pieces of tin, which are usually found

where a modified air bomb explodes.984

375. MP-238, a member of the KSZ, testified that the Bosnian government forces did not possess
modified air bombs.”®® Furthermore, the witness testified that the ABiH did not have the rocket

engines which were necessary to launch modified air bombs.”*®

(iv) Findings

376. The Trial Chamber finds beyond a reasonable doubt that on 24 May 1995, at about 10:00
hours, a modified air bomb, model FAB 250, landed and exploded in Safeta Zajke Street, Novi
Grad municipality, killing two and injuring five. The Trial Chamber also finds that the only
reasonable inference to be drawn from the evidence is that all the victims were civilians and not
taking part in hostilities at the time the incident occurred. The Trial Chamber also notes the
testimony of MP-228, according to which the victims were civilians and the shell fell in a

residential area with only family houses, killing and injuring people inside.

377. The Trial Chamber also finds beyond a reasonable doubt that the shells originated from
VRS-held territory.

(f) 24 May 1995 (Incident A6)

(i) Indictment

24 May 1995: A modified air-bomb landed at Majdanska Street. Two civilians were killed and at
least six were wounded. The origin of fire was determined as coming from the south-east, the VRS
territory of Pavlovac.”’

(i1) Incident

378. On 24 May 1995, Enes JaSarevic, an electrician, was working at the Otoka transformer

station, located behind the municipality building of Novi Grad in Sarajevo and 100-150 metres

o83 This bomb, which was intended to be dropped from planes, had been modified with the addition of rocket motors

known as Grad which allowed the launching of those bombs from the ground, Ex. P461 (under seal), T. 2473;
Ex. P452, Forensic Report, 5 June 1995, p. 2.

Ex. P452, Forensic Report, 5 June 1995, p. 1. The investigation team found “parts of the detonator of the aerial
bomb, the tin-plate connecting the VBR rockets to the aerial bomb, also a large number of other parts and
shrapnel from the aerial bomb and the VBR rocket”, Ex. P458, CSB Official Report, 26 May 1995. See also
Ex. P448 (under seal), para. 14; Ex. P453, Photographs, 24 May 1995.

Ex. P461 (under seal), T. 2477, testifying that the majority of the weapons were handed over by the JNA to the
VRS when they withdrew from Bosnia.

% Ex. P461 (under seal), T. 2476-2477.

%7 Scheduled Incident A6.

984

985
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988

away from the TV building, which is across Majdanska Street.””” A primary school and the Opacno

residential buildings were located nearby.”® There were no military positions anywhere near the

90

transformer station,”° nor had Jasarevi¢ noticed any military personnel or military activity in the

vicinity on that day.991

379. At around 10:00 hours, an air bomb fell. JaSarevi¢ heard an unusual sound of something
flying over from the direction of Lukavica and a subsequent explosion “somewhere behind the TV
building”.992 After 14:00 hours, a second air bomb exploded when JaSarevi¢ had just left the
transformer building with his foreman, Sulejman Prasko, and a colleague, Salko Slato.””® The
foreman had remained behind while the two other men were some 10 metres from the gate.994 The
bomb exploded behind them, inside the transformer fence, hitting the bottom of a pylon, which
collapsed.”” The explosion threw the men to the middle of the street.””® Jagarevic¢ saw the air bomb
flying from the direction of Mojmilo Hill, although he could not say exactly from where it

.. 7
originated. %

380. As a result of the explosion, Sulejman Prasko, who had remained behind,998 died instantly,

although Jagarevi¢ could not see any apparent injuries from a quick look at him.”*® Salko Slato was

988 Ex. P37, Witness Statement of Enes Jasarevi¢, 10 March 1997, para. 4; Ex. P38, Witness Statement of Enes

Jasarevié, 19 May 2006, para. 4; Ex. P39, Transcript of Enes JaSarevic from Prosecutor v. D. MiloSevic, T. 2988;
Ex. P43, Photographs (Scheduled Incident A6 - Majdanska Street, 24 May 1995). The buildings were marked by
JaSarevi€ in an aerial image of the area, Ex. P52, Aerial View of Sarajevo Marked by Enes Jasarevic; Enes
Jasarevié, T. 662-663.

%% Ex. P52, Aerial View of Sarajevo Marked by Enes JaSarevi¢; Enes Jagarevi¢, T. 662-663.

9% Ex. P38, Witness Statement of Enes JaSarevic, 19 May 2006, para. 4; Ex. P39, Transcript of Enes JaSarevi¢ from
Prosecutor v. D. MiloSevic¢, T. 2991-2992.

%1 Enes Jasarevié, T. 663.

92 Ex. P37, Witness Statement of Enes Jasarevic, 10 March 1997, para. 4; Ex. P38, Witness Statement of Enes
Jasarevié, 19 May 2006, para. 3. Ex. P39, Transcript of Enes JaSarevic¢ from Prosecutor v. D. MiloSevic, T. 2994.
The Trial Chamber has already found that this bomb fell in Safeta Zajke Street, see supra para. 376.

93 Ex. P39, Transcript of Enes JaSarevi¢ from Prosecutor v. D. MiloSevic, T.2990, 2995; Ex. P37, Witness

Statement of Enes Jasarevic, 10 March 1997, para. 4; Sarajevo Adjudicated Facts III, 33.

Ex. P37, Witness Statement of Enes Jasarevic, 10 March 1997, para. 4; Ex. P38, Witness Statement of Enes

JaSarevié, 19 May 2006, para. 5; Ex. P39, Transcript of Enes Jasarevi¢ from Prosecutor v. D. MiloSevic, T. 2996.

Ex. P38, Witness Statement of Enes JaSarevic, 19 May 2006, para. 3; Ex. P39, Transcript of Enes Jasarevi¢ from

Prosecutor v. D. MiloSevic, T. 2997-2998. The bomb also damaged the office building but without destroying it

completely.

Ex. P37, Witness Statement of Enes Jasarevi¢, 10 March 1997, para. 5. See also Ex. P39, Transcript of Enes

JaSarevi¢ from Prosecutor v. D. MiloSevic, T. 2996; Ex. P44, Photographs (Scheduled Incident A6 - Majdanska

Street, 24 May 1995).

Ex. P37, Witness Statement of Enes JaSarevi¢, 10 March 1997, para. 4; Ex. P39, Transcript of Enes JaSarevi¢

from Prosecutor v. D. MiloSevic, T.2999; Ex. P44, Photographs (Scheduled Incident A6 - Majdanska Street,

24 May 1995).

Ex. P39, Transcript of Enes JaSarevic¢ from Prosecutor v. D. MiloSevic, T. 2996.

Ex. P37, Witness Statement of Enes Jasarevic, 10 March 1997, para. 7; Ex. P38, Witness Statement of Enes

Jasarevic¢, 19 May 2006, para. 5. Ex. P39, Transcript of Enes Jasarevic¢ from Prosecutor v. D. MiloSevic, T. 2998.

Ex. P2233 (under seal). See also Ex. P49, Photographs (Scheduled Incident A6 - Majdanska Street, 24 May

1995).

994

995

996

997

998
999
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hit in the back and Jasarevi¢ was injured in his legs and right arm. Jasarevi¢ was eventually brought

to the State Hospital in Marin Dvor.'”

381. A report prepared by the CSB indicated that, in addition to Sulejman Prasko, another person,
Nezir Huseinovi¢, was killed."™" Six people were injured, namely, Salko Slato, Enes JaSarevic,

Fatima Konakovié, Goran Jeli¢i¢, Lucija Juri$i¢ and Mira Lovri¢.!%%?

(iii)) Investigation

382.  According to a CSB report on the incident, the second bomb made a crater which was about
five metres long, 1.5 metres wide and 1.5 metres deep. Based on the analysis of the crater, which
was facing south, it was concluded that the second bomb had been fired from the same place as the
bomb which fell in Safeta Zajke Street, that is, Lukavica.'”® Witness MP-228, a crime technician
who participated in the investigation, stated that the projectile came from the south-east, a hill

1004
named Pavlovac.

383. The CSB report also concluded that the projectile consisted of a modified aerial bomb with
multiple rocket-launchers (“VBR rockets”), similar to the one which exploded in Safeta Zajke

Street.!

Witness MP-228 testified that he assumed that it was a modified air-bomb in light of the
devastation caused by the explosion, which included a large hole in the ground and vast damage to
surrounding buildings.1006 The forensic section of the MUP which conducted an expert analysis on
the traces of the explosion confirmed that the pieces found on the site of the explosion “probably”

belong to a FAB-250 aircraft bomb propelled by five 122mm GRAD type rockets.'*”’

(iv) Findings

384. The Trial Chamber finds beyond a reasonable doubt that on 24 May 1995 at about 14:00
hours, a modified air bomb, FAB-250, exploded at Majdanska Street, killing two individuals and

1000 gy, P37, Witness Statement of Enes Jasarevié¢, 10 March 1997, paras 6-7; Ex. P38, Witness Statement of Enes

Jasarevié, 19 May 2006, para. 6; Ex. P39, Transcript of Enes Jasarevi¢ from Prosecutor v. D. Milosevic, T. 2997-
2998.

1901 Ex. P50, Photographs (Scheduled Incident A6 - Majdanska Street, 24 May 1995).

1002 Ex. P458, CSB Official Report, 26 May 1995, p. 3.

1003 Ex. P458, CSB Official Report, 26 May 1995, pp 2-3. See also Ex. P44, Photographs (Scheduled Incident A6 -
Majdanska Street, 24 May 1995).

1004 Ex. P451, Transcript of MP-228 in Prosecutor v. D. MiloSevi¢, 18 April 2007, T. 4637, 4689; Ex. P448 (under
seal), p. 4.

1005 gx. P458, CSB Official Report, 26 May 1995, p. 2.

1006 Ex. P451, Transcript of MP-228 from Prosecutor v. D. Milosevi¢, 18 April 2007, T.4638; Ex. P458, CSB
Official Report, 26 May 1995, p. 2; Ex. P44, Photographs (Scheduled Incident A6 - Majdanska Street, 24 May
1995).

1007 Ex. P457, Criminal Investigation File Relating to the Shelling of Majdanska Street, 6 June 1995.
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injuring six others.'® The Trial Chamber also finds that the only reasonable inference to be drawn
from the evidence is that all the victims were civilians not taking part in hostilities at the time the
incident occurred. The bomb fell inside the area of the transformer building, which is a civilian
object, with no military personnel or military activity inside or in the proximity of that building.
Furthermore, the victims were employees at the transformer building and/or engaged in civilian

T |
activities. 009

385. The Trial Chamber also finds beyond a reasonable doubt that the shell was launched from

south or south-east, where the VRS held their positions.1010

(g) 18 June 1995 (Incident A7)

(i) Indictment

18 June 1995: A 120mm mortar shell struck civilians at a water distribution centre in Marka
Oreskovica Street, Dobrinja. Seven persons were killed and twelve injured. The origin of the fire
was Nedzaric¢i, VRS territory.mll

(ii)) The Water Distribution Pump at the Simon Bolivar Elementary School in Dobrinja

386. The Simon Bolivar Elementary School is located on Marka OreSkovica Street'”'? in

Dobrinja.'”"* Sometime in May 1992, it was shelled and burned down.'"* Thereafter a water-pump
was installed in a hall within the ruins of the school building, which provided some shelter for

people to queue in safety for water distribution.'”"> The water-pump was actually in open air.'*1°

1008 See Sarajevo Adjudicated Facts III, 33, stating that “a FAB-250 modified air bomb exploded on Majdanska

Street in the afternoon of 24 May 1995”.

Sarajevo Adjudicated Facts III, 34, stating that “two civilians were killed, and six civilians were injured, five of

them seriously, as a result of the explosion on Majdanska Street”.

Sarajevo Adjudicated Facts III, 35-36, stating that “Lukavica and Pavlovac were both controlled by the SRK”

and that “the modified air bomb that exploded in Majdanska Street originated from SRK-held territory”.

' Scheduled Incident A7.

1012 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 1. See also Ex. P115, Transcript of
Azra Sigi¢ from Prosecutor v. D. Milosevié, T. 2830.

1013 Ex. P122, Map Marked by Azra Sisi¢; Azra Sigi¢, T. 749.

1014 Ex. P461 (under seal), T.2460; Ex. P115, Transcript of Azra Sigi¢ from Prosecutor v. D. Milosevic, T. 2832-
2833; Ex. P489, Transcript of Youssef Hajir from Prosecutor v. Galic, T. 1681; Ex. P120, Official Report of the
Ministry of the Interior, 22 June 1995, p. 1.

1015 Ex. P461 (under seal), T.2459-2460; Ex. P115, Transcript of Azra Sigi¢ from Prosecutor v. D. MiloSevic,
T. 2837.

1016 Azra Sigi¢, T. 768; Ex. P115, Transcript of Azra Sigi¢ from Prosecutor v. D. Miloevic, T. 2837, 2844; Ex. P121,
Witness Statement of Azra Sigi¢, 23 February 1996, para. 4; Ex. P461 (under seal), T. 2459. See also Ex. P120,
Official Report of the Ministry of the Interior, 22 June 1995, p. 1. On both sides of the hall there were concrete
walls and on the left side, when looking northwards from the entrance, there was a 4 metre high wall which
separated the hall from the gym, Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, pp 1-2.

1009

1010
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According to Azra Sigi¢, the Simon Bolivar Elementary School water-pump was the safest in

.. 1017
Dobrinja. 0

387. According to Azra Sigi¢, Muharem, a man who lived in the neighbourhood, was put in

charge of the water-pump by the civil protection unit.'*'®

(iii) Incident

388. A few days before 18 June 1995, the people from the neighbourhood heard that water would
be distributed, so they reserved their place in the line by placing their jerry-cans in line at the
school.'™ On 17 June 1995, there was too much shelling on Dobrinja to open the water

1020

distribution.'”* The following morning, however, was quiet'**' and Sigi¢ heard that water would be

distributed that day, so she decided to go to the school.'**

389. On 18 June 1995, a clear day, the police were present at the school in the morning, advising
people to avoid gathering all around the water pump, but rather to go there one at a time.'"* There
were about 50 to 70 people present at the water-line in the Simon Bolivar School.'”* Amongst them
were mostly women and children, but also some men.'"” At about 11:40 hours,'"*® a mortar shell

11027 1028

hit the Simon Bolivar Schoo and exploded above people’s heads.

1017 Azra Sigi¢, T. 768; Ex. P115, Transcript of Azra Sigi¢ from Prosecutor v. D. Miloevic, T. 2837, 2840, 2844.
According to Sigi¢ the Simon Bolivar School was never shelled between May 1992 and 18 June 1995, Azra
Sigi¢, T. 768-769.

According to Azra Sigi¢, Muharem had been put in charge of the water-pump by the civil protection unit,

Ex. P121, Witness Statement of Azra Si§i¢, 23 February 1996, para. 7; Ex. P115, Transcript of Azra Sigi¢ from

Prosecutor v. D. Milosevic, T. 2836, 2849.

Ex. P121, Witness Statement of Azra SiSi¢, 23 February 1996, para. 6; Ex. P115, Transcript of Azra Sigi¢ from

Prosecutor v. D. Milosevic, T. 2834.

1020 1bid,

1021 Ex. P115, Transcript of Azra Si%i¢ from Prosecutor v. D. MiloSevic, T. 2840.

1022 Ex. P115, Transcript of Azra Sisi¢ from Prosecutor v. D. MiloSevi¢, T. 2834; Ex. P121, Witness Statement of

Azra Sigi¢, 23 February 1996, paras 6-7.

Ex. P121, Witness Statement of Azra Sii¢, 23 February 1996, para. 10; Ex. P115, Transcript of Azra Sigi¢ from

Prosecutor v. D. Milosevic, T. 2835, 2854. The witness was not absolutely sure whether it was the police or

civilian protection who warned them, Ex. P115, Transcript of Azra Sigi¢ from Prosecutor v. D. MiloSevic, T.

2854.

1% Ex.P115, Transcript of Azra Si§i¢ from Prosecutor v. D. Milosevic, T.2835. See also Ex.P121, Witness
Statement of Azra SiSi¢, 23 February 1996, para. 10.

1925 Ibid.

1026 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2; Ex. P543, UNMO HQ Daily
Situation Report, 19 June 1995, p. 8; Ex. P468, Report on Simon Bolivar Elementary School Incident, 29 June
1995, p. 1. See also Ex. P115, Transcript of Azra Sisi¢ from Prosecutor v. D. MiloSevié, T. 2839.

127" Defence Adjudicated Facts, 52; Ex. P121, Witness Statement of Azra Sigi¢, 23 February 1996, para. 10;
Ex. P115, Transcript of Azra Sigi¢ from Prosecutor v. D. MiloSevic, T. 2836; Ex. P120, Official Report of the
Ministry of the Interior, 22 June 1995, pp 1-2; Ex. P460 (under seal), para. 12; Ex. P461 (under seal), T. 2460,
2464. See also MP-238, T. 2768, 2770; Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo
Area Dated 18 June 1995, 21 December 2006, pp 11, 13.

1028 Ex. P461 (under seal), T. 2459 [about 10 cm above people’s heads], 2464 [2.5-3 meters above the ground];
Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2 [4 meters from the ground]; Ex.
P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated 18 June 1995, 21 December 2006,

1018

1019

1023
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390. People were thrown on the ground by the explosion and were screaming.'” Sigi¢ was
wounded on her right thigh and heel,'™® but she managed to reach her apartment building. From

there, she was brought to the near-by Dobrinja Hospital, where she was treated.'®*!

391. Other wounded persons were taken to the Dobrinja Hospital.1032 At least one person, Resad

1033 1 1034
b

Imamovid, died in the blast™~" and others died at the hospita including Azra Si3i¢’s 19 year old

neighbour, Kenan Cizmic.'"™

392.  The following persons died as a result of the explosion: Bahrija Sijer¢i¢, Kenan Cizmi¢, Izet

., v .. . .z v v 1
Kadi¢, Resad Imamovic, Sulejman Mehmedovic¢, Safet Loncar and Nura Loncar. 036

393. The persons who were injured as a result of the explosion were: Emira Novi¢, Edin Smajié,

Mutimir Miuskovié, Afan Kalabi¢, Azra SiSi¢, Omer MusSanovi¢, Hasnija Begic¢, Suada Sinanovic,

Muharem Mistri¢, Bosa Sucur, Muniba Ali¢ and Vladimir Milojevié.'®’

394. According to one of the witnesses, all the victims were civilians.'®® There were neither

1
1’ 039

military facilities near the schoo nor combat positions or activities at the time the incident

occurred.'™® However, the command post of the Dobrinska Brigade of the ABiH was located at

about 150 metres from the Dobrinja Hospital, on the same street as the hospital.'*"!

pp 11, 13 [3.2 meters from the ground on top of a wall]. See also Ex. P115, Transcript of Azra Si§i¢ from
Prosecutor v. D. Milogevic¢, T. 2836; Ex. P121, Witness Statement of Azra Sigi¢, 23 February 1996, para. 10.
1029 Ex. P121, Witness Statement of Azra Sisi¢, 23 February 1996, paras 11-13; Azra Sigi¢, T.772: Ex. P115,
Transcript of Azra Sigi¢ from Prosecutor v. D. MiloSevic, T. 2856.
Ex. P121, Witness Statement of Azra Sisi¢, 23 February 1996, para. 15; Ex. P115, Transcript of Azra Sigi¢ from
Prosecutor v. D. MiloSevic, T.2838-2839; Ex. P120, Official Report of the Ministry of the Interior, 22 June
1995, p. 2.
Ex. P121, Witness Statement of Azra Sigi¢, 23 February 1996, paras 15-17; Ex. P115, Transcript of Azra Sigi¢
from Prosecutor v. D. MiloSevic, T. 2838-2839. Sigi¢’s apartment building and the Dobrinja Hospital were close
to the Simon Bolivar School, Ex. P115, Transcript of Azra SiSi€¢ in Prosecutor v. D. MiloSevic, T. 2842-2843;
Ex. P117, Photograph marked by Azra SiSi¢ in Prosecutor v. D. Milosevic.
Ex. P121, Witness Statement of Azra Sigi¢, 23 February 1996, para. 17; Ex. P115, Transcript of Azra Sigi¢ from
Prosecutor v. D. Milosevic, T. 2842; Ex. P488 (under seal), pp 17-19. See also Ex. P487, Statement of Youssef
Hajir 17 June 2008, para. 3; MP-238, T. 2769-2770.
Ex. P121, Witness Statement of Azra Sigi¢, 23 February 1996, para. 19; Ex. P115, Transcript of Azra Sigi¢ from
Prosecutor v. D. Milosevic, T. 2839.
Ex. P121, Witness Statement of Azra Sisi¢, 23 February 1996, para. 17; Ex. P115, Transcript of Azra Sigi¢ from
Prosecutor v D. MiloSevic, T. 2839; Ex. P488 (under seal), pp 21-34.
Ex. P115, Transcript of Azra Sigi¢ from Prosecutor v. D. Milosevic, T. 2839, 2841; Ex. P121, Witness Statement
of Azra Sisi¢, 23 February 1996, para. 17.
1036 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2; Ex. P488 (under seal), pp 21-34.
1057 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, pp 2-3; Ex. P488 (under seal), pp 17-19.
1038 Ex. P461 (under seal), T. 2460; Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2
1039 Ex. P461(under seal), T. 2460.
1040 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 3.
191 Youssef Hajir, T.2994; Ex. P117, Photograph Marked by Azra Sigi¢ in Prosecutor v. D. Milosevi¢. For the
position of the confrontation lines, see Ex. P1518, Map of Sarajevo.

1030

1031

1032

1033
1034

1035
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(iv) Investigation

395. On 18 June 1995, at 14:00 hours, a team consisting of seven Bosnian officials conducted the

on-site investigation at the Simon Bolivar School. It included members of the local police, the CSB,

Anti-Bomb-Squad (“KDZ”) and forensic officials, and a judge of the High Court of Sarajevo.'**?

1043 The team

According to the official report of the CSB, the site was secured by the local police.
found that the shell had exploded on the west wall of the Simon Bolivar School at about four meters
from the ground.'®** Traces of shrapnel could be seen on the surrounding walls, and pools of blood,

tissue, brain parts, fragments of human skulls were found around the water-pump.'®*’

396. The team collected material from the scene, including the tail fin and several pieces of shell
shrapnel.1046 The tail fin of the projectile was found on the other side of the wall from where the
shell impacted.'™” It belonged to a 120mm mortar shell'™® and bore the markings “MK, M74
KV9307” in Cyrillic, indicating that this shell had been manufactured in July 1993 in the KrusSik

1049 1050

factory, ~ a military production complex in Valjevo, Serbia.

397. Because the shell hit the wall rather than a flat surface, it was impossible to determine the

angle of descent of the projectile.'™' However, based on the impact point on the west wall'®* and

1042 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 1; MP-238, T. 2767-2768.

1043 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 1.

104 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2. See also MP-238, T. 2768-2769;
Ex. P461 (under seal), T. 2459, 2464; Defence Adjudicated Facts, 52.

1945 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2; Ex. P461 (under seal), T. 2459,
2465; MP-238, T. 2769. The victims sustained most of their injuries to the upper bodies, because the explosion
occurred at 3 to 4 meters above the ground, causing the shrapnel to “[blow] off peoples’heads”, Ex. P461 (under
seal), T. 2465. See also Ex. P461 (under seal), T. 2459, 2464; MP-238, T. 2769. The death certificates of the
victims, show that most died as a result of head injuries, Ex. P488 (under seal), pp 21-34.

1046 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2; Ex. P460 (under seal), para. 12(a);
Ex. P468, Report on Simon Bolivar Elementary School Incident, 29 June 1995, p. 1; MP-238, T. 2769.

147" Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2; Ex. P461 (under seal), T. 2461,
2464; Ex. P460 (under seal), para. 12(a). MP-238 explained that, as the shell ignited at the level of the gym
window, the vacuum caused by the explosion drew the tail fin inside the gym, MP-238, T. 2749.

1048 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2; Ex. P468, Report on Simon Bolivar

Elementary School Incident, 29 June 1995, p. 2; Ex. P460 (under seal), para. 12.b; Ex. P478, Report on Firing

Incident Involving Mortars in the Sarajevo Area Dated 18 June 1995, 21 December 2006, p. 8.

Ex. P460 (under seal), para. 12(b); Ex. P468, Report on Simon Bolivar Elementary School Incident, 29 June

1995, p.2. See also Ekrem Suljevi¢, T. 4759-4760; Ex. P656, Report of MUP Sarajevo, KDZ Regarding

Explosions which Occurred on 22 May 1995, p. 2.

1050 MP-238, T. 2785-2786.

191 Ex. P461(under seal), T. 2460. See also Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo
Area Dated 18 June 1995, 21 December 2006, pp 9-11.

1052 Ex. P460 (under seal), paras 12(a), 12(f); Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,
p- 4; Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2. In describing the incident site,
the Official Report of the MUP, reads that “[o]n the left side when looking from the entrance northwards, there is
a 4 m high wall which separates [the pump] area from the gym”. The crater where the shell exploded was
observed “on the left wall 4 m above the ground”, Ex. P120, Official Report of the Ministry of the Interior, 22
June 1995, pp 1-2 (emphasis added). MP-238 testified that the impact point was close to the window edge on the
outside of the gym wall on the side facing NedZarici, Ex. P460 (under seal), para. 12; Ex. P461 (under seal),
T. 2460, 2464.

1049
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1053

on the explosion traces on the walls, the team established that the shell had been fired from a

north-westerly direction at 320 degrees.]05 * MP-238 stated that the range of a 120mm mortar shell

was about “a couple of kilometres”.!® On the axis of the azimuth, at a distance of about 1500

meters,'%®

1057

was the Serbian held area of Nedzarici, which the team identified as the origin of the

fire.

398. A team of UNMOs arrived at the Simon Bolivar School about one and half hours after the
impact, when the Bosnian police had already left the site.'”® As the tail fin had been removed and

the victims taken to the Dobrinja Hospital,'"’

they could not conduct a “proper investigation” or
confirm the findings of the Bosnian police as to the origin of fire.'”" Captain Hansen, one of the
UNMOs, however, stated that judging by the impact marks on the wall the shell was fired from the

1061
north-west.'%®

The UNMOs were also taken to the Dobrinja Hospital, where a Bosnian official
showed them the tail fin of the shell. Captain Hansen confirmed it was “definitely” the tail fin of a
120mm shell. Although he had no way of verifying whether it was the same tail fin removed from

the scene, he could see “no reason to lie about this”, 1062

399. During cross-examination, MP-238 was confronted with Captain Hansen’s statement that
given the location of the confrontation line, the mortar shell could have been fired by either the
ABiH or SRK.'"* The witness excluded the possibility that the shell could have been fired from

ABiH positions, as these were too close to the school. "%

400. On the evening of 18 June 1995, a news report on the BiH television reported that the shell

had been fired from the Lukavica Barracks, which was to the east of the impact area and also held

1033 Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2; Ex. P461 (under seal), T. 2460; MP-
238, T. 2781.

1054 Ex. P461 (under seal), T. 2460-2461; Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995,

p- 4; Ex. P468, Report on Simon Bolivar Elementary School Incident, 29 June 1995, p. 2; Ex. P460 (under seal),

para. 12; MP-238, T. 2770. See also Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area

Dated 18 June 1995, 21 December 2006, pp 11-12.

MP-238, T. 2773. See also Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated

18 June 1995, 21 December 2006, p. 11, stating that the range of the 120 mm mortar shell goes from about 300

meters to 6200 meters.

Ex. P468, Report on Simon Bolivar Elementary School Incident, 29 June 1995, p. 2. But see MP-238, T. 2773-

2774. On this occasion the witness states that NedZari¢i was at a couple of hundred metres from the Simon

Bolivar School. He however clarified that he did not mean 200 meters, but “a bit more than that” and referred

back to a map he had used during his investigation, MP-238, T. 2774.

Ex. P468, Report on Simon Bolivar Elementary School Incident, 29 June 1995, p. 2; Ex. P460 (under seal),

para. 12(f); Ex. P120, Official Report of the Ministry of the Interior, 22 June 1995, p. 2; Ex. P461 (under seal),

T. 2461.

1058 MP-238, T. 2767. The UNMOs were accompanied there by a “Bosnian official”’, MP-238 T. 2768; Ex. D512,
Witness Statement of Thomas Hansen, p. 5.

1059 MP-238, T. 2769; Ex D512, Witness Statement of Thomas Hansen, p. 5.

1060 px D512, Statement of Witness Thomas Hansen, pp 5-6; MP-238, T. 2770-2771.

191 Ex D512, Statement of Witness Thomas Hansen, pp 5-6; MP-238, T. 2769-2770, 2773.

1062 Ex D512, Statement of Witness Thomas Hansen, p- 6; MP-238, T. 2771.

1063 MP-238, T. 2767-2770, 2773; Ex D512, Statement of Witness Thomas Hansen, pp 5-6.

1055

1056

1057
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by the VRS at the time.'” Having heard such news, on the following day, two of the Bosnian
investigators returned to the incident site to re-examine the scene.'®® They confirmed the finding

made the previous day and unequivocally excluded the possibility that the shell could have been

1067 a5 the shell would have had to turn around in the air to cause

1'1068

fired from the Lukavica barracks,

impact on the west side of the wal

401. A UNMO situation report dated 19 June 1995 stated that on 18 June 1995, at 11:46
hours,'*” the UNMO team OP4 stationed on the hillside at Vitkovac,'®”® observed one explosion in
Dobrinja with the origin of fire in the Bosnian Serb held area.'””' The situation report did not
identify the exact location where the fire originated. Yet, it included the information that the

UNMO team could observe that the round was fired from the Bosnian Serb held area.'?”

402. The expert report of Richard Higgs, which is based on the official report of the Bosnian

.. . 3
authorities, as well as on two witness statements,'”’

confirmed that the round came from a westerly
direction.'””* Based on the pictures and sketches of the scene, Higgs noted that the buildings around
the school eliminate certain options and that “the enclosed nature of the incident scene and the
position of the strike on the wall only leaves [sic] one direction that the round could have been fired
from™.'"” The expert found the investigation methodology used by the Bosnian authorities to be
correct, but stressed that the bearing of 320 should be considered an approximation and that given
the absence of the angle of descent, the issue of the range is much more difficult to calculate.
According to the expert, NedZari¢i was therefore the “most likely firing position”, the fire would
have been more accurate from there and the school can be seen from that position. The expert,

however, did not exclude that the fire could have come from further away.1076

196+ MP-238, T. 2773.

1065 Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995, p. 4; MP-238, T. 2750, 2766; Ex. P460
(under seal), para. 12(d).

1096 MP-238, T. 2750; Ex. P460 (under seal), paras 12(d)-12(f); Ex. P2376, Witness Statement of Mirsad Kucanin,
12 November 1995, p. 4.

1067 MP-238, T. 2750; Ex. P460 (under seal), paras 12(f)-12(g); Ex. P2376, Witness Statement of Mirsad Kucanin,
12 November 1995, p. 4.

1098 MP-238, T. 2750; Ex. P460 (under seal), paras 12(f)-12(g).

1999 Ex. P543, UNMO HQ Daily Situation Report, 19 June 1995, p. 8.

1070 per Anton Brennskag, T. 3333-3334.

1071 Ex. P543, UNMO HQ Daily Situation Report, 19 June 1995, p. 8; Per Anton Brennskag, T. 3353.

1072 per Anton Brennskag, T. 3353; Ex. P543, UNMO HQ Daily Situation Report, 19 June 1995, p. 8.

1973 Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated 18 June 1995,

21 December 2006, p. 7.

Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated 18 June 1995,

21 December 2006, p. 8.

Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated 18 June 1995,

21 December 2006, pp 8-9.

Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated 18 June 1995,

21 December 2006, p. 10.

1074
1075

1076
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(v) Findings

403. The Trial Chamber finds beyond a reasonable doubt that on 18 June 1995 at about 11:40
hours, a 120mm mortar shell exploded at the Simon Bolivar School in Dobrinja, killing 7 and

injuring 12 individuals.

404. The Trial Chamber also finds that the only reasonable inference that can be drawn from the
evidence is that all the victims were civilians not taking part in hostilities at the time. The mortar
shell hit the Simon Bolivar School, a civilian building used solely as a water distribution point for
the inhabitants of Dobrinja and the victims were all neighbours engaged in a civilian activity, i.e.
standing in line for their turn to fetch water. Furthermore, the Trial Chamber notes the testimony of

MP-238 and the findings of the CSB report, according to which the victims were civilians.

405. Regarding the origin of the fire, the Defence submits that it cannot be reached beyond a
reasonable doubt that the VRS fired the shell.'”’’” The Defence also argues that the provenance of
the manufacture of the shell from Valjevo, Serbia, cannot support the CSB investigators’
conclusion, as the ABiH recovered and fired VRS 120mm mortar shells.'”® In addition, the
Defence argues that it is equally plausible that the ABiH fired the shell “in the midst of the
campaign to break-out of Sarajevo”, but that the CSB investigating team had no interest in
concluding that anyone other than the SRK was responsible for firing the shells”, rather they

reached an “unproved assumption that the SRK was responsible”.'"”

406. The Trial Chamber finds that these arguments — individually or collectively — do not raise

any reasonable doubt as to the origin of the fire.

407. MP-238 testified that it was impossible for the mortar to have been fired by ABiH as its
position was too close to the impact site.'” This is supported by the expert opinion of Higgs that
Nedzariéi was the most likely firing position, but that the shell “could have still come from further

1081
away”

408. The Defence asserts that MP-238 did not take into account the proximity of the
confrontation line during the investigation “as it was not an essential factor”’. The Trial Chamber

notes that the witness testified that he used a map which shows exactly the confrontation line, so he

1077
1078
1079

Defence Final Brief, para. 540, citing to the testimony of Hansen and Higgs. See supra paras 398, 402.

Defence Final Brief, para. 541 citing to the testimony of MP-238.

Defence Final Brief, para. 544.

1980 MP-238, T. 2773.

1981 Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated 18 June 1995,
21 December 2006, p. 12 (emphasis added).
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was aware of its distance to the impact site. The Trial Chamber is satisfied therefore that MP-238

took into consideration the confrontation line in making his determination as to the origin of fire.'**

409. By the same token, the Trial Chamber is also not persuaded that the CSB failed to perform a
professionally objective investigation. To the contrary, the evidence shows that the methodology

. : 3
used by the Bosnian investigators was correct.'®

410. Finally, The Trial Chamber is mindful of having taken judicial notice of the Dragomir
Milosevic Trial Judgement finding that “[o]n the basis of the evidence in its totality [as admitted in
the Milosevic case] the [MiloSevic] Trial Chamber is not satisfied that the mortar was launched from
SRK-held territory”. However, this Trial Chamber notes that the evidence led in this case partially
differs from that led in the Milosevic case.'”™ In particular, the differing evidence before this Trial
Chamber includes the testimony of Per Anton Brennskag of the OP4 in relation to the UNMO
Situation Report of 19 June 1995 identifying the origin of the fire in the SRK-held territory and the

additional investigative evidence of Mirsad Kucanin.'*®

411. In conclusion, the Trial Chamber finds beyond a reasonable doubt that the shell which

exploded at the Simon Bolivar School in Dobrinja was fired from the SRK-held area of Nedzarici.

412. The Defence also avers — as an alternative argument — that the Prosecution failed to prove
that the intent was to target civilians.'” The Defence argues that the shell was fired amid an
ongoing battle with a major ABiH offensive unfolding for the “break-out” of Sarajevo. The Defence

also refers to the vicinity of the confrontation lines and an ABiH command post.'®’

413. The Trial Chamber finds beyond a reasonable doubt that the VRS deliberately fired the shell
on the Simon Bolivar School in Dobrinja and rejects the Defence argument based on the following

considerations.

414. The evidence shows that the ABiH launched an attack in Sarajevo on 16 June 1995 and that
on 18 June 1995 ingoing and outgoing firing was recorded around Sarajevo before and after the

time of the incident.'® The evidence also generally shows that Sarajevo was constantly shelled

1082 MP-238, T. 2774, specifically saying that the map was used in a previous case, where he drew the exact location

of the confrontation lines.

1983 See supra paras 395-397, 402.

1% Decision on Motion for Reconsideration of the Trial Chamber’s Decision of 4 May 2010 Concerning

Adjudicated Facts, 15 October 2010.

See supra para. 401.

Defence Final Brief, para. 543.

‘%7 Ibid.

198 Ex. D24, UNPROFOR Weekly Situation Report, 2 July 1995; P2348, Statement of Rupert Smith, 14 August
1996, para. 68.

1085
1086
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through the conflict.'” On that day, however, the situation in Dobrinja was quiet and that’s why —
according to witnesses’ testimony — the water was distributed.'®® The UNMO’s Situation Report
also recorded the impact of one shell in Dobrinja on 18 June 1995 as the only firing activity of that
day.1091 In addition, as noted by the expert witness, the school was visible from the SRK
position.1092

415. Finally, the Trial Chamber has received evidence that mortars are very accurate weapons,
with an accuracy margin of less than 40 metres.'”? Evidence also shows that the confrontation lines
and the ABiH command post were at about 200 and 150 metres respectively from the school.'®*
Since there was no ongoing combat in that area at the time of the incident, the Trial Chamber is not

satisfied that the Defence argument raises a reasonable doubt as to the intent of the attack.

(h) 1 July 1995 (Incident AR)

(i) Indictment

1 July 1995: At about 2130 hours, a rocket projectile with a concussion warhead exploded in

Bunicki Potok street. Thirteen people were injured. The projectile came from Ilidza.'®”

(i1) Hrasnica

416. Hrasnica is a neighbourhood on the outskirts of Sarajevo, located at the foot of Mt. Igman,
south-west of the airport.'”® In July 1995, Hrasnica and Mt. Igman were held by the ABiH,
whereas the areas to the north-west and to the south-east of Hrasnica were held by the VRS.'®" The

so-called “Igman Road” or “Blue Road” ran across Mt. Igman, descending down to Hrasnica and

1089
1090
1091
1092

See supra paras 319-326.

See supra para. 388.

See also Prosecution Final Brief, para. 355.

Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated 18 June 1995,
21 December 2006, p. 10.

See supra para. 324; Ex. P478, Report on Firing Incident Involving Mortars in the Sarajevo Area Dated 18 June
1995, 21 December 2006, p. 2.

See supra para. 394. The HQ were at 150 meters from the hospital on the same street, as can be seen from the
photo of the area, the hospital is the first building on that street, Ex. P117, Photograph Marked by Azra Sigi¢ in
Prosecutor v. D. Milosevic.

1095 Scheduled Incident AS.

1% Ex. P444, Map of Sarajevo Marked by Hubertus J.W. Bruurmijn; Ex. P503, Map marked by Vekaz Turkovic;
Ex. P500, Investigation Report, 4 July 1995, p. 1; Ex. P95, Statement of Fikreta Pacariz to the BiH Authorities,
27 July 1995; Ex. P98, Witness Statement of Zejna gljivo, 27 July 1995. See also Ex. P443, UNMO Report on
1 July 1995 Attack (Scheduled Incident AS).

Ex. P1518, Map of Sarajevo; Vekaz Turkovié, T. 3121; Hubertus J.W. Bruurmijn, T. 2648; Ex. P2307, Witness
Statement of Nefa Sljivo, 27 April 2006, p. 2.

1093

1094

1097
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continuing to Sarajevo. It connected the city to the rest of the ABiH held territory beyond Mt.

Igman and was used to transport supplies to Hrasnica and Satraljevo.1098

(iii) Incident

417. On the evening of 1 July 1995 at about 21:30 hours, Zejna Sljivo, a 65-year old housewife,

was in the kitchen of her house on Bunicki Potok Street 233 in Hrasnica, together with her

1099

daughters Nefa and Jasmina, her son-in-law Nedzad and her four-year old granddaughter

1101
d,

Emira.''” Suddenly, they heard a loud hissing soun which Nefa Sljivo recognised as that of a

missile being launched."'” As they all ran to the kitchen door there was a loud explosion''”® which

1104

shattered the windows and collapsed parts of the house.''™ Zejna Sljivo, Jasmina and Emira were

injured on their heads, NedZad broke his wrist or fingers, and Nefa suffered some light injuries on
her back."'® They all managed to get out of the debris of the house and reach the Hrasnica hospital,
where their wounds were treated.''° Upon returning to the house, they found a large crater in front

of the house, where the garage used to stand."'”” The house was no longer habitable due to the

1109

damage.1108 The neighbouring houses also sustained heavy damage " and about 50 houses in the

- . . 1110
surrounding area showed signs of the explosion.

%8 Thorbjgrn @vergard; T. 2954, 2966; Ex. P484, Map Marked by Thorbjgrn @vergard, mark “IR”; Ex. P479,
Transcript of Thorbjgrn @vergérd from Prosecutor v. D. MiloSevic, T. 650; Ex. P1518, Map of Sarajevo.

At the time of the incident she was a university student, Nefa Sljivo, T. 5593.

Ex. P99, Witness Statement of Zejna éljivo, 8 March 1997, p. 2; Ex. P2306, Witness Statement of Nefa §ljiv0,
8 March 1997, pp 2, 6; Ex. P2307, Witness Statement of Nefa §1jiv0, 27 April 2006, p. 2.

Ex. P98, Witness Statement of Zejna §ljivo, 27 July 1995; Ex. P99, Witness Statement of Zejna gljivo,
8 March 1997, p. 2; Ex. P2306, Witness Statement of Nefa §ljivo, 8 March 1997, pp 2, 6.

102 gy P2306, Witness Statement of Nefa gljvivo, 8 March 1997, p. 2.

103 Ex. P98, Witness Statement of Zejna Sljivo, 27 July 1995; Ex. P99, Witness Statement of Zejna §ljivo,
8 March 1997, p. 2; Ex. P2306, Witness Statement of Nefa gljivo, 8 March 1997, pp 2, 6; Ex. P2307, Witness
Statement of Nefa §ljivo, 27 April 2006, p.2. See also Ex. P96, Witness Statement of Fikreta Pacaric,
8 March 1997, p. 2; Ex. P95, Statement of Fikreta Pacariz to the BiH Authorities, 27 July 1995.

Ex. P99, Witness Statement of Zejna §ljiv0, 8 March 1997, p. 2; Ex. P2306, Witness Statement of Nefa gljivo,
8 March 1997, p. 2; Ex. P441, Photograph Marked by Hubertus J.W. Bruurmijn, photograph of 1 July Attack
(Scheduled Incident A8). See also Sarajevo Adjudicated Facts III, 38.

Ex. P98, Witness Statement of Zejna §ljivo, 27 July 1995; Ex. P99, Witness Statement of Zejna éljivo,
8 March 1997, p. 2; Ex. P2306, Witness Statement of Nefa §ljiv0, 8 March 1997, p. 2.

Ex. P98, Witness Statement of Zejna gljivo, 27 July 1995; Ex. P99, Witness Statement of Zejna §ljiv0,
8 March 1997, pp 2, 6.

Ex. P2306, Witness Statement of Nefa §1jiv0, 8 March 1997, pp 2, 6; Ex. P98, Witness Statement of Zejna
§ljivo, 27 July 1995, p. 1; Ex. P99, Witness Statement of Zejna §ljivo, 8 March 1997, p. 2; Ex. P95, Statement
of Fikreta Pacariz to the BiH Authorities, 27 July 1995, p. 1; Hubertus J.W. Bruurmijn, T. 2648-2650; Ex. P443,
UNMO Report on 1 July 1995 Attack (Scheduled Incident A8); Ex. P442, Photographs, 1 July 1995 Attack
(Scheduled Incident A8).

Ex. P2306, Witness Statement of Nefa §1jiv0, 8 March 1997, pp 2, 6; Ex. P99, Witness Statement of Zejna
§ljivo, 8 March 1997, p. 2; Ex. P95, Statement of Fikreta Pacariz to the BiH Authorities, 27 July 1995, p. 1.

Ex. P98, Witness Statement of Zejna gljivo, 27 July 1995; Ex. P99, Witness Statement of Zejna §ljiv0,
8 March 1997, p. 2; Ex. P2306, Witness Statement of Nefa §ljivo, 8 March 1997, pp 3, 6. See also Ex. P2343,
Witness Statement of Ijaz Husasin Malik, 10 August 1996, p. 3.

o gy P2306, Witness Statement of Nefa §1jivo, 8 March 1997, pp 3, 6.
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418. At the time of the explosion, Fikreta Pacariz, a 37-year old saleswoman, was on the ground

floor of her house on Bunicki Potok Street 26 with her husband, Hamo Pacariz, and their two

children.'""" They also heard a loud approaching sound of “something flying through the air”. M2

1113

After a few seconds of silence, there was a “horrifying” explosion "~ and they were hit by careering

pieces of glass, ceiling and furniture.'''* Fikreta Pacariz was wounded on her face and head by

115 Wwhile her husband was thrown against the wall.'''® Hamo’s father,

hurtling pieces of glass,
Duran Pacariz, who was on the upper floor of the house with his wife, was injured to the head, leg,
arm and buttocks.!'!” His wife was in shock, but unharmed.'"'® Hamo brought Duran and Fikreta to
Hrasnica hospital, where they were treated."'"” When they returned home, they assessed that the
house was uninhabitable and also noted that many of the surrounding houses had also been
extensively damaged.''”® Many of the neighbours were injured in the explosion and two weeks

v . e e 1121
later, Duran Pacariz succumbed to his injuries.

419.  Adjacent to Zejna Sljivo’s house, five members of an UNMO team were accommodated on
the first floor of a residential building.''** The team members were: Captain Frank Melum from
Norway, Major Ijaz Hussain Malik from Pakistan, Squadron Leader Kamal Mortuza from

Bangladesh, Captain Francisco Silva from Brazil and Captain Mark Hache from Canada.''**

e gy P95, Statement of Fikreta Pacariz to the BiH Authorities, 27 July 1995; Ex. P97, Witness Statement of
Fikreta Pacariz, 24 April 2006, p. 2.

2 Ex. P96, Witness Statement of Fikreta Pacariz, 8 March 1997, p- 2; Ex. P97, Witness Statement of Fikreta
Pacariz, 24 April 2006, p. 2. According to Frikreta Pacariz, it was clear that it came from the direction of Ilidza,
a VRS held territory. See also Sarajevo Adjudicated Facts III, 38.

s gx, P95, Statement of Fikreta Pacariz to the BiH Authorities, 27 July 1995; Ex. P96, Witness Statement of
Fikreta Pacariz, 8 March 1997, p. 2; Ex. P97, Witness Statement of Fikreta Pacariz, 24 April 2006, p. 2.

4 Ex. P95, Statement of Fikreta Padariz to the BiH Authorities, 27 July 1995; Ex. P97, Witness Statement of

Fikreta Pacariz, 24 April 2006, p. 2.

Ex. P96, Witness Statement of Fikreta Pacariz, 8 March 1997, p. 2; Ex. P95, Statement of Fikreta Pacariz to the

BiH Authorities, 27 July 1995; Ex. P97, Witness Statement of Fikreta Pacariz, 24 April 2006, p. 2.

116 Ex. P97, Witness Statement of Fikreta Pacariz, 24 April 2006, p. 2.

M7 Ex. P95, Statement of Fikreta Padariz to the BiH Authorities, 27 July 1995; Ex. P96, Witness Statement of
Fikreta Pacariz, 8 March 1997, p. 2; Ex. P97, Witness Statement of Fikreta Pacariz, 24 April 2006, p. 2.

18 Ex. P95, Statement of Fikreta Palariz to the BiH Authorities, 27 July 1995.

19 Ex. P95, Statement of Fikreta Padariz to the BiH Authorities, 27 July 1995; Ex. P97, Witness Statement of
Fikreta Pacariz, 24 April 2006, p. 3.

120 By P93, Statement of Fikreta Pacariz to the BiH Authorities, 27 July 1995; P97, Witness Statement of Fikreta
Pacariz, 24 April 2006, p. 3.

120 gx, P96, Witness Statement of Fikreta Pacariz, 8 March 1997, p. 2.

122 Hubertus J.W. Bruurmijn, T.2651; Ex. P442, Photographs, 1 July 1995 Attack (Scheduled Incident AS);
Ex. P500, Investigation Report, 4 July 1995, p- 3; Ex. P99, Witness Statement of Zejna gljivo, 8 March v1997,
p- 2; Ex. P2307, Witness Statement of Nefa Sljivo, 27 April 2006, p. 2; Ex. P2308, Transcript of Nefa Sljivo
from Prosecutor v. D. MiloSevic, T.4509; Ex. P2344, Transcript of Ijaz Hussain Malik from Prosecutor v.
D. Milosevic, 27 April 2007, T. 5413.

123 Ex. P443, UNMO Report on 1 July 1995 Attack (Scheduled Incident A8), p. 1. See also Ex. P2344, Transcript of
[jaz Hussain Malik from Prosecutor v. D. MiloSevi¢, 27 April 2007, T.5413-5418; Ex. P2343, Witness
Statement of [jaz Husasin Malik, 10 August 1996, p. 3.
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420. Malik described that he heard a whistling sound of something “big” approaching.''** After a
few seconds of silence, there was a loud explosion outside the house.''® The blast shattered the
windows and caused some of the doors to fly off their hinges.1126 Malik was hit by a window
thrown off its frame, injuring his right arm, eye and forehead. As he fell, he also wounded his left

16g.1127

421. Kamal Mortuza was also injured in the incident.''”® He and Malik both received first aid
from the other UNMOs and were then taken to Hrasnica hospital.''*® The following morning they
were both transferred to the French hospital in Sarajevo and from there they were eventually

discharged. 1130

422. Documentary evidence shows that between 21:40 hours and 21:50 hours on that evening,
the Hrasnica hospital admitted and subsequently treated the following 13 persons for wounds
suffered in the explosion on Bunicki Potok Street: Enes Kadic¢, NedZzad Bostandzi¢, Emira Kadi¢,
Jasmina Bostandzi¢, Emira Bostandzi¢, Nefa §ljivo, Zejna Sljivo, Duran Pacariz, Fikreta Pacariz,

. P 1131
Hata Mulaosmanovié, Naza Pamuk, Kemal Mortuza and “Husein Ijaz”.

(iv) Investigation

423. Later on the same evening, the Hrasnica local police arrived at the scene and secured the
impact site in front of Zejna Sljivo’s house.''** The local police also found damage to the house and
property of Alija Kustur, on Alekse Santica Street no. 50, at about 150 metres from where the

explosion occurred.''??

1124 Ex. P2343, Witness Statement of Ijaz Husasin Malik, 10 August 1996, p. 3; Ex. P2344, Transcript of Ijaz
Hussain Malik from Prosecutor v. D. MiloSevic, 27 April 2007, T. 5414.

125 Ex, P2343, Witness Statement of [jaz Husasin Malik, 10 August 1996, p. 3; Ex. P2344, Transcript of ljaz
Hussain Malik from Prosecutor v. D. MiloSevic, 27 April 2007, T. 5414; Ex. P443, UNMO Report on 1 July
1995 Attack (Scheduled Incident A8), p. 1.

1126 Ex. P443, UNMO Report on 1 July 1995 Attack (Scheduled Incident A8), p. 1.

127 Ex. P2343, Witness Statement of [jaz Husasin Malik, 10 August 1996, p. 3; Ex. P2344, Transcript of Ijaz
Hussain Malik from Prosecutor v. D. Milosevic, 27 April 2007, T. 5414-5415.

1128 Ex. P2343, Witness Statement of Ijaz Husasin Malik, 10 August 1996, p. 3; Ex. P2344, Transcript of Ijaz
Hussain Malik from Prosecutor v. D. MiloSevic, 27 April 2007, T. 5415; Ex. P443, UNMO Report on 1 July
1995 Attack (Scheduled Incident A8), p. 1.

129 Ex. P2343, Witness Statement of Ijaz Husasin Malik, 10 August 1996, p. 3; P443, UNMO Report on 1 July 1995
Attack (Scheduled Incident A8), p. 1. See also Hubertus J.W. Bruurmijn, T. 2652.

130 Ex. P2343, Witness Statement of Ijaz Husasin Malik, 10 August 1996, p. 3. See also Ex. P443, UNMO Report

on 1 July 1995 Attack (Scheduled Incident AS8), p. 1.

Ex. P500, Investigation Report, 4 July 1995, pp 1-3. See also Sarajevo Adjudicated Facts III, 39.

32 Hubertus J.W. Bruurmijn, T. 2653; Ex. P443, UNMO Report on 1 July 1995 Attack (Scheduled Incident AS),
pp 2-3; Ex. P500, Investigation Report, 4 July 1995, p. 3.

133 Ex. P500, Investigation Report, 4 July 1995, pp 1, 4; Vekaz Turkovi¢, T. 3142-3144; Ex. P443, UNMO Report
on 1 July 1995 Attack (Scheduled Incident AS8), p. 3. See also Ex. P499, Transcript of Vekaz Turkovi¢ from
Prosecutor v. D. Milosevic¢, T. 5207.

1131
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424. The following morning, on 2 July 1995, at about 8:00 hours, an investigating team
composed of one investigative judge, three CSB forensic inspectors and two members of the KDZ,
arrived at the scene on Buni¢ki Potok Street.!'** The investigators, including Vekaz Turkovic,

examined the crater, measured all the traces and took photographs of the site.'!?’

425. The investigating team established that the crater was located in front of Zejna Sljivo’s
house at Bunicki Potok Street no. 233, where the garage used to be, at a distance of 4.90 metres
from the front of the house.!'*® The investigators noted that the house, which was built of “solid

materials”, was completely destroyed1137

and that the surrounding houses were heavily damaged,
including those of Fikreta Pacariz''*® and Enes Kadi¢. In the latter, the UNMOs were
accommodated.''* According to the report on the investigations, it was concluded that the
explosion was caused by a “concussion warhead rocket projectile” fired from the north, from the

surrounding VRS-held area of Nidza.'"*

426. The investigating team then moved to the impact site on Alekse Santica Street no. 50, which
is about 150 metres from the impact site at Bunicki Potok Street."'*! There, they found another
crater and rocket motor parts.''** According to the report, on 1 July 1995 at 21:30 hours, a projectile
fired from the VRS positions in Nidza''* had hit the northern top part of the house underneath the

roof before it landed in the garden, on the south eastern side of the house. '

427. Vekaz Turkovic, one of the investigators, testified that initially the team believed that there
had been two modified air bombs, one that had exploded in Bunicki Potok Street and the other that
had landed at Alekse Santica Street without exploding.''* However, the investigators did not find a
second warhead when investigating the site at Alekse Santica Street. As a consequence, they

concluded that the damage at both locations had been caused by one modified air bomb, which

1134 Ex. P500, Investigation Report, 4 July 1995, p. 3; Hubertus J.W. Bruurmijn, T. 2654.

135 Ex. P500, Investigation Report, 4 July 1995, p. 4; Ex. P501, Report of Vekaz Turkovi¢, 13 July 1995; Ex. P502,

Photographs of Site Investigation, 2 July 1995, pp 3-4; Ex. P442, Photographs, 1 July 1995 Attack (Scheduled

Incident AS8).

Ex. P500, Investigation Report, 4 July 1995, p. 3.

37 Ex. P500, Investigation Report, 4 July 1995, p.3; Ex. P442, Photographs, 1 July 1995 Attack (Scheduled
Incident AS8).

3% Ex. P500, Investigation Report, 4 July 1995, p. 4.

1139 Ex. P500, Investigation Report, 4 July 1995, p.3; Ex. P442, Photographs, 1 July 1995 Attack (Scheduled

Incident AS).

Ex. P500, Investigation Report, 4 July 1995, p. 3; Vekaz Turkovic, T. 3120. The aggressor’s positions being the

VRS positions, Vekaz Turkovié, T. 3120; Sarajevo Adjudicated Facts III, 40-41.

141 Ex. P500, Investigation Report, 4 July 1995, p. 4.

142 Ex. P500, Investigation Report, 4 July 1995, p. 4; Ex. P502, Photographs of Site Investigation, 2 July 1995, pp 2-
3.

143 Ex. P500, Investigation Report, 4 July 1995, p. 4; Sarajevo Adjudicated Facts III, 40-41.

14 Ex. P500, Investigation Report, 4 July 1995, p. 4; Ex. P502, Photographs of Site Investigation, 2 July 1995, pp 1-
3.

145 Ex, P499, Transcript of Vekaz Turkovi¢ from Prosecutor v. D. Milosevic, T. 5207.

1136
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ricocheted twice, first on the upper corner of the house and then in the garden, before finally

landing and exploding on the garage of Zejna Sljivo’s house on Bunicki Potok Street.'"*® According

to the report, the concussion warhead projectile got “unfastened from the rest of the projectile”.1 147

428. According to Turkovic¢, the investigating team was able to determine the direction of fire

(i.e. the IlidZa area) from an analysis of the distance between the two points of ricochet. According

to the witness, “it [was] a simple finding using basic human knowledge without any expertise”.1148

429. While the local police conducted their investigation, UNMOs Captain Melum and Major

Bruurmijn also conducted their own investigation.1149 In line with previous training they had

1150
d,

receive they examined the crater and its environs and used a compass to establish the origin of

the projectile.115 !

1152 Whereas the local

430. At the impact site, Melum and Bruurmijn found the projectile only,
police had already seized the propulsion system composed of six rockets of two different calibres
(128mm and 122mm),"">* found approximately 150 metres away.1154 Major Bruurmjin saw the

rockets later at the local police station.''>

431. Based on the analysis of the crater, the warhead and the propulsion system, the UNMO
investigating team concluded that the explosion of 1 July 1995 at Bunicki Potok Street had been
caused by a 231-kilogram air bomb consisting of a concussion projectile with a delayed fuse''*®
attached to two sets of three rockets each. The bomb had been launched from a rail from a direction

between 280 and 320 degrees.'"”” The UNMOs also established that the location where the

1146

e Ex. P499, Transcript of Vekaz Turkovi¢ from Prosecutor v. D. Milosevic, T. 5207; Vekaz Turkovic, T. 3119.
;

Ex. P500, Investigation Report, 4 July 1995, p. 4; Ex. P499, Transcript of Vekaz Turkovi¢ from Prosecutor v.

D. Milosevic, T. 5207.

48 Vekaz Turkovi€, T. 3119-3120, 3144. See also Vekaz Turkovi¢, T. 3155-3156.

49" Hubertus J.W. Bruurmijn, T. 2654, 2693. Major Bruurmijn was one the UNMO duty officer who responded to

Captain Melum’s call for support the evening of the incident, Hubertus J.W. Bruurmijn, T. 2648-2649; Ex. P443,

UNMO Report on 1 July 1995 Attack (Scheduled Incident A8), pp 1-2. See also MP-238, T. 2767-2770.

Hubertus J.W. Bruurmijn, T. 2631.

51 Hubertus J.W. Bruurmijn, T. 2654, 2658.

32 Hubertus J.W. Bruurmijn, T. 2658; Ex. P443, UNMO Report on 1 July 1995 Attack (Scheduled Incident A8),

p. 6.

Hubertus J.W. Bruurmijn, T. 2658; Ex. P443, UNMO Report on 1 July 1995 Attack (Scheduled Incident AS),

pp 6-7.

3% Hubertus J.W. Bruurmijn, T. 2658, 2693-2694; Ex. P443, UNMO Report on 1 July 1995 Attack (Scheduled
Incident A8), p. 6.

5 Ibid.

1156 Ex. P443, UNMO Report on 1 July 1995 Attack (Scheduled Incident A8), p.6; Hubertus J.W. Bruurmijn,
T.2697. See also Ex.P443, UNMO Report on 1 July 1995 Attack (Scheduled Incident A8), p. 1; Sarajevo
Adjudicated Facts III, 38.

157 Ex. P443, UNMO Report on 1 July 1995 Attack (Scheduled Incident AS8), p. 6; Hubertus J.W. Bruurmijn,

T. 2658, 2699.

1150
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propulsion system was found was within the same direction range of 280 and 320 degrees.''®

Based on these factors, Major Bruurmijn identified the IlidZza area, which was then held by the

VRS, as the source of fire.!1>?

432.  While the UNMO team was not allowed by the local police to investigate the impact site at
Alekse Santica Street, Major Bruurmijn had the opportunity to discuss their findings with the local
investigators.“(’0 Initially, the local police were persuaded that a distinct unexploded modified air
bomb had caused the damage there. Major Bruurmijn indicated to them that an UNMO observation
post had observed only one projectile. He also stressed the local police’s own finding that no
warhead had been found at the Alekse Santica Street site and no rockets had been found at the
Bunicki Potok Street site. As a consequence, the conclusion he shared with the local police was that
the parts retrieved at the two sites belonged to the same air bomb which had most likely fallen apart
in flight. Major Bruurmijn considers the theory of a double ricochet adduced by the local police to
be less probable than the theory that the air bomb fell apart in flight. However, in light of the fact
that he could not investigate the impact site at Alekse Santica Street, he could not exclude the

ricochet theory.1161

(v) Possible Military Targets

433.  Nefa Sljivo testified that he could not recall there being any military activity on
1 July 1995'1%% and that there were no ABiH military installations or targets near his house.''®* He
clarified that there were some ABiH soldiers in the area of Hrasnica, but not where the modified air
bomb landed.''** Similarly, he testified that during his stay in Hrasnica, approximately every two

days, the witness saw groups of three to four ABiH soldiers.''®

On the top of Mt. Igman, he
suspected there to be an ABiH base. Soldiers from this base, upon the end of their shifts, descended
to Hrasnica to their families.''®® Major Bruurmijn also stated that, as far as he was aware, there
were no military targets in the area where the explosion occurred. According to him, the only place

of any military significance would have been the Famos factory, where he had heard that the

138 Hubertus J.W. Bruurmijn, T. 2660, 2663; Ex. P443, UNMO Report on 1 July 1995 Attack (Scheduled Incident
AB), p. 6.

"% Hubertus J.W. Bruurmijn, T.2663-2664; Ex. P444, Map of Sarajevo Marked by Hubertus J.W. Bruurmijn,
showing the area on the map. The witness stressed that the crater analysis of a propelled projectile, however,
cannot establish the point of departure or the distance travelled, but only the direction of the origin of fire,
T. 2686-2688, 2698. See also Sarajevo Adjudicated Facts III, 40-41.

160 Hubertus J.W. Bruurmijn, T. 2694.

"1 Hubertus J.W. Bruurmijn, T. 2694, 2703-2704.

1162 px. P2308, Transcript of Nefa Sljivo from Prosecutor v. D. Miloevic, T. 4509.

163 Ex. P2308, Transcript of Nefa §ljivo from Prosecutor v. D. MiloSevic, T. 4509; Ex. P2307, Witness Statement of
Nefa Sljivo, 27 April 2006, p. 2.

"4 Nefa Sljivo, T. 5590.

165 Tjaz Hussain Malik, T. 6539-6243.

1 Tjaz Hussain Malik, T. 6240-6241.
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Bosnian Muslims produced ammunitions or weapons.''®” The Trial Chamber notes that the Famos

factory is located about one kilometre from Hrasnica.''®®

434.  Thorbjgrn @vergird, another UNMO based in Hrasnica until 1 May 1995,"'% testified that
the ABiH 4™ Motorised Brigade had its headquarters in the centre of Hrasnica.''” He, however,
also stated that the centre of Hrasnica was a “residential civilian area”.""”! Furthermore, when faced
with the information that the 4™ Motorised Brigade consisted of 3,000 to 3,500 military men,

Thorbjgrn @vergird answered that he had never seen so many soldiers in Hrasnica.''’?

(vi) Findings

435. The Trial Chamber finds beyond a reasonable doubt that on 1 July 1995 at about 21:30
hours, a modified air bomb exploded at Bunicki Potok Street, injuring 13 persons. The Trial
Chamber finds that the bomb fell in a civilian area of Hrasnica with no military activities nearby.
The only reasonable inference is that all the victims were civilians not taking part in hostilities at
the time. The Trial Chamber bases its conclusion on the fact that (i) the air bomb landed in a
residential area and (ii) the victims included a housewife, a student, a business woman, three

children, pensioners and UNMOs.

436. The Trial Chamber notes that the evidence shows two alternative explanations of the manner
of the shell explosion: one based on the double ricochet theory; the other that the bomb
disassembled in flight, losing its propulsion system on Alekse Santica Street at about 150 metres
from where it finally landed and exploded. The Trial Chamber is unable to reach a conclusion
beyond a reasonable doubt on this issue as both explanations, based on the evidence, appear
plausible. Regardless of which of the two explanations is correct, the Trial Chamber is however
satisfied beyond a reasonable doubt that the modified air bomb originated from the VRS held

territory of Ilidza.''”?

167 Hubertus J.W. Bruurmijn, T. 2664-2665.

168 The Famos factory is located immediately to the right of Hrasnica, Thorbjgrn @vergird; T.2956-2957;
Ex. P485, Map Marked by Thorbjgrn @vergard, mark “F”.

Thorbjgrn @vergérd, T. 2950; Ex. P481, Witness Statement of Thorbjgrn @vergard, 30 April 1996, para. 1.
Thorbjgrn @vergard, T. 2965, 2980-2981, also stating that the headquarters of the 4™ Motorised Brigade was
located in a basement of a big building for civilians; Ex. P481, Witness Statement of Thorbjgrn @vergérd, 30
April 1996, para. 13; Ex. D34, MaE Marked by Thorbjgrn @vergard. The Trial Chamber notes that the distance
between the headquarters of the 4™ Motorised Brigade and the incident scene is of about 1 km, Ex. D34, Map
Marked by Thorbjgrn @vergard; Ex. P2383, Map Marked by Mirsad Kuéanin.

"1 Ex. P481, Witness Statement of Thorbjgrn @vergérd, 30 April 1996, para. 13.

"2 Thorbjgrn @vergard, T. 2965.

173 See also Sarajevo Adjudicated Facts III, 40-42.
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(1) 28 August 1995 (Incident A9)

(i) Indictment

28 August 1995: A 120mm mortar shell landed in Mula-Mustafe Baseskije Street outside the
entrance to the City Market. At least 35 persons were killed and 78 were injured. The origin of the
fire was Trebevié, VRS territory.I 174

(i) The City Market

437. The indoor city market of Sarajevo (“City Market”) is located in a building in the city
centre, on Mula-Mustafe BaSeskije Street."'”” The City Market is approximately 100 metres from the
Markale open market.''’® At the time, the Sarajevo police had warned people not to gather in public
places due to the risk of shelling and sniping attacks. In spite of this warning, Markale was one of

the places where people would gather in large groups.1 177

(iii) Incident

438.  On the morning of 28 August 1995, Dula Leka, a 65 years old pensioner, was shopping for
groceries in the city centre with her husband Ahmed.''"”® At about 11:00 hours, they were in the
vicinity of the City Market and as they approached the corner of the market building, a shell landed
and exploded in front of the entrance to the City Market.''” Pula Leka was standing at about five to

180 and the blast knocked her down to the pavement.''®' She

seven metres from the impact point
was wounded on the left arm and breast.''®* Around her, she saw injured persons lying on the street
moaning in pain or crying for help.''® Pula Leka also saw a lot of dead persons covered in blood
on the street,1184 including her brother-in-law at about 10 metres from her.!'® At that moment, she

did not know where her husband was.''® A taxi drove her to KoSevo Hospital where she was

1174 Scheduled Incident A9.

175 Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,
p. 2.

176 Sead Besic, T.3289-3290. See also Ex.P67, UNPROFOR Investigation Report on Scheduled Incident A9
(Markale Market, 28 August 1995), p. 7. See supra para. 350.

177 Nedzib Dozo, T. 4574-4576; Ex. P1937, Witness Statement of NedZib Pozo, 22 November 1995, p- 3.

178 Ex. P62, Witness Statement of Pula Leka, 29 August 1995. See also Ex. P61, Witness Statement of Pula Leka,
25 February 1996, p. 2.

179 Ex. P62, Witness Statement of Pula Leka, 29 August 1995. See also Sarajevo Adjudicated Facts 111, 43.

1180 Ex. P61, Witness Statement of Pula Leka, 25 February 1996, p. 2.

181 Ex. P62, Witness Statement of Pula Leka, 29 August 1995.

82 Ibid.

U8 Ibid.

118 Ex. P62, Witness Statement of Pula Leka, 29 August 1995; Ex. P61, Witness Statement of Pula Leka,
25 February 1996, p. 2; Ex. P2294, Video of victims being removed from the site of Scheduled Incident A9
(Markale Market, 28 August 1995).

11:2 Ex. P61, Witness Statement of Pula Leka, 25 February 1996, p. 2.

Ibid.
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treated for her wounds."'®” She was then transferred to the Thorax Surgery Clinic of the Clinical

1188

Centre of Sarajevo University,''®® where she remained for another four to five days.''® While at the

Kosevo hospital, Dula Leka noted that the hospital was “very busy because of the large number of

wounded people”. 190

439. According to Dula Leka, the city centre where the shell landed was a strictly civilian area,

with no military activity.l 191

(iv) Investigation

a. Introduction

440. The incident at the City Market became commonly known as Markale II, to distinguish it
from an earlier incident of a similar scale which occurred on 5 February 1994 at the nearby open
market.''”* The mortar impact on the City Market was observed from the UNMO observation post 1
(“OP-17), situated at Colina Kapa, south of Sarajevo on the hills overlooking the city.""®® Within
one hour after the explosion, three separate investigations were initiated by French UNPROFOR

engineers, UNMO team and Bosnian police.1 194

441. Later the same day, a follow-up investigation and analysis of all the evidence, including the
findings of the UNPROFOR and UNMO teams, as well as the OP-1 observation, was also carried
out by a senior UNPROFOR intelligence officer (‘UNPROFOR G-2")"'"> on instructions of Lt.

187 Ex. P61, Witness Statement of Pula Leka, 25 February 1996, p. 2; Ex. P62, Witness Statement of Pula Leka,

29 August 1995.

1188 Ex. P62, Witness Statement of Pula Leka, 29 August 1995.

118 Ex. P61, Witness Statement of Pula Leka, 25 February 1996, p. 2. See also Ex. P637, Medical Certificates from

Kosevo Hospital, 28 August 1995, p. 2.

Ex. P62, Witness Statement of Pula Leka, 29 August 1995. See also Ex. P635, Medical Record from Kosevo

State Hospital, 28 August 1995; Ex. P637, Medical Certificates from KoSevo Hospital, 28 August 1995;

Ex. P638, Medical Record from KoSevo Hospital, 28 August 1995; Ex. P640, Medical Record from Kosevo

Hospital, 30 August 1995; Ex. P643, Medical Record from KoSevo Hospital, 28 August 1995.

91 Ex. P61, Witness Statement of Dula Leka, 25 February 1996, p. 2.

192 See supra paras 350-358; Ex. P2357, Transcript of Rupert Smith from Prosecutor v. D. Miloevic, T. 3335.

193 Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3; Ex. P66, Transcript of Thomas Knustad
from Prosecutor v. D. Milosevic, T. 1987-1988. OP-1 is marked with a cross to the south of Sarajevo in a map
annexed to Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 7. See also Harry Konings,
T. 5340, 5344; Ex. P. 2297, Photograph of Sarajevo Marked by Harry Konings; Ex. P2298, Map Marked by
Harry Konings: Ex. D70, Map of Sarajevo Marked by Mirza Sabljica.

W94 See infra paras 444-455.

195 Ex, P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 2;
Ex. P2356, Report of Markale II Incident, 29 August 1995; Ex. P2357, Transcript of Rupert Smith from
Prosecutor v. D. Milosevi¢, T.3335-3336. G-2 stands for the intelligence officer for the UNPROFOR
Headquarters, Ex. P2349, Transcript of Rupert Smith from Prosecutor v. S. MiloSevic, 9 October 2003,
T. 27330-27331; Harry Konings, T. 5368.
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General Rupert Smith, the UNPROFOR Commander for BiH. The conclusions of the UNPROFOR

G-2 were included in one final report.''*

b. UNMO Observation Post 1

1197

442. The OP-1 comprised an observation post proper ' and a house about 150 metres downhill,

where the UNMOs would sleep, when at the post, but not on duty.''*® Both locations had a strategic
view over all the city of Sarajevo.''” OP-1 was run by members of the UNMO team Sarajevo

Central 1 (“SC—l”),1200 which had its team base in Sedrenik'*’' and at the time was under the

command of Lt. Col. Harry Konings."*"

443. At about 9:00 hours on 28 August 1995, UNMOs Thom Knustad from Norway1203 and Paul

1205

Conway from Ireland assumed their duties at OP-1."2"* It was a bright, sunny morning and

1206 while Conway was at the observation post.'*”” At about

k1208

Knustad was sitting outside the house
11:00 hours, Knustad saw a smokestac coming up from what he instantly identified as the

Markale area and then heard the impact about five to six seconds later."*”” Knustad joined Conway

19 Ex. P2349, Transcript of Rupert Smith from Prosecutor v. S. Miloevié, 9 October 2003, T. 27330-27331. See

also Ex. P2357, Transcript of Rupert Smith from Prosecutor v. D. MiloSevic, T. 3336; Ex. P67, UNPROFOR

Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 2.

Ex. P2299, Photograph of Observation Post 1 in Sarajevo.

1198 Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3.

1199 Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3; Ex. P66, Transcript of Thomas Knustad

from Prosecutor v. D. Milosevic, T. 1994; Harry Konings, T. 5345; Ex. P1518, Map of Sarajevo. See also Ex.

D97, Map of Sarajevo.

Harry Konings, T. 5341; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 12 March

2007, T. 3552.

Harry Konings, T. 5402; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12 March

2007, T. 3552. See also Ex. P2297, Photograph of Sarajevo Marked by Harry Konings. Sedrenik, in the north-

east part of Sarajevo, Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 12 March 2007,

T. 3552.

Harry Konings, T. 5383; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12 March

2007, T. 3552.

Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3; Ex. P2290, Transcript of Harry Konings

from Prosecutor v. D. Milosevic, 12 March 2007, T. 3585.

1204 Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3; Ex. P66, Transcript of Thomas Knustad
from Prosecutor v. D. Milosevic¢, T. 1993-1994.

1205 Ex. P66, Transcript of Thomas Knustad from Prosecutor v. D. MiloSevi¢, T. 1993-1994. See also Ex. P2290,

Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12 March 2007, T. 3584; Harry Konings, T. 5365.

Ex. P66, Transcript of Thomas Knustad from Prosecutor v. D. MiloSevic, T. 1996-1997; Ex. P64, Witness

Statement of Thomas Knustad, 21 May 1996, p. 3.

1207 Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3; Ex. P66, Transcript of Thomas Knustad

from Prosecutor v. D. MiloSevic, T. 1997. See also Ex. P2299, Photograph of Observation Post 1 in Sarajevo.

“Smokestack is the smoke that would develop from an impact of, for example, a mortar grenade or an artillery

grenade, mainly grey towards black of colour”, Ex. P66, Transcript of Thomas Knustad from Prosecutor v.

D. Milosevic, T. 1995. See also Sarajevo Adjudicated Facts III, 43.

Sound travels at about 300 metres per second, Ex. P66, Transcript of Thomas Knustad from Prosecutor v.

D. MiloSevic, T. 1995-1996. See also Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3.
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1210

at the observation post, ©~ where they recorded the incident in the log book kept there and Conway

immediately reported the incident to the UNMO headquarters at the PTT building."*"!

12100 Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3; Ex. P66, Transcript of Thomas Knustad
from Prosecutor v. D. Milosevic¢, T. 1997.
R 7
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c. UNMO and UNPROFOR Investigations

444.  Lt. Col. Konings,as UNMO’s team leader was informed of the explosion via UNMO radio
as he was driving to SC-1, on his way back from the UNMO Headquarters.1212 A few minutes after
he reached the team base in Sedrenik, the local police called him requesting assistance for the
investigation. Konings and two colleagues, Captain Carbonel from Spain and Lt. Higgs from the

United Kingdom, picked up the CSB officers from the police station and arrived at the scene of the

incident about 30 to 40 minutes after the explosion.1213

445. Upon arrival at the City Market, they observed layers of broken glass, many blood pools and

1214

body parts on the street. The dead bodies, however, had already been removed from the

scene.'””® A team of UNPROFOR French officers was already active on the scene and some

members of the Sarajevo police were also present.1216 The UNMOs, the French UNPROFOR and

the CSB police carried out parallel, but separate investigations.1217

446. The UNMO team and the French UNPROFOR engineers processed the scene by performing

the crater analysis and calculating the azimuth bearing independently of each other.'*'® The crater

1219

was located in front of the entrance of the City Market building, =~ whereas the tail fin of the shell

1220

was found a little further away from the crater “ and was identified as that of a 120mm mortar

projectile.'**!

1212 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 12 March 2007, T. 3565. See also
Harry Konings, T. 5354.

1213 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12 March 2007, T. 3566; Ex. P2292,
UNMO Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), pp 1, 3; Ex. P526,
Criminal Investigation File of Sarajevo Police RegardingScheduled Incident A9, 28 August 1995, pp 1, 6;
Ex. P524, Transcript of Sead Besic from Prosecutor v. D. Milosevic, T. 2569-2570.

1214 Ex, P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12 March 2007, T. 3566.

1215 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 12 March 2007, T. 3581; Ex. P2294,
Video of victims being removed from from the site of the on Scheduled Incident A9 (Markale Market, 28 August
1995); Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August
1995, pp 2, 7.

1216 Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), pp 2-
3, 6-8; P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, T. 3567, 3578; Ex. P526, Criminal
Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 1, 6; Ex. P2294,
Video of victims being removed from from the site of the on Scheduled Incident A9 (Markale Market, 28 August
1995). See also Ex. P461 (under seal), T. 2413; Ex. P460 (under seal), para. 26.c.

1217 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Miloevic, 12 March 2007, T. 3569, 3578-3579;
Harry Konings, T. 5353. See also Ex. P523, Witness Statement of Sead Besic, 25 April 2006, p. 2.

1218 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevi¢, 12 March 2007, T. 3578-3579.

219 Ex. P2292, UNMO Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3;
Ex. P2294, Video of victims being removed from the site of Scheduled Incident A9 (Markale Market, 28 August
1995).

120 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Miloevi¢, 12 March 2007, T. 3569-3570.

1221 Ex. P2322, Report on Investigation of Markale II Incident, 6 September 1995, pp 1, 9; Ex. P67, UNPROFOR
Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 6.
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447. According to Konings, the imprint of the crater in the asphalt was very clear and it was
immediately recognised as one from a mortar projectile — which can be distinguished from any

1222 _ caused by a 120mm mortar shell.'** Based on the shrapnel dispersion

other artillery projectile
pattern of the crater, the UNMOs concluded that the mortar projectile had been fired from a
southern direction at an azimuth bearing of approximately 170 degrees.'” The French
UNPROFOR also reached the conclusion that the mortar shell had been fired from a southerly
direction, specifically from a bearing of 2850 milliéms, which corresponds to about 160 deglrees.1225
The French UNPROFOR then measured the distance between the crater and the wall of the City
Market building.'** This data was used to calculate the minimum angle at which the mortar shell

impacted on the asphalt, which resulted in 67 degrees.1227

448. The azimuth bearing and the estimated angle of impact, however, were insufficient to
determine with precision the firing position, as the distance a mortar projectile can travel varies
depending on the propulsion charge used.'”® As the latter was unknown, neither the UNMO team
nor the UNPROFOR team could establish the exact origin of fire.'””” The UNPROFOR team,
however, estimated that the mortar shell could have been fired with small charge from a distance of

500 to 600 metres, or with a stronger charge from a greater distance up to 5,000 metres. The latter

1222 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevi¢, 12 March 2007, T.3570. For a

detailed discussion on the importance of this distinction see Harry Konings, T. 5369, 5373.
Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995
(BCS version), p. 37; Harry Konings, T. 5369; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D.
Milosevic, 12 March 2007, T.3581; Ex. P2292, UNMO Investigation Report on Scheduled Incident A9
(Markale Market, 28 August 1995), p. 3; Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9
(Markale Market, 28 August 1995), p. 6.
124 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12 March 2007, T. 3573; Ex. P2291,
Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 13 March 2007, T. 3599; Ex. P2292, UNMO
Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3; Sarajevo Adjudicated
Facts III, 44.
Ex. P2294, Video of victims being removed from the site of the on Scheduled Incident A9 (Markale Market,
28 August 1995), at 6:00 minutes; Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9
(Markale Market, 28 August 1995), p. 7; Ex. P2291, Transcript of Harry Konings from Prosecutor v. D.
Milosevic, 13 March 2007, T. 3596-3597; Ex. P2292, UNMO Investigation Report on Scheduled Incident A9
(Markale Market, 28 August 1995), p. 3. See also Sarajevo Adjudicated Facts 11, 44.
126 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Miloevi¢, 12 March 2007, T. 3579.
127 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevi¢, 12 March 2007, T.3575-3576;
Ex. P2292, UNMO Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3;
Ex. P2322, Report on Investigation of Markale II Incident, 6 September 1995, p. 8; Ex. P2316 (under seal),
p- 23; Ex. P2302, UNMO Patrol Report on Scheduled Incident A9 (Markale Market, 28 August 1995), pp 1-3;
Harry Konings, T. 5363.
Ex. P2316 (under seal), p.23; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12
March 2007, T.3575, 3583-3584, 3586; Ex.P2291, Transcript of Harry Konings from Prosecutor v.
D. MiloSevic, 13 March 2007, T. 3600. See also Ex. P476, Report on Market Firing Incident Involving Mortars
in the Sarajevo Area Dated 28 August 1995, 3 August 2006, p. 13.
1229 Ex. P2292, UNMO Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 1;
Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 17.
See also Ex. P2316 (under seal), p. 23.

1223

1225

1228
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1230

option placed the origin of fire on Mt. Trebevic, behind the confrontation lines, = which were at

about 1,050 metres from the impact point.'**’

449.  After filing his report, Konings spoke with OP-1 observers Thomas Knustad and Paul
Conway.'*** The morning of the incident was sunny, there was no wind and the observers had good
visibility on almost the entire city.123 3 The two observers did not hear any mortar being fired until

they saw the smokestack from the market area and subsequently heard the impact.1234

Konings
testified that an outgoing 120mm round makes a “loud bang”, creates a flash and smoke, which in
his professional opinion could not be missed on a clear and quiet day such as 28 August 1995.
According to him, this specific mortar round must then have been fired from farther away behind
the mountain ridge, which muffled the sound.'?* Knustad, who also had expertise in artillery,
confirmed this reasoning and stated that he would not have heard the round being fired from behind
the VRS line “due to the configuration of the terrain and the way the sound would move behind the
hill, behind [his] position”.'>*® Based on those observations in conjunction with his own findings
during the investigations, Konings concluded that the firing position was located in the VRS-held

territory. 1237

1230 Ex. P2316 (under seal), p. 22; Ex. P2322, Report on Investigation of Markale II Incident, 6 September 1995,
pp 1-9; Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August
1995), p. 3. See also Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12 March 2007,
T. 3586; Ex. P2291, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 13 March 2007, T. 3600;
Ex. P476, Report on Market Firing Incident Involving Mortars in the Sarajevo Area dated 28 August 1995, 3
August 2006, p. 13.

21 Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3.

See also Ex. P66, Transcript of Thomas Knustad from Prosecutor v. D. Milosevic, T. 2001-2002; Ex. P69, Map

of Sarajevo Area Marked by Thomas Knustad in Prosecutor v. D. Milosevic; Ex. P1518, Map of Sarajevo.

Ex. P2299, Photograph of Observation Post 1 in Sarajevo, marked by Harry Konings.; Ex. P2290, Transcript of

Harry Konings from Prosecutor v. D. MiloSevic, 12 March 2007, T. 3584-3585. See also Harry Konings, T. 5346

Harry Konings, T. 5364-5365; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic,

12 March 2007, T. 3584-3586; Ex. P2299 Photograph of Observation Post 1 in Sarajevo.

1234 Ex. P66, Transcript of Thomas Knustad from Prosecutor v. D. MiloSevic, T.2004-2006; Ex. P64, Witness

Statement of Thomas Knustad, 21 May 1996, p. 3; Ex. P2290, Transcript of Harry Konings from Prosecutor v.

D. Milosevic, 12 March 2007, T. 3585.

Harry Konings, T. 5363-5367; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic,

12 March 2007, T. 3584-3586; Ex. P2291, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 13

March 2007, T. 3602-3603; Ex. P66, Transcript of Thomas Knustad from Prosecutor v. D. MiloSevic, T. 2004-

2006, 2048-2049; Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3; Ex. P2356, Report of

Markale II Incident, 29 August 1995; Ex. P2349, Transcript of Rupert Smith from Prosecutor v. S. MiloSevic,

9 October 2003, T. 27330, 27406; Ex. P2357, Transcript of Rupert Smith from Prosecutor v. D. Milosevic,

T. 3337-3338.

1236 Ex. P66, Transcript of Thomas Knustad from Prosecutor v. D. MiloSevic, T.2004-2006; Ex. P64, Witness

Statement of Thomas Knustad, 21 May 1996, p. 3. See also Ex. P2356, Report of Markale II Incident, 29 August

1995; Ex. P2349, Transcript of Rupert Smith from Prosecutor v. S. Milosevic, 9 October 2003, T. 27330, 27406;

Ex. P2357, Transcript of Rupert Smith from Prosecutor v. D. Milosevic, 9 October 2003, T. 3337-3338.

Harry Konings, T.5411-5412.; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic,

12 March 2007, T. 3583-3586. See also Ex. P2356, Report of Markale II Incident, 29 August 1995; Ex. P2349,

Transcript of Rupert Smith from Prosecutor v. S. MiloSevic, 9 October 2003, T. 27330, 27406; Ex. P2357,

Transcript of Rupert Smith from Prosecutor v. D. MiloSevic, T. 3337-3338; Sarajevo Adjudicated Facts III, 44,

47.

1232

1233

1235

1237
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450. In addition, at the time of the incident, the mortar-locating Cymbaline radar used by
UNPROFOR G-2 was operating in the area.'”*® The radar was set on a direction arc and elevation
that would have detected the trajectory of any mortar fired within a range of 950 metres or less.'*
The analysis of the data collected from the radar showed that a mortar shell fired from a distance of
900 metres from the impact zone would have reached a height on its trajectory which would have
been registered by the radar beam. For the mortar shell which hit the City Market to pass undetected
by the radar, its trajectory must have been lower than the radar beam, which meant that the shell
had been fired from a position at a range between 1,550 and 3,500 metres, depending on the

propulsion charge.1240

451. Based on the findings of the UNMO and UNPROFOR investigations, the observation of
Knustad and Conway, as well as the data collected by radar, the UNPROFOR G-2 report submitted
to Smith concluded that the firing position of the mortar shell was located in the VRS held territory,

probably Lukavica, at a distance of between 3,000 to 5,000 metres. ' ?*!

d. Local Police Investigations

452. The local police investigation team consisted of the investigative judge of the High Court in
Sarajevo, a prosecutor from the High Public Prosecutor’s Office in Sarajevo, KDZ officers and
CSB police and forensic officers.'**? Upon their arrival at the scene, the team noted that most of the
bodies had been removed and all the injured persons had been taken to hospital.'**> The CSB police

officers observed the crater caused by the mortar which was on one lane of the road, close to the

1238 Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3;
Ex. P2316 (under seal), p. 23; Ex. P2356, Report of Markale II Incident, 29 August 1995.

Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3.
See also Ex. P2316 (under seal), p. 23; Ex. P2356, Report of Markale II Incident, 29 August 1995.

Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3;
Ex. P2356, Report of Markale II Incident, 29 August 1995; Ex. P2349, Transcript of Rupert Smith from
Prosecutor v. S. Milosevic, 9 October 2003, T. 27330; Ex. P2357, Transcript of Rupert Smith from Prosecutor v.
D. Milosevic, T. 3335-3338. But see Ex. P2316 (under seal), p. 23, stating that the radars were not very effective.
1241 Ex. P2356, Report of Markale II Incident, 29 August 1995.

1242 Ex. P524, Transcript of Sead Besic in Prosecutor v. D. Milosevic, 20 February 2007, T. 2569-2570; Ex. P526,
Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 1, 6. See
also Ex. P462, Transcript of MP-238 from Prosecutor v. D. Milosevic, 19 February 2007, T. 2562; Ex. P2290,
Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 12 March 2007, T. 3568.

Ex. P523, Witness Statement of Sead Besic¢, 25 April 2006, p.2; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, p. 7; Ex. P2294, Video of victims being
removed from the site of Scheduled Incident A9 (Markale Market, 28 August 1995).

1239

1240

1243
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pavement.1244 The scene was secured by them and access was allowed only to the local and

. . . . . 124
international mvestigative teams. 5

453. Although the scene had been slightly altered by the removal of killed and injured
persons,'**® the crater itself had not been altered. As one of the witnesses explained, the crater was
in the asphalt and could have been modified only with the use of heavy machinery over a significant

1247 In fact, the

span of time, which could not have gone unnoticed by those present at the scene.
crater itself remained unchanged for many years after the event.'**® The buildings surrounding the
impact area were visibly damaged around a radius of about 50-60 metres on both sides of the
street.'”* Sead Besic, one of the CSB forensic officers, commenced the examination of the scene,

took photographs, collected evidence and made a free-hand sketch of the scene.'?"

454. The stabiliser fin from the projectile was found at about 20 metres from the crater. It was
slightly damaged either by the explosion itself or by the cars that passed by the impact zone
area.'”' It was collected and analysed together with numerous shell fragments of different sizes.'*
The investigators established that the stabiliser was that of a 120 mm light contact fuse mortar shell.
Moreover, based on the inscription “MK K 74 KB 9307 it had on the back, they were also able to

determine that the mortar shell had been manufactured in July 1993 in the Krusnik factory.125 3

1244 Ex. P461 (under seal), T. 2418-2420. See also Ex. P463, Photograph of impact site marked by witness MP-238,
Ex. P464, Photograph of Impact Site Marked by Witness MP-238, 19 February 2007; Ex. P526, Criminal
Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 37,
40.

1245 Ex. P523, Witness Statement of Sead BegSi¢, 25 April 2006, p.2; Ex. P526, Criminal Investigation File of

Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 1, 7, 14.

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,

p- 2.

1247 Ex. P461 (under seal), T. 2418-2419, 2429.

1248 Ex. P461 (under seal), T. 2419.

1249 Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, p. 9
and p. 68 (BCS version).

1250 Ex. P522, Witness Statement of Sead Begi¢, 28 November 1997, pp 3, 15-19; Ex. P524. Transcript of Sead Besic¢
from Prosecutor v. D. MiloSevic, 20 February 2007, T. 2572, 2585-2586; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 8, 13-14, 24-26 and 34-56 (BCS
version). See also Ex. P528, Sketch Regarding Scheduled Incident A9 Marked by Sead Besic; Sead Besic,
T. 3282-3283.

31 Ex. P524, Transcript of Sead Beli¢ from Prosecutor v. D. MiloSevi¢, T.2582-2584; Ex. P526, Criminal

Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995 (BCS version), pp 57-

60.

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995

(BCS version), pp 61-63.

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,

pp 7, 16-17; Ex. P460 (under seal), para. 26(a); Ex. P465, Criminal Investigation File, 29 August 1995, pp 2-5;

Ex. P690, Expert Analysis Regarding Shelling in Sarajevo on 28 August 1995, 29 August 1995, pp 2-4. See also

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995

(BCS version), pp 60, 62; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12 March

2007, T. 3571-3572; Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28

August 1995), p. 6. The UNPROFOR French engineers further reported that the ammunition was unmarked,

unpainted and with a brushed steel finish, based on which they assessed that it was of Serb manufacture and

1246

1252

1253
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455. As for the crater analysis, based on the features of the shrapnel traces, which were most

1254 the KDZ and forensic officers established that the mortar

intense and deep on the southerly side,
shell had been fired from the southern bearing of 170 degrees, with an error margin of five
degrees.125 > The KDZ officers then calculated the angle of impact of the shell on the street 1256 hased
on the fuse crater, the distance between the crater and the City Market building and the height of the
building.'’ They established that the minimum angle of descent was 67 degrees and that therefore
the shell had impacted the surface at an angle of approximately 70 degrees.125 ® In the absence of
information as to the charge used to fire the mortar projectile, however, the investigators could not
make any firm determination of the distance the shell had been fired from and its exact point of

origin. 1239

e. Casualties

456. On the same day, after the investigations at the impact scene were concluded, the CSB team
and the UNMOs went to KoSevo and State hospitals to determine how many casualties had been
caused by the explosions at the City Market.'** According to the official note drafted by the CSB
investigative team on the same day, 33 dead bodies were taken to KoSevo hospital and 2 to the State
hospital, for a total of 35 fatalities. Fifty-seven injured persons were admitted to KoSevo hospital
and 21 to State hospital.1261 The following day, additional three persons wounded in the explosion

succumbed to their injuries,1262 bringing the total number of fatal casualties to 38.

matched the ammunition commonly used by the VRS, Ex. P67, UNPROFOR Investigation Report on Scheduled
Incident A9 (Markale Market, 28 August 1995), pp 3, 6; Ex. P2322, Report on Investigation of Markale II
Incident, 6 September 1995, pp 1, 9.

123% Ex.P461 (under seal), T.2427, 2429; Ex. P524, Transcript of Sead BeSi¢ in Prosecutor v. D. Milosevic,
20 February 2007, T. 2578-2580. See also Ex. P463, Photograph of Impact site marked by witness MP-238,
19 February 2007; Ex. P464, Photograph of Impact Site Marked by Witness MP-238, 19 February 2007.

1255 MP-238, T.2744-2746; Ex. P461 (under seal), T.2426-2429, 2435; Ex. P524, Transcript of Sead BeSi¢ in
Prosecutor v. D. Milosevic, 20 February 2007, T. 2578-2580; Ex. P463, Photograph of Impact Site Marked by
Witness MP-238; Ex. P464, Photograph of Impact Site Marked by Witness MP-238, 19 February 2007;
Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp
18-21; Ex.P465 Criminal Investigation File, 29 August 1995, p.5; Ex. P690, Expert Analysis Regarding
Shelling in Sarajevo on 28 August 1995, 29 August 1995. See also Sarajevo Adjudicated Facts III, 44.

12 Ex. P461 (under seal), T. 2427.

%7 Ex.P461 (under seal), T. 2427, 2435-2436, 2453-2456; Ex. P466, Extract from Criminal Investigation Fire,
29 August 1995; Ex. P467, Diagram and Estimates of Missile Bomb Impact, 29 August 1995; Ex. P526,
Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 22-23.

2% Ex. P461 (under seal), T. 2427, 2435-2436, 2453-2456; Ex. P466, Extract from Criminal Investigation Fire,
29 August 1995; Ex. P467, Diagram and Estimates of Missile Bomb Impact, 29 August 1995; Ex. P526,
Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 22-23.

1259 Ex. P461 (under seal).

1260 Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,

pp 8-9; Ex. P68, UNMO Patrol Report on Scheduled Incident A9 (Markale Market, 28 August 1995), pp 1-2;

Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevi¢, 12 March 2007, T.3581-3582;

Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 14;

Ex. P2292, UNMO Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 2.

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,

pp 7-9. See also Ex. P68, UNMO Patrol Report on Scheduled Incident A9 (Markale Market, 28 August 1995),

1261
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457. As aresult of the investigations, it was established that the following persons died as a result
of the explosion:1263 Samir Topuzovic’,1264 Senad Muratovic’,1265 Hajrudin Hozo,1266 Muhamed
Kukic’,1267 Zeno Ba§evic’,1268 Salko Duralkovic’,1269 Najla Fazlic’,1270 Husein Bekte§evié,1271 Ilija
Keranovié,1272 Ismet Klaricf,1273 Meho Zeéo,1274 Jasmina Hodiié,1275 Mejra Cocalié,1276 Salko

Ali(f,1277 BlaZenka Smoljan,1278 Omer Ajanovic’,1279 Vehid Komar,1280 Adnan Ibrahirnagic’,1281

p- 2; Ex. P2292, UNMO Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995),
p-2; Ex. P633, Medical Records from the Sarajevo State Hospital, 28 August 1995; Ex. P634, Medical
Certificates and Records from the Sarajevo State Hospital, 28 August 1995; Ex. P635, Medical Record from
Kosevo State Hospital, 28 August 1995; Ex. P636, Medical Record from KoSevo State Hospital, 28 August
1995; Ex. P637, Medical Record from KoSevo State Hospital, 28 August 1995; Ex. P638, Medical Record from
Kosevo Hospital, 28 August 1995; Ex. P639, Medical Certificates from Kosevo Hospital, 30 August 1995;
Ex. P640, Medical Record from Kosevo Hospital, 30 August 1995; Ex. P641, Medical Record from Kosevo
Hospital, 3 September 1995; Ex. P642, Medical Record from KoSevo Hospital, 29 August 1995; Ex. P643,
Medical Record from KoSevo Hospital, 28 August 1995; Ex. P644, Autopsy Record from KoSevo Hospital,
28 August 1995; Sarajevo Adjudicated Facts III, 45.

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,
p. 12.

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,
pp 3, 9.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 1; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 77-78.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 2; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 79-80.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 3; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 81-82.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 4; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 83-84.

Ex. P644, Autopsy Record from KosSevo Hospital, 28 August 1995, p. 5; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 85-86.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 6; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 87-88.

Ex. P644, Autopsy Record from KosSevo Hospital, 28 August 1995, p. 7; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 89-90.

Ex. P644, Autopsy Record from KosSevo Hospital, 28 August 1995, p. 8; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 91-92.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 9; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 93-94.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 10; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 95-96.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 11; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 97-98.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 12; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 99-100.

1276 Ex. P637, Medical Certificates from Kogevo Hospital, 28 August 1995, p. 1; Ex. P644, Autopsy Record from
Kosevo Hospital, 28 August 1995, p. 13; Ex. P526, Criminal Investigation File of Sarajevo Police Regarding
Scheduled Incident A9, 28 August 1995, (BCS version), pp 101-102.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 14; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 103-104.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 15; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 105-106.

Ex. P644, Autopsy Record from KosSevo Hospital, 28 August 1995, p. 16; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 107-108.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 17; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 109-110.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 18; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 112-113.

1262
1263
1264
1265
1266
1267
1268
1269
1270
1271
1272
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1275
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. o 1282 yyiqnc .12 . . v ¢ 1284 .12
Mirsad Kovacevié, 8 Hidajet Alic, 8 Hamid Smailhodzié, 8 Goran Poturkovié, 8 Meho

12 .. . . 1287 12 c & .12 .1 . 12
Herceglid, 86 Mesudija Kerovid, 87 Vera Brutus, 88 Hajrudin Satrovid, 89 Ajdin Vukotié, %0

Ibrahim Hajvaz,1291 Sevda Brkan,1292 Halida (Vjepic’,1293 Pasa Crnéalo,1294 Sabaheta Vukotic’,1295

Hasim Kurtovié,1296 Esad Corambegié,1297 Merima Ziga,1298 Osman Mahmutovié, Rijad Gorvo and

Alija D7evlan.'*”

458. The persons who were injured in the explosion and known by name were:" Ethem

- 21301 - v 1302 - - o1 . v. . 1304 v Y
Husovié, 391 Rasim Fara¢, Osman Levanta, 392 Reriz Kanlié, 3% Mirza Hodzié, 394 Nedzad Korjenic,

1282 Ex. P644, Autopsy Record from Kosevo Hospital, 28 August 1995, p. 19; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 114-115.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 20; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 116-117.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 21; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 118-119.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 22; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 120-121.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 23; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 122-123.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 24; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 124, 126.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 25; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 125, 127.

128 Or Hajro Satrovi¢, Ex. P644, Autopsy Record from Kosevo Hospital, 28 August 1995, p. 26; Ex. P526, Criminal

Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 128-

129.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 27; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 130-131.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 28; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 132-133.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 29; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 134-135.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 30; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 136-137.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 31; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 138-139.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, pp 32-33; Ex. P526, Criminal Investigation

File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 140-141.

2% Or Nagim Kurtovi¢, Ex. P644, Autopsy Record from Ko3evo Hospital, 28 August 1995, p. 34; Ex. P526,
Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS
version), pp 142-143.

1297 Or Coranbegié, Ex. P644, Autopsy Record from Kosevo Hospital, 28 August 1995, p. 35; Ex. P526, Criminal

Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 144-

145.

Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, p. 36; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, (BCS version), pp 146-147. The UNMOs

initially confirmed 31 killed persons and 79 injured (with 64 names provided by the Ministry of Health, Ex. P67,

UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 17; Ex. P68,

UNMO Patrol Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 2; Ex. P2292, UNMO

Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 2.

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,

p. 12; Ex. P644, Autopsy Record from KoSevo Hospital, 28 August 1995, pp 39, 42, 43.

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,

pp 4-5, 9-11.

Ex. P639, Medical Certificates from Kosevo Hospital, 30 August 1995, p. 2; Ex. P526, Criminal Investigation

File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1302 See Ex. P638, Medical Record from Kosevo Hospital, 28 August 1995, p. 1; Ex. P526, Criminal Investigation
File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.
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Razija Coli¢,”” Pula Leka,"" Bilal Habibovi¢,"*"” Ajkuna Cocali¢, Alma Halilovi¢, Dario Blauhi,

Rada Laubuh, Muho Kadric’,1308 Nihada Hadzijahi¢, Kosa PecCanac, Minela Satara, Mensuda

Klaric’,13 9 Adisa Duran,1310 Aziz HadzZié, Violeta Dudié, a child named Berina, Salko Kumovic’,1311

Carim Terzi¢, Mejra Marevac, Semsa Bunjo, Sabaheta Kafr¢, Indira Svoboda, Samir Borovac,

Jusuf HaSimbegovié, Fatima Culesker,1312 Rasim Koso,13 3 Hasena Kaljanac, Ismet Svraka,1314

Andrea Svoboda,13 15 Janja Pa§ic’,13 16 Amerisa Ahmetovié, Pelka Ja¢imovié, Mustafa Karkelja,”’17
Nedzad Mango, Muhidin Begic’,1318 Ferida Hajri¢, Semsa Bunjo, Zijad Bejticf,1319 Samir
Marevac,1320 Asim Dzevla, Dzevad Hodiic’,1321 Murat Zahiragi¢, Mehmed Ahmetovic’,1322 Andrija

Simunovi¢, Ruza Gali¢,"** Izet HardZela$, Fehim Zolota, Amir Trnka, Ferida Bajri¢,"*** Suada

B03 See Ex.P636, Medical Certificates from KoSevo Hospital, 28 August 1995, p.2; Ex. P526, Criminal
Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1304 Ex. P638, Medical Record from KoSevo Hospital, 28 August 1995, p. 5; Ex. P526, Criminal Investigation File of

Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

Ex. P637, Medical Certificates from Kosevo Hospital, 28 August 1995, p. 3; Ex. P526, Criminal Investigation

File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

3% Or Dzula Leko, Ex. P637, Medical Certificates from Ko3evo Hospital, 28 August 1995, p. 2; Ex. P526, Criminal
Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1307 Ex. P638, Medical Record from Kosevo Hospital, 28 August 1995, p. 6; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1308 Ex. P638, Medical Record from KoSevo Hospital, 28 August 1995, p. 4; Ex. P526, Criminal Investigation File of

Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

Ex. P636, Medical Certificates from Kosevo Hospital, 28 August 1995, p. 3; Ex. P526, Criminal Investigation

File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

Ex. P637, Medical Certificates from KoSevo Hospital, 28 August 1995, p. 5; Ex. P526, Criminal Investigation

File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

BT Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August 1995, pp 15-16. The
name of the victim is spelled as “Salko” in the English translation of Ex. P526, and Ex. P634, p. 15, whereas the
BCS version of Ex.P526 and Ex. P634 refer to “Halko”, Ex. P526, Criminal Investigation File of Sarajevo
Police Regarding Scheduled Incident A9, 28 August 1995, pp 4, 10; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995 (BCS version), pp 2, 12. See also Ex. P526,
Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

B2 Ex. P638, Medical Record from Kosevo Hospital, 28 August 1995, p. 3; Ex. P526, Criminal Investigation File of

Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

Ex. P636, Medical Certificates from KoSevo Hospital, 28 August 1995, p. 1; Ex. P526, Criminal Investigation

File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1314 Ex. P641, Medical Record from Kosevo Hospital, 3 September 1995, p. 2.

BIS Ex. P642, Medical Record from Kosevo Hospital, 29 August 1995.

1316 Ex. P637, Medical Certificates from KoSevo Hospital, 28 August 1995, p. 4; Ex. P526, Criminal Investigation
File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

BI7 Ex. P638, Medical Record from KoSevo Hospital, 28 August 1995, p. 8; Ex. P526, Criminal Investigation File of

Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,

pp 4-5, 9-11.

1319 Ex. P640, Medical Record from Kosevo Hospital, 30 August 1995, p. 1.

1320 Ex. P635, Medical Record from KoSevo State Hospital, 28 August 1995; Ex. P526, Criminal Investigation File

of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

Ex. P639, Medical Certificates from Kosevo Hospital, 30 August 1995, p. 1; Ex. P526, Criminal Investigation

File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1322 Ex. P638, Medical Record from Kogevo Hospital, 28 August 1995, p. 2; Ex. P526, Criminal Investigation File of
Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1323 Ex. P643, Medical Record from Kosevo Hospital, 28 August 1995.

1324 Ex. P636, Medical Certificates from Kosevo Hospital, 28 August 1995, pp 4-5; Ex. P526, Criminal Investigation
File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1305

1309

1310

1313

1318

1321

140
Case No.: IT-04-81-T 6 September 2011

PURL: https://www.legal-tools.org/doc/f3b23d/



29093

. .. 132 . . 132 . e o 1327 ..
Dizdarevié, Omer Zec, 325 Suzana SandzZaktarevic, 326 7aim Kasirié, 327 Omer Begi¢, Senad
. 132 . . 132 . o1 . e 2 1331w ..
Skenderovid, 328 Mahit Kurtovié, 32 Emira Guberovid, 30 Damir Mujacic, 31 Mirsad Ademovic,
. . .. < 1. 1332 - . 1333 . S
Nedzad Trhulj, Halmija Crncalo, Hamza Tunovié, Selver Stomovljak, Sabit Tahirovié¢, Hako

. .-, . .. L . v b4 .. .-, v -, 13
Tahirovié, Nazif Sljamc,1334 Ibrahim Musa,'**’ Sukrija Ferovi¢'**® and MerdZana Obrali¢."*?’

459. According to the CSB investigative team, the neighbourhood where the shell landed was in
the middle of the city and was a civilian area without any military activity and the victims were

mainly civilian.'**®

f. Follow up to Investigation

460. On 29 August 1995, the CSB investigating team had a lengthy meeting in relation to the
City Market incident to which Konings was invited as the UNMO team representative.'>>” The CSB

1325 Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August 1995, p. 6; Ex. P526,

Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

Civilian, Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August 1995, p. 7;

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,

pp 4-5, 9-11.

Or Zaim Kosari¢, Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August 1995,

p. 3; Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August

1995, pp 4-5, 9-11.

“OS” probably member of the “Armed Forces of Defence Forces”, Ex. P634, Medical Certificates and Records

from the Sarajevo State Hospital, 28 August 1995, p. 10; Ex. P526, Criminal Investigation File of Sarajevo

Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

329 Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August 1995, p. 8; Ex. P526,
Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1330 Ex. P633, Medical Records from the Sarajevo State Hospital, 28 August 1995, p. 1; Ex.P526, Criminal
Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1331 Child born in 1984, Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August

1995, p. 12; Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28

August 1995, pp 4-5, 9-11.

Or Hilmija Trncalo, Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August

1995, p. 17; Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28

August 1995, pp 4-5, 9-11.

Or Selver Stomornjak, Ex. P633, Medical Records from the Sarajevo State Hospital, 28 August 1995, p. 2;

Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,

pp 4-5, 9-11.

Or Nazif Sijamié, Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August 1995,

p. 5; Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August

1995, pp 4-5, 9-11.

1335 Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August 1995, p. 11; Ex. P526,
Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1336 Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August 1995, p. 2; Ex. P526,
Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 4-5, 9-11.

1337 Child born in 1984, Ex. P634, Medical Certificates and Records from the Sarajevo State Hospital, 28 August

1995, p.1; Ex.P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9,

28 August 1995, pp 4-5, 9-11.

Ex. P532 (under seal), para.9. See also Ex.P631, Transcript of Milan Mandilovi¢ from Prosecutor v.

D. MiloSevic, T. 573-574; Ex. P2220, Transcript of Bakir Naka$ from Prosecutor v. D. MiloSevic, T. 1106-1107;

Ex. P633, Medical Records from the Sarajevo State Hospital, 28 August 1995, p. 1. See also Sarajevo

Adjudicated Facts III, 46.

3% Harry Konings, T. 5359-5360; MP-193, T. 3307-3310 (private session); Ex. P2290, Transcript of Harry Konings
from Prosecutor v. D. MiloSevic, 12 March 2007, T. 3591, 3593; Ex. P68, UNMO Patrol Report on Scheduled
Incident A9 (Markale Market, 28 August 1995), p. 1; Ex. P2292, UNMO Investigation Report on Scheduled

1326

1327

1328

1332

1333

1334

1338
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team discussed the investigation findings and tried to establish what had happened on 28 August
1995."3% In his testimony, Konings stressed that the UNMOs did not take part in the discussion and
that there was no exchange of investigative notes and that each team compiled its own separate
report on the incident."**' Rather, he participated in the meeting as an observer, “listening and
comparing the data” that had been collected by the UNMOs the day before to that collected by the
CSB police, which he found to be identical.'"*** During the meeting, Konings informed the CSB
team of what had been observed on the morning of 28 August 1995 from the UNMO OP-1

stationed on Colina Kapa.'***

g. Expert Report

461. The expert report of Richard Higgs confirms that the mortar shell was fired from a direction
of about 170-175 degrees and that the angle of descent was closer to 70 degrees, as determined by
the Bosnian authorities.'*** According to the expert, at said angle of descent the origin of fire can be
placed at a range of 900, 1,600, 2,400 or 3,000 metres, depending on the propulsion charge used."**
Considering where these ranges plot on the map within the azimuth of 175 degrees and, in
particular, that the UNMOs from OP-1 did not hear any mortar being fired, the expert excluded the
possibility that this mortar shell had been fired from a range of 900 or 1,600 metres.'**® The range

of 2,400 metres instead, put the firing point in a position and elevation consistent with the angle of

Incident A9 (Markale Market, 28 August 1995), p. 1; Ex. P67, UNPROFOR Investigation Report on Scheduled
Incident A9 (Markale Market, 28 August 1995), p. 18; Ex. P526, Criminal Investigation File of Sarajevo Police
Regarding Scheduled Incident A9, 28 August 1995, p. 12.
1340 Harry Konings, T. 5359-5360; Ex. P67, UNPROFOR Investigation Report on Scheduled Incident A9 (Markale
Market, 28 August 1995), p. 18;
P Harry Konings, T. 5353, 5360-5362. See also Ex.P2290, Transcript of Harry Konings from Prosecutor v.
D. Milosevic, 12 March 2007, T. 3578-3579, 3593; Ex. P523, Witness Statement of Sead BeSic, 25 April 2006,
p- 2.
Harry Konings, T. 5362; Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident
A9, 28 August 1995, p. 12; Ex. P2302, UNMO Patrol Report on Scheduled Incident A9 (Markale Market, 28
August 1995), p. 2.
1343 Harry Konings, T. 5363-5364. See also Ex. P2302, UNMO Patrol Report on Scheduled Incident A9 (Markale
Market, 28 August 1995), p. 2; Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled
Incident A9, 28 August 1995, p. 12; Ex. P64, Witness Statement of Thomas Knustad, 21 May 1996, p. 3; MP-
193, T. 3310 (private session).
Ex. P476, Report on Market Firing Incident Involving Mortars in the Sarajevo Area Dated 28 August 1995,
3 August 2006, pp 10-13. The expert also states that from the evidence that has been shown to him, there is no
reason to disbelieve the reports from the Bosnian authorities, UNMO and UNPROFOR, Ex. P476, Report on
Market Firing Incident Involving Mortars in the Sarajevo Area Dated 28 August 1995, 3 August 2006 p. 9. See
also Sarajevo Adjudicated Facts III, 44.
Ex. P476, Report on Market Firing Incident Involving Mortars in the Sarajevo Area Dated 28 August 1995,
3 August 2006, p. 13.
Ex. P476, Report on Market Firing Incident Involving Mortars in the Sarajevo Area Dated 28 August 1995,
3 August 2006, pp 13-14. The expert noted that at both a distance of 900 or 1600 metres the firing point would
still be in the area of the confrontation line and the firing would be easily heard by the UN observers, Ex. P476,
Report on Market Firing Incident Involving Mortars in the Sarajevo Area Dated 28 August 1995, 3 August 2006,
p- 14.

1342

1344

1345

1346
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descent as well as with the effects seen at the impact site."**” The expert therefore concluded that

the most likely fire position was situated at 2,400 metres to the south of the impact area.'**®

h. Allegations of Staged Incident

462. Soon after the incident, allegations emerged that the shelling at the City Market had been
staged and the evidence planted on the scene.** However, according to Konings this was

350 Earlier that morning, at about 8:30-9:00 hours,'**! Konings had driven past City

impossible.
Market coming from the SC-1 team base in Sedrenik on his way to the UNMO headquarters in the
PTT building."** He noted that there had been a lot of civilians on the streets and sidewalks near
the entrance of the City Market, trading or selling goods as well as the usual police patrols and
“some” military men, but he did not observe any crater on the road and he did not think it was
possible to create an artificial one in about two hours.'**® He also excluded the possibility that any
other type of explosive had been detonated on the spot, as the crater he analysed, as well as the
damage around it, was a “perfect” example of a 120mm mortar shell impact.** Finally, he
excluded the possibility that dead bodies from previous incidents had been planted on the scene, as
the bodies he examined at the morgue had fresh wounds and it was clear that they had recently been
killed."*> Konings also stated that he did not believe it was possible to stage such chaos."*® The

Trial Chamber finds the explanation provided by Konings on this issue to be credible and

convincing.

463. Another witness testified that he was about 50 metres from the City Market when he heard

the explosion and was at the scene five to ten minutes later. He stated that when he arrived at the

137 Ex. P476, Report on Market Firing Incident Involving Mortars in the Sarajevo Area Dated 28 August 1995,

3 August 2006, p. 13.

Ex. P476, Report on Market Firing Incident Involving Mortars in the Sarajevo Area Dated 28 August 1995,

3 August 2006, pp 13-14.

1349 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Miloevi¢, 12 March 2007, T. 3588-3590;
Ex. P66, Transcript of Thomas Knustad from Prosecutor v. D. MiloSevic, T. 2005-2007; MP-193, T. 3311-3312
(private session); Ex. P2316 (under seal), pp 21-22. See also NedZad Vejzagié, T. 4091.

1350 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 12 March 2007, T. 3588-3590.

1331 Harry Konings, T. 5354.

1352 Harry Konings, T. 5354, 5402; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MilosSevic,
12 March 2007, T. 3552, 3555, 3587. See also Ex. P2297, Photograph of Sarajevo Marked by Harry Konings.

1333 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevi¢, 12 March 2007, T. 3589.

1354 Harry Konings, T. 5369, 5373; Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic,
12 March 2007, T. 3570, 3581.

35 Harry Konings, T. 5388-5389; Ex. P2292, UNMO Investigation Report on Scheduled Incident A9 (Markale
Market, 28 August 1995); Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. MiloSevic, 12 March
2007, T. 3557-3558, 3581-3582.

1356 Ex. P2290, Transcript of Harry Konings from Prosecutor v. D. Milosevic, 12 March 2007, T. 3589.

1348
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scene he saw “a great mess, and it was all intensely quiet [...] and still it was very agitated”.135 "He

also did not think it possible to stage such scene.'?™

464. On 28 and 29 August 1995, General Rupert Smith had several telephone conversations with
General Ratko Mladi¢ in relation to the incident. Mladic stated that no fire orders had been issued to
his units on that day and that all his positions had been checked and he was sure that none of them
had fired. Rather, he claimed that the incident had been orchestrated by the ABiH."*» Smith,
however, informed Mladi¢ that “it was now beyond a reasonable doubt that the shells had come
from the [VRS] territory and that the investigation revealed that the firing point had been

approximately 3,5 — 4 km south west of the impact point”.'**

1. Investigation into Other Mortar Shell Impacts in the Same Area

465. Nedzib Pozo, a police officer from the Stari Grad station in Sarajevo, testified that about
one or two months prior to the shelling of 28 August 1995, the area had been targeted by mortar fire
on two occasions.'*®! On the first occasion, one or two mortar shells fired from the VRS held
territory of Barice and Markovici to the north'*** landed and exploded near the Markale open
market, injuring some children." 53 On the second occasion a salvo of three mortar shells exploded,

within half an hour of each other,1364

1365

the first about 300 metres from the Markale City Market,

1366

killing a young man, > the second about 200 metres from the Markale City Market, ~>" in front of

1367 and the third about 30 metres from

the Stari Grad municipality building, injuring several persons
the Markale City Market,'**® killing one person and injuring several.® The investigations

established that the shots were fired from the direction of the VRS held territory of Lukavica or

1357 Ex. P2317 (under seal), T. 5336. See also Ex. P2316 (under seal), p. 22.

1358 Ex. P2316 (under seal), p. 22.

1359 Ex. P2348, Statement of Rupert Smith, 14 August 1996, paras 108-109; Ex. P2370, Note of Meetings of Rupert
Smith of 14-29 August 1995, 22 August 1995, p. 9.

1360 Ex. P2370, Note of Meetings of Rupert Smith of 14-29 August 1995, 22 August 1995, p.9; Ex. P2348,
Statement of Rupert Smith, 14 August 1996, para. 109; Ex. P2356, Report of Markale II, 29 August 1995;
Ex. P67, UNPROFOR Investigation Report, 28 August 1995.

1361 Ex. P1937, Witness Statement of NedZib Pozo, 22 November 1995, p- 2; Nedzib Pozo, T.4528-4529;
Ex. P1936, Transcript of Nedzib Pozo from Prosecutor v. D. MiloSevic, 14 March 2007, T. 3682.

1362 Nedzib Pozo, T. 4530-4531, 4565. See also Ex. P1937, Witness Statement of Nedzib Pozo, 22 November 1995,
p. 3.

1363 Nedzib Dozo, T. 4530; Ex. P1942, Map of Sarajevo with Shelling Sites Marked by NedZzib Pozo, 18 March
2009.

1364 Nedzib Pozo, T. 4536. See also Ex. P1937, Witness Statement of Nedzib Pozo, 22 November 1995, p. 2.

1365 Nedzib Pozo, T.4532; Ex. P1943, Map of Sarajevo with Shelling Sites Marked by Nedzib Pozo,18 March
2009, (Mark no. 1).

1366 Nedzib Pozo, T.4534; Ex. P1943, Map of Sarajevo with Shelling Sites Marked by Nedzib Pozo,18 March
2009, (Mark no. 2).

1367 Nedzib DPozo, T. 4533; Ex. P1943, Map of Sarajevo with Shelling Sites Marked by Nedzib Pozo,18 March 2009
(Mark no. 2).

1% Nedzib Pozo, T. 4533, 4535, 4567-4568; Ex. P1943, Map of Sarajevo with Shelling Sites Marked by Nedzib
bozo,18 March 2009, (Mark no. 3).

1389 Nedzib Pozo, T. 4533.
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Vraca, on the slopes of Mt. Trebevié."*”" Considering that these three mortar shells landed in the

BT the witness concluded that the aim of these

1372

same line of direction towards the Markale Market,

shellings was to adjust the sighting of the mortar in order to target the Markale City Market.

466. On 28 August 1995, the City Market shelling incident was preceded by four mortar shell
impacts in the vicinity.'*”® The investigations established that 120mm mortar shells had been used

1374

in all four cases from the south, at a bearing between 220 and 240 degrees, ' which suggested that

the point of origin of these four shells was different from that which hit the City Market.""

(v) Findings

467. The Trial Chamber finds beyond a reasonable doubt that on 28 August 1995 shortly after
11:00 hours, a 120mm mortar shell hit the entrance of the City Market on Mula-Mustafe Baseskije
street killing 38 persons and injuring 75 persons. The Trial Chamber also finds that the mortar shell
was fired from the VRS-held territory on the slopes of Mt. Trebevic."*"® Finally, no military
activities were taking place in the area of the City Market and the persons present at the market
were buying, selling or trading goods, in no way engaged in activities that could be perceived as
military. In addition, the evidence shows that all the victims, except one, wore civilian clothes.*”’
The Trial Chamber therefore finds that the only reasonable inference to be drawn from the evidence

is that the great majority of the victims were civilians not taking part in hostilities at the time the

crime occurred.

1370 Nedzib Dozo, T. 4537, 4565, 4567. See also Ex. P1937, Witness Statement of NedZib Dozo, 22 November 1995,
p- 2.

371 Ex. P1937, Witness Statement of Nedzib Dozo, 22 November 1995, p. 2; Ex. P1943, Map of Sarajevo with
Shelling Sites Marked by Nedzib Pozo,18 March 2009.

1372 Nedzib Dozo, T. 4535-4537, 4564; Ex. P1937, Witness Statement of NedZib Pozo, 22 November 1995, p- 3.

1373 Harry Konings, T. 5356-5359; Ex. P2301, Map of Sarajevo Marked by Harry Konings; Ex. P2292, UNMO
Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3; Ex P68, UNMO Patrol
Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3; Ex. P526, Criminal Investigation File
of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995, pp 11, 38; Ex. P67, UNPROFOR
Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), pp 17-20; Ex. P532 (under
seal), para. 8; Ex. P2301, Map of Sarajevo Marked by Harry Konings. See also Ex. P2317 (under seal), T. 5338,
5342; Ex. P460 (under seal), para. 26; Ex. P2348, Statement of Rupert Smith, 14 August 1996, para. 105.

1374 Ex P68, UNMO Patrol Report on Scheduled Incident A9 (Markale Market, 28 August 1995), p. 3; Ex. P67,
UNPROFOR Investigation Report on Scheduled Incident A9 (Markale Market, 28 August 1995), pp 18-19.

373 Ex. P2291, Transcript of Harry Konings from Prosecutor v. D. Milosevi¢, 13 March 2007, T. 3600-3601; Harry
Konings, T. 5408-5409. See also Ex. P464, Photograph of Impact Site Marked by Witness MP-238; Ex. P476,
Report on Market Firing Incident Involving Mortars in the Sarajevo Area Dated 28 August 1995, 3 August 2006,
pp 6,9, 13-14.

76 Sarajevo Adjudicated Facts III, 47-48.

377 Ex. P526, Criminal Investigation File of Sarajevo Police Regarding Scheduled Incident A9, 28 August 1995,
(BCS version), pp 81-82.
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5. Scheduled Sniping Incidents

(a) 3 September 1993 (Incident B1)

(i) Indictment

3 September 1993: Nafa Tari¢, a woman aged 35 years, and her daughter Elma Taric, aged 8
years, were shot by a single bullet while walking together in Ivana Krndelja Street in the centre of
Sarajevo. The bullet wounded the mother in her left thigh and wounded the daughter on her right
hand and in her abdomen."”’®

(i) Findings

468. The Trial Chamber has taken judicial notice of adjudicated facts related to this incident."*”

Considering that the adjudicated facts have not been rebutted during the trial, the Trial Chamber
finds beyond a reasonable doubt that on 3 September 1993, Nafa and Elma Tari¢, civilians not
taking part in hostilities, were deliberately targeted and injured by a shot fired from an SRK-

controlled position.

(b) 2 November 1993 (Incident B2)

(i) Indictment

2 November 1993: Two men were wounded by a burst of gunfire while they were working
clearing rubbish along Brade Ribara Street, presently Porodice Ribar Street, in the Hrasno area of
Sarajevo. Ramiz Velié, aged 50 years, was wounded in his left forearm, and Milan Risti¢, aged 56
years, was wounded in his right arm and both legs."**

(i1) Incident

469. The Trial Chamber has taken judicial notice of adjudicated facts related to this incident."*®'

Considering that the adjudicated facts have not been rebutted during the trial, the Trial Chamber
finds beyond a reasonable doubt that on 2 November 1993, Ramiz Velic, a civilian not taking part
in the hostilities, was deliberately targeted from an SRK-controlled position in Vrace. The Trial
Chamber notes that the facts proposed for judicial notice in relation to this incident made no
reference to Milan Ristié, because no finding in relation to his wounding was made by the Galic¢
Trial Chamber. Considering that no evidence was led in relation to Milan Risti¢, the Trial Chamber

finds that the allegation regarding him has not been proved.

1378 Indictment, Scheduled Incident B1.

379 Sarajevo Adjudicated Facts I, 251-256, 258-260.
1380 Indictment, Scheduled Incident B2.
181 Sarajevo Adjudicated Facts I, 261-265.

146
Case No.: IT-04-81-T 6 September 2011

PURL: https://www.legal-tools.org/doc/f3b23d/



29087

(¢) 6 January 1994 (Incident B3)

(i) Indictment

6 January 1994: Sanija DZevlan, a woman aged 32 years, was shot and wounded in her buttocks
while riding a bicycle across a bridge in Nikole Demonja Street, Dobrinja.'**2

(i) Findings

470. The Trial Chamber has taken judicial notice of adjudicated facts related to this incident.'*?

Considering that the adjudicated facts have not been rebutted during the trial, the Trial Chamber
finds beyond a reasonable doubt that on 6 January 1994, DZevlan was shot and wounded from an

1384

SRK-controlled area.™" The Trial Chamber also finds beyond a reasonable doubt that the victim

was a civilian not taking part in hostilities.

(d) 19 June 1994 (Incident B4)

(i) Indictment

19 June 1994: Witness B-1173, a woman aged 31 years, and her son, aged 4 years, were lightly
wounded in their legs by a shot that penetrated a crowded tram in which they were travelling. The
tram was travelling west on Zmaja od Bosne Street towards AlpaSino Polje. Witness B-1174, a
man aged 36 years, sustained a slight leg wound and witness B-1175, a woman aged 23 years, was
wounded in her left armpit in the same attack. The tram was near the Holiday Inn hotel at the time
of the incident."*

(i) Findings

471. The Trial Chamber has taken judicial notice of adjudicated facts related to this incident.'**®

Considering that such adjudicated facts have not been rebutted during the trial, the Trial Chamber
finds beyond a reasonable doubt that, on 19 June 1994, a tram was deliberately targeted from an
SRK-controlled territory in the area of the Jewish Cemetery, resulting in the wounding of three
persons on board the tram. The Trial Chamber also finds beyond a reasonable doubt that the victims

were civilians not taking part in hostilities.

1382 Indictment, Scheduled Incident B3.

1383 Sarajevo Adjudicated Facts I, 266-270.
1384 Sarajevo Adjudicated Facts I, 268, 270.
1385 Indictment, Scheduled Incident B4.

138 Sarajevo Adjudicated Facts I, 278-280.
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(e) 26 June 1994 (Incident B5)

(i) Indictment

26 June 1994: Sanela Muratovic, a girl aged 16 years, was shot and wounded in her right shoulder
while walking with a girlfriend on Dure Jaksica Street, presently Adija Mulabegovica, in the west
end of Sarajevo. 1387

(i) Findings

472. The Trial Chamber took judicial notice of adjudicated facts related to this incident.'**®

Considering that such adjudicated facts have not been rebutted, the Trial Chamber finds beyond a
reasonable doubt that, on 26 June 1994, Sanela Muratovi¢ was deliberately shot and wounded by
fire originating from territory held by the SRK and that the victim was a civilian not taking part in

hostilities.

(f) 22 July 1994 (Incident B6)

(1) Indictment

22 July 1994: Witness B-1177, a boy aged 13 years, was shot and wounded in his abdomen while
window-shopping with his mother and sister in Miljenka Cvitkovica Street, presently Ferde
Hauptmana, in the Cengi¢ Vila area of Sarajevo.1389

(ii) Incident

473. The Trial Chamber took judicial notice of adjudicated facts related to this incident."*”° These

adjudicated facts have not been rebutted during the trial.

474. Mirsad Kuc€anin, who at the time relevant to the indictment worked as the criminal inspector

at the Centre for Security Service in Sarajevo, gave evidence about the investigation into this

incident.'®

475.  On 22 July 1994 at about 17:00 hours, Ku¢anin was informed via radio of an incident on the

1392
d.

Miljenka Cvitkovica Street, where one person was wounde When Kucanin arrived at the site

of the incident, he learned that a child had been injured with a firearm and had already been taken to

387 Indictment, Scheduled Incident B5.

388 Sarajevo Adjudicated Facts I, 281-287.

1389 Indictment, Scheduled Incident B6. See the Prosecution’s “Revised List of Witnesses pursuant to Rule 73bis
Decision dated 15 May 2007, 20 June 2007 (confidential), p. 7, showing that pseudonyms AG and B-1177
relate to the same person.

1390 Sarajevo Adjudicated Facts I, 288-298.

1391 Ex. P2376, Witness Statement of Mirsad Ku€anin, 12 November 1995, p- 2.

1392 Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995, p- 2; Ex. P2384, Official Note, 22 July
1994; Ex. P2378, Transcript of Mirsad Ku€anin from Prosecutor v. Galic, 277 February 2002, T. 4507-4508.
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hospital."*”> Although the direct responsibility for the investigation lay with the local police,
Kucanin, as the most experienced officer present, remained at the location throughout the whole
procedure in order to provide assistance and instructions on how to document the scene.'** The

local police were almost immediately joined by an UNPROFOR team.'*”

476. The bullet used by the sniper was a 7.62 mm rifle bullet.'*® The Centre for Security Service
in Sarajevo calculated the trajectory of the bullet based on the position of the holes left by the bullet

1397

on the sunshade and window. Using a special ballistic devise, the investigators were able to

identify the “Przulj house” on Zagorska street, in the VRS-held territory, as the origin of fire."*®

(iii) Findings

477. The Trial Chamber finds beyond a reasonable doubt that on 22 July 1994, B-1177, a boy
aged 13 at the time, was deliberately wounded in his abdomen while window-shopping in Sarajevo.
The Trial Chamber also finds beyond a reasonable doubt that the victim was a civilian not taking

part in hostilities and that the fire originated from territory held by the VRS.

(g) 8 November 1994 (Incident B7)

(1) Indictment

8 November 1994: Fata Guta, a woman aged 54 years, was shot and wounded in the hand while
she was going with jerri-cans to collect water from the Mos¢anica spring in Gazin Han, to the east
of Sarajevo."””

478. The Trial Chamber was informed by the Prosecution on 8 April 2010 that it withdrew this

incident."** Therefore the Trial Chamber will not make any finding in relation to this incident.

1393 Ex. P2378, Transcript of Mirsad Kucanin from Prosecutor v. Gali¢, 27 February 2002, T.4508-4509;
Ex. P2379, Transcript of Mirsad Kucanin from Prosecutor v. Galic, 28 February 2002, T. 4662.

139 Ex. P2378, Transcript of Mirsad Ku&anin from Prosecutor v. Gali¢, 27 February 2002, T.4508-4510;
Ex. P2379, Transcript of Mirsad Ku€anin from Prosecutor v. Galic¢, 28 February 2002, T. 4642. See also
Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995, p. 2.

1395 Ex. P2384, Official Note, 22 July 1994; Ex. P2378, Transcript of Mirsad Ku&anin from Prosecutor v. Galic, 27
February 2002, T. 4510.

1396 Ex. P2378, Transcript of Mirsad Ku&anin from Prosecutor v. Galic, 27 February 2002, T. 4516.

1397 Ex. P2376, Witness Statement of Mirsad Kucanin, 12 November 1995, p. 2.

1398 Ex. P2378, Transcript of Mirsad Kucanin from Prosecutor v. Gali¢, 27 February 2002, T.4512-4513;

Ex. P2384, Official Note, 22 July 1994; Ex. P2385, BiH File of Sniper Activities from Zagorska Street, 22 July

1994, p. 2. The house Przulj house is located on a hill, at about 300 meters “as the crow flies”, Ex. P2379,

Transcript of Mirsad Kucanin from Prosecutor v. Galic, 28 February 2002, T. 4659, 4662. See also Ex. P2382,

Transcript of Mirsad Kuc€anin from Prosecutor v. S. Milosevic, 13 November 2003, T. 28961-28962.

Indictment, Scheduled Incident B7.

Response to Defence Motion for Judicial Notice of Adjudicated Facts, 8 April 2010, para. 10(c). See also

Submission of Revised Witness List, with Confidential Annex A, 29 September 2008, Annex A.

1399
1400
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(h) 23 November 1994 (Incident B8)

(i) Indictment

23 November 1994: Hafiza Kara¢i¢, a woman aged 31 years and Sabina Sabani¢, a woman aged
26 years, were both wounded in the right shoulder when the tram they were travelling on came
under fire on Zmaj od Bosne, between the Technical School and Marshal Tito Barracks.'*'

(i) Location of the Sniping Incident

479. The tram route at the Zmaja od Bosne Street between the Technical School and the Marshal
Tito Barracks was separated from the Miljacka River by a strip of land controlled by the ABiH."**"
The Miljacka River was the borderline separating both warring factions."*”> On the other bank of
the Miljacka River was the Grbavica neighbourhood, held by the VRS."* There were four
skyscrapers which were notorious sniper locations.'*”> This area was known to be the “most
dangerous location of Sarajevo” and several people had previously been wounded on the same
stretch of road where the tram was hit."*%° The tram authorities had instructed all their drivers to

drive as fast as possible when they got to this area.'*"’

(ii1) Incident

480. In the afternoon of 23 November 1994, a cold but clear day, tram 263 being driven by Huso
Palo was the subject of sniper fire while it travelled westwards from the old town going towards
Otoka, a new part of the town of Sarajevo, at the Zmaja od Bosne Street between the Technical
School and Marshal Tito Barracks.'**® No soldiers were on the tram, and there were no soldiers or

any ABiH vehicles in the area.'*"”’

481. It was dangerous to walk home for the snipers were always active,'"'? thus Sabina Sabani¢, a

26-year old resident of Sarajevo,1411 left work a bit early in order to catch the last tram which left

1401
1402

Indictment, Scheduled Incident B8.

Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. MiloSevié, T. 1472-1473. See also Afeza Karadic,

T. 3386.

Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. Milosevic, T. 1470.

1404 Sabina Sabani¢, T. 697-698.

1405 Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. MiloSevi¢, T. 1453-1454; Sabina Sabani¢, T. 684-
685, 705; Ex. P103, Witness Statement of Sabina Sabani¢, 16 November 1995, para. 10.

1496 Sabina Sabani¢, T. 696-697.

1407 Ex. P2338, Witness Statement of Huso Palo, 24 February 1996, p. 1.

1408 Ex. P2338, Witness Statement of Huso Palo, 24 February 1996, p. 1; Ex. P1946, Report on Scheduled Incident

B8, 24 November 1994, p. 1; Sarajevo Adjudicated Facts III, 51; Mirza Sabljica, T. 4597-4598. See Ex. P102,

Transcript of Sabina Sabani¢ from Prosecutor v. D. Miloevi¢, T. 1461; Ex. P103, Witness Statement of Sabina

Sabani¢, 16 November 1995, para. 4; Sabina Sabani¢, T. 682, 698-699; Ex. D48, Witness Statement of Afeza

Karacié, 20 May 2006, para. 2. See also Ex. D49, Witness Statement of Afeza Karacié, 15 November 1995.

Sarajevo Adjudicated Facts III, 50. See also Ex. P104, Witness Statement of Sabina Sabani¢, 22 May 1996,

para. 5.

1410 By P104, Witness Statement of Sabina Sabanig, 22 May 2006, para. 3.

1403

1409
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the centre at 16:00 hours.'*'? The tram was hit at an intersection,1413

1414

when turning towards the new
railway station, = as it approached the front of Marshal Tito Barracks, not far from the Holiday Inn
hotel.'"*"> Sabani¢ did not hear any shot or windows being broken.'*'® The passengers were in panic
and wanted to get off the tram, but for safety reasons, the tram proceeded to a sheltered area behind

the museum and Marshal Tito Barracks.'*!”

482.  As Sabani¢ got off the tram alongside all other passengers, she began to lose consciousness
and realised that she had been shot at.'*'® There was blood on her coat and she was unable to move

her arm.'*'” The bullet entered Sabani¢’s right shoulder, two inches below the top of her right

shoulder, and exited at the back.'4?°

1421

483. Despite the fact that Sabanic¢ did not hear the sound of the bullets which hit the tram, she

believed the shots came from the four sky-scrapers in Grbavica, as they were notorious sniper
locations."** Further, she also believed the shots came from that direction for she was standing in

the tram, facing Grbavica.'*?

1424

484. Afeza Karacic, a.k.a. “Hafiza”, a 31-year old and resident of Sarajevo, took the same

tram.'** Kara¢i¢ was facing the back of the tram and was holding on to a pole of the tram when she

4L Ex. P1946, Report on Scheduled Incident B8, 24 November 1994, p. 1

1412 Ex, P104, Witness Statement of Sabina Sabanig, 22 May 2006, para. 2.

1413 Exs P101, P105-P109, Photographs Marked by Sabina Sabani¢; Ex. P102, Transcript of Sabina Sabani¢ from
Prosecutor v. D. Milogevic, T. 1459-1461; Sabina Sabani¢, T. 702-703.

1414 Ex. P2340, Transcript of Huso Palo from Prosecutor v. D. Milosevic, 6 February 2007, T. 1536.

415 Ex. P493, Report of Patrick van der Weijden, 2 February 2009, p. 24; Sarajevo Adjudicated Facts III, 52.

1416 Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. MiloSevic, T. 1448, 1450. Sabani€ initially stated
that she did hear the breaking of the windows on the tram, Ex. P103, Witness Statement of Sabina Sabani¢, 16
November 1995, para. 4. In response to questioning from the Defence about the inconsistency between her
statements, the witness confirmed that she corrected the mistake in her first statement and said she did not hear
the window break on the tram, Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. MiloSevic, T. 1459-
1460; Sabina Sabani¢, T. 702-703.

417 Ex. P102, Transcript of Sabina Sabanic from Prosecutor v. D. Milosevic, T. 1448, 1467-1470; Ex. P103, Witness

§tatement of Sabina Sabani¢, 16 November 1995, paras 4-6; Exs P101, P105, Photographs Marked by Sabina

Sabanic.

Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. MiloSevié, T. 1450; Ex. P103, Witness Statement

of Sabina Sabani¢, 16 November 1995, para. 5.

Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. MiloSevic, T. 1450.

Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. MiloSevi¢, T. 1458; Ex. P103, Witness Statement

of Sabina Sabani¢, 16 November 1995, para. 7.

1421 Ex. P102, Transcript of Sabina Sabanic from Prosecutor v. D. MiloSevic, T. 1448, 1450.

1422 Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. Milosevié, T. 1453-1454; Sabina Sabani¢, T. 684-
685, 705 where she corrected her testimony in relation to the number of skyscrapers. See Sabina Sabanic, T. 693-
696, stating that it was “common knowledge” that they were snipers positions in those buildings; Sabina
Sabani¢, T. 699-700. See also Ex. P103, Witness Statement of Sabina Sabani¢, 16 November 1995, para. 10;
Ex. P104, Witness Statement of Sabina Sabani¢. 22 May 2006, para. 6.

1423 Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. Milosevi¢, T. 1455-1456; Ex. P103, Witness
Statement of Sabina Sabani¢, 16 November 1995, para. 10.

1424 Ex. P1946, Report on Scheduled Incident B8, 24 November 1994, p. 1.

1435 Afeza Karadi¢, T. 3387-3388, 3397; Sarajevo Adjudicated Facts I1I, 49.

1418

1419
1420
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was hit by sniper fire.'**® The bullet entered her right shoulder and exited just above her right

elbow.'**” As Kara¢i¢ and all other passengers exited the tram, she stepped over a dead body.]428

485.  Sabani¢ and Kara¢i¢ were taken by the UNPROFOR soldiers to the KoSevo Hospital
Trauma Clinic for surgery.'** While in hospital, Sabani¢ met another injured woman who told her
that she and her husband were in the same tram and that her husband had been killed.'** Sabani¢

stayed in hospital for four days and her arm was immobilised for a period of ten days since the

bullet had passed straight through her right shoulder without hitting the bone.'*!

486. Karaci¢ immediately underwent surgery and spent three to four days in intensive care.'**

She underwent another surgery three months later,'***

1434
d.

and as a result of her injuries was declared 80

per cent disable

487. Palo, the tram driver, stated that although he was not sure where the shots were fired
from,'*** he believed that the origin of the fire was from the left of the tram, coming from one of the
skyscrapers in Grbavica, which were approximately 200-300 metres from where the tram was
hit."**® The Trial Chamber also took judicial notice of the fact that the origin of the fire was either
the high-rise buildings on Lenjinova Street or the Metalka building, both of which were held by the
VRS, 147

(iv) Investigation

488. The investigation of this incident was carried out by the Sarajevo High Court Investigating
Judge Izet Bazdarevi¢ and a team of six experts, including ballistic and forensic officers.'*** Upon

arriving at the scene, the investigating team observed that the tram was no longer there and had

1426 Afeza Karai¢, T. 3389-3390.

27 Ibid.

1428 Afeza Karadic, T. 3389.

1429 Afeza Karacdié, T. 3389, 3394-3395; Ex. P103, Witness Statement of Sabina Sabani¢, 16 November 1995,

para. 6; Ex. P1946, Report on Scheduled Incident BS, 24 November 1994, p. 1.

Sabina Sabanié, T. 703-704; Ex. P102, Transcript of Sabina Sabani¢ from Prosecutor v. D. MiloSevic, T. 1484.

Ex. P103, Witness Statement of Sabina Sabani¢, 16 November 1995, para. 7. See also Sarajevo Adjudicated

Facts III, 55.

1432 Afeza Karadié, T. 3395; Ex. P548, Medical Record of Afeza Karaci¢, 25 November 1994,

1433 Afeza Karacic, T. 3396; Ex. P549, Medical Record of Afeza Karagi¢, 6 March 1995.

1434 Ex. D48, Witness Statement of Afeza Karacié, 20 May 2006, para. 2. See also Ex. D49, Witness Statement of
Afeza Karacié, 15 November 1995, p. 2; Ex. P548, Medical Record of Afeza Karaci¢, 25 November 1994.
Karaci¢’s radial nerve was cut off, and she initially could not move her arm at all. However, she has recently
been able to regain some form of mobility of her arm, Afeza Karacic, T. 3396.

435 Ex. P2340, Transcript of Huso Palo from Prosecutor v. D. Milosevic, 6 February 2007, T. 1539, 1547.

1436 Ex. P2337, Statement of Huso Palo, 24 November 1994, p. 1; Ex. P2338, Statement of Huso Palo, 24 February
1996, p. 2; Ex. P2340, Transcript of Huso Palo from Prosecutor v. D. Milosevic, 6 February 2007, T. 1535,
1539, 1547.

"7 Sarajevo Adjudicated Facts III, 53-54.

1438 Ex. P1946, Report on Scheduled Incident B8, 24 November 1994, p. 1.
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