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Explanatory note

1. The revised discussion paper contained in the ansegubmitted following the
discussions held by the Special Working Group dythre sixth session of the Assembly of
States Parties (30 November to 14 December 2001§.Hased on the previous discussion
papet (2007 Chairman’s paper) and takes into accoundéivelopments and discussions held
since its submission. It is prepared without prigiacto the positions of delegations and
intended to facilitate the future work of the SpédVorking Group.

2.  The first part of the revised paper, referringhte procedure for entry into force of the
amendment as well as to the possibility of deletimgicle 5, paragraph 2, of the Statute,
mainly serves as placeholder, since these isswesritd been thoroughly discussed.

3.  The suggested insertion of a new article 8 bisagraph 1, taken together with draft
article 25 (3 bis), reflects the progress made flamson the definition of the individual's
conduct, the “crime” of aggression.

4.  Draft article 8 bis, paragraph 2, reflects the pesg in the discussions on the definition

of the State “act” of aggression. The draft is basa the assumption that United Nations

General Assembly resolution 3314 (XXIX) should sels the basis for such a definition.

While there have been different views on the qoestihether such a reference should be
limited to certain articles of that resolution, ambether the list of acts enumerated should be
“open” or “closed”, the suggested formulation itemded to bridge this gap.

5.  Draft article 15 bis on the exercise of jurisdiatis an attempt at refining the language
previously contained in paragraphs 4 and 5 of th@72Chairman’s paper, while clearly
reflecting the different positions on this issuealernatives and options. The suggested
language in paragraph 1 did not give rise to angtrowersy in previous consultations.
Paragraph 2 is merely a slightly refined versiopafagraph 4 of the 2007 Chairman’s paper.

6. Paragraph 3 is presented in two alternatives. Adittre 1 makes the proceeding of an
investigation into a crime of aggression conditlomaon an active decision of the Security
Council, namely either a substantive determinatibaggression by the Council (option 1), or

1 ICC-ASP/5/SWGCA/2, annex.
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a merely procedural authorization (option 2).

7. Alternative 2 provides previously discussed optidmsthe Court to proceed in the
absence of a Security Council determination.

8. Given the central role of General Assembly resotutB314 for the definition of
aggression it is suggested to reproduce the textaifresolution as an annex to the Rome
Statute. This question requires further discussion.

9.  Other issues requiring further discussion are, grmthers, the question whether the
application of article 28 (responsibility of comnagms and other superiors) should be
explicitly excluded with respect to the crime ofjagssion, as well as the drafting of elements
of crimes. A preliminary draft for elements of camwvas originally included in the 2002
Coordinator’s paper and reproduced in the 2007 rGtzai’s paper. These elements have not
been thoroughly discussed in the past. Given tbgrpss in other parts of the discussion, they
are likely to create more confusion than claritg dave therefore not been reproduced.
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Annex

Draft amendmentsto the Rome Statute of the Inter national Criminal
Court

The amendments below are subject to ratification or acceptance and shall enter into force in
accordance with article 121, paragraph [4 / 5], of the Rome Statute.

1. Delete article 5, paragraph 2, of the Statute.?
2. Insert the following text after article 8 of the Satute:

Article 8 bis
Crimeof Aggression

1. For the purpose of this Statute, “crime of aggmssimeans the planning,
preparation, initiation or execution, by a persomaiposition effectively to exercise control
over or to direct the political or military actiaf a State, of an act of aggression which, by its
charactgr, gravity and scale, constitutes a manifidation of the Charter of the United
Nations:

2. For the purpose of paragraph 1, “act of aggressioedns the use of armed force by a
State against the sovereignty, territorial intggoit political independence of another State, or
in any other manner inconsistent with the Chartéhe United Nation$.

Any of the following acts, regardless of a declaratof war, shall, in accordance
with United Nations General Assembly resolution 83XXIX) of 14 December 1974,
qualify as an act of aggression:

(@) The invasion or attack by the armed forces of aeStd the territory of
another State, or any military occupation, howeegnporary, resulting from such
invasion or attack, or any annexation by the uséuafe of the territory of another
State or part thereof;

(b) Bombardment by the armed forces of a State agHiesterritory of another
State or the use of any weapons by a State agh@a#trritory of another State;

L A preliminary discussion of the issue of the apatiile entry into force procedure was held in earlie
intersessional meetings in Princeton (see the tepbithe 2005 meetingfficial Records of the
Assembly of States Parties to the Rome Statute of the International Criminal Court, Fourth session, The
Hague, 28 November to 3 December 2005 (International Criminal Court publication, ICC-ABIF32),
annex ILLA, paras. 5 to 17; and the report of the®meetingQfficial Records of the Assembly of Sates
Parties to the Rome Statute of the International Criminal Court, Third session, The Hague, 6-10
September 2004 (International Criminal Court publication, ICC-AB#25), annex Il, paras. 13 to 19).

2 The question whether article 5, paragraph 2, shaudleed be deleted has not been thoroughly
discussed.

3 An earlier proposal to add the phrase: “suchragaiticular, a war of aggression or an act whias h
the object or result of establishing a military ogation of, or annexing, the territory of anothéat& or
part thereof” remains on the table. See howeverrd¢fierence to similar terms in draft article 8 bis,
paragraph 2 (a).

* The 2007 Chairman’s paper referred explicitlyadifles 1 and 3 of] resolution 3314, without hoeev
reflecting any substantive provision of that retiolu The approach taken in this paragraph, whiml n
refers to resolution 3314 in its entirety, whileotjng the list of acts, could serve as a compromise
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(c) The blockade of the ports or coasts of a Statehbyatmed forces of another
State;

(d) An attack by the armed forces of a State on thd,laea or air forces, or
marine and air fleets of another State;

(e) The use of armed forces of one State which aramitte territory of another

State with the agreement of the receiving State;oimtravention of the conditions
provided for in the agreement or any extensionhefrtpresence in such territory
beyond the termination of the agreement;

() The action of a State in allowing its territory, il it has placed at the
disposal of another State, to be used by that ddt&te for perpetrating an act of
aggression against a third State;

(9) The sending by or on behalf of a State of armedi®agroups, irregulars or
mercenaries, which carry out acts of armed for@érasg another State of such gravity
as to amount to the acts listed above, or its ankiat involvement therein.

3. Insert the following text after article 15 of the Statute:

Article 15 bis
Exercise of jurisdiction over the crime of aggression

1. The Court may exercise jurisdiction over the crioi@ggression in accordance with
article 13, subject to the provisions of this detic

2. Where the Prosecutor concludes that there is @mahfe basis to proceed with an

investigation in respect of a crime of aggresshmm,or she shall first ascertain whether the
Security Council has made a determination of anod@ggression committed by the State
concerned. The Prosecutor shall notify the Segrédaneral of the United Nations of the

situation before the Court, including any releviafiirmation and documents.

Alternative 1
3. In the absence of such a determination, the Présecoay not proceed with the
investigation in respect of a crime of aggression,

Option 1 — end the paragraph here.
Option 2 — add:unless the Security Council has, in a resolutidopéed under
Chapter VIl of the Charter of the United Natiorejuested the Prosecutor to proceed
with the investigation in respect of a crime of @ggior
Alternative 2
4. Where no such determination is made within [6] rherdfter the date of notification,
the Prosecutor may proceed with the investigatiorespect of a crime of aggression,

Option 1 — end the paragraph here.

5 Option 2 is based on previous discussions reggrdin additional option which would constitute a
merely procedural “go-ahead” from the Security Golwithout a substantive determination that an act
of aggression has occurred, but with an explidihatization for the Court to investigate in respeftthe
crime of aggression. In case of a Security Coweaddrral under article 13 (b) of the Rome Statateh

an authorization could be contained in the resotuteferring the situation to the Prosecutor.
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Option 2 — add: provided that the Pre-Trial Chamber has authorizkd
commencement of the investigation in respect airaecof aggression in accordance
with the procedure contained in article 15;

Option 3 — add:provided that the General Assembly has determthatlan act of
aggression has been committed by the State referiadarticle 8 bis;

(Option 4 — add:)provided that the International Court of Justies determined that
an act of aggression has been committed by the &ifdrred to in article 8 bis.

5. This article is without prejudice to the provisiomslating to the exercise of
jurisdiction with respect to other crimes refertedn article 5.

4. Insert the following text after article 25, paragraph 3, of the Satute:
3 bis
In respect of the crime of aggression, the prowmsiof this article shall apply only to persons
in a position effectively to exercise control oeerto direct the political or military action of a
State®
5. Insert the following text as an annex to the Statute:
United Nations General Assembly resolution A/RES/3314 (XX1X)
Definition of Aggression
The General Assembly,
Having considered the report of the Special Committee on the QuestioDefining

Aggression (..insert the complete text of the resolution).

o p

® The wording of this paragraph could be refinedlither align it with the existing provisions oftiate
25, in particular, by replacing the generic refeeerfthe provisions of this article” with specific
references to the applicable paragraphs and sw@#gizgohs.
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