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Monsieur le JugeDennys BYRON, President
Monsieurle Juge Gberdao GustaveKAM
MonsieurIe Juge Vagn JOENSEN

MonsieurIe Greffier Adama DIENG
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DEMANDE EN RECONSIDERATION DE LA DEFENSE DE CALLIXTE
KALIMANZIRA DU« SCHEDULING ORDER RULE S4 OF RULES OF

PROCEDURE AND EVIDENCE» DU 8 JUILLET 2008 SUR LE DELAI DE
COMMUNICATION DE L'IDENTITE DES TEMOINS A DECHARGE

Article 69 C du Reglement de Procedure et de Preuve

POUR: Monsieur Callixte KALIMANZIRA

ConseRs de la Defense

Me Arthur VERCKEN- ConseilPrincipal
Me Anta GUISSE - Co-conseil

Me Johann SOUPI - Assistantjuridique

Le Bureau du Procureur

MadameChristine GRAHAM
MadameVeronica WRIGHT
M. StephenAGABA
M. OusmanJAMMEH
M. Kartik MURUKUTLA
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I. Le 8 juillet 2008 la Chambre de ceans a rendu une decision portant calendrier de
procedure). Par cette decision, la Chambre a notamment ordonne :

ORDERS that the Defence for Kalimanzira files its submissions, if any,
pursuant to Rule 98bis ofthe Rules, no later than seven days after the Chamber
renders its decisions on the two pending Prosecution motions concerning the
admission ofdocuments and materials ..

ORDERS that the Defence case commencence on 17 November 2008 ;

ORDERS that the Defence for Kalimanzira file the following, pursuant to Rule
73ter ofthe Rules, by September 2008 :

a- Admissions by the parties and statement ofother matters which are not in
dispute;

b- A statement ofcontested matters offact and law;
c- Its proposed list ofwitnesses, including the name and pseudonym ofeach

witness, a summary of the facts on which each witness will testify, the
points in the indictment as to which each witness will testify, and the
estimated length oftime requiredfor each witness;

d- A list of exhibits the Defence intends to offer in its case, stating where
possible wether or not the Prosecutor has any objection as to authenticity;

ORDERS that the Defence for Kalimanzira file an expected order of
appearance of the witnesss scheduled to be heard during case by 17 October
2008; and

ORDERS that the Defence for Kalimanzira provide the Witnesses and Victimes
Support Section with all the information necessary to facilitate the appearance
ofthe Defence witnesses in accordance with the schedule ofthe hearings.

Sur l'absence de depot de requete en application de l'article 98 bis du Reglement de
Procedure et de Preuve

2. La Defense de Monsieur Ca1lixte KALIMANZIRA entend tout d'abord informer la
Chambre que, contrairement a ce qu'elle avait indique precedemment, elle ne
presentera pas de demande d' acquittement it ce stade de la procedure.

Sur la demande d'un delai d'un mois pour reveler l'identite des temoins adeeharge

3. Dans cette decision portant ca1endrier, la Chambre a ordonne ala Defense de donner
les noms et les pseudonymes de ses temoins adecharge deux mois avant Ie debut de la
presentation des moyens adecharge, c'est-a-dire au 17 septembre 2008.

) Le Procureur C/ KALIMANZIRA, ICTR 05-88 - I , Scheduling order rule 54 ofthe·Rules ·of
Procedure and Evidence, 8 juillet 2008
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4. I1convient cepeada:nt de rappeler que. de son. eOte,le Proeureurn'avait ~t6 tenu, (voir
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Uses ~mOiIll.uI7«1OtP2008. . ,,'J

'.

2 LeProcufe1.lrC/KAlJMANZlJb\,~ ~-83,.., I,Decision on ProseCution 1TIbtiOllfor
proteclivemellSures, 8l1.ovembte·2Of11
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ANNEXE ALADEMANDE EN REOONSIDERATION DE LADEFENSE DE CALLIXTE
KALIMANZIRADU« SaIEDULING ORDER RULE 54 OF RULES OF PROCEDURE
AND EVIDENCE It DU 8JUILLET 2008 SUR LE DELAI DE OOMMUNICATION DE

L'IDENTITE DES TEMOINS ADEOiARGE

Article 69 C du Riglement de Procedure et de Preuve

• Decision on Prosecution motion for protective measures, 8 novembre 2007
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TheProsecutor v. Kalimanzira, Case No. /CTR-2005·88·/

THE INTERNATIONAL CRIMINAL TRIBUNALFOR RWANDA..
SIlTING as Judge Erik Mese, designated by Trial Chamber I in accordance with Rule 73
(A) of the Rules ofProcedure andEvidence;

BEING SEIZED OF the Prosecution "Motionfor Protective Measures", filed on 2 October
2007;

HEREBY DECIDES the motion.

INTRODUCTION

1. The Prosecution requests protective measures for all potential witnesses in this case,
wherever they may live, and including detained witnesses in Rwanda. J During a Status
Conference on 26 October2007,the Defence indicated that it does not opposethe motion?

DELIBERATIONS

2. Pursuant to Article 19 of the Statute, the Tribunal must conduct proceedings with due
regard for the protection of victimsand witnesses. Article 21 obligesthe Tribunal to provide
for the protection of victims and witnesses in its Rules. Such protective measures shall
include,but shall not be limited to, the conductof in-camera proceedings and the protection
of the victim's identity. Rule 75 of the Rules of Procedure and Evidence elaborates several
specific witness protection measures that may be ordered, including sealing or expunging
namesand other identifYing information that may otherwise appear in the Tribunal's public
records, assignment of a pseudonym to a witness, and permitting witness testimonyin closed
session. Subject to these measures, Rule 69 (C) requires the identity of witnesses to be
disclosed to the Defence in adequate time for preparation of the Prosecution or Defence."

3. Measures for the protection of witnesses are granted on a case-by-case basis. The
jurisprudence of this Tribunal and of the International Criminal Tribunal for the Former
Yugoslavia requires that the witnesses for whomprotective measuresare sought must have a
real fear for their or their families' safety,and there mustbe an objectivejustification for this
fear. Thesefearsmay be expressed by personsotherthan the witnessesthemselves. A further
consideration is trial fairness, which favours similar or identical protective measures for
DefenceandProsecution witnesses.'

4. The Prosecution has stated there is subjective and objective fear on the part of the
Prosecution witnesses, wherever they live, that disclosure of their participation in Tribunal
proceedings would threaten their safety and security. The Prosecution further submits that
witnesses presently detained in Rwanda and their families face the same fear as non-detainee

I Motion,paras. 1.3 and 6.
zT. 26 October2007, p, 6.
J Prosecutorv. Setako, Decisionon DefenceMotionfor Protective Measures(TC), 18 September2007, para. 4;
Prosecutor Y. Gatete, Decisionon Defence Motion for Protection of Witnesses (TC), 10 April 2007, para. 2;
ProsecutorY. Renzaho, Decisionon Defence Request for Protective Measures (TC), 12 March 2007. para. 4;
Prasecuwr 11. Suugendo. Decision on Motion for Protection of Witnesses (TC), 1 June 2006, para. 2;
Prosecutor v. Karua. Decisionon DefenceMotionfor Protection of Witnesses (TC), 9 February 2006, para. 2;
ProsecuJor v. Kanyarukiga. Decisionon ProsecutionMotionfor ProtectiveMeasw-ea (TC). 3 June 200S. para.
2; Prosecutor v. Ntabakuze, Decisionon NtabakuzeMotion for Protection of Witnesses (TC), IS March 2004,
para.2.
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The Prosecutor v. Kalimanzira, Case No. ICTR-2005-88-J

witnesses. Detained witnesses are often in close proximity to persons directly involved in
crimes charged at the ICTR, or perceived to be sympathetic to the accused before the
Tribunal. Further, some of these detained witnesses are released and find themselves in the
position of other non-detainee witnesses," Attached to the motion is an affidavit by a
Commander of Investigations in the Prosecutor's Office in Kigali, according to which
witnesses who participate in ICTR investigations face serious risks arising from their
participation in Tribunal proceedings, regardless of where the witnesses are geographically
located, or whetheror notthey are detainees in Rwanda.'

S. Based on the Prosecution's submissions and the Chamber's prior decisions, it is
apparent that the witnesses do justifiably fear that disclosure of the participation in the
proceedings of this Tribunal could threaten their safety and security.6 Accordingly, the
Chamberfinds that the conditions for ordering witness protection measures are satisfied.

6. Numerous decisions have required that the identity of all witnesses be disclosed
before the start of trial, especially in the trials of a single Accused, where there is little
likelihood of a longdelay between disclosure of the witness's identity and their testlmony,"
In light of Rule 69 (C), witness identities and unredacted witness statements would
appropriately be disclosed to the Defence thirty days prior to the commencement of the
Prosecution case, as requested by the Prosecution!

FOR THE ABOVEREASONS,THE CHAMBER

HEREBY ORDERS that:

1. The Prosecution shall designate pseudonyms for each of the witnesses for whom it
claims the benefits of this Order, and that pseudonym shall be used in Tribunal
proceedings, communications and discussions, both between the parties and with the
public.

2. The names, addresses, whereabouts, and other identifying information concerning the
protected witnesses shallbe sealedby the Registry and not includedin any publicor non-

4 Motion,paras. 3-S.
5 Affidavitattached to Motion, paras.6-8.
6 See the decisionsrefaTed to in footnote3.
7 ProsecUtor II. Seta1co, Decision on DefenceMotionfor ProtectiveMeasures(TC), 18 September2007, para. 6;
Prosecutor v. Simba, Decision on Prosecution Request for Protection of Witnesses(TC), 4 March 2004, paras,
6-7;Prosecutorv. Gatete, Decision on Prosecution Requestfor ProtectionofWitncsses (TC), 11February2004,
para. 6; Prosecutor v. Seromba, Decisionon the Prosecutor's Motionfor Protective Measuresfor Victimsand
Witnesses(Te), 30 June2003,para.7. See also Prosecutor v. Bagosora et aI., Decisionon DefenceMotionfor
Reconsideration of the TrialChamber's Decisionand Scheduling Orderof 5 December2001 (TC), 18 July2003
(requiringimmediate disclosureof identifying information of all Prosecution witnesses).Similarly, disclosure of
the idcutityofall DefencewitnessesIs frequently required before the start of the Defence case. Ndindabahizi,
Decision on the DefenceMotionfor Protection of Witnesses(TC), 15 September 2003, p. 4; Bagosora el a/.•
Decisionon KablligiMotionfor Protection of Witnesses (TC), 1 September2003, p. 4. These decisionswere all
renderedafter6 July2002when Rule 69 (C), which had formerlyrequireddisclosurebefore trial, wasamended
to pennit rolling disclosure at the Chamber's discretion. The many decisions prior to that date requiring
disclosurebeforetrial are omitted.
I Prasecutor v. Karera, Decision on DefenceMotionfor Protectionof Witnesses(TC), 9 February2006, para.
5; Prosecutor v. Kanyaru/dga, Decision on Prosecution Motion for Protective Measures (TC), 3 June 2005,
para. S.
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'02-
confidential Tribunal records, or otherwise disclosed to the public or the media. This
Order shall remain in effect until otherwise ordered.

3. Names, addresses, locations and other identifying information of the protected witnesses
which may appear in the Tribunal's public records shall be expunged and placed under
seal.

4. The names and identities of the protected witnesses shall be forwarded by the
Prosecution to the Registry in confidence, to be communicated to the Witnesses and
Victims Support Unit only to implement protective measures for such witnesses.

5. No person shall make audio or video recordings or broadcastings, or take photographs or
make sketches of protected witnesses or their family members, without leave of the
Chamber or the witness.

6. The Defence shall keep confidential to itself all information identifying any protected
witness, and shall not, directly or indirectly, share, discuss or reveal any such
information.

7. The Defence team in this case and any representative acting on its behalf shall notify the
Prosecution in writing if it wishes to any contact any protected witness and, if the witness
consents, the Prosecution shall facilitate such contact.

8. The Defence shall provide the Registry with a designation of all persons working on the
Defence team in this case who will have access to any identifying information
concerning any protected witness, and shall notify the Registry in writing of any such
person leaving the Defence team and to confirm in writing that such person has remitted
all material containing identifying information.

9. The Defence, or any person working for the Defence, shall not attempt to make an
independent determination of the identity of any protected witness or encourage or
otherwise aid any person in so doing.

10. Identifying information of the protected witnesses shall be disclosed by the Prosecution
to the Defence thirty days prior to commencement of the Prosecution case, in order to
allow adequate time for the preparation of the Defence pursuant to Rule 69 (C) of the
Rules.

Arusha, 8 November 2007.

ErikMsse
Judge

[Seal ~ftb~ Tribunal]

4



~•
AntaGUISSE
<antaguisse@yahoo.fr
>

16/07/200815:18

To: Aminata NGUM <ngum@un.org>
cc: Zerthun Belay <belay@un.org>, Arthur VERCKEN

<arthur.vercken@free.fr>, Johann Soufi
<soufLavocat@gmail.com>, Christine GRAHAM
<grahamc@un.org>

Subject: Demande en reconsideration du scheduling order du 8 juillet 2007

Dear Aminata,

Please fin attached submissions to file to all parties. I also enclose a word version for translation.

Thanks for your cooperation.

Best regards.

AntaGUISSE
Avocat au Barreau de Paris
Co-conseil de M. Callixte KALIMANZIRA
4, carrefour de l'Odeon 75006 Paris
Tel : 01 44 32 08 00 Fax: 01 46 37 16 17
Cell phone in Arusha: + 255 786 79 22 77

Envoye avec Yahoo! Mail.

Une boitemail plus intelligente. 080716 Dde en reconsideration du scheduling order scar

080716 Dde en reconsideration du scheduling order A
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