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| nt roduction

1. This is the Australian Governnent's third report to the Human Ri ghts
Committee submitted in accordance with the requirenments of article 40 of the
I nternational Covenant on Civil and Political Rights.

2. Australia's first report was submtted in 1981 and consi dered by the
Human Ri ghts Conmittee in 1982. Australia's second report was submitted in
1987 and considered by the Commttee in 1988. The present report covers the
period from March 1987 to Decenber 1995. It has taken into account the
comments of the Human Rights Committee on Australia's second report.

3. Australia has a federal constitutional systemin which executive,

| egi slative and judicial powers are shared or distributed between the Federa
Governnment, six state and two territory governments. The report therefore is
the product of a cooperative effort by the governments of these nine
jurisdictions.

4, G ven the considerabl e devel opnent in Australian human rights
protection over the reporting period, the Australian Governnent has chosen to
present this report as a conprehensive account of the |egislation and

adm nistration relevant to each article of the Covenant. It provides the
context to legislative or admi nistrative regi mes wherever possible by
reference to statistical trends, community attitudes and the devel opnent of
practice. To avoid duplication, the detail of each State or Territory |aw or
practice is not described in relation to every issue. It is described in the
case where State or Territory law or practice differs significantly fromthat
of another jurisdiction or where further anal ysis has been warranted.

5. The Australian Government provided sone funding to the Human Ri ghts
Counci| of Australia to coordinate and conpile conmments from human rights
non- gover nnental organi zati ons on an earlier draft of this report. 1ssues

rai sed by the non-governnmental organizations were taken into account in
preparing this report.

6. This report will be tabled in Federal Parliament and copies will be
sent to federal agencies, state and territory governnents and to

non- gover nment al organi zati ons. The summary record of the report's

exam nation and the Committee's concluding observations will also be tabled
in the Federal Parlianment and provided to federal agencies, state and
territory governnents and to non-governnental organizations.

7. In this report, the term“states” includes a reference to the
Australian Capital Territory and the Northern Territory. (The position of
the Australian external territories is discussed under article 1, Australian
territories, below) A reference to the Commonwealth is a reference to the
Federal Government of Australia.
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8. The period under review saw a number of significant devel opments in the
way in which Australia gives effect to the rights recognized in the

I nternational Covenant on Civil and Political Rights. These devel opnents
concer ned:

Ri ghts of indi genous peoples - see the comrentary under articles 9
and 27;

Ri ghts of children - see the conmmentary under articles 23 and 24,

The enactment of the Disability Discrimnation Act 1992 - see the
comentary under article 2;

The enactment of the Racial Hatred Act 1995 - see the conmentary under
articles 20 and 26; and

The enactment of the Privacy Act 1988 - see the comrentary under
article 17.

9. On 25 Septenmber 1991, Australia acceded to the Optional Protocol to the
I nternational Covenant on Civil and Political Rights. On 28 January 1993,
Australia made decl arations under article 14 of the International Convention
on the Elimnation of All Forms of Racial Discrimnation and article 22 of
the Convention against Torture and Qther Cruel, Inhuman or Degradi ng
Treatment or Punishnment. This neans that individual Australians can now nmake
conplaints of alleged violations of their rights to international human
rights treaty bodies, namely the Human Ri ghts Committee, the Conmittee on the
Eli m nati on of Racial Discrimnation and the Comrittee against Torture.

10. In July 1995, Cooperative Arrangenments Regarding International Human

Ri ght s Communi cati ons and Reports were adopted by the federal and state
governments. The Cooperative Arrangenents are designed to facilitate

consul tati on between the Federal Governnent and the governnents of the states
and territories in relation to Australia's responses to individual conplaints
that raise issues under state or territory law or practice and to facilitate
cooperation in the preparation of reports under the human rights treaties.

The Optional Protoco

11. During the reporting period, Australia has been formally advised

of 11 comuni cati ons under the Optional Protocol. Three of these

comuni cations (Nos. 490/1992, 491/1992 and 499/ 1992) were decl ared

i nadm ssible by the Commttee without referral to the Australian Government.
One (No. 536/1993) was declared inadm ssible after referral to the Australian
Government. Anot her conmuni cati on was decided on its nerits (No. 488/1992).

Communi cation 488/1992 N. Toonen v. Australia

12. Sections 122 (a) and (c) and 123 of the 1924 Crim nal Code of Tasmania
made honosexual sexual activity a crimnal offence in Tasmania. The author
of conmuni cati on 488/ 1992 all eged that these provisions were discrimnatory
under the terns of articles 2.1, 17 and 26 of the Covenant.
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13. The Human Ri ghts Conmittee declared the comuni cati on adni ssible

on 5 Novenber 1992 and published its final views on 31 March 1994. It
found that sections 122 (a) and (c) and 123 of the Tasmani an code were an
arbitrary interference with privacy and placed Australia in breach of
article 17.

14. In response to the Conmittee s views, the Federal Attorney-General held
di scussions with the Tasmani an Prem er and Attorney-Ceneral. The Tasmani an
Government’ s position was that no action would be taken in response to the
Committee’s findings. Accordingly, the Federal Government introduced

| egislation to provide protection for all Australians fromarbitrary
interferences with sexual privacy. The legislation, entitled the Human

Ri ghts (Sexual Conduct) Act, cane into force on 19 Decenber 1994. For
further details on the Act, the Commttee is referred to the commentary on
article 17 bel ow

Article 1
Australia
15. The history of the Australian federation is fully described in the
section of the Core Docunment entitled “General political structure”. In

summary, the two principal |andmarks in achieving self-government in
Australia were:

The institution of responsible governnent for the six states, pursuant
to the Inperial Australian Col onies Governnment Act 1850 (the col onies
adopted new constitutions between 1855 and 1889); and

The | ater federation of the six states in the Australian Commpnweal t h
on 1 January 1901 through the enactnment of the Inperial Comronweal th of
Australia Constitution Act 1900.

16. Under the Constitution, which is enbodied in the 1900 I nperial Act, the
Governor-General of Australia, as the representative of the Crown, is able to
exercise all the powers of the Crowmn in Australia. |In practical and
institutional terns, Australian self-government involves freely elected
parliaments, responsible executive governnment, an independent judiciary and
the rule of Iaw

Australian territories

Northern Territory

17. Under the Northern Territory (Self-Governnment) Act 1978 and associ at ed
| egislation, the Northern Territory has separate political, representative
and adm nistrative institutions and its own system of courts. The Northern
Territory' s legislative assenbly has power to make | aws for the peace, order
and good government of the territory.
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Australian Capital Territory

18. Simlarly to the situation in the Northern Territory, the Australian
Capital Territory (Self Governnent) Act 1988 established the Australian
Capital Territory as a separate body politic, with its own |egislative
assenbly and executive.

19. The Australian Capital Territory Suprenme Court and Magi strates Court
have been transferred to the Australian Capital Territory government system
fromthe federal system

Papua New Gui hea

20. Australia s former Territory of Papua and Trust Territory of New Gui nea
whi ch had been jointly administered as the Territory of Papua and New Cui nea
achi eved sel f-governnent in 1973 and becane independent of Australia in 1975.

Cocos (Keeling) Islands

21. Australia conmpleted its obligations under article 73 (e) of the

United Nations Charter in relation to the Territory of Cocos (Keeling)
Islands in 1984. On 6 April 1984 an act of self-determ nation was held in
the presence of a United Nations visiting mssion. The nission observed a
voting process in which the Cocos Ml ay peopl e chose between i ndependence,
free association and integration as provided for in United Nations Cenera
Assenbly resol ution 1541 (XV) of 1960. The mi ssion unani nously concl uded
that the people of Cocos had exercised their right to self-determ nation in
accordance with the Charter of the United Nations and the Declaration on the
Granting of Independence to Col onial Countries and Peopl es.

22. A Menorandum of Understandi ng (MOU) between the Cocos Malay community
and the Federal Governnent was signed in March 1991. The MOU conti nues the
process of integration commenced in 1984. |In accordance with the MU, the
Federal Government subsequently enacted the Territories Law Reform Act 1992
Pursuant to this Act, the old Singapore-based | egal regi me was replaced from
1 July 1992 with a contenporary body of law. The new reginme is based on
federal laws and the |laws of Western Australia (the state geographically
closest to the territory and with which it has the cl osest connections).

23. Political responsibility for the laws of the Cocos (Keeling) Islands
remains with the Federal Government. In order that residents of the Islands
not be di sadvantaged by their geographical isolation, the Federal Governnent
is entering into service delivery arrangenents with the Western Australian
government for the provision of state-type services.

24. At a practical level, the Federal Governnent has inplenented a range of
capital works and inmprovenents in services to raise facilities to conparable
mai nl and standards. This has included upgrading of the Home |sland power
supply, extensions to the Home Island school, new nurses’ quarters and
construction of a new health centre. In 1992, the Honme Island Devel opnent
Program (worth $10 million) was conpleted and 90 houses provided for |oca
resi dents.
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25. Al so during 1992, the Federal Governnment assisted with the
restructuring of the I ocal Cocos (Keeling) Islands Council to enable it to
assunme the powers and functions of a Western Australian shire council

Council elections are conducted in accordance with applied Western Australian
| ocal government |aws. Normal funding sources available to |ocal governnents
in Western Australia have al so been extended to the Council, including
general purpose assistance grants. For the purposes of enrol ment and voting
in elections for the Federal Parliament, the Cocos (Keeling) Islands are part
of the Federal Division of the Northern Territory.

Christmas |sl and

26. The Territories Law Reform Act 1992 which applies to the Cocos
(Keeling) Islands applies in a simlar way to Christmas Island. Thus, on

1 July 1992, alnobst all the statutes and all the common | aw of Western
Australia were applied as the Iaw of Christmas Island. Service delivery
arrangenents have been concluded with the Western Australian governnent to
ensure the efficient delivery of services. The Christmas |slanders elected
their first shire council in Decenber 1992. For the purposes of enrol nent
and voting in elections for the Federal Parlianent, Christrmas Island is part
of the Federal Division of the Northern Territory.

Norfol k Island

27. Under the Federal Norfolk Island Act 1979, Norfolk Island has a | arge
measure of self-governnment. The Norfolk Island Legislative Assenbly has a
range of |ocal and state-type powers broadly conparable with the Australian
Capital Territory and the Northern Territory. The Federal Government retains
t he power of veto over legislation in sone areas, e.g. fishing, education and
i ndustrial relations. The Norfolk Island Legislative Assenmbly al so has
restricted powers in relation to sone federal -type powers such as |oca

i mm gration, custons and social security.

28. The position of Norfolk Islanders who are Australian citizens and who
wish to vote in federal elections is provided for in the Norfolk Island

(El ectoral and Judicial) Anendnent Act 1992. That Act anended the Federa

El ectoral Act 1918 to all ow non-conpul sory enrol ment of Norfol k Islanders in
any division in Australia (with the exception of the divisions of Fraser in
the Australian Capital Territory, and the Northern Territory), under

speci fied conditions.

29. The Legislative Assenbly of Norfolk Island is elected for a three-year
term but may in certain circunstances be dissolved sooner by the island' s
Admi nistrator. Voting in the Norfolk Island’ s elections is compul sory for
per sons whose nanmes are on the Assenbly electoral roll. The Legislative
Assenbly Ordi nance 1979 provides for postal and pre-poll voting,
scrutineering and security of the count.

| ndi genous peopl es

30. The Australian Government has been followi ng closely the internationa
debates concerning self-determnation in its application to indigenous
peoples. Information on the measures by which the Australian Governnent is
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seeki ng to advance the econom c, social and cultural devel opnent of
i ndi genous Australians is provided in the section of this report relating to
article 27.

31. During the Human Rights Conmittee’ s consideration of Australia' s second
report in 1988, the Committee asked about Australia s position in relation to
the concerns of sonme Torres Strait Islanders relating to self-managenent and
autonomy. A new organi zation, the Torres Strait Regional Authority was
established on 1 July 1994 with the aimof giving Torres Strait Islanders a
greater say in how programmes and services are delivered to themin the
Torres Strait.

32. The Torres Strait Regional Authority's Corporate Plan (1994-1995)
outlines the organization’s visions and goals as foll ows:

To enpower Torres Strait Islanders to determne their own affairs based
on their unique Ailan Kastom bilong Torres Strait from which they draw
their unity and strength;

To gain recognition of Torres Strait Islanders' rights, customs and
identity as indigenous peopl es;

To inprove the quality of life of all peoples living in the
Torres Strait;

To devel op a sustai nabl e econom ¢ base, provide better health and
comunity services, and ensure protection of the environnment;

To assert native title to the lands and waters of the Torres Strait.
33. The Torres Strait Regional Authority is responsible for

Deci ding the funding | evel and type of programres in the Torres Strait
ar ea;

Hel ping to draw up and inplenent plans for inproving the area,;
Representing | ocal people and advocating their interests;

El ecting a conmi ssioner to the Aboriginal and Torres Strait |slander
Commi ssion to represent the Torres Strait area; and

Produci ng an annual report on its activities.

Al l Peopl es
34. The Human Rights Conmittee al so asked Australia to outline its position

on the struggle for self-determ nation of the people of Nam bia
South Africa, Palestine and New Cal edoni a.

35. In the international arena, the Australian Government actively

advocates and votes for decol onization and for the right of non
sel f-governing territories to self-determ nation
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36. In relation to Nam bia, Australia strongly supported efforts to achieve
Nam bi an i ndependence and was pl eased to wel come Nam bia into the ranks of
the Commonweal th. Australia provided 300 arnmy engi neers and el ectora
personnel to the United Nations Transition Assistance G oup (UNTAG through
the transition period follow ng Nam bi an i ndependence in 1990.

37. In South Africa, through participation in nultilateral sanction
regi mes, Australia was instrumental in the South African decision to
dismantl e the system of apartheid.

38. Wth regard to Pal estine, Australia has been a strong and active
supporter of the peace process. For many years, successive Australian
CGovernments have supported the idea of a conprehensive settl ement based on

i mpl enentati on of United Nations Security Council resolutions 242 (1967) and
338 (1973). Australia has been committed to supporting the right of al
countries in the region to exist within secure and recogni zed boundaries, and
the right to self-determ nation of the Pal estinian people.

39. Finally, Australia believes that the interests of New Cal edonia and
regional stability require a peaceful, orderly transition to genuine
self-determ nation. A viable long-termpolitical status will recognize the

rights of the indigenous people, safeguard the rights of all other long-term
residents and retain the goodw || of France and its positive involvenent in
the Pacific.

Article 2
Genera

40. As outlined in the core docunent, law in Australia is derived fromthe
foll owi ng sources: the common | aw and | egi sl ati on and subordi nate

| egislation fromboth the Federal Parliament and any of the six state or the
three territory parlianents which have a formof self-governnment. Rights in
the Covenant may be guaranteed by any of these sources of |aw

41. In Australia, the Covenant and other treaties are not “self-executing”
The provisions of treaties to which Australia has becone a party do not
become part of donestic law by virtue only of the formal acceptance of the
treaty by Australia (although, in relation to their effect on the executive,
see under article 24 below). Thus, to ensure conformty with the Covenant

t hroughout Australia, from 1968 until ratification of the Covenant in 1984,

t he Federal Governnment undertook extensive consultations with state
governments. The aim of these neetings was, first, to identify provisions in
the | aw which were inconsistent with the Covenant and second, to propose
rectifying action or an appropriate reservation

42. From 1985, the primary official forumfor ensuring the conpliance of
states with the Covenant is a commttee conprised of federal and all state
attorneys-general in Australia. The comrmittee is known as the Standing
Committee of Attorneys-General (SCAG. This consultative process enabl ed
Australia to accede, on 25 Septenber 1991, to the first Optional Protocol to
t he Covenant.
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43. These cooperative arrangenents between the federal and state
governments have enabl ed the insights of one jurisdiction to be shared with
other jurisdictions. Further, the cooperation of the state governnents is
i ndi spensable to the preparation of reports under the Covenant, so that a
consol i dated account of Australian |aw and practice can be rendered.

44, The legislative regime on Norfolk Island | acks |egislation ensuring
human rights. Federal |egislation does not extend to the island unless it is
expressly stated in the legislation to so extend. The Commonweal th has nade
a conmmtment to consult with the Norfol k Island governnent on the extension
of Conmmonweal th | egislation, including human rights |egislation, to the

i sl and.

45, Further detailed commentary on the first paragraph of article 2 wll

al so be relevant to other articles of the Covenant. Accordingly, comentary
on this paragraph is subsuned in the discussion below of the specific rights
and freedonms guaranteed by the Covenant.

Human rights regine

46. The institutional nmachinery protecting the rights recognized in the
Covenant is detailed in the core docunent, together with an outline of the
| egi sl ati on which establishes that machinery.

Current legislation

47. The federal and state governments have enacted | egislation which makes
di scrimnation unlawful in major areas of public |ife on grounds such as a
person’s race, sex, marital status, pregnancy, sexuality and physical or
intellectual inpairnent. Conplaints are investigated and attenpts are nade
at conciliation by various anti-discrimnation and equal opportunity boards.
This legislation is discussed in detail in relation to the relevant article
of the Covenant, notably in relation to article 26. For now, it is
convenient nerely to list the major pieces of |egislation

Feder a

Sex Discrimnation Act 1984

Raci al Di scrimnation Act 1975

Disability Discrimnation Act 1992

Disability Services Act 1986

Human Ri ghts and Equal Opportunity Comm ssion Act 1986
I nspector-General of Intelligence and Security Act 1986
Public Service Act 1922

I ndustrial Relations Act 1988

Privacy Act 1988

Freedom of Information Act 1982

Onbudsman Act 1976
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Australian Capital Territory

Di scrimnati on Act 1991
Guar di anshi p and Managenment of Property Act 1991
Comunity Advocate Act 1991

New Sout h Wal es

Anti-Di scrimnation Act 1977
I ndustrial Relations Act 1991
Orbudsman Act 1974

Northern Territory

Anti-Di scrimnation Act 1992
Onbudsman (Northern Territory) Act 1978

Queensl| and

Anti-Di scrimnation Act 1991
Crimnal Justice Act 1989

Heal th Ri ghts Commi ssion Act 1991

South Australia

Equal Opportunity Act 1984

Publ i ¢ Sector Managenent Act 1995

I ndustrial and Enpl oyee Rel ati ons Act 1994

Freedom of Information Act 1991

Onbudsman Act 1972

Police (Complaints and Disciplinary Proceedi ngs) Act 1985
Guar di anshi p and Admi nistration Act 1993

Mental Heal th Act 1993

Tasmani a

Sex Discrimnation Act 1994

Victoria

Equal Opportunity Act 1995

Mental Health Act 1986

Intellectually Di sabl ed Persons Act 1986
Guar di anshi p and Admini stration Board Act 1986
Orbudsman Act 1973

Western Australia

Equal Opportunity Act 1984
48. Paragraph 3 of Article 2 requires each State Party to ensure effective

renedies to individuals. An overview of the international and federal
renedi es available to individuals for human rights violations in Australia
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and the agencies involved is provided in the Core Docunent. The follow ng
di scussion focuses first, on recent anmendnents to federal |egislation and
second, on renedi es provided by state governnents.

49. At the outset, however, it should be noted that Australia believes that
not every matter concerning human rights is properly dealt with by resort to
additional |egal sanctions. |In many cases, rights are better preserved by

| ess formal processes, often associated with inquiry, conciliation and
report. Methods such as special parlianmentary comrittees or roya

commi ssions may be appropriate to determ ne the bal ance between rights and
obligations, which is an inherent part of the nethod by which human rights
and freedons are protected and promoted. O course, where a matter is
capabl e of precise legislative definition and traditional |aw enforcement,
this method is al so avail abl e.

Human Ri ghts and Equal Opportunity Comm ssion Act 1986

Federal |l eqgislation adopted since the subm ssion of the previous report

50. The Human Ri ghts and Equal Opportunity Conm ssion Act 1986 established
the Human Ri ghts and Equal Opportunity Conm ssion (HREOC) to oversee the
observance of human rights in Australia. The structure, functions and powers
of HRECC are outlined in the core docunment. |In essence, HREOCC is a statutory
authority which receives conplaints of discrimnation under the Racia

Di scrimnation Act 1975 (see under article 26 below), the Sex Discrimnation
Act 1984 (see under article 26), the Disability Discrimnation Act 1992 (see
bel ow), the Privacy Act 1988 (see under article 17) and in relation to other
human rights. HRECC al so has broad policy functions such as:

Conducting research, educational and other progranmes to pronote
accept ance, understandi ng and public awareness of human rights;

Exam ni ng exi sting and, when required by the Attorney-General, proposed
federal legislation for consistency with human rights;

Reporting to the Federal Parlianent on | aws that shoul d be nade or
ot her action that should be taken in relation to human rights to conply
with Australia' s international obligations on human rights; and

Exam ni ng actions or practices of federal authorities or actions under
federal |aw for consistency with human rights.

51. The Commi ssion may also inquire into acts or practices in the federal
state or private sectors concerning conplaints of discrimnation in
enpl oynent .

52. “Human rights” are defined for the purposes of the Act as those rights
set out in various instrunments schedul ed to or decl ared under the Human

Ri ghts and Equal Opportunity Act 1986. The follow ng internationa
instruments are attached to the Act in that way: the International Covenant
on Civil and Political Rights; the Declaration on the Rights of the Child;
the Convention on the Rights of the Child; the Declaration on the R ghts of
Di sabl ed Persons; the Declaration on the Rights of Mentally Retarded Persons;
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I nternational Labour Organization Convention No. 111; and the Decl aration on
the Elimnation of Al Forms of Intolerance and of Discrimnation based on
Religion or Belief.

53. Grounds for conplaint include discrimnation on the basis of race
colour, religion, age, political opinion, national extraction, inmmgration
(or that of a relative or associate), social origin, nmedical or crimna
record, sexual preference, sex, trade union activity, marital status,
pregnancy and physical or intellectual inpairnment in areas of public life
such as enpl oynent, education, acconmodation, and the provision of goods and
services. There is also provision for conplaints of victim zation to be
made, for exanple, where a complainant is victimzed as a result of having
made a conpl ai nt.

54, HRECC is enmpowered to attenpt to reach a conciliated settl enent of
human rights conpl ai nts agai nst federal authorities, and to report to the
Attorney-Ceneral if such a settlement cannot be reached.

55. In February 1995 the High Court of Australia ruled that the |egislative
means by which the determ nati ons of HREOC nade under federa
anti-discrimnation and privacy |egislation were previously enforced, that is
by registration of the decision of the Conm ssion with the Federal Court, was
constitutionally invalid. The decision nmeant that, while HRECC could
continue to nmake determ nations that discrimnation had occurred, these could
not be enforced.

56. The Federal Government has reinstated an earlier schene to enforce
HREOC determ nations as an interimneasure. Under this scheme, the decision
is subject to a de novo hearing in the Federal Court.

Disability leqgislation

57. Since the subm ssion of the second report of Australia, the Federa
Government has acted to inprove the rights of people with a disability
through two pieces of |egislation, one focused on elimnating discrimnation
(the Disability Discrimnation Act 1992), the other on the infrastructure for
service provision (the Disability Services Act 1986).

58. The Disability Discrimnation Act 1992 came into operation
on 1 March 1993 and nmakes di scrimnation on the basis of disability unlawfu
in the follow ng areas: |and; enploynment; education; access to premn ses;

provi si on of goods, services and facilities; accommdation; clubs; sport; and
adm ni stration of federal |aws and programres.

59. The Act makes unl awful both direct and indirect discrimnation on the
basis of disability. Direct disability is broadly defined to include, anong
other things, the loss, partial |oss or inpairment of physical or nenta
functions, and the presence in the body of organi sms causi ng or capabl e of
causi ng di sease or illness. Discrimnation on the grounds of disability is
defined as treating or proposing to treat an aggrieved person | ess favourably
than the discrimnator treats, or would treat, a person without a disability
in circunstances that are the same or not materially different.
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60. The | egislation binds the states and operates concurrently with
existing state laws in this area. The Act will however, override state

| egislation to the extent of an inconsistency.

61. The Act provides for limted exenptions in certain circunstances.

These relate to conbat-rel ated duties, superannuation and insurance,

i nfecti ous di seases, charities, teleconmunications, pensions and all owances,
m grati on and peacekeepi ng services, special nmeasures, and acts done by
statutory authorities. The Human Rights and Equal Opportunity Conm ssion may
al so grant exenptions. The provisions limting the application of these
exenptions are found in Part 3, division 5 of the Disability Discrimnation
Act 1992.

62. As an interimmeasure, the Act also provides for a three-year exenption
period, during which time a person acting in accordance with an inconsistent
federal or state lawwill not be found to be in breach of Part 2 of the Act,

(which sets out the areas of discrimnation referred to above). The
three-year period ended on 1 March 1996 and federal and state governnents
have reviewed their legislation to ensure consistency with the Act. On the
expiry of the three-year period, governnments may seek to have | aws prescri bed
for the purposes of the Act. A person acting in accordance with a prescribed
law wi Il not be found to be in breach of Part 2 of the Act. There have been
nore than 700 conpl ai nts | odged under the Act in the reporting period.

63. The Federal Attorney-Ceneral has established the Disability

Di scrimnation Act Standards Working Group to advise himon the possible form
and content of disability standards which may be authorized by the Attorney
under the Act. The Working G oup has produced an issues paper on matters
arising for consideration in relation to the standards. The paper was
distributed to state governnments and comrents have been received. As a
result, three bodi es have now been established to devel op standards in the
areas of transport, access to prem ses and enploynent. An issues paper on
enpl oynment standards and a draft accessible transport standard have been

devel oped and rel eased for public coment.

64. On 9 Decenber 1994, the Federal Government | aunched the Commonweal th
Disability Strategy, designed to provide a plan of action to deal with
systemc disability discrimnation and to inplement the objectives of the
Disability Discrimnation Act 1992 from a federal government perspective.
The approach is based on the Standard Rules on the Equalization of
Opportunities for Persons with Disabilities.

65. The second Act nentioned above is the Disability Services Act 1986.
This Act was introduced in response to community calls for urgent and
fundanmental reforns in the area of service provision for people with
disabilities. The Act is targeted at people with physical, psychiatric,
intellectual or sensory inmpairnent. It enables a nmore flexible range of
support services to be provided to people with disabilities, for example, in
the areas of accommmodati on, enployment and community participation. The
nunber of advocacy services has al so been significantly expanded.

66. A maj or conponent of the Disability Services Act 1986 was a Statenent
of Principles and Objectives which identifies the Federal Governnent’'s views
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on how services for people with disabilities should be devel oped and
delivered. The principles focus on the right of people with disabilities to
enjoy rights all other nmenbers of Australian society enjoy, for exanple, the
right to respect, dignity, developnent, quality of life, choice, the |east
restrictive alternative and the pursuit of grievances. The principles also
pronmote the achi evement of outcomes such as conpetence, self-reliance
partici pati on and i nage.

67. As part of the Australian Law Reform Comm ssion’s overall review of
| egi sl ati on admi nistered by the Departnent of Human Services and Health, the
Commission is currently reviewing the Disability Services Act 1986.

68. Finally, in order to avoid federal/state inconsistency in disability
services, in 1991 Australian governnents entered the Commonweal t h/ State
Disability Agreement. Under the Agreenent, the Federal Covernnent has the
adm ni strative responsibility for enployment services for people with
disabilities. The states have adm nistrative responsibility for the
provi si on of acconmodati on and support services for people with disabilities.
Areas such as advocacy, research and devel opnent continue to be the
responsibility of both the federal and state governnents.

69. State governnments have enacted | egislation conplenentary to the
Disability Services Act 1986 as part of their obligations under the
Conmonweal th/ State Di sability Agreenent.

70. The Federal Governnent has established a national network of Disability
Di scrimnation Legal Advocacy Services (as well as a specialist H V/ Al DS

| egal centre in New South Wal es) funded through the Federal Comunity Lega
Centre Program These services, located in every state and territory,
provi de | egal advice and assi stance to people who believe that they have been
di scrim nated agai nst on the grounds of disability and who wi sh to | odge a
conpl ai nt under the Act.

Aboriginal and Torres Strait |slander Social Justice Conmi SSioner

71. I n Decenber 1992, the Federal Parlianent passed the Human Ri ghts and
Equal Opportunity Amendnent Act (No. 2). This legislation established the
position of Aboriginal and Torres Strait |slander Social Justice

Conmi ssioner. The Act cane into effect on 13 January 1993 and

M. M chael Dodson conmenced as the first Conm ssioner on 16 April 1993

72. The Commi ssioner’s major responsibility is to prepare for the Federa
Gover nment an annual report on the enjoyment and exercise of human rights and
fundanmental freedons by Aboriginal and Torres Strait |slander peoples. In
addi tion, the Comm ssioner nonitors the operation of the Native Title

Act 1993. This Act provides statutory recognition of customary |and rights
for Australian indigenous peoples and is discussed further in the commentary
on article 27 below. In relation to this Act, the Conm ssioner has
responsibility for the preparation of an annual report on its operation and
its effect on the exercise and enjoynent of human rights by Aboriginal and
Torres Strait Islander peoples. The Act also gives the Mnister the right to
request the Commi ssioner to prepare a report on any matter relating to the
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rights of indigenous peoples under the Act. The Conm ssioner is also charged
wi t h undertaking social justice educational and pronotional activities for
i ndi genous Australi ans.

Current lnitiatives

SCAG Wrking Group on Hunman Ri ghts

73. A Working Party on Human Ri ghts was established at the Novenmber 1995
meeting of the Standing Comrittee of Attorneys-Ceneral. The aimof the
Working Party is to inprove national coordination on human rights issues. It
has the task of working towards a coordinated national strategy on human
rights and will also provide a base for future cooperation in satisfying
Australia s international human rights responsibilities.

Human Ri ghts Forum for Non- Governmental Organi zations

74. The Federal Governnent has |iaised extensively with the states in the
preparation of reports. The Federal Attorney-General’s Departnment has al so
trialed different approaches to consultation w th non-governnenta

organi zations. In the case of the present report, the Federa
Attorney-Ceneral’s Departnent provided limted funding to the Human Ri ghts
Council of Australia Inc. to coordinate and conpile a non-governnenta
report, which was taken into consideration in preparing the present report.

75. The Federal Governnent has announced that it will establish a regul ar
forum for non-governmental organizations to exchange information and di scuss
domestic human rights issues and devel opments. Non-governnenta

organi zations currently neet regularly in a forum hosted by the Departnent of
Foreign Affairs and Trade to consider human rights fromthe internationa
perspective. A simlar forumcoordinated by the Attorney-General’s
Department will nmeet to discuss human rights issues froma donestic

per specti ve.

76. The Forum wi || provide non-governmental organizations with a focused
opportunity to exchange information and to di scuss donmestic human rights

i ssues and devel opnents. The Forumwi || enable the Government to involve
non- gover nnental organi zations nore directly in the process of the
preparation of Australia s treaty reports. Reports from non-governnenta
organi zati ons could be presented at the Forum providing additiona

i nformati on for the devel opment of treaty reports.

lnquiry into the renoval of Aboriginal children

77. Under past assinmilationist policies many Aboriginal children were
forcibly renoved fromtheir famlies. The 1994 Australian Bureau of
Statistics survey of Aboriginal and Torres Strait |slander people reveal ed
that over 10 per cent of Aboriginal people over the age of 25 reported being
taken away fromtheir natural famlies.
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78. The Commission is required to report its findings to the
Attorney-Ceneral. It wll:

Trace the past |aws, practices and policies which resulted in the
compul sory separation of Aboriginal and Torres Strait |slander children
fromtheir famlies and the effects of those | aws, practices and
poli ci es;

Exam ne the adequacy of, and the need for any changes in, current |aws,
practices and policies relating to the placenent and care of Aborigina
and Torres Strait Islander children today, and the services and
procedures currently available to those people who were affected by the
removal practices (including, but not limted to, access to records and
assistance with reunification of famlies); and

Exami ne the principles relevant to determning the justification for
conpensation for affected persons.

79. Sir Ronald WIson, the President of the Human Ri ghts and Equa
Opportunity Comr ssion, the Race Discrimnation Commi ssioner and the
Aboriginal and Torres Strait |slander Social Justice Conm ssioner are the
conmi ssioners with main carriage of the inquiry on behalf of the Human Ri ghts
and Equal Opportunity Conm ssion. The inquiry had not been conpl eted during
the period covered by this report.

Article 3
Equality for wonen
80. Hi storically, there were provisions in Australian | aw which are now
regarded as having discrimnated agai nst wonen. Progressive reform of the
law is increasingly renoving these provisions. |In practice, however, wonen
feature less prominently in public Iife than do nen. In 1995, wonen nmade up
around 16 per cent of all federal and state parliamentarians. 1In

January 1995, there was one woman on the seven nenber Hi gh Court of
Australia, five wonen on the 42 menber Federal Court of Australia and eight
wonen on the 54 menmber Family Court of Australia. |In May 1995, around a
quarter of Australian managers and admi nistrators (covering positions ranging
from supervisory to seni or managenent) were womnen.

Anti-discrinmnation |eqgislation

81. The Federal Governnent and all state governnents have enacted

| egi sl ati on which, subject to a |limted nunber of exceptions, proscribes

di scrimnation on the ground of sex (and the related grounds of marita
status and pregnancy). The proscription applies in areas such as enpl oyment,
education, accommodati on, club nmenbership and the provision of goods and
services. Details of the operation, scope and effect of the federal and
state legislative regines are di scussed under article 26 bel ow.
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82. Federal and nost state governments have concluded a series of
cooperative enforcement arrangenents. The arrangenents provide a neans by
whi ch people in those states who wi sh to | odge conplaints can attend a single
of fice handling both federal and state |egislation for advice.

Government machi nery

83. Executive responsibility for the status of wonmen in the Federa
Governnment lies with the Prine Mnister who is aided by the Mnister
Assisting the Prime Mnister for the Status of Wwnen. Policy advice and

adm ni strative support is provided by the Ofice of the Status of Wnen,
which is located within the Departnment of the Prime Mnister and Cabinet. 1In
line with the 1993 Revi ew of Government Policy Advice Mechanisnms on the
Status of Wonen, ministers and portfolios inplenent and report on the
Governnment's policies on the status of wonen. To facilitate this, nost
federal departnents have a wonen's unit or a wonen's desk officer. An
overview chart is provided in table 1

84. Sone states have special agencies concerned with ensuring equa
opportunity for wonen. For exanple, in Queensland the Wonen's Policy Unit in
the O fice of the Cabinet, within the Premer's portfolio, has the

responsi bility of pronoting and nonitoring Queensl and governnment policy to

i nprove the position of wonmen in Queensland. The Wnen's Policy Unit is also
responsi bl e for coordinating specific initiatives to address the needs of
wonen in Queensland. |In South Australia, the Ofice of the Status of Wnen
performs a simlar role. In April 1995 the New South Wil es gover nnent
created the first Departnent for Wnen to address a broad range of issues
affecting wonen w thin a whol e-of -government framework. This framework is

i ntended to ensure a cross-portfolio involvenent in neeting the needs of
worren, as well as pronoting a consistent and innovative approach to advanci ng
wonen's interests across all government sectors. |In Western Australia, the
Ofice of Wanen's Interests was realigned in Cctober 1995 to becone the
Wnen's Policy Devel opnment Office. The realignnment signals the Ofice's role
in advancing the status of wonen in the state and reflects a customer service
focus. The Tasmani an Gover nment has al so established an Office of the Status
of Wonen to nonitor policy issues affecting wonen.

National Wnen's Justice Strategy

85. In May 1995, the Prinme M nister announced the Federal Governnent's
Nati onal Women's Justice Strategy, which incorporated a range of policy
initiatives for increasing and inproving wonmen's access to justice.

86. A national network of wonmen's |legal centres is to be established to
provi de advi ce and assistance to women with | egal problems in city and
country areas. The Federal Government will provide funding over four years
to establish these centres. Also, additional funding will be provided to
enabl e the network of wonen's centres to establish specialist services for
Aboriginal and Torres Strait |slander wonen.

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 19

Maternity and paternity | eave

87. Amended federal industrial relations |egislation operative

from 30 March 1994 enabl es parents who are permanent enpl oyees to share
unpai d parental |eave during their child' s first 12 nonths. Except for a
period of one week at the tinme of the birth, this maternity and paternity

| eave cannot overlap. This is because the main purpose of the provision is
to enabl e the person who is on |leave to be the child' s primary care giver.

88. In 1995, a neans tested maternity all owance, equivalent to six weeks of
the maximumrate of parenting all owance (at the tinme of the announcenent this
was $816), was al so announced. The maternity all owance will boost famly

i ncome when it is nost needed, at the birth of a baby. About 85 per cent of
wonmen who give birth will be entitled to the paynent.

89. In the public sector, maternity leave with pay is provided for a
significant proportion of women. Provision for fully paid maternity |eave of
12 weeks has been made for enpl oyees of the Federal Government, the Northern
Territory and the Australian Capital Territory, subject to a qualifying
period of 12 nonths continuous service. Fully paid |eave of nine weeks is
avai |l abl e in New South Wales, subject to a 40-week qualifying period. In
Victoria, fully paid maternity | eave of 12 weeks is avail able subject to a
qual i fying period of 12 nonths continuous service. Means tested socia
security benefits are available to sole parents. In Tasmania, 12 nonths
maternity |eave is an entitlenment, of which 12 weeks can be paid sick | eave.
In addition, adoption | eave of 46 weeks is also available. Agreenents often
include an entitlenment to paternity | eave.

90. Most maternity leave in the private sector is unpaid. In Australia,
wor ki ng conditions are often governed by awards or enterprise agreenents
which in the federal jurisdiction are approved by the Australian Industria
Rel ati ons Commi ssion. The Industrial Relations Act 1988 provides that in the
performance of its functions the Australian Industrial Relations Conm ssion
is to take into account the principles enbodied in ILO Convention 156, the
Workers with Fami |y Responsibilities Convention, 1981 in settling the terns
of the award.

Wnen's enpl oynment and educati on

91. Australian workforce participation by wonen is about average for
devel oped countries. According to the Australian Wnen's Yearbook 1995,
woren' s participation in the workforce has remained at around 52 per cent.

92. The participation rate for married wonen has been grow ng strongly,
rising from44.3 per cent in August 1985 to 55.2 per cent in August 1995.

The participation in the | abour force of wonen with a disability has

i ncreased from40 per cent in 1988 to 46 per cent in 1993. Cccupational and
i ndustry segregation has however persisted into the 1990s. Fenal e enpl oynent
has remai ned concentrated in the retail trade, health and comunity services
and education. These four sectors accounted for, on average, about

44 per cent of all enployed women. A large proportion of wonen are enpl oyed
as clerks, sal espersons and personal service workers. These occupationa
groups together account for around 55 per cent of all enployed wonen.
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93. The limted female participation in non-traditional areas, such as
sci ence, engineering and technol ogy, has been addressed through various
equity strategi es and schenes supported by the Governnent. However, nost
research in the area focuses on education and not on barriers to wonen's
participation in these traditionally male domains. VWhile nore wonen are
undertaki ng training and study in sciences, engineering and technol ogy
fields, their career paths are likely to be different fromthose of nen
wor ki ng in these occupations.

94. Wnen are active in all aspects of agricultural production and
management, but are poorly represented in agricultural statistics and are
hi ndered by the stereotype that wonen performa subsidiary role in the
agricultural sector.

95. In 1994, with the support of the Ofice of the Status of Winen, the
Australian Bureau of Agricultural and Resource Economics carried out survey
research into the status of wonmen on farnms. This led to the participation of
the Foundation for Australian Agricultural Wmen, the Country Wnen's

Associ ation of Australia and Wonmen in Agriculture in a tel evised session of
the Bureau's 1995 national Qutl ook Conference and to the inclusion of
qguestions relating to wonen on farnms in the Bureau' s ongoi ng survey research
programme. |In addition, the first National Rural Wmen's Forum held in
Canberra in June 1995 worked towards a national policy agenda on rural wonen.

96. Wil e increasing | abour market participation by wonen has contri buted
to overall inprovenents in wonen's social and econom c status, wonmen continue
to be over-represented in part tine and casual enployment. Casual enpl oynent
is characterized by nore limted access to benefits such as training, |eave
entitlenments and superannuation, although casuals' wage rates are generally

| oaded to conpensate for the nature of casual work and associ ated
non-entitlenent to benefits such as sick | eave and annual |eave. Around

22 per cent of female part-tinme workers in Australia would prefer to work
nor e hours.

97. As with Australian wonen generally, indigenous wonen have i nproved
their | abour market participation, with enploynment growth of 45 per cent
between 1986 and 1991. In 1994, 27 per cent of indigenous wonmen and

45 per cent of indigenous men were enployed. Over one third of indigenous
wonen aged between 34 and 44 years were enployed (this includes participation
in the Community Devel opment Enpl oyment Projects Schene; see further under
article 27, Empl oynent, below). This enployment rate, however, remains
substantially bel ow that of other Australian women and nen.

98. VWile the ratio of female to male full-tinme adult average weekly
ordinary time earnings (AWOTE) has been volatile over the | ast decade, there
has been sone narrowi ng of the gender earnings differential. The AWOTE
ratio, as estimated by the average weekly earnings survey, rose marginally
from82.7 per cent in August 1985 to 84.0 per cent in August 1995. This
gender earnings gap is significantly lower if managerial enployees are
excluded. The fenmale to male AWOTE ratio for non-managerial full-time adult
enpl oyees was 92.1 per cent in My 1994,
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99. Exampl es of some recent Federal Government enploynent and training
programes are outlined bel ow.

Jobs, Education and Training Program

100. Sol e parent pensioners (usually wonen) are assisted when trying to
enter, or re-enter, the paid workforce by the Jobs, Education and

Trai ning (JET) Program which comrenced in March 1989. The JET Programis a
cooperative venture by the Departnents of Social Security, Enploynent,
Educati on and Trai ning, and Human Servi ces and Health, with the Departnent of
Soci al Security having overall responsibility. 1In 1993, it was extended to

i ncl ude:

VWnen born before 1937, who have no chil dren

Carer pensioners (i.e. people who are providing attendant honme care for
a severely disabled person); and

Some sol e parents who receive special benefits because they do not neet
the residency requirenments for a sole parent pension (94 per cent of
them are fenal e)

Wnen's Enpl oynent, Education _and Training Advisory G oup

101. The Wonen's Enpl oyment, Education and Traini ng Advisory G oup (VWEETAG
was established in 1988 to advise mnisters of the enploynent, education and
training portfolio on women's access to, and participation in, enploynment,
education and training. Menbers conprise all appointed wonen serving on the
Nat i onal Board of Enploynent, Education and Training and its Councils and
representatives fromthe industry sector, including private enployers and
uni ons. The WEETAG priority areas for 1994-1995 were:

Unenpl oyment and its inmpact on women, particularly long-term
unenpl oyment ;

The experience of part-tinme and casual wonen workers, in particular
the effects of structural adjustment, including the enterprise

bar gai ni ng system for this group of workers and their access to
training, job security and career advancenent;

The national training reformagenda, including entry-I|evel training,
“credit transfer” and “recognition of prior |earning” issues; and wonmen
in small business.

Wnen's Research and Enploynent Initiatives Program

102. The Wonen's Research and Enpl oynment Initiatives Program adm nistered
by the Wonen's Bureau within the Departnment of Enpl oynent, Education and
Trai ning (DEET), was established in 1985 to:

Commi ssi on research relevant to policy devel opment for wonen's
enpl oynment and training;
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Provi de i nformati on concerning wonen i n enploynent, education and
trai ning; and

Devel op processes or strategies to enhance wonen's access to and
participation in enployment and training, and to i nmprove their career
options.

103. Priority areas for funding are set annually. |In 1993-1994 the priority
area was for projects to address the national training reformagenda froma
woren' s perspective, including the effect of workplace reforns such as
enterprise bargaining on wonen's access to training. |In 1995, three priority
areas were set - women and the Federal Governnent's enploynent, education and
training policies outlined in the 1994 white paper Wrking Nation; an

eval uati on of the Whnen's Research and Enpl oynent Initiatives Program and

i ndustry studies in the cultural, recreational, acconmodation, cafe and
restaurant industries.

National Policy for the Education of Grls

104. The Federal Government has provided funding for projects which

i npl ement the National Policy for the Education of Grls and its Nationa
Action Plan for the Education of Grls 1993-1997. The Plan provides a
structure for analysis by schools of the curriculum girls' classroom
experience, the behaviour of males towards fenal es and changes in the soci al
physi cal and cultural environment in which girls learn. A wi de range of
performance i ndicators have been built into the plan's structure for the
purpose of nonitoring progress and i nprovenent in these areas.

105. The Federal CGovernnment has provided funding for the work of the
M ni sterial Council on Education, Enploynent, Training and Youth Affairs’
Taskforce on Gender Equity.

106. Further, the Gender Equity in Curriculum Reform Project supported the
producti on of professional devel opnment materials which address the
construction of gender, teaching a gender inclusive curriculum and gender
and the English curriculum Gender equity curriculum consultants were
appointed in each of the project teams undertaking the devel opnent of al

nati onal collaborative curriculum statenments and profiles. Another outcone
of the project was the incorporation of the principles and objectives of the
Nati onal Policy for the Education of Grls in Australian Schools in the
national curriculumstatenments and profiles for Australian schools.

107. The Federal CGovernnment has al so provided funding for the Gender Equity
Network (GEN) newsletter, which ains to pronote the objectives of the

Nati onal Policy and strategies for its inplenentation. The distribution of
t he newsl etter has reached 35, 000.

The Australian National Training Authority

108. The Australian National Training Authority (ANTA) is responsible for
devel opi ng and mai ntai ning, in conjunction with the States, nationally agreed
obj ectives, strategies and pl anni ng processes for national vocationa
education and training. It began operations on 1 January 1994. Its
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obj ectives are to ensure vocational education and training neet the needs of
i ndustry, support an effective training market, pronote an efficient network
of publicly funded providers, increase opportunities and outcones for

i ndi vidual s and inprove links with other education sectors. As part of its
portfolio it has funded the National Plan of Action for Wnmen in Vocationa
Educati on and Training and a special equity progranmme.

109. Projects conpleted under the National Plan of Action for Wnen in
Vocati onal Educati on and Training include:

Child Care Alternatives: research projects which focused directly on
access issues for Technical and Further Education (TAFE) students with
famly responsibilities. This project has now been conpleted resulting
in relevant recomendati ons bei ng nmade to Government and TAFE;

Research projects on Recognition of Prior Learning for TAFE students.
I nformati on about prior |earning assessment processes has been
di stributed; and

Swi ngs and Roundabouts: a research project which exam ned the likely
i npact of an open training market on women’s participation in TAFE

The special equity programre is conprised of two parts: the
Preparatory Courses for Wonen progranme and Tradeswomen on the Move

110. The Preparatory Courses for Whnen programe funds courses and
activities in TAFE and secondary coll eges to introduce wonmen to trades and
gives entry to an apprenticeship or pre-apprenticeship course. Tradeswonen
on the Move is a joint federal/states strategy designed to encourage greater
partici pation of young women in non-traditional trades, through school visits
by femal e tradespeopl e.

The Hi gher Education and Equity Program

111. The Hi gher Education Equity Program (HEEP) has provi ded annual funding
of approximately $4 mllion to assist groups identified as being

di sadvantaged in terns of participation in higher education. These groups
were identified in a 1990 policy paper, “A fair chance for all: higher
education that is within everyone's reach”, as being people with
disabilities; people from socio-econom cally di sadvant aged backgrounds;
wonen, particularly in non-traditional areas of study and post-graduate
courses; people fromrural and isolated areas; and people from

non- Engl i sh- speaki ng backgr ounds.

Newsl etter
112. The Department of Enploynent, Education and Training' s Wnen's Bureau
publishes a newsletter entitled “Wnen and work”. It is ainmed at pronoting

equity for women in the areas of enpl oynent, education and training, and has
a circulation of 10,000 per issue.
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Wnen in the Defence Force

113. Prior to 1990, the Federal CGovernnment's policy was to disall ow women
participating in conbat or combat-related duties. This was reflected in the
exenption in section 43 of the Sex Discrimnation Act 1984 relating to the
depl oyment of wonen in conbat duties and conbat-related duties. 1In 1990
however, the Federal Government approved a policy that had the effect of
openi ng up many nore defence force positions to wonen. As a result,

99 per cent of positions in the Navy and Air Force and 67 per cent of those
in the Army are now open to wonen. Wonmen remain prohibited from positions
with duties requiring a person to comrit, or to participate directly in the
commi ssion of, an act of violence against an adversary in tinme of war. This
includes the following units: arnmour; artillery; infantry; and conbat

engi neers in the Arny; clearance divers in the Navy; and ground defence units
in the Air Force.

114. On 16 Decenber 1995, the Governor-General assented to the Sex

Di scrimnation Amendnment Act 1995. This Act amended section 43 of the Sex

Di scrimnation Act to narrow the exenption extended to the Australian Defence
Force so it now only applies to conbat duty.

115. In 1994 the issue of the sexual harassnment in the Navy becane the

subj ect of public debate arising fromallegation of incidents of sexua
harassment that occurred on HVMAS Swan during a tour of duty in South-East
Asi a during 1992. The nost serious allegation was that of sexual assault of
a female nedical officer by a fellow officer. 1In 1994, allegations resulted
in an inquiry by the Senate Standing Conmittee on Foreign Affairs, Defence
and Trade. VWhile the inquiry was focused primarily on sexual harassnent in
the Navy, the Committee also inquired into the nature and extent of sexua
harassment throughout the Australian Defence Force. The Standing Committee's
report on sexual harassnent in the Australian Defence Forces, Facing the
Future Together, has been tabled in the Federal Parlianent.

116. The Committee firmy endorsed the principle of equal opportunity for
wonen in the Australian Defence Force and enphasi zed that, in order to
achieve integration, personnel at all |evels nust be educated on

gender-rel ated i ssues. The report contains 42 recommendati ons, some with

mul tiple parts, resulting in a total of 66 distinct conmponents. Topics
ranged from redefining policy docunents and inproving training and education
programmes to the severity of censure handed down to personnel from HVAS
Swan. O the 66 components, the Federal Governnent supported 53, 4 were
supported in principle, 5 were supported in part, 2 were not supported and 2
wer e under exam nation

Affirmative action

117. The Affirmative Action (Equal Enploynent Opportunity for Wnen)

Act 1986 applies to all non-governnmental organizations which enpl oy nore
than 100 staff. It requires those bodies to report their progress in the

i mpl enment ati on of equal enpl oynent opportunities to the Director of
Affirmative Action. An essential part of each affirmative action programre
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is that enployers nust set objectives and forward esti mates, and nonitor and
eval uate these annually. However, no quotas need be set and enpl oyers are
not obliged to take any action inconpatible with the nerit principle.

118. The South Australian Government Managenent and Enpl oynent Act 1985
requires the principle of non-discrimnation on the ground of sex, sexuality,
marital status, pregnancy, race, physical inpairnment or any other ground to
be observed in personnel management in the public sector. The Tasmani an
State Service Act 1984 includes provisions designed to protect the enpl oyment
opportunities for wonen in the Tasmani an public service. The obligation to
prepare and i nplenent equal opportunity management plans in New South Wl es
public sector enploynment was gradually adopted in that state as a result of
anmendnents in 1980 to the Anti-Discrimnation Act 1977. The Western

Austral ian Equal Opportunity Act 1984 makes similar provision in regard to
public employnent in that state. The Queensland Equal Opportunity in Public
Enmpl oyment Act 1922 requires public sector agencies to devel op equa

enpl oynment management plans to pronote equal opportunity for and elim nate
unl awful discrimnation agai nst specified groups, including wonen.

Vi ol ence agai nst _wonen

119. Significant progress has been nmade in ternms of providing support for
wonmen subjected to violence, ensuring a strong crimnal justice response and
addressing community attitudes. A broad definition of violence has been
recogni zed in the devel opment of policies and programmes.

120. There is a paucity of national data on viol ence agai nst wonen,
particularly in regard to the incidence of such violence. Current estinmates
of the extent of the problemconme froma variety of sources, such as reported
data from police, courts and wonen's services, and from|local research and
surveys, such as phone-ins. This cannot be aggregated into national data
because of differing nethodologies in collecting the data. Mich viol ence
agai nst wonen is unreported. For exanple, a recent survey found that

75 per cent of sexual assaults are not reported to the police and that the
mai n reasons given for not reporting were because it was a “private matter”
and for “fear of reprisal”.

121. Consultations undertaken by the Federal Government over the |ast two
years indicate that violence and fear of violence remain major concerns for
worren. Accordingly, action at both the federal and state levels remains a
priority and has been addressed in a nunber of ways.

National Wnen's Justice Strategy

122. Funding has been allocated to address violence in fam |y rel ationships.
First, two pilot programes have been devel oped within existing federally
funded counsel |l ing agencies to test approaches to dealing with the issue of
violence in famlies. Secondly, training in violence issues has been

i npl enmented for service providers in order that women who seek hel p can
consistently receive a sensitive skilled response.

123. The two pilot projects have been established in marriage/relationship
counsel ling agencies to provide support for wonmen and children, target nen
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with responsibility for their violent behaviour and provi de assistance to
achi eve the safety of all fam |y nmenbers and the cessation of physical and/or
sexual violence. The projects will provide a whole-of-famly response,

i ncl udi ng groups for wonen and children who have been the targets or

wi t nesses of fam |y viol ence.

124. Under the National Wnen's Justice Strategy, the Australian Institute
of Crimnology is funded to coordinate research on the crimnal justice
response to viol ence agai nst women so that the Federal Governnent will have
reliable national data to assist future policy development in this area.

Nati onal Strategy on Vi ol ence Agai nst Wnen

125. The Commonweal th/ State National Conmittee on Viol ence Agai nst

Wonen (NCVAW operated between 1990 and 1993. In 1992, NCVAW produced a
Nati onal Strategy on Viol ence Agai nst Wonen. The strategy identified key
obj ectives and provided directions for action using the framework of

m ni sterial councils, because of the considerable responsibility of state
governments for |egislation, policy and programmes relating to viol ence
agai nst women.

126. In 1993, the NCVAW establi shed a Cl eari nghouse on Vi ol ence Agai nst
Wonen. The C earinghouse provides a central point for the dissem nation of
i nformati on about viol ence agai nst wonen. See al so under article 27,

I ndi genous wonen, bel ow.

Communi ty education

127. In 1995, the Federal Government conm ssioned a national survey on
comunity attitudes to viol ence agai nst wonmen (i ncluding, but broader than
domestic violence). Many of the results are encouraging. There is a greater
comuni ty awar eness and understandi ng of donestic violence in 1995. O note
is the congruency between the attitudes of nmen and wonen. Significant gender
di fferences emerge only in relation to the wonen's greater fear of violence
and the greater seriousness with which they regard non-physical forms of

vi ol ence.

128. Wil e the understanding of domestic violence in the comunity has

i ncreased, there is still reluctance to take action and a tendency to bl ame
the victim This would seemto indicate that greater comrunity awareness has
not translated into personal behavioural change.

129. The Federal CGovernnment has contributed to raising people' s awareness of
vi ol ence agai nst wonen through a series of comunity educati on progranmes.
The National Domestic Violence Education Programran over a three-year period
to June 1990. The Commonweal th Community Educati on Program Stop Viol ence
Agai nst Wonen, was funded until 1995. It provided for publicity canpaigns,
comunity grants and special projects.

Donesti c viol ence reqi nes

130. Australia recognizes that donestic violence affects both nen and wonen.
However, it is an issue that is particularly significant to wonen.
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131. The Family Law Act 1975 contai ns provisions which enable adults to
obtain injunctions for personal protection. A parent or a separate
representative for the child may obtain an injunction for personal protection
on behalf of a child.

132. In 1995, the Fam |y Law Act 1975 was al so anended to ensure that the
Fam |y Court considers the effect of famly violence when making orders in
relation to children (see further under article 24, Best interests of
children, bel ow).

133. In addition to the | egislation described bel ow, governments al so
provi de assistance to privately run youth and wonen's refuges. In
particul ar, the Federal Crisis Accomopdation Program introduced in

July 1984, provides capital funding through state governnents for short-term
enmergency accomrodation for famlies unable to live in their normal hone.
The federal/state funded Supported Acconmodati on Assi stance Program al so
provi des a range of supported accommodati on and rel ated support services to
assi st nen, wonen, young people and their dependants who are either
permanent|ly homel ess or tenporarily honeless as a result of crisis and who
need such assistance to nove towards independent |iving where possible and
appropriate. These progranmes are in addition to other programres of

assi stance i n housing and acconmodati on

Australian Capital Territory

134. Two restraining order regines exist in the Australian Capita

Territory. Victins of donestic violence not eligible under the Donestic

Vi ol ence Act 1986 may seek other orders under the Magistrates Court Act 1930.
The following cooments are with respect to the Domestic Violence Act 1986.

Eligibility

135. Under the Donestic Violence Act 1986, a present or former spouse or

de facto spouse, a child of either party, a relative, or a household nenber
other than a tenant or boarder, is eligible to apply for a domestic viol ence
protection order. Either the eligible person or a police officer may apply
for an order where the respondent has committed or has threatened to commt a
donestic viol ence offence.

O der

136. The court may make an order restraining the respondent from engaging in
t he conduct conpl ai ned of and/or conduct that would constitute any donestic
vi ol ence offence. One or nore specified prohibitions and conditions nmay be

i nposed, including prohibiting the respondent fromentering certain prem ses,
from assaul ting, contacting, harassing, threatening or intimdating the
victimpersonally or through another person and from damaging the victins

property.

137. When making an order, the court's paranount consideration is the
protection of the applicant and any child from viol ence or harassnent.
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138. It is within the discretion of the court, when making an order, to
recommend that the respondent, applicant or any other person participate in
counsel | i ng.

139. An interimorder of up to 10 days nay be made w thout the respondent
bei ng served, if necessary to ensure the safety of the applicant. Protection
orders can remain in force for up to 12 nonths.

Weapons

140. An order automatically cancels the respondent's licence to hold a
weapon unl ess, on application at the time of the order, the court is
satisfied otherwise. The court may order the seizure and detention of any
dangerous weapon in the respondent's possession

Breach of order

141. Breach of a protection order is a punishable offence. A fine not
exceedi ng $1,000 or inprisonnent of up to six nonths, or both, nmay be inposed
upon convi ction.

Ref orm

142. The Australian Capital Territory Community Law Reform Committee has
reviewed the law in force in the Australian Capital Territory in regard to
domestic violence. |Its report was tabled in the Australian Capital Territory
Legi sl ati ve Assenbly on 14 December 1995.

143. The report addresses the crimnal justice response to donmestic violence
in the Territory, including issues such as arrest, court procedures,
collection of statistics, preventive detention, bail procedures for violent

of fenders, specialist training for those involved in the court process and
the use of behavi oural change programes as sentencing options. The
Conmittee has made 110 recomendati ons, the focus of which is upon the
crimnality of domestic violence and placing responsibility for that violence
upon offenders. The recomrendati ons of the Committee envi sage an integrated
response by all sectors of the crimnal justice systemto donestic violence.

New Sout h Wal es

144. 1n 1993, the Crinmes (Domestic Violence) Amendnent Act was introduced
with the aimof assisting the community to recogni ze that domestic assault is
a crimnal offence and of naking the police and courts nore effective in
dealing with the problem The | egislation expands the protection offered to
victinms of donmestic violence and reflects the community’ s abhorrence of
violence within famlies. It anmends Part 15A of the New South Wal es Crines
Act 1900, which deals with Apprehended Viol ence Orders (AVOs).

Applicability

145. The Crines Act 1900 has general application and includes donestic
rel ati onships. A “donestic relationship” includes a former or existing
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spouse or de facto spouse, a household nenber other than a tenant or boarder
a relative or a person who has had an intimate personal relationship with the
def endant .

146. AVGs may be sought by any victimof over 16 years or by a police

of ficer on behalf of the victim A police officer is obliged to make a
conpl aint where the victimis under 16 years of age or where the police
officer is of the view that a donestic violence offence has been or will be
committed.

Criteria

147. An AVO protects a person who has reasonable grounds to fear and in fact
fears that another person will commit a personal violence offence against him
or her, or engage in conduct anmounting to harassnment, nolestation
intimdation or stalking.

Orders

148. The court may rmake an order inmposing such prohibitions or restrictions
on the behaviour of the defendant as appear necessary or desirable to the
court. Stalking and intimdation are now a standard prohibition under
protection orders and are also a separate offence attracting a maxi mum
penalty of two years inprisonment or a $5,000 fine, or both.

149. An ex parte order can be made if the defendant has been served and
fails to attend the hearing. It has full effect once it is served on the
def endant .

150. An interimorder can be made when it is “necessary or appropriate” to
do so and has effect until a final order is made, thus ensuring a continuum
of protection.

151. The Crines (Donestic Violence) Anendnent Act 1993 mekes provision for

applications for tel ephone interimorders to be made by a police officer to

an aut horized justice outside normal court hours. An order remains in force
for the period specified, and if not specified, for six nonths.

Weapons

152. Under the New South Wales Firearns Act 1989, a final AVO automatically
revokes and an interimorder suspends any |licence to possess a firearm
Furthernore, the court may make an order prohibiting or restricting the
possession of all or any specified firearnms by the defendant and require the
def endant to di spose of firearns in his or her possession and surrender any
firearns permit or licence held.

153. The Commi ssioner of Police nmust refuse an application for a firearm

licence or permt if, in the past 10 years, the applicant has been subject to
an AVO, unl ess the AVO has been revoked.
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Breach of an order

154. Contravention of an AVO is an offence punishable by a maxi mum penalty
of 50 penalty units (currently $5,000), inprisonnment for two years, or both.

155. Where the breach of a protection order involves a violent act, the
person nust be sentenced to a termof inprisonnent, unless the court

ot herwi se orders, or the offender is less than 18 years. Where inprisonnent
i s inmposed, the court nust consider a full psychiatric or psychol ogica
assessnment and pre-sentence report on the person. Were the court does not
i npose inprisonnent, it nust give reasons.

156. Followi ng the Bail (Donestic Violence) Arendnent Act 1993, there is a
departure fromthe presunption in favour of bail where an existing order is
contravened by an act of violence or where a donestic violence of fence has
been comitted.

Addi ti onal provisions

157. A police officer who makes or is about to make an application for a
tel ephone interimorder may direct the respondent to remain at the scene of
the incident, and if the person refuses, the officer may arrest and detain
the person at the scene until the order is made and served.

Norfol k Island

158. Norfolk Island enacted domestic violence |egislation in February 1995.
The | egislation provides for a broad range of restraint and protection orders
and is supported by an infrastructure of comrunity organi zations.

Northern Territory

159. Following a review of the operation of the Donmestic Violence Act 1992,
maj or anendnents cane into force on 1 May 1995. The amendments broaden the
categories of people eligible to apply for restraining orders in relation to
donestic viol ence.

Eligibility

160. An application for a restraining order may be made by a police officer
or a person in a domestic relationship with the defendant, agai nst whomthe
behaviour is likely to be directed.

161. The protection of a restraining order is now available to any person
who is or has been in a donestic relationship with the other person
“Domestic rel ationship” includes any person who is or has been a relative of
the other person including spouses and de facto spouses according to
Aboriginal tradition. All relatives up to and including great-great

rel ati ves according to |l aw (step parents and children) and rel atives
according to Aboriginal tradition or contenmporary social practice are also

i ncluded. “Domestic relationship” also includes any person who has or has
had the custody or guardi anship of or right of access to the other person or
vi ce versa, anyone who ordinarily resides or had resided with the other
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person or with a relative of the other person, anyone who is or has been a
relative of a child of the other person, and anyone who has or has had a
relationship with the other person, who is a nmenber of the opposite sex,

t hough the two may live apart.

Criteria

162. The court mnust be satisfied, on balance of probabilities, that the
def endant has assaul ted or caused personal injury to a person with whomthe
defendant is in a donestic relationship, or damaged property in the
possessi on of that person, or threatened such behaviour and is, unless
restrained, likely to repeat the behaviour or carry out the threat.

Addi tional grounds are that the defendant behaved in a provocative manner

t owar ds anot her person, including, but not Iimted to, behaviour that m ght
cause anot her person reasonably to fear violence or harassnent.

Orders

163. The court may inpose such restraints as it considers necessary to
prevent the defendant from acting in the apprehended manner, including sonme
speci fied positive orders, for exanple an order for the return of persona
property or restraining access to prem ses. The duration of the order is for
the period specified. A telephone order nmay be made by a police officer

The court or a clerk may make an interimex parte order

Weapons

164. The Northern Territory Firearnms Act, which cane into force in

March 1993, requires a court that orders a person hol ding a weapons
certificate of registration, licence or pernit to keep the peace pursuant to
the Donestic Violence Act 1992, to revoke the certificate, licence or permt,
whet her or not that firearmis inplicated in the incident, unless satisfied
ot herw se.

Breach of an order

165. Breach of an order is an offence. The mninmumpenalty is inprisonnment
for seven days, and the maxi mum penalty is inprisonment for six nonths.

eensl and

166. The Queensl and Domestic Violence (Fam |y Protection) Act 1989 applies
to the protection of spouses, relatives and associ ates of the applicant. For
the protection of any other person who has been subjected to violence or
harassment, resort nust be had to the Peace and Good Behavi our Act 1982.

Eligibility

167. An application for a domestic violence order under the Domestic
Violence (Fam |y Protection) Act 1989 may only be nade by an existing or
former spouse or de facto spouse, a person authorized in witing by the
spouse to appear on her behalf or a police officer. “Spouse” includes people
who are the biological parents of the child whether or not they have resided
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together. The order may protect “relatives” and “associ ates” of the
applicant and is broad enough to include, for exanple, the w der concept of
“relative” in Aboriginal culture.

168. The police are enpowered to, and in sone cases nust, seek orders to
protect victins of domestic violence.

Criteria

169. The court nust be satisfied that the respondent has committed or
threatened to comit an act of domestic violence against the applicant and is
likely to repeat the conduct or carry out the threat. A spouse who procures
anot her person to commt an act, that if done by the spouse would amount to
donestic violence, is taken to have conmtted the act. “Donestic violence”
includes wilful injury, damge to property, intimdation or harassnent,

i ndecent behavi our wi thout consent, or a threat to conmt any of these acts.

Orders

170. The court may inpose conditions that the court considers necessary in
the circunstances and desirable in the interests of the applicant, naned
rel ati ve or associate and the respondent. When inposing conditions, the
court’s paramount consideration is the need to protect the applicant,

rel atives or associates, and the welfare of any child of the applicant.

171. A tenporary order may be made, supported only by the evidence that the
court considers sufficient and appropriate, having regard to its tenporary
nat ure.

172. O her orders nmay be enforced for a period of up to two years and | onger
where special conditions apply.

173. A police officer may make an application for a tenporary order by
tel ephone, facsinmle, radio or other neans.

Weapons

174. Domestic violence orders automatically prohibit the respondent from
possessi ng a weapon, unless the court otherw se orders. The court nust
revoke all weapons |licences in the name of or in relation to the respondent
for the duration of the order

Breach of an order

175. A person who know ngly contravenes a domestic viol ence order commits an
offence and is liable to a maxi mum penalty of 40 penalty units or
i mprisonment for one year.

176. Police are enabled to arrest on any breach of the order, w thout having
to warn that the respondent is in breach of the order
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Addi ti onal provisions

177. Queensland has quite extensive provisions relating to police functions
and powers. Where a police officer has reasonabl e grounds for suspecting
that an act of donestic violence has been comritted and that there is a
danger of personal injury or property damage, a police officer can take the
respondent into custody and enter the prem ses to ensure that an inmm nent
danger of donestic viol ence does not exist.

Future directions

178. Under a project initiated by the Queensland Domestic Viol ence Counci
and followi ng cormmunity consultation, research is being undertaken into
appropriate |legislative responses to non-spousal donestic viol ence.
Currently the Donestic Violence (Famly Protection) Act 1989 only applies to
marri ed and de facto heterosexual couples (whether |iving together or
separately) and the biological parents of a child or children

South Australia

179. South Australia has two pieces of |egislation under which restraining
orders can be made, the Donestic Violence Act 1994 and anmendnents to the
Summary Procedure Act 1923, which is of general application

Applicability

180. The Domestic Violence Act 1994 applies to “fam |y menbers”, who in
relation to a defendant are:

A present or former spouse or de facto spouse;
A child of whom a spouse or forner spouse has custody; or

A child who normally or regularly resides with a spouse or former
spouse.

Criteria

181. The grounds for meking an order under the Domestic Violence Act 1994
are:

Where there is a reasonabl e apprehensi on that the defendant may, unless
restrai ned, commit donestic violence; and

The court is satisfied that the nmaking of the order is appropriate in
t he circunstances.

182. A person commits donestic violence if he or she does various things,
rangi ng from causing personal injury to a famly nenber, to keeping a famly
menber under surveillance on two or nobre occasions so as to reasonably arouse
the fam |y menber’ s apprehension or fear. The grounds for making a
restraining order under the Summary Procedure Act 1923 are that a person has
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a reasonabl e apprehension that the defendant may, unless restrained, cause
personal injury or damage to property or behave in an intimdating or
of fensi ve manner.

O ders

183. The need to ensure that fam |y nmenbers are protected from donestic
violence is the primary considerati on when the court makes an order

184. There is no specified limt for the duration of the order

185. An interimorder nmay be made in the absence of the defendant, and
t el ephone applications my be made by police officers.

Weapons
186. Where the Court makes a final restraining order, it nust order that any
firearm possessed by the defendant be confiscated and that any firearm
licence or permt of the defendant be cancell ed.

Breach of an order

187. A person who contravenes an order is guilty of an offence and is
subj ect to a maxi num of two years' inprisonnent or a fine of up to $8,000

Addi ti onal provisions

188. The Domestic Violence Act 1994 provides that the court nust, as far as
practicable, deal with proceedings for restraining order applications as a
matter of priority.

Tasmani a
Eligibility
189. Tasnmmnian legislation is general. Any person may initiate proceedi ngs

for a restraining order.

190. In Tasmania, the Justices Act 1959 was anmended in 1985 to provide for
the issue of donmestic restraint orders. These are designed as an adjunct to
the existing crimnal Iaw and to provide i medi ate protection for persons
suffering donmestic violence. The Act has been anended a nunber of tines
since 1985 to inprove the protection provided by restraint orders, to clarify
and strengthen police powers of intervention in domestic violence situations
and to sinplify restraint order application procedures.

191. The Justices Act 1959 al so contains provisions to revoke gun |licences

in restraint order proceedings involving violence and to prohibit persons
subj ected to restraint orders from obtaining gun |icences.
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Victoria
Eligibility
192. In cases of famly violence, an intervention order may be sought under

the Crimes (Family Violence) Act 1987 for the protection of “famly nenbers”
whi ch includes a present or forner spouse or de facto spouse, a child who
resides with the defendant or of whom the defendant is guardian, a person who
is or has been a relative of the defendant, including close relatives to
nephews, nieces and cousins, and a nmenber of the sanme househol d of the
defendant. The Act now covers persons who have had an intinmate persona

rel ationship and are living apart.

Criteria

193. Intervention orders are intended to conplenent rather than replace
existing crimnal |aw renedies. An intervention order is a civil remedy in
the nature of an injunction designed to provide ongoing protection for a
victimof violence in the home. The court may meke an intervention order if
it is satisfied that a person has:

Assaulted a fam |y nenber or caused damage to property of a famly
menber and is likely to do so again; or

Threatened to assault a fam |y nenber or cause danage to property of a
famly menmber and is likely to do so again; or

Har assed or nolested a famly nmenber and is likely to do so again

194. The Crines (Anendnment) Act 1994 introduced a new of fence of stalking.
This offence offers protection to people who have been foll owed, placed under
surveillance, contacted or sent offensive itenms where the offender intends to
and does actually cause the person physical or nental harm or arouse
apprehension or fear for the person’s or another person’s safety. A court is
enpowered to make an intervention order to prevent the continuation or
recurrence of stalking in certain situations.

Orders

195. The court may make an order imposing such restraints upon the defendant
as appear necessary or desirable in the circunstances to the court. Specific
prohi bitions may be inposed including a direction for counselling and an
exclusion of the defendant from specified prem ses.

196. The paranmount consideration of the court when nmaking an excl usion order
is the need to ensure that the aggrieved famly menber is protected from
vi ol ence.

197. An order remmins in force for the period specified and as a result

of 1995 anmendnments, there is nowno limtation on the length of orders that
can be nade.
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198. An interimorder may be made in the absence of the defendant until the
time specified or until further order of the court.

199. A police officer may make a conplaint for an interimorder by tel ephone
or facsimle.

Weapons

200. A court may revoke any licence or permt to possess firearns,
disqualify the defendant from obtaining any such licence or permt for up to
12 nmonths and direct the forfeiture or disposal of firearns held by the
defendant. Police also have the power to seize any firearmwhich they are
aware is in the possession of the defendant.

Breach of an order

201. Contravention of an order is an offence. Anmendnents in 1995 increased
the penalties inposed to a maxi mum of 240 penalty units or inprisonment for
up to two years. |If the penalty is for a second or subsequent offence the
maxi mum i npri sonment is five years.

Western Australia

Eligibility

202. The Justices Act 1902 generally provides for the protection of anyone
who feels threatened. A conplaint may be nade by a police officer or a
person agai nst whom or agai nst whose property, the behavi our conpl ai ned of
is directed.

Criteria

203. The court nust be satisfied that the defendant has caused or threatened
to cause personal injury or damage to property and is |likely to again cause
injury or damage or to carry out the threat, or that the defendant has
behaved in a provocative or offensive manner that is likely to lead to a
breach of the peace and is likely to again behave in a simlar manner

Orders

204. The court may make an order inposing such restraints upon the defendant
as are necessary or desirable to prevent himor her fromacting in the
apprehended manner. An order remains in force for a period of one year or as
provi ded by the order, or until revoked. An interimorder may be made in the
absence of the defendant, follow ng which the defendant nmust be summoned to
appear in court.

205. There are currently no provisions regarding tel ephone orders.

Weapons

206. The restraining order provisions of the Act do not include provisions
specifically referring to firearns or other weapons.
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Breach of an order

207. A person who contravenes or fails to conply with an order conmits an
of fence. Amendments that cane into effect on 20 January 1995 increased the
penalties to a maxi mum of $6,000 fine or a naxi num of 18 nont hs

i mpri sonment .

208. A new offence of stal king was created in 1994 by anending the Crim nal
Code, with a maxi mum penalty of three years' inprisonnent or eight years for
an aggravated stal king offence while arnmed or in breach of a restraining
order.

Future directions

209. Followi ng the recent anendnent of the Fam |y Law Act 1975 to provide

i ncreased protection to wonen by enabling nagistrates to vary or override
fam |y court orders where there has been a history of donestic violence, the
Western Australian Government will be introducing conplenmentary |egislation
during 1996.

210. A conprehensive review of restraining orders was conmpleted in

July 1995. The review recommended a nunber of |egislative amendnents and
procedural changes to inprove the effectiveness of restraining orders in
provi ding protection to victims of domestic violence. These include a
separate category of restraining order (the protection order) relating to

vi ol ence and the renoval of firearms when a protection order is made. These
anmendnents are expected to be introduced in parlianment during 1996.

211. As part of the review, a neeting of Aboriginal wonen from around the
state was held. While protection of the victimwas a key priority, famly
rehabilitation was strongly advocated. There was great concern that the

i ncarceration of abusers should not be seen as a solution, given the chronic
over-representati on of Aboriginal people in jail and the expressed desire to
hold fam |ies together

212. The Western Australian Governnent |aunched its Fam |y and Donestic
Vi ol ence Action Plan in Novenber 1995. It highlights the government’s
conmi tment to:

Mai nt ai ni ng and i nproving services and support to victins;

Assi sting perpetrators to deal constructively with their behaviour to
bri ng about positive change;

Provi di ng services and support to all parties to reduce the recurrence
of famly and donestic viol ence; and

Enlisting the support of people in the comunity to convey the nessage
that violence is not acceptable.
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“Half way to equal” report

213. On 25 May 1989 at the request of the then Attorney-General, the House
of Representatives Standing Conmittee on Legal and Constitutional Affairs
comenced its inquiry into equal opportunity and equal status for wonen in
Australia.

214. The Committee's report, entitled “Half way to equal”, was rel eased
on 30 April 1992. The Conmittee nmade a substantial nunber of
recommendati ons, including suggestions for strengthening the Sex

Di scrimnation Act 1984 and for inmproving the functioning of the Sex

Di scrim nation Conm ssioner and the Human Ri ghts and Equal Opportunity
Conmi ssi on.

215. A response to “Half way to equal” was tabled in the Federal Parlianent
in Decenber 1992. The Sex Discrimnation Act 1984 and anendments to that Act
are discussed further under article 26, bel ow.

Equality before the | aw

216. In February 1993, the then Attorney-General asked the Australian Law
Ref orm Commi ssion (ALRC) to report on ways of ensuring equality before the

| aw for women. A discussion paper, entitled “Equality before the |aw, was
issued in July 1993 and the Commission's interimreport, entitled

“Equal ity before the law - wonen's access to the |egal systeni, was rel eased
on 3 March 1994.

217. In July 1994, the ALRC presented the first part of its final report,
“Equal ity before the law. justice for women” (Report No 69, Part 1). This
part suggests anendnents to the existing |legal system and recomends
strengthening the Federal Sex Discrimnation Act 1984 and i nprovi ng wonmen’s
access to justice. The second and concluding part of the report was rel eased
by the Attorney-CGeneral in January 1995. It discusses the neaning of

equal ity and gender bias in the law, reconmends an Equality Act to give
parliaments, governnents and courts gui dance on community expectations of

| aw; and nmakes reconmendati ons to pronote ways to enabl e wonen’s needs and
experiences to be addressed in courts and tribunals. Educating the judiciary
inrelation to gender issues is discussed under article 14, bel ow.

218. Over the past few years there has been significant decentralization in
the industrial relations systemin Australia through the novenent to

wor kpl ace or enterprise bargaining. In 1993 the Federal Covernnent anended
the Industrial Relations Act 1988, with a view to building safeguards into
the Federal bargaining systemto ensure that bargaining is accessible and
fair for all workers, including women. The safeguards include m ninmm
entitlenments |egislation which gives effect to a nunber of 1LO and United
Nati ons conventions on enployment entitlenments covering m ni rum wages, equa
remuneration for work of equal value, termnation of enploynment (including
protection agai nst unfair dismssal) and 12 nonths' unpai d parental |eave.
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219. Wth these protections in place, enterprise bargaining potentially

of fers a nunmber of new opportunities for wonen. Experience to date suggests
that nore flexible | eave and working time arrangenents are an increasingly

i nportant el enent of agreenments assisting workers with famly
responsibilities.

220. Working wonmen’s centres operate in New South Wal es, the Northern
Territory, Queensland, South Australia and Tasmani a. Additional funding has
been provided to the South Australian Wrking Wonen's Centre to assist with
enpl oyi ng an Aboriginal |iaison officer and establishing a toll-free

t el ephone nunber.

221. The centres provide free confidential information and advice to wonen,
particularly wonen from non-English speaki ng backgrounds, Aboriginal and
Torres Strait |slander wonen, wonen in rural and renote areas and
non-uni oni zed women.

Q her treaty obligations

222. Australia is also a party to a nunber of international instrunents
which deal, inter alia, with discrimnation agai nst wonen. These incl ude:

The Convention on the Elimnation of Al Forns of Discrimnation
agai nst Wonen;

The International Covenant on Economi c, Social and Cultural Rights;
The Convention on the Political Ri ghts of Wnen;
The Convention on the Rights of the Child; and

A nunber of ILO Conventions including, in particular
Convention No. 111 - Discrimnation (Enmploynent and Cccupati on) and
Convention No. 156 - Workers with Fam |y Responsibilities.

223. Australia ratified the Convention on the Elimnation of Al Fornms of

Di scrimnati on agai nst Wonen in 1983 after detailed discussions with state
and territory governnents in the forumof the Meeting of Mnisters on Human
Ri ghts. Australia has nade two reservations to the Convention: one relates
to the enploynment of wonen in the Defence Force in conmbat and conbat-rel at ed
duties (see Wnen in the defence force, above) and one to the provision of
paid maternity | eave.

224. International Labour Organization Convention No. 111 is attached as a
schedul e to the Human Ri ghts and the Equal Opportunity Conmm ssion Act 1986.

It is therefore one of the international instrunments in respect of which the
Human Ri ghts and the Equal Opportunity Conmi ssion has jurisdiction. The
Federal Industrial Relations Act 1988 in part inplenments the convention. The
associ ated | LO Recommendati on to Convention 111 and Regul ation 111 is
attached as schedule 9 to that Act.
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225. In March 1990, Australia ratified International Labour Organization
Convention No. 156, Concerning Equal Opportunities and Equal Treatnent for
Men and Women Workers: Workers with Family Responsibilities, and it came
into effect in March 1991. Ratification obliges Australia to make it an aim
of national policy to enable persons with famly responsibilities who are
engaged in, or wish to engage in, enployment, to exercise their right to do
so wi thout being subject to discrimnation and, to the extent possible,

wi t hout conflict between their work and famly responsibilities.

226. Prior to ratification, Australia already had a nunber of measures in
pl ace which were consistent with the principles underlying ILO Convention
No. 156. In 1992, the Sex Discrimnation Act 1984 was amended to proscribe
di smi ssal from enpl oyment on the ground of famly responsibilities. To
facilitate public access to the docunment, |ILO Convention No. 156 is al so
scheduled to the Industrial Relations Act 1988.

Article 4

227. Since ratification of the Covenant, no emergencies of the type
described in article 4 have occurred in Australia. Consequently, there has
been no need to consider derogation fromthe provisions of the Covenant.

Nat ural disasters (particularly floods) have been the subject of

decl arations, but these are for the purpose of enabling assistance, including
financi al assistance, to be given to alleviate the effects of the natura
occurrence.

228. Australia has no general |egislation authorizing either the federal or
state governnents to take extrene measures, such as superseding the civi
power, in times of natural or other emergencies. There are, however, a
nunber of constitutional provisions and pieces of federal and state

| egi sl ati on whi ch enabl e enmergency measures to be taken to control public
harm These are described bel ow.

Constitutional franmework

229. Three provisions of the Australian Constitution provide a genera
framework within which | aws may be passed or action taken by the Federa
Government in energency situations. The first of these is section 51 (vi),
whi ch provides that the Federal Parlianment has |egislative power in relation
to the defence of the Commonweal th and states and the control of the defence
forces. The relevant part of the section reads as follows:

“The Parliament shall, subject to this Constitution, have power to make
| aws for the peace, order and good governnment of the Conmonwealth with
respect to:

The naval and mlitary defence of the Comonweal th and of the

several States, and the control of the forces to execute and nmaintain
the aws of the Commonweal th.”
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230. Only the Federal Governnment has the power to establish arnmed forces.
Section 114 of the Constitution provides:

“A State shall not, without the consent of the Parlianent of the
Conmonweal th, raise or maintain any naval or mlitary force.”

231. No such consent has been given. |In time of armed conflict, nationa
def ence has al ways been the Federal Governnent’s responsibility, using the
Australian Defence Force. For other energencies, such as natural disasters,
state |l egislation exists to provide for necessary energency powers. This is
det ai | ed bel ow.

232. The second relevant constitutional provision is section 61. Under this
section, the executive is granted the power to execute and mai ntain al
federal |aws, including defence related laws. It provides that:

“The executive power of the Commobnwealth is vested in the Queen and is
exerci sable by the Covernor-General as the Queen's representative, and
extends to the execution and mai ntenance of this Constitution, and of
the Il aws of the Conmonweal th.”

233. Finally, the Federal CGovernnent is mandated with protection of each
state and granted conditional jurisdiction over internal strife in
section 119 of the Constitution:

“The Commonweal th shall protect every State against invasion and, on
t he application of the Executive Governnment of the State, against
donestic viol ence.”

234. These provisions enable the Federal Government to deal with emergency
situations which may affect its own areas of responsibility, including

mai nt enance of federal [aws, as well as power to maintain and control forces
for the defence of Australia and each state within Australi a.

Types of energencies

235. In the discussion of federal and state |egislation which foll ows,

rel evant | egislation and powers are ordered by reference to the types of
energenci es whi ch have arisen, nanely, wartinme, civil disorder, strikes in
essential services and natural disasters. Federal legislation is considered
first, followed by state |egislation where rel evant.

Wartine

236. As nentioned above, the right to raise or maintain a naval or mlitary
force for use in wartinme (or the threat or aftermath of war) is the
prerogative of the Federal Government. In Australia’ s history, there has
been extensive use nade of the Constitutional authority permtting

| egi slation for the defence of Australia.

237. Inportantly, however, the High Court of Australia has made it clear

that even in tinme of war this provision does not enpower the Federa
Government to enact |egislation contrary to the other provisions of the
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Constitution. This neans that, for exanple, defence related |egislation my
not override section 116 which prohibits the Federal Governnent from
interfering with religious freedom Simlarly legislation that restricts
civil rights is prohibited unless that |egislation is genuinely incidental or
conduci ve to the prosecution of the war.

238. There has been no | egislation based on the second part of
section 51 (vi), the part which permts the use of the Defence Force to
execute and maintain the laws of the Commonweal t h.

239. The view of the Australian Governnment is that any legislation in breach
of the provisions of the International Covenant on Civil and Politica

Ri ghts, particularly article 4, would be held by the Hi gh Court of Australia
to be unconstitutional

Civil disorder

240. Procedures for authorizing the use of the Defence Force in response to
an application by a state for protection against civil disorder under
section 119 of the Constitution are contained in the Defence Act 1903. The
rel evant section provides:

“Where the CGovernor of a State has proclaimed that domestic viol ence
exi sts therein, the Governor-Ceneral, upon the application of the
Executive Government of the State, may, by proclamation, declare that
domestic violence exists in that State, and may call out the Permanent
Forces (other than Reserve Forces) and in the event of their nunbers
being insufficient may al so call out such of the Reserve Forces and the
Citizen Forces as may be necessary for the protection of that State,
and the services of the Forces so called out may be utilized
accordingly for the protection of that State against domestic violence:

Provi ded al ways that the Reserve Forces or the Citizen Forces
shall not be called out or utilized in connection with an
i ndustrial dispute.”

241. This provision is supplenented by Australian mlitary regul ati ons and
air force regulations. Notw thstanding the above provision, there has never
been a call out of the Defence Force instigated by a state.

242. As discussed above, it is also constitutional for the Defence Force to
be enpl oyed for the protection of Conmmonwealth interests when civil resources
are insufficient. There is no legislative requirement for call-out by the
Governor-Ceneral in such a situation. Under the common | aw, however,

call-out by the Governor-General on the advice of a mnister is possible if
the police force is unable to resolve a situation and federal interests are

i nvol ved. One exanple m ght be a major terrorist incident involving a breach
of federal law. There have been only two occasions of call-out for the
protection of Commobnwealth interests: once in February 1978 to protect a
Commonweal th Heads of Governnent Meeting and once in Papua New Gui nea before
i ndependence to protect people and property in the face of rioting.
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243. The use of the defence force in aid of civil authorities is only
justified in the nost exceptional circunmstances and must be in accordance
with the basic principle that the civil lawis suprene. The defence force is
called out only to assist the civil |aw enforcenent authorities in the
restorati on and mai ntenance of |aw and order and the protection of persons
and property. Menbers of the defence force have only ordinary civilian
powers, i.e. less than those of nenbers of the police force.

Northern Territory

244. The Crimnal Code of the Northern Territory deals with of fences agai nst
public order, such as sedition, terrorism offences against the executive and
| egi sl ative power, and unl awful assenblies and breaches of the peace. It is
an offence to engage in or undertake a seditious enterprise and also to
write, print, utter or publish seditious words. Menbership of an unlawfu
organi zation is also a crinme. “Unlawful organization” means an organi zation
that uses, threatens to use or advocates the use of unlawful violence in the
Territory to achieve its end.

245. In the Northern Territory, it is an offence to interfere with the free
exercise by a mnister of the Crown of a duty of office. Likewise it is a
crime to influence by force, deception, threat or intimdation a nmenber of
the Legislative Assenmbly, or to bribe such a person. It is an offence under
the Crimnal Code to take part in an unlawful assenbly or a riot. The
Crimnal Code also details the duty of a police officer to disperse persons
who are “riotously assenbled together”. Any person who does not disperse
after the making of a proclamation by a police officer is guilty of a crinmne.

Queensl| and

246. I n Queensland, the State Enmergency Service is responsible for the
coordi nation of voluntary disaster relief efforts and public education to
counter disaster. In relation to civil disorder, however, the State Counter

Di saster Organi sation Act 1975 specifically forbids the State Energency
Servi ce:

Actual conbat agai nst an eneny; and
The putting down of a riot or other civil disturbance.
Victoria
247. The Victorian Public Safety Preservation Act 1958 provides for the

Governor in Council to declare a state of energency where any action has been
taken or is imediately threatened which is a danger to or is likely to

threaten public safety or order. Parliament will be recalled, at which tinme
both houses will resolve whether to continue the state of emergency
procl ai med by the Governor in Council. The Victorian Summary O fences

Act 1966 proscribes riotous, indecent or offensive behaviour and the use of
prof ane, indecent or obscene | anguage by persons in or near a public place.
The Crimes Act 1958 proscribes the crime of treason
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Strikes in essential services

248. The Federal Crimes Act 1914 nmakes it an offence for a person to take
part in or continue, or incite to, urge, aid or encourage the taking part in
or continuance of a |lockout or strike if the Governor-Ceneral has nade a
procl amation that there exists a serious industrial disturbance prejudicing
or threatening trade or conmerce with other countries or anobng the states.
The Act also makes it an offence to obstruct or hinder the performance of
public services provided by the Federal Governnent.

249. A nunber of states have legislation to deal with strikes in essentia
services, for exanple, in electricity or water supplies or in prisons. Such
| egi sl ation generally provides a specified mnister or government officia
with the capacity to issue directions to facilitate resunption of the
service. Such capacity is usually strictly limted in scope and duration

New Sout h Wal es

250. The New South WAl es Essential Services Act 1988 is concerned with the
i ntroduction of energency neasures and procedures in situations where the
operation of essential services is disrupted. The main features of the Act
are:

The issue by the Governor of a proclamation or state of emergency order
inrelation to a disruption in the provision of an essential service;

The maki ng of regulations or the issue of directions by the rel evant
m ni ster whereby enmergency powers are invoked to control, direct,
restrict or prohibit the supply or operation of an essential service;

The prompt referral of an industrial dispute in connection with an
essential service to the Industrial Comm ssion of New South Wl es;

The introduction of a range of sanctions to ensure conpliance with any
emer gency measures.

251. The New South Wal es State Enmergency and Resource Managenent Act 1989
enabl es an energency to be declared when an actual or imm nent occurrence
such as fire, flood or earthquake endangers safety or health or destroys
property and requires a significant and coordi nated response. The tinme of
operation of declarations has to be specified and is subject to linmts set
out in the Act. The authorities may requisition property and require people
to |l eave particular prem ses or to | eave or stay outside the general area.

Northern Territory

252. The Essential Goods and Services Act 1981 is an act to control and
manage prescribed goods or services during periods of shortage. Pursuant to
the Act, the Chief Mnister may, by a notice in the Gazette, declare that a
shortage exists in relation to certain goods or services. Were a
declaration is in force, the mnister admnistering the Act may take such
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action as is necessary to ensure that the goods or services are available for
use, and are used in a manner that is calculated by himto serve the
interests of the conmmunity.

253. Further details on essential services legislation is provided under
articles 8 and 22, bel ow.

eensl and

254. There is no longer any legislation in Queensland which directly rel ates
to strikes in essential services. Legislation enacted in Queensland (the
Electricity (Continuity of Supply) Act 1985), followi ng a strike anong
electricity supply workers in the south-east of that state, was repeal ed as
of 23 June 1990.

255. The Queensl and State Energency Service is prohibited frombringing to
an end a strike or |ockout under the provisions of the State Counter Disaster
Organi sation Act 1975.

256. On the other hand, the State Transport Acts 1938-1981 provi de emergency
powers to the governnment which are very general and have been used on
occasions to declare a state of enmergency in the event of a strike in an
essential service industry. These provisions have not been used in the
current reporting period.

South Australia

257. The Essential Services Act 1981 of South Australia provides that the
CGovernor may, by proclamation, declare a period extending for not nore than
seven days to be a period of emergency. During the period of energency the
M nister may give directions in relation to the use of proclainmed essentia
servi ces.

Victoria

258. In Victoria, the Essential Services Act 1958 provides for the Governor
in Council to proclaimthat a state of energency exists in relation to an
essential service defined in the Act. The proclamation nust be published in
t he Government Gazette and is valid for one nonth.

259. The Fuel Energency Act 1977 provides for the Governor in Council, by
procl amati on published in the Governnent Gazette, to declare that a state of
energency exists in relation to fuel. The proclamation is valid for seven
days.

260. The Emergency Managenent Act 1986 provi des for the coordination

organi zati on and managenent of resources to deal with emergencies. The
Victorian State Energency Service, constituted under the Victorian State
Emergency Act 1987, has responsibility for emergency nmanagenent and emergency
operations. The Vital State Industries (Wrks and Services) Act 1992 nakes
it an offence to interfere or attenpt to interfere with a vital industry,
which is defined in the Act. The Governor in Council, by order published in
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t he Government Gazette, can declare an activity, undertaking, project, work
or service to be a vital industry. The proclamation is valid for three weeks
from publication, unless revoked earlier

Western Australia

261. In Western Australia, the Fuel, Energy and Power Resources Act 1972
makes provision for the conservation and utilization of the present and
future sources and supplies of fuel, energy and power in Western Australi a.
A state of emergency may be declared by the Governor to exist either in the
whol e state or in any part of the state specified in the declaration

Nat ural di sasters

262. There is legislation in nost states to deal with general states of
emergency resulting fromfire, flood, stormand other natural causes. This
| egi sl ati on authorizes the executive to take action to restore services, but
in no case can there be a suspension of the ordinary |law. The action
possi bl e under the legislation is of a facilitative kind.

263. The Defence Force is available for support in cases where the state
authorities are unable to cope with a natural disaster or civil emergency.
There is no |l egislation governing this assistance, but detailed

adm ni strative instructions exist which regulate its use. Assistance of this
type has been given several times since 1986, notably in relation to flood
relief and bushfire control

Northern Territory

264. The Disasters Act 1982 provides for the adoption of neasures necessary
for the protection of Iife and property fromthe effects of disasters and
energencies. The Act defines “disaster” to mean an occurrence whi ch causes
or threatens to cause |loss or injury to persons or property or which in any
way endangers the safety of the public and in respect of which the resources
of a normal governnent service are inadequate to provide appropriate
counter-di saster measures. “Disaster” includes hostilities and acts of
violence or intimdation as well as natural disasters such as cycl ones.

265. Section 35 of the Disasters Act 1982 empowers the Admi nistrator to
declare a state of disaster. Section 37 |ists special powers avail able
during a state of disaster. They include requisition of personal property,
cl osure of prem ses, evacuation of people and powers of entry for certain
pur poses.

266. Pursuant to section 39 of the Act the Mnister administering the Act
may declare a state of energency. A declaration of a state of energency
continues in force for two days unl ess revoked sooner or superseded by a
decl aration of a state of disaster

267. The Disasters Act 1982 established a Counter-Di saster Council and
provides that the Territory counter-disaster controller is the Conm ssioner
of Police. It also provides for the establishment of the Northern Territory
Emer gency Service and the appointnent of a director of that Service. The
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powers available during a state of disaster or a state of energency are
exerci sabl e by the Northern Territory Energency Service, menbers of the
Police Force and persons appointed by regional counter-disaster comittees.

eensl and

268. Under the Queensland State Transport Act 1938, it is possible for the
Governor in Council to declare a state of energency for a period not
exceedi ng three nonths where the peace, welfare, order, good government or
public safety of the state or part of it is likely to be inperilled by fire,
flood or storm tenpest, act of God or by reason of any other cause or
circunstance. Once this declaration is made provision can be made for the
supply of food and other essential services to cope with the energency.

269. The State Counter Disaster Organisation Act 1975 provides for two
organi zations to be involved with disaster nanagement:

The State Counter Disaster Organization, which is responsible for the
coordi nati on of resources and to ensure that all steps are taken to
plan for and counter the effects of a disaster; and

The State Emergency Service, which is responsible for the coordination
of voluntary efforts within the community and public counter-disaster
educati on.

South Australia

270. The State Disaster Act 1980 mmkes provision for the protection of life
and property in the event of a disaster. The Act gives authority:

For a State Disaster Conmittee to prepare a state disaster plan and to
mai ntain contact with and nonitor the operating procedures of

organi zati ons which the State Disaster Plan envisages will participate
in counter-di saster operations;

For the Comm ssioner of Police to take charge of counter-disaster
operations as the state coordinator;

For declarations that a state of disaster exists to be made by the
Governor (for a maxi mum of 96 hours subject to extension by a
resolution of parlianment) or by the relevant mnister (for a maxi mum
12 hours); and

For post-di saster operations to be supported by government resources.

271. The operational provisions in the above |egislation have not been
i nvoked since February 1983.

272. The South Australian Metropolitan Fire Service Act 1936, the Country
Fires Act 1989 and the State Energency Service Act 1987 regul ate and
adm ni ster the relevant organizations and provide the necessary authority for
themto work at emergency scenes, such as fires.
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Tasnmani a

273. I n Tasmania, the Energency Services Act 1976 provides for the

decl aration of states of disaster, emergency or alert. A disaster is
identified as any occurrence including an attack agai nst Tasmani a that causes
or threatens to cause loss of |ife or property, injury to persons or property
or distress to persons, or in any way endangers the safety of the public. An
energency is defined as any situation in which a disaster appears likely to
occur.

274. Declarations are strictly limted in scope and duration, giving

speci fic powers to authorized personnel, including the renoval of persons or
vehicles fromany area, the power to enter prenises, the comrandeering of
resources for the purpose of dealing with the energency and the cl osure of
roads.

Article 5

275. In ratifying the Covenant, Australia accepted the obligations contained
in paragraphs 1 and 2 of article 5. Australia is conmitted to the continued
observance of the civil and political rights contained in the Covenant.
Furthernore, as the content of this report denonstrates, the Australian
Government does not interpret any provision of the Covenant as inplying any
right to derogate fromthe rights and freedons recogni zed i n the Covenant
beyond those limtations that are expressly declared in the Covenant itself.

276. The Australian Government has not considered it necessary to enact

| egi sl ation ainmed specifically at groups or individuals who m ght undertake
destructive and restrictive action against the rights and freedons recogni zed
in the Covenant. The Australian Governnent considers that the sanctions for
the breaches of donestic |law and the special human rights machinery

(di scussed in the core docunment and in Part 1) provide an adequate safeguard,
having regard to Australia's donestic situation, against this sort of
activity. As nmentioned in the comrents on articles 19 and 20, Australia, as
a denocratic society, encourages the free exchange and expression of ideas

and recogni zes the existence of conflicts of ideas. It would not, therefore,
consi der the mere exchange and expression of ideas as activity in breach of
the provisions of this article. 1In this regard, the attention of the

Conmittee is also drawmn to the conmentary in this report on Australia's
reservation to article 20 of the Covenant.

Article 6

Capi tal Puni shnent

277. As discussed in Australia' s second report, the death penalty has been
abolished in Australia by the follow ng | egislation

Federal : Death Penalty Abolition Act 1973
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New Sout h WAl es: Crinmes (Amendment) Act 1955

Crinmes (Death Penalty Abolition) Amendnent Act
1985

M scel | aneous Acts (Death Penalty Abolition)
Amendnent Act 1985

Queensl and: Crim nal Code Amendnent Act 1922

Sout h Australia: St at ut es Amendnent (Capital Puni shnent
Abolition) Act 1976

Tasmani a: Crimnal Code Act 1968
Victori a: Crinmes (Capital O fences) Act 1975
Western Australia: Acts Amendnent (Abolition of Capita

Puni shment) Act 1984

The Federal Act applies in both the Australian Capital Territory and in the
Northern Territory.

Genoci de _and war_crines

278. Australia becane a party to the Convention on the Prevention and

Puni shment of the Crine of Genocide in July 1949. Although the Genocide
Convention Act 1949 approves Australian ratification of the Genocide
Convention, there is no specific legislation creating the crinme of genocide.
The approach until now has been that the conmon | aw and the crimnal codes of
the states have provi ded adequate punishnment for acts prohibited by the
CGenoci de Convention. So, for exanple, a deprivation of life constituting
genoci de i s punishable as nurder (or wilful murder) in all jurisdictions.

279. The War Crimes Act 1945 provides for the prosecution in Australia of
persons accused of acts of genocide in Europe during the Second World War.
The | anguage of section 7 (3) (ii) of the Act, which defines war crinmes, is
taken directly fromarticle Il of the Convention on the Prevention and

Puni shment of the Crine of Genocide.

280. The International Law Comm ssion (ILC) was given a mandate by the
United Nations General Assenmbly in 1992 to prepare a draft statute for an
international crimnal court as a matter of priority. Australia strongly
supported this mandate being given to the ILC. The ILC conpleted its work on
the draft statute in 1994. Genocide is anong the offences included within
the jurisdiction of the court under the draft statute.

281. At its forty-ninth session the General Assenbly adopted a resolution
concerning the draft statute in which it established an ad hoc conmittee open
to all United Nations Menbers to review the major substantive and

adm nistrative issues arising out of the draft statute and, in the |ight of
such review, to consider arrangenents for the convening of an internationa
conference of plenipotentiaries. The comittee was required to report to the
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General Assenbly at its fiftieth session. The committee held neetings in
New York in April and August 1995 in which Australia was an active
parti ci pant.

282. Australia has enacted the International War Crines Tribunals Act 1995
and I nternational War Crimes Tribunals (Consequential Anmendnents) Act 1995
enabling Australia to assist and conply with requests fromtwo internationa
tribunals established by the United Nations Security Council. The two
tribunals have the power to prosecute persons responsible for serious

viol ations of international humanitarian |aw, including genocide, comitted
in the fornmer Yugoslavia and Rwanda. Australia' s role in the tribunals

i ncl udes the appointnment of an Australian, Sir N nian Stephen, as a judge of
the International Crimnal Tribunal for the Former Yugoslavia, and another
Australian, M G ahamBlewitt, as the Deputy Prosecutor of that Tri bunal

Right to life

283. The inherent right to |ife recognized in paragraph 1 of article 6 is
protected by both the crimnal and civil |aw throughout Australi a.

Crimnal | aw

284. The crimnal codes of Queensland, Tasmania, Western Australia and the
Northern Territory enbody the major aspects of the crimnal |aw in those
jurisdictions. In other jurisdictions the crimnal lawis enbodied in both
statute and the conmon law. A major review of the various crimnal laws in
Australia is currently being undertaken by the Mddel Crimnal Code Oficers
Committee (MCCOC). The Conmittee ainms to develop a nodel crimnal code for
adoption in all jurisdictions. This uniformcode will replace the comon | aw
and the existing codes and crines acts in each jurisdiction

Unlawful Kkilling

285. In all Australian jurisdictions it is an offence unlawfully to kil
anot her person. Both the conmmon |aw and the crimnal codes provide for the
of fences of murder, mansl aughter, attenpted murder and, in some cases,
threatening to commt murder.

286. Although the exact term nol ogy varies across jurisdictions, in genera
a person commts the offence of nurder if he or she kills another person

Wth the intention to kill that person
Wth the intention to cause grievous bodily harmto that person

Wth the know edge or foreseeability that an act is likely to cause
death or grievous bodily harmto that person; or

In the comm ssion of an act or serious offence other than the mnurder
(for example, in New South Wales a crine that is punishable by 25 years
or life in jail, whereas other states refer sinply to an offence or an
act which may endanger human life).
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287. In all jurisdictions it is also an offence to attenpt nmurder or to
conspire, encourage or assist in a nmurder. Threatening to commt a nurder
constitutes a crimnal offence under statute in sonme jurisdictions such as
the Northern Territory, Queensland and Tasmani a, and may be unl awful under
the common |law in sonme situations.

288. There may exist circunmstances which negate cul pability, thus providing
a conplete acquittal. These may include situations where the killing was
conmitted:

Wt hout the requisite mental elenment (because the defendant was in a
state of automatism insane or bel ow the age of crimna
responsi bility);

Usi ng such force as was reasonable in the circunstances to prevent the
commi ssion of a felony or in the exercise of a | awful power of arrest;

Usi ng such force as was reasonable in the circunstances in
sel f-defence, defence of another or defence of property; or

As a result of m sadventure or mi sfortune (where the offender's conduct
is without cul pable negligence).

Mansl| aught er

289. In general, a person who unlawfully kills in circunstances other than
those which constitute murder will be guilty of manslaughter. Sonme factors
may exi st which make the of fender |ess cul pable, and thus require a charge of
ei ther voluntary or involuntary mansl aughter. Voluntary mansl aughter will be
rel evant where elenments such as provocation, dimnished responsibility or

i nfanticide exist. Involuntary mansl aughter generally arises where the

of fender intended to inflict bodily harmonly, acted with crimnal negligence
or performed a dangerous and unl awful act.

Conpensation for crimnal injuries

290. Conpensation for crimnal injuries is primarily a state responsibility.
There is no national victimconpensation schene or counselling body in

exi stence. The legislation and the bodi es responsi ble for executing the
state crimnal conpensation schemes are as foll ows:

Australian Capital Territory: Crimnal Injuries Conpensation Act 1983,
adm ni stered by the Master of the Suprene Court;

New South Wales: Victins Conpensation Act 1987, adm nistered by the
Victims Conpensation Tribunal

Northern Territory: Crimes (Victins Assistance) Act 1992, adm nistered
by the Local Court;

Queensl and: Crimnal Code Act 1899, administered by a court (or the
CGovernor, who on application may nmake an ex gratia paynent);
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South Australia: Crimnal Injuries Conmpensation Act 1978, adm nistered
by the District Court;

Tasmania: Crimnal Injuries Conpensation Act 1976, adm nistered by the
Master of the Suprene Court;

Victoria: Crimnal Injuries Conpensation Act 1983, adm nistered by the
Cri mes Conpensation Tribunal; and

Western Australia: Crimnal Injuries Conpensation Act 1985,
adm ni stered by an assessor appointed for the purpose.

291. \Where a person is convicted of an offence against a federal |aw, the
Federal Crines Act 1914 provides that the court may make an order for
reparation. In other cases of need, the Federal Governnent woul d consider
provi di ng conpensation to individuals. The Australian Capital Territory
conpensati on scheme applies to offences against federal laws commtted in the
Territory.

292. The Australian external territories, the Territories of Christnas

I sl and and Cocos (Keeling) Islands, also provide for a system of conpensation
for crimnal injury. 1In Norfolk Island, a court may, in addition to any
penal ty i nposed on a convicted person, order the offender to nake reparation
to a person, by way of nobney payment or otherwi se, in respect of a |loss
suffered by the person as a direct result of the offence.

293. In June 1993, a set of principles, based on the Declaration of Basic
Principles of Justice for Victins of Crime and Abuse of Power, were adopted
by the Standing Committee of Attorneys-Ceneral as a guide for the treatnent
of victims of crine. Principle 10 provides for an entitlenment for victins of
crinmes involving sexual or other personal violence to have recourse to a
crimnal injuries conpensation schenme provided by the state, where
conpensation is not available fromthe offender. It was agreed that the
princi ples woul d be adopted by all jurisdictions and each state woul d have
responsibility for their inplenentation. The principles were viewed as a
basis for building a uniformsystem of recognition of victinms' rights and the
provi sion of victimsupport services throughout Australia. The principles
are as follows:

Victinms of crime should be treated with courtesy, conpassi on and
respect for their dignity;

Victinms of crime and their famlies should have access to welfare,
heal th, counselling, nmedical and | egal assistance responsive to their
needs;

I nconveni ence to victinms of crinme should be m nimzed and their privacy
prot ect ed;

A victimof crinme should be afforded all necessary protection from
vi ol ence and intimdation by the accused;
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Victinms of crime, who so request, should be kept infornmed about the
progress of the investigation of the crine and the prosecution of the
of f ence;

The views and concerns of victins should be considered at al
appropriate stages of the investigation and prosecution of the offence;

A victimof crinme who is a witness in the trial should be inforned
about the trial process and the role of the victimas a witness in the
prosecution of the offence;

The effects of the crime upon the victimshould be placed before the
court, particularly where the offence involves sexual or other persona
vi ol ence;

Victinms of crime, who so request, should be kept infornmed about the
di sposition of the offender; and

Where conpensation is not available fromthe offender, the victimof a
crime involving sexual or other personal violence should have recourse
to a crimnal injuries conpensation schenme provided by the state.

Acts of terrorism

294. A nunber of federal Acts contain provisions to safeguard agai nst acts
of terrorismunder Australia's obligation as a party to internationa
conventi ons.

295. The Crimes (Internationally Protected Persons) Act 1976 gives effect to
the Convention on the Prevention and Puni shnent of Crines Agai nst
Internationally Protected Persons, Including Diplomatic Agents. Section 8 of
the Act creates a series of offences against internationally protected
persons, which include nmurder, kidnapping and attacks upon their person or
liberty. An “internationally protected person” is defined in the Act and
includes visiting prime mnisters, presidents and dipl omats.

296. The Crinmes (Aviation) Act 1991 gives effect to the Convention for the
Suppression of Unlawful Seizure of Aircraft, the Convention for the
Suppression of Unlawful Acts Against the Safety of Civil Aviation, and its
Suppl emrentary Protocol for the Suppression of Unlawful Acts of Violence at
Airports serving International Cvil Aviation and the Convention on O fences
and Certain Other Acts Conmitted on Board Aircraft. Part Il of the Act
creates a series of offences, including offences relating to hijacking and
acts of violence on board aircraft, offences affecting aircraft and the safe
operation of aircraft (including the destruction of aircraft with the intent
to kill), offences relating to the safety of civil aviation and acts of
violence at certain airports, and offences relating to federal aerodronmes and
air navigation facilities (which include endangering the safety of
aerodrones). Part |1l of the Act deals with restoring control of aircraft
and dealing with offenders.
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297. The Crimes (Hostages) Act 1989 gives effect to the Internationa
Convention Agai nst the Taking of Hostages. Section 7 details the neaning of
host age-t aki ng, (which includes threatening to kill or injure a hostage), and
section 8 specifies when hostage-taking is an offence.

298. The Crimes (Ships and Fi xed Platforns) Act 1992 gives effect to the
Convention for the Suppression of Unlawful Acts Against the Safety of
Maritime Navigation, and the Protocol for the Suppression of Unlawful Acts
Agai nst the Safety of Fixed Platfornms Located on the Continental Shelf.
Division 1, Part Il creates certain offences in relation to ships, including
acts of violence and causing death, while Part 111 creates a simlar range of
of fences in relation to fixed platforms.

299. Additionally, the Crinmes (Biological Wapons) Act 1976 gives effect to
the Convention on the Prohibition of the Devel opnment, Production and

St ockpiling of Bacteriol ogical (Biological) and Toxi c Wapons and on their
Destruction. Section 8 makes it an offence to devel op, produce, stockpile or
otherwi se acquire or retain certain biological agents and toxins and

bi ol ogi cal weapons. The Nucl ear Non-Proliferation (Safeguards) Act 1987
makes it an offence to steal nuclear material or to use it, or threaten to
use it, to cause injury to people or damage to property.

300. The Crimes (Foreign Incursions and Recruitnment) Act 1978 creates

of fences relating to incursions into foreign States for the purposes of
engaging in hostile activities, and recruitnent and preparations for such
i ncursions (subject to a nunmber of exceptions).

301. The Public Order (Protection of Persons and Property) Act 1971 creates
of fences relating to assenblies at certain prem ses involving violence or the
appr ehensi on of vi ol ence.

302. In addition, the Federal Governnent has strengthened Australia's
counter-terrorist capacity through the Standi ng Advisory Comm ttee on
Protecti on Agai nst Viol ence, which supplies additional training and equi pnent
to the state police forces, and coordinates regul ar major counter-terrorist
training exercises involving state and federal police, intelligence agencies
and the defence forces.

303. The Federal Governnent has al so i nproved protection for the diplomatic
and consul ar community, by increasing funding - on a year-to-year basis - for
the protection of diplomatic interests in response to threats as they arise.

M ssi ng persons

304. Every year thousands of Australians go missing. 1In 1993-94, 26, 345
peopl e were reported m ssing. The investigation of mssing persons is
primarily a state responsibility and all state police services have dedicated
m ssi ng persons conponents. The Australian Federal Police has responsibility
for community policing in the Australian Capital Territory and al so nmintains
a mssing persons unit. GCenerally, reports of mssing persons, depending on
the circunmstances of the reported di sappearance, are either investigated by
detectives as a crimnal incident, or are investigated by the police officer
receiving the report where no suspicious circunstances exist.
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305. State governnents and police forces have begun work to provide a nore
conprehensi ve nmeans of listing and tracking people. The National Exchange of
Police Information is devel opi ng a Persons of Interest database to be nade
available to all jurisdictions. “Mssing persons” will be one subject of
this database. Jurisdictions are urged to contribute to the database, which
is a resource for the various police forces, a list containing sufficient
details for identification

Abortion

306. In every Australian jurisdiction it is a crimnal offence to effect or
assi st an abortion except under particular circunmstances. The foll ow ng
provision, taken fromthe Victorian Crines Act 1958, is typical of the

prohi biti on on abortion:

“Whosoever...with intent to procure the m scarriage of any wonman

whet her she is or is not with child unlawfully adm nisters to her or
causes to be taken by her any poison or other noxious thing, or

unl awful Iy uses any instrunent or other means with the like intent,
shall be guilty of an indictable offence, and shall be liable to | eve
6 inprisonnment (i.e. 7.5 years).”

307. The Suprene Court of Victoria held, in Rv. Davidson [1969] VLR 667,
that the use of an instrument with intent to procure a mscarriage is

unl awful on therapeutic grounds unless the accused honestly believes, on
reasonabl e grounds, that the Act was:

Necessary to preserve the woman from serious danger to her life, or to
preserve her physical or nmental health (not nerely being the nornma
dangers of pregnancy and childbirth which the continuance of the
pregnancy woul d entail); and

In the circunmstances, not out of proportion to the danger to be
averted.

308. Simlar reasoning was used in the judgenent of the New South Wl es
District Court in Rv. Wald (1971) 3 DCR 25. The judgenents in R v. Davidson
and Rv. Wald were expressly followed and applied in Queensland in the case
of Rv. Bayliss and Cullen (1986) 9 QLR 8. Follow ng these decisions the

rel evant |egislation in New South Wal es and Western Australia was anended.

309. In South Australia and the Northern Territory certain other conditions
under which an abortion may be lawfully carried out are specified by

| egi slation. These conditions include, in particular, the situation where
there is a substantial risk that if the pregnancy were not term nated and a
child were born to the pregnant woman, the child would suffer such physica

or nental disabilities as to be seriously handi capped. In Western Australia
abortions may only be carried out if necessary to preserve the mother's life.
In Tasmania, abortion remains a crime under the Crimnal Code 1924, unless it
can be justified by an honest belief on reasonable grounds that the operation
is necessary to preserve the mother from serious danger to her life, or
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substantial risk of serious injury to her physical or mental health (not
bei ng the normal dangers of pregnancy and childbirth which the continuance of
the pregnancy would entail).

Gover nent _progr anmes

310. In 1990, in response to Recommendation 103 of the National Conmittee on
Vi ol ence (NCV), which reported in February 1990, the Federal Governnent
established a national hom cide nonitoring programre in the Australian
Institute of Crimnology, to devel op and maintain a standardi zed dat abase on
hom ci des across Australia. The Institute has produced three reports under
this programme, analysing the years 1989-90, 1990-91 and 1991-92. The data
is now widely used in policy-making directed at the prevention and control of
unl awf ul honi ci des.

311. Follow ng a shooting massacre at Strathfield in New South Wl es

in 1991, in which seven people were killed, the heads of federal and state
governnments agreed to the establishnent of a Violence Prevention Unit in the
Institute. The unit was subsequently subsumed into the Institute's Crine and
Vi ol ence Prevention and Control Program

312. One of the tasks of the Institute's violence prevention progranme is
the provision of practical assistance for the prevention or reduction of al
forms of crimnal violence. Another outconme of the Strathfield nmassacre, the
Australian Violence Prevention Award, recogni zes achievenent in the field of
vi ol ence prevention and al so enables the Institute to nonitor and advi se on
the effectiveness of projects or progranmes dealing with violence.

Police use of firearns

313. Police officers are entitled to use reasonable force when nmaking an
arrest and may be justified in using a firearmin specific circunstances,
such as sel f-defence, the defence of other persons threatened with serious

vi ol ence and the apprehension of fugitives. Any police officer who

di scharges a firearmis required to furnish a report and inproper use of such
arnms is investigated and sanctioned under crimnal |aw

314. In the period fromthe exam nation of the second report in 1988 to
June 1995, a total of 39 people have been shot and killed by police in
Australia: 18 in Victoria, 7 in New South Wales, 5 in Queensland, 3 in
Western Australia, 2 in each of South Australia, Tasmania and the Northern
Territory. The Australian Capital Territory reports no fatal shootings by
police during the period.

315. The relatively high incidence of fatal shootings in Victoria has led to
public criticismand a series of reviews of police use of and training in
firearns and defensive tactics in that state. |In Victoria, each individua
shooting i ncident has been the subject of a detailed internal police review
and it is standard procedure for an inquest to be held by the Coroner into
any fatal shooting by police. The Victorian Deputy Orbudsman (Police
Conpl ai nts) has al so conducted inquiries where conplaints have been nade to
his office. In addition, a nunber of broader reviews of police use of
firearns and of the alternatives to using firearns have been or are being
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conducted. These reviews include advice fromthe United States Federa

Bureau of Investigation, the Royal Canadian Mounted Police, the Australian
Nati onal Police Research Unit and the Australian Institute of Crim nol ogy.
These reviews are being integrated through an Internal Firearnms Review
Project to determ ne whether current policies and practices are of a standard
that is acceptable to the community and to ensure that appropriate action is
taken if they are not.

316. Also in response to these shootings, Project Beacon has been
established in Victoria to train police to resolve conflict.

Civil (non-crimnal) |aw

W ongful act causing death

317. A wongful act or om ssion causing death can give rise to an action for
damages in tort or formthe grounds for an application for compensation under
legislation in all Australian jurisdictions. |If the death arose out of, or
in the course of, the deceased' s enploynment, conpensation may be sought

agai nst the deceased' s enpl oyer under the worker's conpensation | egislation
in all jurisdictions.

318. If the death is caused by the wongful act, neglect or default of

anot her, irrespective of whether the act amobunted in lawto a crine,

| egi sl ati on throughout Australia allows the personal representative of the
deceased to bring an action for damages for | oss of economic or materia
advant age on behal f of those nenbers of the deceased person's famly who
sust ai ned damage by reason of the death. Additionally, all Australian
jurisdictions provide that nost causes of action survive for the benefit of
the deceased's estate. These include any actions which the deceased woul d
have had agai nst the person responsible for inflicting the injuries of which
he or she died.

H V/ Al DS

319. In the HHV/AIDS area, the public consequences of private acts are an

i mportant concern of the law. Relationships in which transm ssion nmay occur
range fromintimte or personal relationships to service provision by health
prof essi onal s and ot hers.

320. A major aimof H V/AIDS public health policy is to encourage people to
take responsibility for their own health and to prevent thensel ves becom ng
infected. To some extent this runs contrary to the civil liability rules

whi ch seek to conmpensate people who are injured. Consequently Australia's
public health response is built upon a consensual nodel, rather than
detention and isolation, by involving the people affected and by providing
education and prevention programmes to people at risk. In this way Australia
seeks to bal ance the interest of public health and concern for civil liberty.

321. Al Australian states have, or are in the process of review ng, public

health |l egislation to further facilitate the reduction and prevention of
conmuni cabl e di seases, particularly H V/ Al DS
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322. O concern to Australian Governnments has been the high preval ence of

H V/AIDS in Australian prisons. 1In 1992 the Legal Working Party of the

I ntergovernnmental Committee on AIDS recomrended that residents in
correctional and other institutions have sim|ar access as the rest of the
comunity to therapeutic goods which prevent the transm ssion of HV. At
present this reconmendation is only partially inplenented. Only in the
Australian Capital Territory do detai nees have access to condons. However a
trial progranme has been approved by Cabinet in New South Wales, and in

Vi ctoria dispensing nmachines are available at prisons where there are
residential visiting facilities for prisoners and famlies. In nost
jurisdictions, bleach is issued, either specifically for cleaning needl es and
syringes or nore generally, for any hygi ene purpose. However, bleach is not
avai l abl e in Tasmani an nor Northern Territory prisons.

323. Second, the transm ssion of HV through bl ood and bl ood products has
been of concern in Australia as nedical procedures were a source of HV
infection prior to 1985. However, the risk of acquiring HV infection via
transfusi on of bl ood or blood products has essentially been elimnated by the
i ntroduction of universal blood and tissue screening in May 1985 and donor

i nterview and deferral

324. One particular concern was the spread of H V/ AIDS through bl ood
transfusions, which resulted in actions for conpensati on agai nst bl ood banks
and may have jeopardi zed the continuation of such an inportant public
service. Wth the introduction of donor deferral (based on interview ng
donors about sexual and drug injection history and other factors) and heat
treatment of Australian |yophilized concentrates in |late 1984 and the

uni versal screening of blood and tissue donation in 1985, the risk of
acquiring H 'V infection via these routes has virtually been elim nated.

325. Nevertheless, the possibility remains that a unit of H V-infected bl ood
may have been used for transfusion in Australia since 1985, as a result of a
bl ood donation collected froma donor recently infected with H V who had not
formed detectable levels of HV antibodies at the tinme of the relevant test.
Al t hough the cunul ative |ikelihood of this increases with tine, the chance
that a unit of blood is contaminated with H 'V remains extrenely small and
must be viewed in the broader context of the benefits provi ded by donated

bl ood or tissue.

326. Retrospective |egislation has been enacted in all jurisdictions, except
Queensl and, which relies on a Cabinet decision made in 1985 which limts
liability for HV transm ssion through the supply of blood or blood products
by codifying procedures relating to donor declaration and screening
procedures.

327. In May 1993, four surgical patients in New South Wales were found to

have acquired H 'V infection in the course of relatively mnor out-patient
surgery during 1989. The precise node of transm ssion remai ns uncertain
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328. In response to this incident, the Federal Governnent established a
joint working party of the Australian National Council on AIDS (ANCA) and the
Nati onal Heal th and Medi cal Research Council (NHMRC) with the follow ng ternmns
of reference:

To review the current NHVRC/ ANCA “ Managenent gui delines for the contro
of infectious disease hazards in health care establishnments” and make
recommendati on for any changes or further guidelines for the control of
i nfecti ous di sease hazards in non-hospital settings. Regard should be
had for any inplications for infection control in the report of the

i nci dent of apparent patient transm ssion in New South WAl es;

To make specific recomendation for the inplenentation of, and for
ensuring conpliance with, infection control procedures in non-hospita
settings; and

To make reconmmendations on the investigating and reporting of episodes
of the spread of comuni cabl e di seases in health care settings,
i ncl udi ng:

Devel opi ng national coll aborative approaches to di sease
i nvestigation considering underlying principles of

epi dem ol ogi cal investigation and the roles and
responsi bilities of each of the parties;

Ensuring that investigations performed are of the highest
st andar ds;

Ensuring the interests of the parties are respected;
Ensuring the primacy of the public health; and

Ensuring that the results of the investigations are reported in a
way appropriate for the information of the public and for disease
control.

329. In July 1994 the working party rel eased the guidelines “Infection
control in office practice: nedical, dental and allied health”, which
fulfilled their first termof reference - to review existing infection
control guidelines and made recomendati ons for further guidelines for the
control of infectious diseases in a non-hospital setting.

330. These guidelines are currently under review by NHVRC and a draft
docunent, “lInfection control in the health care setting”, was rel eased for
public comrent in Septenmber 1995. When finalized the docunment will be the
nati onal standard for infection control in the health care setting and wl|
be in a formthat can be |l egislatively adopted by state jurisdictions.

331. New South Wal es has included a regul ati on-maki ng power in the Health
Legi sl ation (M scel | aneous Amendment) Act 1994 to enable general codification
of infection control guidelines. The Tasmani an H V/ Al DS Preventive Measures
Act 1993 includes a requirenent that medical practitioners, nurses and
dentists follow current infection control guidelines issued by NHVRC and
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ANCA. The Australian Capital Territory has enacted |egislation (Skin
Penetrati on Act 1994) which enabl es codes of practice to be determ ned by the
M ni ster for Health.

332. The third relevant route of transm ssion is froma HI V-infected nother
to her child. Since the beginning of the H V/AIDS epidenic in this country,
the diagnosis of H V-infection in 39 children (as at 31 Decenber 1994) was

attributed to the exposure category of nother with/at risk for HV infection.

333. Over the past few years, informati on has emerged that can be used to
substantially reduce the chance that a baby born to a woman with HV
infection will acquire the virus. The nost inportant interventions are

avoi dance of breastfeeding, use of zidovudine (AZT) during | ate pregnancy and
choi ce of Caesarean rather than vaginal delivery. Al though there is no
singl e study that has evaluated the collective inpact of these interventions,
it is plausible that a reduction in the rate of transm ssion from around 25
to 30 per cent to 10 per cent could be achieved by applying themin
conbination. All of these interventions are available to H V positive women,
but depend upon the timng of the detection of HV status. For instance, AZT
is only available to pregnant women who are aware of their H 'V antibody
status prior to the third trinmester of pregnancy.

334. The Education and Prevention Program has been a cornerstone of the
effort to prevent the spread of HHVAIDS in Australia. The Program has four
mai n obj ecti ves:

To i nprove knowl edge of risk behaviours and skills in the assessnent of
risk;

To facilitate and pronote access to voluntary testing and preventive
measur es and programmes;

To help people living with H V/ AlDS meke infornmed decisions about their
health and treatnent; and

To reduce nyth, unnecessary fears and discrimnation

335. The main focus of the Programis people whose activities place them at
greatest risk of infection and those already infected. The groups identified
are: honpbsexually active nen; injecting drug users and their sexua

partners; Aboriginal and Torres Strait |slander peoples; and people living
with H V/ Al DS

336. A variety of education and prevention programes targeting these

i dentified groups have been devel oped by the federal and state governnents
and comunity groups. For exanple, the Needle and Syringe Availability
Program was devel oped to ensure free access to needl es and syringes by
injecting drug users to mnimze the risk of transm ssion of HV through the
sharing of needles and syringes. Consequently, Australia has one of the

| onest rates of infection amongst injecting drug users.

337. Australia's education and prevention initiatives are internationally
recogni zed for their innovative approach to health pronotion, involving a
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partnershi p between the affected communities, governments at all |evels and
medi cal, scientific and health professionals. The success of this approach

is illustrated by the contai nment of the epidemc

338. There are a nunber of bodies at the national |evel which consider a

wi de range of issues relevant to H V/ AIDS and ot her comuni cabl e di seases and
are responsi ble for inplementing educati on and prevention strategies. The

I ntergovernmental Committee on AIDS (1 GCA) has representatives from federa
and state governnents and provides a forumfor |iaison and coordination of
policy, finance, programres and activities related to HV/AIDS. The
Australian National Council on AIDS (ANCA) is the Federal Government's key
advi sory body on H V/ AIDS and provi des i ndependent and expert advice to the
M nister for Health. The Australian Federation of Al DS O ganisations (AFAO
is the peak body for the affected community and provi des services for and
represents the interests of comrunity groups affected by H V/ Al DS

| muni zation

339. In keeping with the National Plan for Australia for the survival and
protection of children, the National Childhood |Imunisation Program (NCl P)
contributes to increasing the chance of every child's survival and

devel opnent and attai nnment of the highest standard of health possible. By
reduci ng vacci ne-prevent abl e di seases, the NCIP will contribute to

di m ni shing infant and child nortality in Australia.

340. Under the National Childhood Inmunisation Program universa

vacci nation of infants and children is encouraged in accordance with the
Nat i onal Heal th and Medi cal Research Council (NHWVRC)'s standard chil dhood
vacci nation schedule. The vaccines on this schedule are provided by the
Federal Governnment w thout cost to the parents.

341. The current NHVRC schedul e recommends the follow ng inmunization
progr ame:

Ages two, four and six nonths: inmmunization against diphtheria,
t et anus, whoopi ng cough, poliomyelitis and haenophil us
i nfluenza type b (Hib);

Age 12 nonths: i mruni zati on agai nst measles, nunps, rubella and Hib

Age 18 nonths: inmunization agai nst di phtheria, tetanus, whooping
cough and Hi b; and

Age five years: immunization against diphtheria, tetanus, whooping
cough and poliomyelitis.

342. Australia has had a universal vaccination programe for children for
over 40 years. However, continuing epidem cs of vaccine preventabl e di seases
i ndicate that current inmmunization rates are not sufficient to prevent the
transm ssion of these di seases. Epidem cs of whoopi ng cough and neasl es have
occurred recently, with 4,454 cases of whoopi ng cough reported in 1993 and
5,491 in 1994. Notifications of neasles nunbered 4,736 in 1993 and 4, 806
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in 1994. Between 1983 and 1993 there were 41 deaths caused by neasl es.
Further information is provided in paragraphs 834 to 841 of Australia's first
report under the Convention on the Rights of the Child.

Aboriginal and Torres Strait |slander peoples’ health

Mrtality

343. For those parts of Australia where data are available (e.g. Northern
Territory, South Australia, Western Australia and Queensland comunities), it
appears that the provision of better health care has contributed to a
significant overall decline in Aboriginal infant nmortality rates over the
past two to three decades. Mre recently, between 1982 and 1992, the rates
have remai ned stable due to a fall in neonatal deaths (0 to 4 weeks) and a
rise in post-neonatal deaths (4 weeks to one year). Nonetheless, Aborigina
infant nortality rates remain high and, depending on |ocation, can be nore
than three tinmes the rate for all Australians. For exanple, information from
Western Australia and the Northern Territory in 1992 indicated rates of 22.0
and 31.5 per 1,000 live births respectively, about three to four tinmes higher
than those for all Australians (7.0 per 1,000).

344. Low birth weights, which are associated with a higher infant nortality
rate, are significantly nore common anong Aboriginal and Torres Strait

I sl ander infants. Babies born to Aboriginal and Torres Strait Islander

nmot hers had an average birth wei ght of 3,140 grams, which is 209 grans |ess
than the average weight for all births. The birth rate for Aboriginal wonen
is 46 per cent higher than for non-Aboriginal wonmen. For details of tota
birth rates for the Aboriginal and total Australian popul ati ons and
age-specific death rates by sex, Aboriginal and total Australian popul ations
see tables 3 and 4.

345. The nunber of maternal deaths in Australia in the period 1988-1990
decreased by alnpst two thirds fromthe equivalent figure in the period
1970-1972. However, where data are available, they show that there has been
no simlar reduction in the nunber of Aboriginal maternal deaths. In the
peri od 1988-1990 Aborigi nal nothers accounted for al most 30 per cent of al
mat ernal deaths but |ess than three per cent of all confinenents.

346. In the period 1990-1992, Aboriginal |ife expectancy at birth was
estimated to be between 57 and 60 years for males and between 61 and 64 years
for females, i.e. around 15 to 20 years |less than for non-Aborigi na
Austral i ans.

Mal nutrition

347. The National Food and Nutrition Policy identified certain groups in the
Australian comrunity which have poor |evels of nutrition. These groups
i ncl ude Aboriginal and Torres Strait |slander peoples, who experience a range
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of nutrition-related problens, including malnutrition. Federal Governnent
projects currently under way which aimto inprove the nutritional status of
Aboriginal and Torres Strait |slander people include:

Est abl i shnment of the Working Party on Aboriginal and Torres Strait

I sl ander Nutrition, which will report to the National Health and
Medi cal Research Council. The Working Party will ook at culturally
appropriate inplementation, evaluation, education and training
strategies in urban, rural and renote areas;

Devel opnent of a conprehensive food and nutrition policy for the
Northern Territory, which will seek to inprove the availability,
accessibility and affordability of nutritious food in consultation with
Abori gi nal comrunities, and which will be applicable to other States;
and

Producti on of an Aboriginal and Torres Strait I|slander conmunity
nutrition manual based on extensive consultation with Aborigina
organi zations and nutrition projects throughout Australi a.

Aboriginal and Torres Strait |slander children's health

348. A national survey conpleted in 1992 by the Aboriginal and Torres Strait
I sl ander Commi ssi on on housing and community infrastructure needs found that
the quality of water available for use by many Aboriginal and Torres Strait

I sl ander people is |lower than the standard recommended in the National Health
and Medi cal Research Council guidelines on water quality. O the 906
comunities surveyed, 311 (14,616 people) relied on water which did not
conply with these guidelines.

349. A conbined nmeeting of federal and state mnisters for health and
Aboriginal ministers for health and aboriginal affairs held in Decenber 1987
established a working party to look into the devel opnment of a nationa
aboriginal health strategy. |Its final report, published in March 1989 and
devel oped in consultation with state governnents and Aborigi nal and Torres
Strait Islander communities’ representatives, led to the establishnent of the
Abori gi nal Heal th Devel opnent Group to set priorities for inplenentation

The Group reported in December 1989.

350. The National Aboriginal Health Strategy includes a number of strategies
to reduce the maternal nortality rate, develop culturally acceptable
antenatal care and education, encourage and facilitate hospital delivery, and
provi de adequate resources for appropriate health services, particularly in
poorly serviced areas.

351. More detailed information in relation to Aboriginal and Torres Strait

I sl ander children's health and state initiatives is available in

par agraphs 719 to 742 of Australia's first report under the Convention on the
Ri ghts of the Child.
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Threat of war

352. Australia strongly supports international efforts to reduce the threat
of war, in particular nuclear war.

353. Australia has |long taken the view that the great issues of arms contro
and di sarmanment cannot be left just to the major powers to resolve. The
Australian Governnent consequently plays an active and comritted role in a
wi de range of international forums to prompte the goals of disarmament and
non-proliferation of nuclear weapons - especially the United Nations

CGeneral Assenbly; the various review conferences associated with the Nucl ear
Non-Proliferation Treaty and other major treaties, and the sole negotiating
forumwi thin the United Nations system for arns control agreements, the
Conference on Di sarmament in CGeneva. Australia's involvenment and influence
in the Conference on Disarmanent has grown narkedly since the appointment in
1983 of a full-tinme Anbassador for Disarnmanent based in Geneva.

354. Australia played a leading role in the negotiation of the South Pacific
Nucl ear Free Zone Treaty (or Treaty of Rarotonga) which came into force in
1986, and was a key contributor to the negotiation of the Chenical Wapons
Convention which was concluded in 1992. At home, it has enacted the Wapons
of Mass Destruction (Prevention of Proliferation) Act 1995, which will enable
the Governnent to prevent the supply of goods or the provision of services to
assi st programmes for the devel opment of weapons of mass destruction

355. Australia's profile in relation to a whole range of nultilatera

di sar manent issues, both nuclear and non-nuclear, and our input to the work
of the Conference on Di sarmanent, has been and continues to be quite high
conpared to our size as a nation or standing as a mlitary power. Australia
is one of a handful of nobst active countries in the world in pursuing these
i ssues.

Article 7

356. Torture and other cruel, inhuman, or degrading treatnent or punishnent
is not tolerated in Australia and constitutes a crimnal offence and civi
wong in all Australian jurisdictions. Australia ratified the Convention
agai nst Torture and Ot her Cruel, Inhuman or Degradi ng Treatnent or Puni shment
on 8 August 1989 and the Convention came into force for Australia on

7 Septenber 1989. Australia submitted its first report to the Conmittee

agai nst Torture on 9 Septenber 1991 (CAT/ C/ 9/ Add. 8) .

357. In general, provided the requisite degree of intention or crimna
negligence is proved, any use of force against a person is a crimnal offence
constituting assault or a nore serious crime. The exceptions to this
statenment include the use of force:

In self-defence, defence of another, or the defence of property, where
no nore force is used than is necessary;

In the prevention of crine, or the effecting of a |awful arrest, where
no nore force is used than is necessary;
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In the course of the |lawful correction of a child by its parents,
teacher or person in loco parentis, provided no nore force is used than
i s reasonabl e under the circunmstances; and

VWere the use of force can be consented to, as in a boxing contest.

358. In no circunmstances nay force be used in obtaining a confession, or
otherwise for intimdation or coercion. Police officers are instructed that
no threat or inducenent may be made to obtain a confession. The courts in
all Australian jurisdictions have a wide discretion in crimnal cases not to
admt any evidence obtained unlawfully or unfairly where to admt such

evi dence woul d operate unfairly against the accused. For further discussion
see conmmentary under article 14 on the right to a fair trial, below

359. In addition to the right to statutory damages, victins of crinme or the
relati ves of a deceased victimhave the right, in all jurisdictions, to bring
an action in tort for danages against the transgressor or some other person
or agency vicariously liable for the transgression (such as an enpl oyer,

i ncl udi ng governnments). Damages may be awarded for physical injury, nervous
shock, medical or other expenses and financial |oss.

Corporal puni shnent of children

360. Detailed information on the punishnment of children is provided in
par agraphs 403 to 422 of Australia’ s first report under the Convention on the
Ri ghts of the Child.

Police

361. Police officers in each jurisdiction are bound by |egislation and the
rules of comon law. Their obligations and duties as police officers are
further el aborated in the relevant code of conduct applicable to them

O ficers are instructed to treat those in detention with respect for their
human dignity. Police officers are trained in the relevant crimnal |aw
applicable to their duties. This training details the circunmstances in which
force may be used and enphasi zes that force is only to be applied where
necessary and to the m ni mum extent necessary. For exanple, the Tasmani an
Pol i ce Reference Manual Orders provide that:

Unnecessary viol ence in making an arrest shall be avoi ded;

(Oficers) shall treat persons under arrest with all the courtesy to
whi ch nenbers of the public are entitled;

Persons under arrest shall be afforded no justification for saying that
their treatnent has been other than civil and reasonabl e;

VWhen interrogati ng persons suspected of having comitted of fences, any
threat, prom se or inducenment to secure an answer is prohibited;
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The interviewing officer is required to take the interrogated persons
to a senior officer independent fromthe investigation, who is to
record whether there are any conplaints as to the manner in which the
person interrogated has been treated by officers.

362. The situations where force may be used include actions in self-defence,
for the prevention of injury to the detai ned person or other persons, in
maki ng an arrest and for preventing escape from detention

363. Issues relating to the police use of force were addressed in “Justice
under scrutiny”, the report by the Parlianmentary Standing Commttee into
Aboriginal and Torres Strait Islanders on the inquiry into the inplenmentation
by governnents of the recomrendati ons of the Royal Comm ssion into Aborigina
Deaths in Custody, released in November 1994.

364. The “Justice under scrutiny” report recommended that state governments
urgently inplement recruitnment policies which will increase indigenous
representation and inplenment the community based policing recomendati ons of
the Royal Conmi ssion into Aboriginal Deaths in Custody. These
recommendati ons have been referred to the Mnisterial Council for the

Admi ni stration of Justice.

365. Issues relating to the police use of force were al so addressed in the
report of the National Committee on Violence and action has been taken in
nmost jurisdictions to inplement any reconmendati ons which were not already in
operation.

366. An allegation of ill-treatnment or brutality on the part of a police

of ficer can render an officer liable to two types of charges - one under the
police rules, regulations or orders, and another arising in the ordinary
courts of law. Damages for nmalicious prosecution and fal se inprisonnent are
al so avail abl e agai nst police officers under the conmon |aw. All egations of
ill treatnment or brutality by police officers may al so be dealt w th under

| egi sl ation providing for conpl ai nts agai nst police procedures.

Pri sons

367. Like police officers, prison officers are bound not only by the rules
of common law and crimnal |law, but also by internal disciplinary procedures.
Prison officer training includes instruction in relation to the custody and
wel fare of prisoners and training in conflict nanagenent to enable a solution
to be found without requiring physical restraint. Were physical restraint
is required, prison officers are taught to apply it in the |east injurious
and restrictive way possible. Oficers are instructed to respect the human
dignity of those in detention

368. The treatment of prisoners varies between jurisdictions. However, the
treatment of prisoners generally accords with the Standard M ni mum Rul es for
the Treatment of Prisoners, the principles of which are reflected in the
Standard Cuidelines for Corrections in Australia. These guidelines are not
bi ndi ng on states, rather they provide assistance to |egislatures and prison
authorities in the drafting of rules for the treatnment of prisoners.
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369. I n New South Wal es, regul ati ons made pursuant to the Prisons Act 1952
inrelation to prison discipline provide that:

Order and discipline are to be maintained with firmess, but with no
nore restriction or force than is required for safe custody and
wel | -ordered comunity life within the prison

At all tinmes, the treatnent of prisoners is to be such as to encourage
their self-respect and a sense of personal responsibility;

In dealing with a prisoner, a prison officer nmust use no nore force
than is reasonably necessary in the circunstances, and the infliction
of injury on the prisoner is avoided if at all possible. Exceptions to
this rule include:

To prevent the escape of a prisoner

To search, where necessary, a prisoner or to seize a dangerous or
harnful article;

To protect other persons;
To avoid i mminent violent or destructive behaviour by prisoners;

The foll owi ng punishments are prohibited: being put in a dark cell or
under mechani cal restraint; solitary confinenent; corporal punishnent;
torture or cruel, inhuman or degrading treatnent; or any other

puni shment or treatnment that may reasonably be expected to affect
adversely the prisoner’s physical or nental health.

370. Notwi thstanding the position in New South Wales, solitary confinement
for strictly circunscribed periods of tinme is retained as a form of

puni shment in nost jurisdictions, as are restricted diets. Whipping as a
form of punishnent has been abolished in all states except Norfol k Island
where, however, it has never been invoked. Corporal punishnment was abolished
in Western Australia in 1992 as a penalty under the Crimnal Code. It had
not been used as a penalty of the court since 1962.

371. The treatment of prisoners is discussed further in the commentary under
article 10, Prison organization, below. Detailed information regarding
children is provided in paragraphs 872 to 879 of Australia s first report
under the Convention on the Rights of the Child.

372. Al Australian jurisdictions have statutes which provide for adm ssion
into care, treatnent, review and di scharge of persons with a nental illness.
The details of the legislation vary between jurisdictions. In sone
jurisdictions, applications for the adm ssion of a person with a nenta
illness into care are subject to a judicial hearing; in other jurisdictions,
patients are admitted upon medical certificate
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373. Mental health legislation makes it an offence to ill-treat or wilfully
neglect a person with a mental illness who is receiving psychiatric
treatment. Negligence in the treatnent or care of a patient can also give
rise to civil liability, not only by reason of the injury which is done to
the patient but by reason of any injury sustained by third parties.

374. Because of the difficulty persons admtted as psychiatric patients have
in seeking recourse to the usual |egal renedies, nental health legislation in
several jurisdictions contains provisions designed to assist in other ways.
There is provision in nost jurisdictions for institutions to be frequently
visited by an Oficial Visitor (or equivalent) who nust be available to
recei ve conplaints and who has a wi de discretion to nmake inquiries,

exam nations and inspections. The legislation also typically requires that
full records of patient treatnent are kept. Patients letters to certain
officials (for exanple, nenbers of parlianment or the judiciary, the nenta
health authorities, the Oficial Visitor or Chief Medical Oficer) must be
forwarded, unopened, to those officials. Mental health |egislation also
contains provisions for periodic review of patients’ progress and for their
rel ease.

375. Like the Victorian Guardi an and Adm ni stration Board Act 1986, the
Western Australian Guardi anship and Administration Act 1990 provides for the
appoi ntnment of a guardian for people with disabilities where they are

i ncapabl e of |ooking after their own health or safety or unable to make
reasonabl e judgnents or in need of oversight care or control in the interests
of their health and safety or protection and where they are in need of a
guardi an. Guardi ans are appointed by the Guardi anship and Admi ni stration
Board. The board does not make such an appointnment unless it is satisfied
that no less restrictive nmeans of meeting the person’s need is avail able.

376. The sanme Act al so establishes the Ofice of the Public Guardian. The
functions of the Public Guardian are to act as an advocate before the board;
to investigate applications to the board; to present information to the
board; to investigate any conplaint or allegations; to seek assistance in
respect of represented persons or proposed represented persons and to provide
i nformati on and advice to them and to pronote public awareness and
under st andi ng by di ssem nating i nformati on concerning the functions of the
CGuar di anshi p and Admi nistration Board, the Public Guardian’s O fice and
guardi ans and adm ni strators.

377. The South Australian Guardi anship and Adm nistration Act 1993 provides
for the protection of persons with a reduced nmental capacity due to any
cause. It provides for:

Appoi ntment of alternative decision-nmakers;

Certain key life decisions to be subject to judicial scrutiny;

Est abl i shnment of a Public Advocate and guardi an of |ast resort to

pronmote interests of persons with a reduced mental capacity,

i ndi vidual ly and col |l ectively;

I mposition of penalties for contravention of the Act.
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378. The Tasmani an Governnent has recently tabled in Parlianent the
Guardi anship and Administration Bill 1995, which creates a simlar schene to
that which operates in Victoria and Western Australi a.

379. The therapeutic treatnment of persons with a nental illness is largely
left to the discretion of the nedical practitioner responsible for the
treatment. The use of drugs, however, is regulated by poisons legislation in
each jurisdiction. The use of nmechanical restraints and seclusion is

regul ated in sone jurisdictions; and in sone jurisdictions, certain types of
therapy may not be carried out without the prior consent of, inter alia, the
patient’s closest relative.

380. Medical practitioners are subject to the sane high standard of care in
treating mental illness as in treating other illness. |If this standard is
not met and the patient is adversely affected, the nmedical practitioner my
be liable to crimnal charges as well as civil proceedings.

381. State neasures for the prevention of arbitrary detention of persons on
t he grounds of mental illness are discussed further in the conmrentary under
article 9, Mental illness, bel ow

382. Except in an energency, the consent of the patient, or those in | aw
qualified to give such consent, is a necessary prerequisite for the giving of
any treatnment or the performance of any operation on the patient by a nedica
practitioner. This prerequisite applies to all patients, whether nmentally
ill or not, and whether in custody or not.

383. Australia supports the Hel sinki Declaration, adopted by the 18th Wrld
Medi cal Assenbly, Helsinki, 1964, revised by the 19th World Medical Assenbly,
Tokyo, 1975, and also the International Guidelines for Bionedical Research

I nvol vi ng Human Subj ects published by the Council for Internationa

Organi zati ons of Medical Sciences in collaboration with the Wrld Health
Organi zation in 1982. The National Health and Medi cal Research Council has

i ssued, and regularly updates, guidelines in the formof a statement on human
experinmentati on and associ ated supplenentary notes. Briefly stated, these
gui delines call for human experinmentation to involve only those subjects who
have freely consented to participate in the full know edge of what is

i nvol ved and knowi ng that their individual rights and welfare are fully

prot ect ed.

384. The statenment al so requires researchers involved in human
experinmentation to be fully conpetent in, and aware of, all areas of their
research field and further requires themto follow research protocols which
are approved by the relevant institutional ethics commttees. This statenment
does not have the force of law, rather it is intended primarily as a guide on
ethical matters bearing on human experinentation for research workers and
adm nistrators of institutions in which research on humans is undertaken in
Australia. However, the know edge that funding can and will be wi thdrawn
fromresearchers failing to adhere to the guidelines provides a very powerful
and effective regulatory mechani sm

385. Under Australia s federal arrangenents, state governnments have
responsibility for legislating in this area. Three states, Victoria,
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South Australia and Western Australia, have introduced specific |egislation

governi ng reproductive technol ogi es and enbryo experinmentation. 1In all three
states the legislation prohibits research that m ght be detrinmental to the
enbryo. In addition, enmbryo experinmentation is addressed in the ethica

gui delines issued by the National Health and Medi cal Research Council. The

gui delines, which are currently under review, pernmt enbryo experinentation
but not cl oning experinments, provided enbryoni c devel opnent does not continue
beyond the stage at which inplantati on would normally occur

Article 8

386. Slavery and the slave trade are prohibited in Australia under the

provi sions of the United Kingdom Sl avery Abolition Act 1833 and the Sl ave
Trade Act 1842, which remain in force throughout Australia. Australia has
also ratified the Slavery Convention of 1926 and the Suppl enentary Convention
on the Abolition of Slavery, the Slave Trade and Institutions and Practices
Simlar to Slavery of 1956. Australia has notified the United Nations
pursuant to the relevant United Nations resolution, that it considers its

| aws and practices to be in accord with the requirenents of these
Conventions. Australia is also a party to several United Nations conventions
concerning the traffic in persons.

387. In addition, the crimnal and civil law in Australia protects persons
fromactivities that are associated with slavery and servitude. For exanple,
abduction is prohibited throughout Australia by a variety of crimna

of fences, such as the abduction of a woman (and, in sone jurisdictions, any
person) for sexual purposes, child stealing, kidnapping and hijacking. Any
physi cal force applied to a person w thout consent, or the threat of such
force, is a crimnal offence and also gives rise to a civil remedy in
damages.

388. The total or partial restraint of a person, intentionally and w thout

| awf ul excuse, is also unlawful. The renedy of habeas corpus woul d be
avail abl e at the instance of the restrained person or a friend or relative,
as well as a claimfor damages under the civil |aw action of trespass or

fal se inprisonnent.

389. Evidence of the traffic of Asian men, wonen and children into Australia
for the purpose of prostitution has recently come to the attention of
Australian | awenforcenment agencies. Australia is concerned to ensure that
these practices are elimnated and is currently considering ways in which to
ensure that offenders are prosecuted and puni shed appropriately.

390. Viol ence perpetrated agai nst wonen by men often involves fornms of abuse
which results in physical restraint, sexual servitude, forced socia
i sol ati on and/or econom c deprivation. Governnents’ responses to the genera
i ssue of violence agai nst wonen has been dealt with under article 3.

391. Laws regulating prostitution, which is generally defined as acts of
vagi nal, anal, oral or manual sex between persons of the same or different
sexes (including transsexuals) for financial gain, vary between the states.
Throughout Australia the act of prostitution itself is legal, but activities
surroundi ng and associated with prostitution attract crimnal sanctions.
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Since 1985, the trend in Australia has been to decrimnalize and regul ate
prostitution. This policy reflects the recognition that throughout the world
crimnal sanctions have proved to be ineffective in reducing the incidence of
prostitution, have created opportunities for police corruption and all owed
the exploitation of the human rights of prostitutes.

392. Laws in npst states prevent a person who is engaged in prostitution
from bei ng dependent on another person. For exanple, living off the earnings
of a sex worker remains prohibited in nmost Australian jurisdictions (see the
Sout h Australian Summary O fences Act 1953, the Tasmani an Police O fences

Act 1935, and the Western Australian Police Act 1892). 1In New South WAl es,
living off the earnings of a prostitute is illegal at present (see Summary

O fences Act 1988) but under the Disorderly Houses Amendment Act 1995, which
has yet to go through the New South WAl es Upper House, this w Il exclude

br ot hel managers, owners and workers. Street prostitutes will be excluded so
it will still be illegal to live off the earnings of street prostitution. 1In
Victoria, under the Prostitution Control Act 1994, it is an offence for a
person to knowingly live wholly or in part on, or derive a material benefit
from the earnings of prostitution, unless the person has been granted a
licence by the Prostitution Control Board. The Prostitution Control Act 1994
makes it an offence to force a person into or to remain in prostitution or to
provi de financial support out of prostitution, by assault, threats of

assault, intimdation or by supply of drugs.

393. Sone | egislatures have taken specific measures to prevent a person
being forced to engage in prostitution. 1In Victoria the Prostitution Contro
Act 1994 creates the offences of forcing a person, by assault, threatened
assault, intimdation or supply of drugs or false representations, or false
pretences, or other fraudulent means, to enter or remain in prostitution, or
to provide financial support out of prostitution. 1In the Northern Territory,
the Prostitution Regulation Act 1992 provides for simlar offences. In
Queensl and, the Crimnal Code prohibits the procurenent of sexual acts by
coerci on.

394. In addition, it is generally an offence to nanage or keep a brothe
(see the South Australian Summary O fences Act 1953, the Tasmani an Cri m nal
Code, and the Western Australian Police Act 1892). 1In Victoria a person may

not carry on the business of operating a brothel w thout being |icensed to do
so under the Prostitution Control Act 1994. 1In New South Wales, while
managi ng a brothel is not an offence, entering a “disorderly house” is

prohi bited. Under the Disorderly Houses Act 1943, where prem ses are
habitual |y used for prostitution, they may be declared to be a “disorderly
house”. The new Di sorderly Houses Anendment Act 1995 (NSW will renove the
possibility of a brothel being automatically defined as a “disorderly house”
simply because it is a brothel. Henceforth a brothel will only be a

“di sorderly house” if it is actually disorderly, for exanple noisy or
violent. In the Australian Capital Territory, it is an offence under the
Prostitution Act 1992 not to notify the Registrar of Brothels and Escort
Agencies within seven days of the comrencenent of operation of a brothel
However, the operation of a brothel is not illegal. |In the Northern
Territory, the Prostitution Control Act 1994 provides for an offence of
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keeping a brothel, however it sets up a |licensing scheme for “escort
agenci es” whereby a person may apply for a licence to be granted by the
Escort Agency Licensing Board.

395. The Federal Governnent has al so taken steps to preclude internationa
traffic in girls and wonen for the purposes of prostitution. Methods used
are:

Moni toring applications for visas in countries regarded as “high risk”;

Cooperation with overseas Governnents to i nmprove cross border crimna
i nvestigation; and

Penal i zi ng those who inport wonen to work illegally as prostitutes.

396. The Federal Governnent’s |egislation dealing with the sexua
exploitation of children overseas by Australians is discussed further in
par agraphs 1735 to 1738 of Australia’ s first report under the Convention on
the Rights of the Child.

397. Although there are no laws in Australia that specifically make the
exaction of forced or conpul sory | abour punishable as an offence, the civi
and crimnal |aws do provide sonme sanctions which may be rel evant, for
exanpl e, for assault, unlawful arrest and false inprisonnent. Australiais a
party to both ILO Convention No. 29 (Forced Labour Convention 1930) and

I LO Convention No. 105 (Abolition of Forced Labour Convention 1957).

398. Contracts for services and contracts of service are freely entered into
in Australia on normal contractual principles and may be term nated in
accordance with the ternms of the contract - generally by notice given to the
parties. In an action for breach of such a contract, a court will generally
not award specific performance. Any clause in a contract which could be
viewed as involving el enents of servitude or forced | abour would very likely
be held to be contrary to public policy and therefore unenforceable.

399. The terms and conditions of nost forms of enploynment are regul ated

t hroughout Australia by industrial |aws and enterpri se agreenents and awards,
the terms of which differ in detail. Industrial |aws cover such matters as
safety measures, the hours of work and workers’ conpensation. Industria
awards and enterprise agreenments cover such issues as the classification of
wor k, m ni mum wages and enpl oynent conditions. The protection of children
and young persons in this regard is dealt with in further detail under
article 24.

400. In nost Australian jurisdictions, persons convicted of crimna

of fences or common | aw m sdeneanours may be sentenced to inprisonment with
hard | abour for any part of their sentence. Where such work or service is
exacted froma person as a consequence of that person’s conviction, it is
carried out under the supervision and control of a public authority, usually
acting under the relevant Prisons Act. Inprisonment with hard | abour was
abolished in Western Australia in Decenber 1992 and in the Northern Territory
with the introduction of the Crimnal Code on 1 January 1984. Under the
Northern Territory Prisons (Correctional Services) Act 1980, prisoners nmay be
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required to carry out work as directed by the Director of Correctiona
Services, who nust take into account the prisoner’s physical and nmedi ca
capacity. In the Australian Capital Territory, inprisonment with hard | abour
is not a sentencing option. Under the Victorian Corrections Act 1986, the
Director-General of Corrections is able to direct any prisoner to work in any
wor k programre approved by the Director-General. Hard |abour was abolished
in South Australia in 1988 by the Crimnal Law (Sentencing) Act.

401. A nunber of alternatives to mninmumsecurity inprisonment are now in
operation throughout Australia. The various schenes include periodic
detention (for exanple, weekend attendance), attendance orders (involving
sonme compul sory education), work rel ease orders and conmunity service orders.
O these, only the community service order is relevant in the context of this
article. Under a comrunity service scheme, a convicted person may, as an
alternative to inprisonnment, be directed to report fromtine to tine to
performunpaid work in the community. The Australian Government considers
schemes such as this to be in line with the requirenents of this article.

402. Alnost all jurisdictions have made provision for a formof comunity
service schene. For exanmple, in 1983 the Community Service Orders Act cane
into operation in the Territory of Norfolk Island. Under this Act the court
may meke a conmunity service order in respect of a convicted person only with
that person’s consent. The number of hours of community service that may be
i nposed in any case is proportionate to the termof inprisonment that could
be i mposed on the offender

403. The service which can be required of any person who has volunteered or
intime of a threat to national security, has been required to serve in the
mlitary forces, under the provisions of the Federal Defence Act 1903, is
necessarily of a purely mlitary character. Australia has no provision for
compul sory mlitary service in peacetime. Provision for compul sory military
service is under the National Service Act 1951. However, this provision has
not been used since 1973.

404. Persons in the mlitary service may be ordered to assist in emergency
situations referred to in the conmments on article 4. Such conpul sory but
non-mlitary work is only resorted to in the circunstances envi saged in
paragraph 3 (c) (iii) of this article and, accordingly, is not inconsistent
with the requirements of the article.

Article 9
405. In Australia, deprivation of |iberty can occur

Fol l owi ng arrest for an offence, where the arrested person is held in
custody until brought before a court;

Fol I owi ng comrtment to a penal institution, which can only be pursuant
to a court order;

Foll owi ng the arrest of a person who is not lawfully in the country,
with a viewto the taking of deportation proceedings; and
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VWere a person is commtted to an institution other than a pena
institution, for exanple, a nental health hospital or institution or
youth training centre.

406. Mbreover, protective intervention is allowed in certain areas: nenta
heal t h, communi cabl e di seases, drug and al cohol abuse, and children in need
of protection.

407. However, the liberty and security of the person are safeguarded in each
of the Australian jurisdictions by the common |aw. Safeguards are also built
into the relevant legislation with the aimof preventing abuses.

Mental illness

408. In all Australian jurisdictions, persons may be conpulsorily admtted
for alimted period to a hospital for observation and assessnent (for
exanpl e, by the order of a magistrate on the application of a relative, or at
the instance of the police). Detention in a hospital however, requires a
court order in some jurisdictions or, in other jurisdictions, at |east two

i ndependent nedi cal recommendations for detention. Various nechanisns are
prescribed for the discharge of patients. Sonme of these utilize detention
for a prescribed term followed by a formal review (for exanple, before a
mental health tribunal). OQhers utilize a systemof regular periodic review
In each jurisdiction, application for discharge nmay be made to the authority
prescribed or to the Suprenme Court. |In the follow ng sections, federal and
state legislation is exam ned in detail

Federal matters

409. Divisions 6 to 9 of Part IB of the Federal Crinmes Act 1914 comenced
on 17 July 1990. The legislation provides a new, conprehensive regine for
dealing with persons who are found unfit to plead or to be tried or who are

acquitted on the grounds of nental illness. Before the inplenmentation of
this regine persons found unfit to be tried or acquitted on the grounds of
mental illness could be detained at the Governor-Ceneral’s pleasure.

410. \Were a prima facie case exists in relation to an indictable offence
the court can order detention in a hospital if it finds that:

A person is unfit to plead but that he or she will becone fit to plead
within 12 nonths;

There is treatnent available for her or himin a hospital; and

He or she does not object to going to hospital
411. If the above conditions are not nmet then the court can order detention
in a place other than a hospital or grant conditional bail. These orders end

when the person beconmes fit to plead (at which tinme the | egal proceedings
resunme) or once 12 nonths has expired, whichever is sooner
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412. If after 12 nonths the person is still not fit to be tried, the court
must determ ne again whether there is treatnment available and, if he or she
does not object, the court can order that the person be detained in a
hospital. Alternatively, the court can order the person’s rel ease either
absolutely or conditionally. Any conditions inposed apply for a period of no
nore than three years.

413. If the person objects to the detention order the court can order that
he or she be detained in a place other than a hospital. The period of
detention ordered cannot exceed the maxi mum period of inprisonnment that could
have been ordered if the person was convicted of the offence charged. The
Federal Attorney-General must review the order every six nonths to determ ne
if the person should be released. 1In so doing the Attorney-General nust have
regard to reports, including psychiatric reports. A release order can inpose
conditions for five years and can be revoked by the Attorney-General within
that period of five years. |If a person’s release order is revoked the order
is reviewed by the Attorney-General every six months with a viewto

det erm ni ng whet her or not he or she should remain in custody.

414. In the case where a person is acquitted because of mental illness in
relation to an indictable offence, the court may order that person's
detention in hospital or prison for a period not exceeding the period of

i mpri sonment that could have been inposed on conviction. The powers and
duties of the Federal Attorney-General, or in an enmergency an officer of the
State in which the person is detained, are the sane as where a person who is
unfit to be tried has had a detention order extended.

415. The sentencing option available to a court exercising jurisdiction in
relation to an indictable offence and to a person with a nental illness is to
order the person’s detention in a hospital or other place for the purpose of
receiving treatnent. The period of the order cannot be longer than the term
of inprisonment to which the person would have been sentenced.

State matters

Australian Capital Territory

416. The Mental Health (Treatment and Care) Act 1994 was enacted in response
to recomendati ons contained in the Bal anci ng Rights Report of the Australian
Capital Territory Mental Health Review Conmittee. The objectives of the Act

i nclude providing treatment, care, rehabilitation and protection for mentally
dysfunctional persons in a manner that is |least restrictive of their human
rights. Section nine provides for the maintenance of the freedom dignity
and self-respect of nentally dysfunctional persons.

417. Part V of the Act provides for the enmergency detention of nentally
dysfunctional persons in an approved facility. A police officer, a
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regi stered medical officer or a mental health officer may apprehend a person
who is apparently nmentally dysfunctional if he or she reasonably believes
t hat :

The person is nentally dysfunctional and as a consequence requires
i medi ate treatnent or care and the person has refused to receive that
treatment or care; and

Detention is necessary for the person's own health or safety, or for
the protection of nmenmbers of the public.

418. In the case of the nedical practitioner and the nental health officer
there is the additional requirenent that they nust reasonably believe that
adequate treatnment or care cannot be provided in a less restrictive

envi ronnent .

419. The police officer, doctor or nmental health officer nust provide a
statement of action as soon as practicable to the person in charge of the
approved facility to which the person has been taken. This statenment nust

i nclude detailed reasons for the action taken and the extent of any force or
assi stance used to enter prem ses or apprehend the person. Wthin four hours
of the person's arrival at the facility the person nust be exam ned by a
doctor, who may authorize the detention for up to 72 hours. The Comunity
Advocate and the Mental Health Tribunal nust be infornmed of the emergency
detention within 12 hours of the authorization. A physical and psychiatric
exam nation of the person nust be performed within 24 hours of the energency
detention. The Tribunal may order further detention of the person for up to
seven days after the expiration of the initial period.

420. Part VI of the Act sets out the rights of nentally dysfunctiona

persons admitted to or receiving treatnent at the approved facility,

i ncluding the provision of certain information in a | anguage with which they
are famliar. This information includes the right to obtain |egal advice and
to seek a second opinion froman appropriate nmental health professional

They al so have the right to communi cate with persons of their choice and the
facility must provide, when requested, facilities for witing commnications.
The Mental Health Tribunal is a new body established under the Act which

repl aces the Magistrates Court as the relevant determ native body in relation
to mentally dysfunctional persons. The Tribunal hears and determn nes
applications for the release of persons involuntarily detained under the Act.

421. The Conmunity Advocate Act 1991 provides for the appointnent of a
Comunity Advocate, part of whose duties are to protect the rights of persons
with a legal (due to age), physical, nental, psychol ogical or intellectua

di sability and of a person whose condition would render himor her a forensic
patient.

Crinmes (Amendnent) Act 1994

422. As with federal and New South Wales |egislation, the Crines (Arendnment)
Act 1994 together with Part VIII of the Mental Health (Treatnment and Care)

Act 1994 provide a new regime for dealing with persons who are found unfit to
pl ead or who are acquitted on the grounds of mental illness. A determ nation
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as to fitness to plead is nade by the Mental Health Tribunal. |If a personis
found unfit to plead to a charge, after 12 nonths a special hearing must be
conducted in court. The verdicts avail able at such hearings provide that an
accused person may be found not guilty, and acquitted; if the accused is not
acquitted, he or she can be diverted to the Mental Health Tribunal for the
maki ng of a nmental health order or ordered to be detained in custody.

Persons who are ordered to be detained in custody nmust be reviewed at | east
every six nmonths by the Mental Health Tribunal, which has the power to order
their release where it is appropriate to do so. Were an accused person is

acquitted on the grounds of nental illness, the Court may order that he or
she submit to the jurisdiction of the Mental Health Tribunal for the making
of a nental health order or that he or she be detained in custody. |If a

person is detained, the Tribunal mnmust review his or her welfare at | east
every six nmonths and has the power to order the person's release where it is
appropriate to do so. Unless a person has conmtted a serious offence, the
court also has the capacity to make such orders that it considers appropriate
(including an order to release a person) where a person is acquitted on the
grounds of mental illness or follow ng a special hearing.

423. The Crimes (Amendnent) Act 1994 places a limt on detention so that a
mentally ill person cannot be detained for a period greater than the maxi mum
period of inprisonment to which he or she could have been sentenced if
convicted of the relevant offence in normal crimnal proceedings.

New Sout h Wal es

424. In New South Wales, the Mental Health Act 1990 provi des safeguards
agai nst the arbitrary detention of persons on the grounds of mental health.
A person with a nental illness nmust not be adnmitted or detained in a hospita
unl ess the nedical superintendent is of the opinion that no other care of a
less restricted kind is appropriate and reasonably available to the person

425. There are three primary nechanisnms for the non-vol untary adm ssion of
persons to psychiatric hospitals:

On the certificate of a nedical practitioner, who nust have personally
exam ned the patient;

At the witten request of a relative, friend or welfare officer
requests are nade to the medi cal superintendent of the hospital, who
must be satisfied that the situation is an energency and that access to
a medical practitioner is, under the circunstances, difficult;

Police and court admi ssion: the police nay apprehend a person and take
himor her to a hospital if they have found the person in a public

pl ace and believe the person to be nmentally disturbed and believe that
he or she has recently committed an offence or is likely to harm

hi msel f or herself. A person appearing in court charged with a m nor
of fence can be directed to a psychiatric hospital for assessment if it
appears the person woul d be appropriately dealt with under nenta

heal th | aw.

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 78

426. In all of these situations, the person nmust be exam ned within 12 hours
of arrival at hospital by a doctor and, if detained, be exam ned as soon as
practicable by a second doctor (at |east one of these doctors must be a
psychiatrist). |If there is a divergence of opinion over whether detention is
appropriate, the patient nmust be exam ned by a third doctor (a psychiatrist).
Per sons di agnosed with a mental disorder can be detained for a maxi num of
three days. Persons with mental illness nust be brought before a nagistrate
as soon as possible. Mgistrates make weekly visits to all psychiatric
hospital s where persons are detained. |If the magistrate finds that the
patient is a person with a mental illness, detention for up to three nmonths
may be ordered. There is a right of appeal to the Mental Health Review
Tribunal. The Tribunal al so considers applications from nedica
superintendents wishing to detain a patient for a period |onger than that
initially ordered by the magi strate.

427. Under the Mental Health Act 1990, the Mental Health Tribunal nust
revi ew each detai ned patient once every six nonths to determ ne whether the
patient is suffering froma nental illness and should continue to be
detained. A right of appeal to the Suprene Court is provided with respect to
any determ nation of the Tribunal or a failure or refusal of the Tribunal to
make a determ nation.

428. Simlarly to the federal legislation referred to above, the Menta
Health (Crim nal Procedures) Act 1990 nmkes special provisions regarding a
person who, on the ground of mental illness, is unfit to be tried in court.
A person may be found unfit to be tried for an offence by a jury, or in sone
cases by a judge alone, on the grounds of mental illness. Upon such a
finding, to be made on the bal ance of probability, the court nust refer the
person to the Mental Health Tribunal, which will make a determ nation that
the person will or will not become fit to be tried for an offence, which
determi nation may be appealed in the Supreme Court.

429. If the Tribunal finds that the person will not be fit to plead
within 12 nmonths, the New South WAl es Attorney-Ceneral may direct a specia
hearing in respect of the offence or advise that no further proceedings be

taken against the person. In the latter case, the court nust order the
rel ease of the person. |If a jury or court at a special hearing returns a
verdict of not guilty by reason of mental illness, the court nust order that

t he person be detained in custody, in such manner as the court thinks fit,
until released by due process of |aw.

Northern Territory

430. In the Northern Territory, the Mental Health Act 1980 provides for the

conmpul sory detention of persons with a nental illness. Under the Act, a
magi strate can issue a warrant to take a person into custody for up to three
days if that person has a nental illness which requires treatment, is

i ncapabl e of self-care and is likely to cause harmto self or others.

Det enti on beyond three days requires the Northern Territory’s Chief Medica
Oficer to apply to a magi strate for an order. Orders do not usually exceed
si X nont hs.
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431. A nedical practitioner on duty in or near a hospital, or a police

of ficer, can take a person with a nmental illness into custody w thout a
warrant. To take a person into custody wi thout a warrant, the practitioner
or officer must have forned the view that the person is nmentally ill and be

satisfied that the person:

Requires care and control and is incapable of managing his or her own
affairs; or

I s not under adequate care and control; or

Is likely to cause serious harmor death to hinself or herself or
anot her; and

Shoul d be taken into custody in his or her owmn or the public's
i nterest.

432. Wthin 24 hours of detention without warrant, the Chief Medical Oficer
must make an application to a magi strate for an order. Wthin three days,
the Chief Medical Oficer must sight the reports of two i ndependent medi ca
practitioners which agree to treatnent for the person with a nental ill ness.
Every six months the sane process is repeated

433. Persons appearing before a magistrate are entitled to | ega
representation. The subject of the order, a relative, a guardian, the Chief
Medi cal Oficer or an interested party may apply to the Suprene Court to
review the order of a magistrate.

434. The Mental Health Act 1980 is currently under review.

eensl and

435. The Mental Health Act 1974 makes provision for detention of people
suffering fromnmental illness. The Act applies also in relation to persons
who have a drug addiction or an intellectual handicap. The Mental Health
Act 1991 is being reviewed with the intention of bringing it into line with
the United Nations Principles for the Protection of Persons with Menta

Il ness and the Inprovenent of Mental Health Care.

436. The Act provides three potential nechanisns for non-voluntary
adm ssi on:

Application for adm ssion: conpleted by next of kin or other person
aut hori zed under the Mental Health Regul ati ons 1985, supported by a
regi stered nedical practitioner. Detention under this nechanismis for
72 hours only. Longer detention depends on the advice of another

medi cal practitioner.

Warrant before a justice of the peace: conpleted by a nenber of the

public before a court. |If issued by a court, police can detain the
person for exam nation by a registered nmedical practitioner and an
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aut horized person. |If these people agree, the detained person can be
admtted to hospital for exam nation. The person can be detained only
on the advice of an independent nedical practitioner

Police admi ssion: |If the police believe a person is behaving in a way
which may lead to self-harmor harmto others and that his or her
behaviour is the result of a mental condition, that person can be
admtted to hospital for exami nation. A person can be detained only on
the advi ce of an independent nedical practitioner

437. There are no provisions in the Queensland Mental Health Act 1991 to
prevent a voluntarily admtted person fromleaving a facility, unless that
person has been deemed to be in need of treatment as a non-voluntary patient.
A person can appeal against non-voluntary adm ssion to the Patient Review

Tribunal. All cases of non-voluntary detention are reviewed by the Tribuna
after detention beyond 21 days. |In addition, a person can make an
application for reviewto the Patient Review Tribunal and can appeal to a

hi gher body, the Mental Health Tribunal. A person may seek a second opi nion

from anot her medi cal practitioner and consult with a | egal adviser. He or
she may al so make a conplaint to the Health Rights Comm ssion. The Health
Ri ghts Commi ssion is an independent statutory body which has the power to

i nvesti gate conpl aints agai nst health service providers in both the public
and private health sectors, conciliate disputes and protect the rights of

heal th service consuners.

South Australia

438. In South Australia the powers of detention of persons with a nenta
illness are contained in the Mental Health Act 1993. The Heal th Conm ssion
is responsible for the adm nistration of the Act. Appeals are heard by the
Guar di anshi p Board.

439. There is one nmethod of non-voluntary admi ssion in South Australia. A
medi cal practitioner can make an order for the detention of a person if he or
she considers that the person is suffering froma nental illness that
requires imredi ate treatment, that the treatnent can be obtained by adm ssion
to and detention in an approved hospital and that the person should be
admtted in the interests of her/his own health and safety or for the
protection of others. Such an order is only valid for three days and nust

ei ther be confirnmed or discharged by a psychiatrist as soon as possible
within the three days. Detention can only be extended for a further 21 days
after exam nation and agreenment by two psychiatrists. Beyond that period

of 42 days, a tribunal nust review the matter

440. The Act does not specify an age limt for detention. Accordingly,
chil dren and adol escents may be detai ned on occasions.

Tasmani a
441. In Tasnmania, a person can be admitted on a non-voluntary basis into
detention on the grounds of nental illness under the Mental Health Act 1963.

Each order requires an application by a relative and a nedical practitioner
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442. Persons can be admtted on a 3 day, 28 day or a 6 nonth order

The 28 day and 6 nonth orders require a second medi cal opinion. Such

adm ssion may be either for observation or treatnment. The authority to
detain expires after one year. Energency application for observation nmay be
made by a medical practitioner in the case of urgent necessity; such
detention is for 72 hours.

443. Review of the decision to detain is available. Application may be nmade
to the Mental Health Review Tribunal by or on behalf of a patient. The

Tri bunal has various powers, including the discharge of the patient. A
patient or near relative may appeal to the Supreme Court if dissatisfied with
the decision of the Tribunal

Victoria
444, In Victoria, a person may be adnmitted to and detained in a psychiatric
i n-patient service as a non-voluntary patient only if he or she appears to be
mentally ill, can have the illness treated by the service, is a danger to

self or others, cannot receive adequate treatnent in a |less restrictive
setting and does not or cannot consent to the necessary treatment.

445, The princi pal nmechani smfor non-voluntary adm ssion in Victoria is a
request froma relative, friend, police officer or any other person supported
by a recomrendation froma medical practitioner. Following witten request a
medi cal practitioner nmust exam ne the person prior to issuing a
recommendati on. Once the person is adnitted to hospital, exam nation by a
psychi atrist nust occur within 24 hours. The police may detain a nentally
ill person and transport himor her to a nedical practitioner

446. The Mental Health Review Board automatically reviews all patients
cases six to eight weeks after the person is admtted to hospital. At any
time, a detainee can appeal non-voluntary adm ssion by witing to the Menta
Heal th Revi ew Board, the Chief Psychiatrist, an authorized psychiatrist, a
comunity visitor, the Onbudsman or the Health Services Comr ssioner

Western Australia

447. In Western Australia, a person can be admitted non-voluntarily into a
psychiatric facility under the Mental Health Act 1962 on

An order of a medical practitioner stating that, in his or her opinion
the person appears to be suffering froma nmental disorder requiring
treatment;

An order of a court before which a person stands charged with an
of fence, stating that the person is, or may be, suffering froma nenta
illness; or

An order of the Governor where a person has been found unfit to plead
guilty or not guilty on the grounds of insanity in the Supreme Court.
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448. In the first two cases a psychiatrist nust exam ne the person

within 72 hours to determ ne whether or not the person should be adnmitted.

In the third, the Governor in Executive Council determ nes the disposition of
the patient.

449. There are a nunber of avenues of appeal
Each approved hospital has a board of visitors which is appointed by,
and directly responsible to, the mnister. The board hears patient
conpl ai nts and appeal s agai nst detention and may di scharge a patient;
Any person may make an application to the superintendent for discharge
of a patient and the superintendent must make a determ nation within
72 hours in relation to the patient's discharge;

A patient may make application to the Director of Psychiatric Services
for discharge; or

Any person may make application to the Suprene Court for discharge from
detention in hospital

Communi cabl e di seases

450. The Federal Quarantine Act 1908 provides for national controls over the
movement of persons, goods and vehicles to prevent the introduction or
movement of quarantinabl e di seases during a declared human quarantine
energency. Persons, goods and vehicles originating fromcountries or areas
declared to be infected with agents or vectors of quarantinabl e di seases may
be subject to special entry requirenents.

451. Oher legislation that deals with issues of public health including
Human | mmunodeficiency Virus (H'V) exists at state level in Australia.
Exanpl es are outlined in the follow ng sections. 1In general, public health
legislation as it applies to communi cabl e di seases i ncorporates notification
of the disease, powers of detention or isolation, powers to declare areas of
guar anti ne and powers to conpel testing.

452. In some jurisdictions, Acquired |Inmune Deficiency Syndrone (AIDS) and
HI V i nfecti on have been added to an already existing |list of “notifiable”

di seases and are therefore subject to a simlar |egal reginme based on nore
traditional public health approaches. As a result, in the case of HV or

Al DS notification, practice may differ substantially fromthe | ega

requi renents. Although legislation in sonme jurisdictions requires nom na
notification, in practice, nmost jurisdictions use coded data. In 1989, the
Federal Government rel eased a national H V/AIDS strategy - Australia' s policy
response to the H V/ AIDS epidemic. The strategy al so included an agenda for
appropriate law reform In Novenber 1992, the Legal Working Party of the

I ntergovernnental Committee on AIDS released its final report.
Recomendati on 2.5 stated:

“Powers in public health legislation to place restrictions on the
living circunstances and enpl oyment of HI V-infected persons who put
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others at unreasonable risk of infection should be characterized by a
graded series of interventions and only used in exceptional cases, with
i sol ation being a last resort.

“Public health offences which were fornmulated to control serious
i nfecti ous di seases that can be transmitted by casual contact should be
repeal ed or anended so that they do not apply to HV.

“A public health offence should exist in the case where a person knows
that he or she is H V-infected and significantly exposes or infects
anot her person without his or her consent. Such an offence should
provide for a full defence where protective nmeasures are insisted upon
in cases of significant exposure. A lesser penalty should apply in
cases of actual infection where protective neasures, as advised by
health authorities fromtine to tine, have been taken, but have not
prevented transmi ssion. Charges under these offences should only be
brought after approval by public health authorities rather than police.

“Speci al as opposed to existing general crimnal |aw sanctions should
be carefully considered by State and Territory Governnents because of
the danger of stigmatising already alienated groups.”

453. Recommendations were also made in the report ained at increasing review
and appeal rights and allowing for in camera court proceedings. At this
stage, the Australian Capital Territory, the Northern Territory and

Western Australia have no formof in camera proceedings.

454. These recomendati ons are being nonitored by the H V/ Al DS

| mpl emrent ati on Working Group (a federal body with conmunity representation),
which regularly reports to the Standi ng-Conmittee of Attorneys-Genera
(SCAG. A status report is currently being prepared for subm ssion to SCAG
on the inplenentation action taken in relation to each reconendation. Sone
jurisdictions have set up their own bodies to review inplenmentation action
for example, New South Wales (the Puplick report) and South Australia (the
Sarre report). O her states are being encouraged to follow this nodel.

Australian Capital Territory

455. The Public Health Act 1928 and regul ati ons made under that Act provide
for the control of certain infectious and notifiable diseases including

H V/AIDS in the Australian Capital Territory. Under the regulations, where a
person is found to be suffering froma notifiable disease, a nedical officer
in the Departnent of Health has various powers for the purpose of preventing
transm ssion. The nedical officer may enter the prem ses of the person

exam ne residents of the premi ses and require such people to undergo nedica
exam nation. |If a person fails to conply with a direction to undergo testing
or furnish informati on, he or she may be renoved by an authorized officer to
a place of isolation and detained for the necessary period required to ensure
the person is not a source of infection
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New Sout h Wal es

456. In New South Wales, the Public Health Act 1991 provides for the contro
of schedul ed di seases, including |eprosy, tuberculosis, HV and AIDS. If the
Director-General of the Departnent of Health believes on reasonabl e grounds
that a person is suffering fromone of these di seases, the person may be
required to undergo a nedi cal exam nation

457. If a nedical practitioner authorized by the Director-General of Health
is satisfied on reasonable grounds that a person is suffering froma
schedul ed di sease and behaving in a way that is endangering the health of the
public, the practitioner may make a written public health order. A public
health order may have any one of the following effects: restraint of

conduct, conpul sory treatment or counselling, compul sory supervision or

det enti on.

458. A person detained under a public health order may be permitted to | eave
t he place of detention, however only under constant supervision. A public
health order has effect for 28 days and nust be confirmed by a | ocal court as
soon as practicable. A copy of the application for confirmation nust be
served on the relevant person within three days for the order to have effect.
Before the expiry of a public health order an application may be nade to the
district court for a continuation of up to six nmonths. A person may appea

to the district or Suprenme Court on a matter of law or to the district court
inrelation to an order for continuation

Northern Territory

459. In the Northern Territory, under the Notifiable D seases Act 1981 a
medi cal officer may serve a notice on a person infected or suspected of being
infected with a notifiable disease (including HV) directing the person to
carry out neasures necessary for the treatment or prevention of the disease.
The person served with a notice may appeal to the |local court against the
directions contained in the notice. |If the person fails to conply with a
notice the Chief Medical Oficer of the Departnent of Health may order that
the person be renoved and detained at a hospital or other place. Further
the Chief Medical Oficer may require a person or class of persons to attend
a nedi cal exami nation and to answer questions to determ ne whether they are
infected with a certain disease. The Administrator or Mnister may decl are
an area to be an isolation area and as such may prohibit the novement of
persons and require nedi cal exam nation and treatnment.

eensl and

460. In Queensland, the Health Act 1937 provides for the control of
“notifiable diseases”. This termhas included H'V since 1988. Under

section 36 (1) of the Act, a person may be detained after a nedica
practitioner has provided a certificate outlining his or her suspicion to the
Chief Health O ficer, who nmay then act by meking an application to a justice
of the peace for a detention order

461. A person detained nmust remain in the hospital or temporary isolation
pl ace for the period that the chief officer in the Departnent of Health
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consi ders necessary for testing or treatment. Further, the person in charge
of a hospital or temporary isolation place may exercise such force as is
reasonably necessary for the purpose of detaining, isolating, testing or
treating the person.

462. According to the Queensl and CGovernnent, these provisions are rarely
used and al nost invariably have been applied to persons suffering from

pul monary tubercul osis. However, the Queensland Governnment's draft protoco
for the managenent of HIV-positive people whose behavi our constitutes a
public health risk outlines the procedure for the managenent of HI V-positive
peopl e whose behavi our puts others at risk. This protocol is utilized rather
than the detention provisions contained in the Health Act 1937.

South Australia

463. The Public and Environmental Health Act 1987 provides for the contro

of certain communi cabl e di seases including H'V. Were the South Australian
Heal t h Commi ssi on has reasonabl e grounds to suspect that a person is or may
be suffering froma controlled notifiable disease, it may give notice in
witing requiring the person to present himor herself for a nmedica

exam nation. |If the person fails to conply with the notice, a magistrate may
issue a warrant for the apprehension and exam nati on of the person, who may
be detained for up to 48 hours for the purpose of exam nation. There is
provi sion for reasonabl e conmpensati on where the exam nation discl oses that
the person is not suffering fromthe disease.

464. \here a nedical practitioner has certified that a person is suffering
froma controlled notifiable disease and the Conmi ssion is of the opinion
that in the interests of public health a person should be kept in quarantine,
a magi strate may, on the application of the Commi ssion, issue a warrant for
the person's detention. However, the person nust be given a notice setting
out the reason for the detention. A person may only be detained for 72 hours
unl ess a magi strate extends the period after hearing representations by the
person. The extension can be for no longer than six nonths unless authorized
by a Supreme Court judge. There is a right of appeal against a magistrate's
directions and orders for detention and apprehension to a judge of the
Suprenme Court.

465. The Conmi ssion may inmpose conditions on a person suffering a notifiable
di sease to prevent the spread of the infection, including restrictions on
resi dence and performance of work, compul sory supervision and subjection to
medi cal exam nation. A person so directed may apply to a magistrate for a
review of this direction. A person who fails to conply with a direction

ri sks sanctions. However, an appeal may be nade to a single judge of the
Suprenme Court.

Tasmani a
466. The Public Health Act 1962 provides the Mnister of Health with broad
powers in respect of infectious and notifiable diseases, including HV. For

the purpose of nore effectively checking or preventing the spread of an
i nfecti ous di sease, the Mnister has various powers. He or she may require a
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person to undergo mnedi cal exam nation and treatnent, inpose restrictions on
movement, isolate any part of the state and require persons to be isol ated,
guar anti ned or disinfected.

467. In addition to the Act, the H V/ AIDS Preventive Measures Act 1993
provi des for conpul sory testing and orders in sone circunmstances. The
Secretary of the Department of Health may require an HV test if satisfied on
reasonabl e grounds that a person is infected with H'V and behaving in a way
whi ch places others at risk. Further, where the Secretary believes that a
person with HV is recklessly placing others at risk or not taking al
reasonabl e neasures and precautions to prevent transm ssion, the Secretary
may apply to a nmagistrate for an order which requires medical and
psychol ogi cal assessnent, isolation, detention or the inposition of
restrictions on that person. An order lasts for 28 days and may only be
extended by a magi strate.

Victoria

468. The Victorian Health Act 1958 provides for the regul ation of persons
with infectious diseases including HV. [|If the Chief General Manager of the
Department of Health reasonably believes that a person has an infectious

di sease, is likely to transmt that disease and is a serious risk to public
heal th, she or he may make various orders. The Chief General Manager may
require the person to be exam ned and tested, to undergo counselling and to
have restrictions placed on the person's behavi our or movenents, including
detention and isolation

469. A person on whom a restriction or detention order, isolation order or
interimisolation order is in force may apply to the Chief General Manager
for a review of the order. The person nay appeal to the Suprene Court

agai nst an order made by the Chief General Manager

470. The Act also provides for compul sory testing for specified infectious
di seases in circumnmstances where the di sease may have been transmitted in an
i ncident involving care-givers or custodians. There are also provisions for
qguarantine action in a proclained enmergency which allow the Chief Genera
Manager to restrict the novenent of people. However, this proclanmation my
be revoked by further proclamation of the Governor in Council

Western Australia

471. In Western Australia, the Health Act 1911 and regul ati ons nade under
that Act provide for the control of infectious diseases, including HV. The
Regul ati ons provide for conpul sory testing by a health official where a
person is suspected on reasonabl e grounds to be suffering froma specified
di sease. The Act allows the Comm ssioner for Public Health, with the

M ni ster's authorization, to order places and things to be isolated,
guarantined and di sinfected, and persons to be prohibited fromleaving a

pl ace of quarantine until they have been exam ned. Further, a nedica

of ficer may order any person who is suffering froman infectious disease to
be renoved to a hospital if it is in the interests of public health or the
person is w thout proper acconmmodati on
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Al cohol and drugs

472. Legislation exists in nmost jurisdictions enpowering the detention of
drug or al cohol intoxicated persons. Exanples of this type of |egislation
foll ow. Queensland s |legislative reginme has been dealt with above in
relation to nmental illness.

New Sout h Wal es

473. In New South Wales the Intoxicated Persons Act 1979 provides for the
care and detention of intoxicated persons. A person who is found intoxicated
in a public place and who is behaving in a disorderly manner, in a manner
likely to cause injury to himor herself, another person or property, or
needs to be physically protected because of his or her incapacity due to
bei ng i ntoxicated, nay be detained and taken to a proclained place by a
menber of the police force or other authorized person

474. A police station is a proclained place. However, an intoxicated person
may not be taken to a police station unless there is no other available
proclaimed place and it is inpractical to take the person home, or on the
grounds that the person's behaviour is too violent to allow himor her to be
taken hone or to another proclaimed place.

475. The detainee will be held at a proclainmed place until he or she ceases
to be intoxicated or after the expiration of eight hours from detention

whi chever occurs first, or nay be released at any tine into the care of a
responsi bl e person willing to undertake the care of the intoxicated person
A 1994 review of the Act recommended that the period of detention be
extended, fromthe current maxi mum of 8 hours to up to 72 hours.

476. The Inebriates Act 1912 is also relevant. This Act is under review and
may be repealed. The Act provides for an affected person either to enter
into a recogni zance to abstain fromtaking any intoxicating substance for a
period of 12 nonths or nore; to be placed under the care and control of a
named person, at a specified address (house, hospital or institution) for up
to 28 days; to be placed in a licensed institution or a state institution for
up to 12 nonths; or to be placed under the care and charge of an attendant(s)
or of a guardian for up to 12 nonths.

477. The court nust personally exam ne an affected person and view a
certificate froman involved nmedical practitioner that the person is an

i nebriate. Persons can be remanded for up to seven days for nedica

exam nation and those who escape fromremand may be arrested and returned.

478. Orders made under the Act may be extended for up to 12 nonths on the
order of a Suprenme Court or district court judge.

Northern Territory

479. The Police Administration Act allows for a police officer to take a
person into custody when the police officer believes, on reasonabl e grounds,
that the person is in a public place or trespassing on private property and
is intoxicated with al cohol or drug. For this purpose, a police officer may,
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Wi t hout warrant, enter upon private property, nmay search the person and may
remove for safekeepi ng any money or val uabl es found on the person. An

i nt oxi cated person may be held in custody only for so |ong as he or she
remai ns i ntoxicated. However, if the intoxicated person was taken into
custody after m dnight and before 7 a.m, the person nmay be held unti

7.30 a.m, notw thstanding that the person was no |onger intoxicated. An

i nt oxi cated person taken into custody, and while in that custody, cannot be
charged with or questioned about an offence, or be photographed or
fingerprinted.

South Australia

480. There is no legislation in South Australia enpowering the detention of
drug or al cohol addicted persons except insofar as they may be nmentally il
wi thin the neaning of the Mental Health Act 1993 (see further under Menta
illness, above).

481. The South Australian Public Intoxication Act 1984 provides that persons
in a public place under the influence of a drug or al cohol nay be apprehended
by a police officer or other authorized person. The police or authorized
person nust take the person hone, to a place approved by the Mnister for
Health, to a police station or to a sobering-up centre. A person nust be

rel eased fromthe police station or centre as soon as the person is capable
of taking care of hinself or herself. 1In the case of a police station this
must be within 10 hours of apprehension and, in the case of a centre, 18
hours.

Tasnani a

482. The Al cohol and Drug Dependency Act 1968 provides for detention on
application by patient, relative or welfare officer. A court may al so nmake
orders for detention in circunstances where a person is convicted of an

of fence puni shabl e by inprisonnent and the person committed such of fence
whi l e under the influence of liquor. Patients may appeal to the Al cohol and
Drug Dependency Tribunal and to the Suprene Court.

Victoria

483. In Victoria, the Al coholics and Drug Dependent Persons Act 1968

provi des generally for the care and treatnent of persons who are or who are
likely to become al coholics or drug dependent persons and for their
rehabilitation into the community. Under the Act, an order may be sought
froma magistrate by the husband or wife of the person conpl ai ned agai nst; by
one of his or her parents; by a partner in business; by a brother, sister
son or daughter of full age; by a menmber of the police force of or above the
rank of senior constable; or by a welfare officer. An order will be made if
it appears to the court that the person is an alcoholic or drug dependent
person. Such order would direct that the person conpl ai ned agai nst nust be
admtted to an assessment centre and remain there for seven days. |If the
medi cal officer in charge of the assessnment centre so directs the order may
be extended a further seven days.
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484. At the end of the 7 or 14 day period, the person must be discharged,
committed to a treatnent centre or ordered by a court to remain in the
assessnment centre for treatnment. A nedical officer may commit to a treatnment
centre for treatnent any person admitted to an assessnment centre if two
qual i fied nedi cal practitioners have certified in witing that that person is
an al coholic or drug dependent person. A person conmitted to a treatnent
centre has a right to appeal against the order. 1In practice, patients
usual ly volunteer for treatment.

Western Australia

485. In Western Australia it is not an offence to be al cohol or drug
dependent. However, under the Police Act, intoxicated people my be
apprehended by the police and taken to an approved sobering-up centre. \ere
access to a sobering-up centre is not available, intoxicated persons may be
detained in a police cell for up to eight hours.

Unl awf ul _non-citizens

486. Under the conmon | aw of Australia, aliens, i.e. non-citizens, who are
in this country lawfully, or unlawfully, may not be detai ned except under and
in accordance with sone positive authority conferred by the |law. Eneny
non-citizens in a time of war are the one exception to this rule.

Non-citi zens have both standing and capacity to invoke the intervention of a
court if they are unlawfully detai ned.

487. The High Court of Australia has consistently recognized the power of
Parliament to make | aws for the detention and renmoval of non-citizens. At
present, the Mgration Act 1958 (as anmended) provides for a national regine
of detention and renoval of persons unlawfully in Australia. Under this

| egi sl ation, non-citizens who are on Australian land or in Australian ports
wi thout a current visa are ternmed unl awful non-citizens.

488. Section 14 of the Mgration Act 1958 defines an unlawful non-citizen as
a non-citizen in the mgration zone who is not a |awful non-citizen.

Section 13 of the Act defines a lawful non-citizen as a non-citizen in the

m gration zone who holds a visa that is in effect. The migration zone is the
area consisting of Australia itself and the sea within Australian ports. An
al |l owed i nhabitant of the Protected Zone (an area established by the

Torres Strait Treaty) who is in a protected area in connection with the
performance of traditional activities is also a lawful non-citizen

489. Under the Mgration Act 1958, an authorized officer (for exanple, a
police, custons or immgration officer) nust detain a person whomthe officer
knows or reasonably suspects to be an unlawful non-citizen. The officer nust
al so detain a person outside Australia who is seeking to enter Australia

wi thout a current visa. An officer may detain a lawful non-citizen if he or
she knows, or reasonably suspects that the non-citizen holds a visa which may
be cancell ed under certain provisions of the Mgration Act 1958 and woul d
attenpt to evade the officer, or otherw se not cooperate with the officer's
inquiries. A non-citizen detained for this purpose nmust be released within
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four hours of being detained. |[If, at any stage, a non-citizen's visais
cancel l ed he or she nust be detained as an unl awful non-citizen under
section 189 of the Act unless granted a visa.

490. Unl awful non-citizens who are eligible non-citizens (non-citizens who
have been imm gration cleared or who belong to a prescribed class of persons
(as detailed in the Mgration Regulations)) may be eligible for a bridging

vi sa (subcl asses of tenporary visas), providing tenporary |awful status and
allowing themto be rel eased fromdetention. Unlawful non-citizens may apply
for one of eight subclasses of bridging visas, although only one class, the
Bridging E Visa, nmay be granted to detainees. Unauthorized boat arrivals my
be eligible for a Bridging E Visa in certain circunmstances on the basis of
their:

Age (children under 18 and persons over 75);

Speci al need because of their health or previous experience of torture
or trauma, where in the opinion of a nedical specialist the person
could not be properly cared for in a detention environment; or

Being fam |y nenbers of an Australian citizen, Australian permanent
resident or eligible New Zeal and citizen

491. In addition, where an unauthorized boat arrival who has applied for a
protection visa has been in detention for nore than six nmonths wthout a
primary deci sion having been nmade on the application, the mnister my
determ ne that that person is eligible for a bridging visa if he considers it
to be in the public interest.

492. A Bridging C Visa may be granted where the applicant has not previously
been detected as an unlawful non-citizen and makes a valid application for a
further substantive visa (that is, a visa other than a bridging visa or a
crimnal justice visa), or for review of a decision to refuse a substantive
visa. The Bridging C Visa provides |awful status until 28 days after the
final determ nation of the visa application or subsequent review of the
application.

493. A Bridging D Visa may be granted to unlawful non-citizens where:

They have attenpted to nmake a valid application for a substantive visa,
but need nore tinme to conplete the making of that application (for
exanple, to obtain the processing fee);

They are unlawful non-citizens, are unable or do not wish to nake a
further application for a substantive visa (i.e. they wish to depart
from Australia voluntarily and have reported to the Departnent of

I mmigration and Ethnic Affairs (DIEA) in order to avoid any sanction on
return), and where there is no officer available who is authorized to
determ ne that they need not be detained; or

They have previously been refused a protection visa, they wish to nake
a further protection visa application and tinme is required to determ ne
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whet her they have new clainms for refugee status. The Mgration

Act 1958 defines a Protection Visa as a visa, a criterion for which is
that the applicant is non-citizen in Australia to whom Australia has
protection obligations under the Convention relating to the Status of
Ref ugees as anended by the Protocol thereto.

494. Unl awmful non-citizens (including those in detention) may be eligible
for grant of a Bridging E Visa (subclass 050) in a variety of circunstances,
i ncl udi ng where:

They are meking arrangenents to depart Australia;

They are pursuing nerits review of a decision to cancel a substantive
Vi sa;

They are seeking judicial review of a decision to refuse or cancel a
substantive visa; or

They are seeking to pursue a claimto remain in Australia, through

ot her avenues (for exanple, pursuant to those sections of the Mgration
Act 1958 which allow the minister, acting personally, to substitute a
nore favourabl e decision).

495. The Mgration Legislation Anmendnent Act (No. 5) 1995 allows the

m ni ster a non-conpel | abl e discretion to declare as eligible non-citizens
unaut hori zed arrivals who have applied for a protection visa and who have
been in detention for six nonths fromthe tine of application wi thout a
pri mary deci sion bei ng nade.

496. In the detention of an unlawful non-citizen, the detaining officer nust
i medi ately informthe detai nee that he or she is being detained as an

unl awful non-citizen under the Mgration Act 1958 and must informthe
det ai nee of the reason for this. |In addition, detainees nust be inforned, as
soon as practicable, of their right to apply for a visa, and of the tinme
limts inposed for applying for a visa. They nust also be informed by the
detaining officer that they nust remain in detention until either granted a
visa or deported or renmoved from Australia. Legal assistance will be

provi ded at the request of the detainee. However, section 193 of the Act
provi des an exception to the requirenent to inform detainees of these matters
and the exception primarily applies to detai nees who do not have immgration
cl earance, or who have been detained before entering the nmigration zone.

497. |If a detai nee appears not to understand English, officers attenpt to
explain the reasons for detention in the first instance but nust ensure that
an interpreter fully explains themas soon as possible. Guidelines set out
procedures for the use of interpreters. An interviewis conducted to provide
conplete information to the detainee and set out his or her rights, if any,
to remain in Australia. An interviewrecord is conpleted according to the
responses of the detainee, with copies attested to by the interview ng
officer, the detainee and the interpreter

498. Detention normally covers the period of the visa application
determ nation, and any review of that determ nation, as well as the tine
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taken to organi ze renoval of the unlawful non-citizen if his or her
application has been refused. The Mgration Act 1958 requires that renoval
take place as soon as reasonably practicable. Although the majority of
persons dealt with under the Act are subject to only short periods of
detention, the period of detention can vary from several hours to severa
years. The processing of applications | odged by persons in detention is
given priority, but nmultiple applications and appeal s by detai nees can
prolong their detention significantly. Difficulty in obtaining trave
docunentation to effect renoval may al so prolong detention. This nmay be due
to delay on the part of the Government from which the docunentation is sought
or to the non-cooperation of the detainee in providing necessary identity

i nformati on.

499. In the case of some unauthorized boat arrivals, varying periods of
detention can occur where the arrivals are not eligible to apply for
protection in Australia and arrangements need to be made for themto return
to their hone country.

500. More specifically, in relation to unauthorized boat arrivals, primry
deci sions on protection visa applications are made, on average, within

si x weeks of an application being made. The average period of detention
fromtime of arrival to protection visa grant or renoval from Australia

is 15.5 weeks.

501. Each detainee in an imm gration detention centre has a case officer
responsi bl e for ongoi ng managenent of his or her case. |In addition, a
detention review officer |ocated in each of the DI EA regional offices is
responsi ble for reviewing the detention details of each detai nee every

30 days, or sooner in the case of an application for release by grant of a
Bri dging E Visa.

502. The legislative nmechanismfor review of detention is via an application
for a Bridging E Visa. |If a primary decision on a bridging visa application
by a person in detention is not made within two working days, the bridging
visa is deened to be granted. Decisions to refuse a bridging visa are
subject to expedited review by the Immgration Review Tribunal and a negative
decision in that forumwould be judicially reviewable by the Federal Court on
guestions of |aw.

503. Persons in imrmigration detention are advised in witing regarding the
reasons for their detention, the arrangenments made for the safe custody of
their personal effects, access to nedical treatment, access to visitors,
medi a representatives and consul ar representatives and on genera
arrangenents regarding the daily routine of the centre in which they are
bei ng held. Detainees are also able to request access to | egal assistance.
Care is also taken to tenper any harshness by, wherever possible, exenpting
from detenti on dependent children and mnors, bearing in mnd the interests
of the children and fam |y concerned.
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504. Terns relating to immgration clearance are defined in section 172 of
the Mgration Act 1958, which states that a person is immigration cleared if,
and only if, the person:

Enters Australia; and

Conplies with section 166 (which relates to evidence of a person's
identity and possession of Australian citizenship or a valid visa); and

Leaves the port or prescribed place (otherwise than in imm gration
detention) at which the person conplied with section 166, with the
perm ssion of a clearance officer; or

The person is refused imm gration clearance, or bypasses inmgration
cl earance, and is subsequently granted a substantive visa.

505. A person is in inmgration clearance if the person is with an officer
for the purposes of inmmgration clearance and has not been refused
i mm gration.

506. A person is refused immgration clearance if he or she is with a

cl earance officer for the purposes of section 166 of the Act and either has
his or her visa cancelled or refused, or is unable to provide the clearance
officer with evidence or information required under section 166.

507. Further, every unlawful non-citizen has the right to seek a nerits
review of a decision to refuse the grant of a visa or to cancel a visa. The
only exception to the review right is for non-citizens who are in inmgration
cl earance, who have been refused entry to Australia and who are not
applicants for refugee status. These people do not have access to merits
review. Judicial review by the Federal Court of decisions taken by the
reviewing tribunals is also available on the foll ow ng grounds:

The required procedures were not observed,

The purported decision was made w thout jurisdiction

The deci sion was not authorized by the Act or its regul ations;

The deci sion was an inproper exercise of power;

The deci sion involved an error of |aw,

The deci sion was induced or affected by fraud or actual bias; and

There was no evidence to justify the decision
508. A further exception arises where the mnister, acting personally and in
the national interest, declares a person to be an excluded person under
section 502 of the Mgration Act 1958. Such a declaration precludes

Admi ni strative Appeal Tribunal review of section 200 criminal deportations
and visa refusal or cancellation decisions under section 501 (on character
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grounds) and merits review of protection visa refusal or cancellation
deci sions which rely on certain provisions of the Convention relating to the
Status of Refugees. To date, this exception has not been used.

509. Lawful and unlawful non-citizens are discussed further in conmentary
under article 13, bel ow

Cust ons

510. The Federal Custonms Act 1901 deals with the powers of custonms and
police officers to detain and search any persons whom they suspect of
unlawful Iy carrying prohibited goods or internally concealing a suspicious
substance. The powers of search are divided into three categories: frisk
(which is restricted to customs officers only in certain designated

i nternational traveller clearance areas), external and internal. There are
statutory guidelines for determ ning reasonable grounds in respect of frisk
searches, and in any other case the test is reasonable grounds. The consent
to any | evel of search - frisk, external or internal - nust be properly

i nfornmed consent. Lawful consent requires that the detai nee be given a ful
and detail ed explanation of his or her rights and the nature of the search to
be conducted, in a | anguage he or she can understand. Further, the officer
nmust ensure that the detainee indicates (in witing for an internal search
orally or by their conduct for frisk and external searches) that they
understand what is being proposed and consent to submt to each of the
procedures being proposed. The right to refuse consent should be put to the
person very clearly as well as the information that consent can be w t hdrawn

at any tinme during the process. |If there is any doubt as to the detainee's
ability to clearly understand what is happeni ng due to | anguage difficulties,
then an interpreter will be called in to ensure that the person is able to

gi ve properly informed consent.

511. There are various restrictions in relation to the carrying out of a
frisk search. For exanple, it nust be done as soon as practicable and by a
custonms officer of the sane sex. A custons officer nmust give the person the
option of having the frisk conducted in private. |If a detainee refuses to
have a frisk search or having submtted to a frisk search refuses to produce
for inspection anything found as a result of the search, the provisions in
relation to external searches apply.

512. In the case of an external search, which may involve the renmoval of
some or all clothing, if there are reasonable grounds to believe that the
detainee is not in need of protection or the detainee consents to be
searched, then it nust be carried out in a suitably private detention pl ace
as soon as is practicable. 1n any other case an application nmust be made to
an i ndependent justice of the peace or a senior custons officer for an order
to carry out an external search. The use of reasonable and necessary force
to conduct an external search is permtted but only where the circunstances
of the reasonabl e grounds for detention have been reviewed and a search
ordered by an independent justice.

513. The person naking the order can only do so on being satisfied that

there are reasonabl e grounds for suspecting that the detainee is unlawfully
carrying prohibited goods. If the order is not nmade the detai nee nust be
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rel eased i medi ately. |If an external search is ordered for a detainee who is
under 17 years of age or otherw se in need of protection, the search nust be
carried out in the presence of the detainee' s |egal guardian or a person
capabl e of representing the detainee's interests and, as far as is
practicabl e, that person must be acceptable to the detainee.

514. The search must be conducted by a person of the same sex. O her
statutory rights include the right to comrunicate with another person at any
time, unless certain | aw enforcenment circunmstances apply, in which case the
custons or police officer may stop such comuni cati on. Detainees may be
guestioned after they have been infornmed that they are not obliged to answer;
but anything they do say may be used in evidence.

515. In the situation where a custons officer or a police officer suspects
on reasonabl e grounds that a person is internally concealing suspicious
substance (i.e. at least a traffickable quantity of narcotics), that person
may be detained for the purposes of enabling an application for an order for
detention to be made to a judge or magi strate. The detention officer nust as
soon as is practicable take the person to a detention place and, subject to
certain conditions, detain the person. Generally, those conditions are that
an internal search must be carried out by a medical practitioner at a place
specified in the regulations (usually a hospital) or where technica

par amedi cal and ot her services are available. An internal search may include
an X-ray, ultrasound and/or physical exam nation of body cavities if
necessary.

516. Arrangements for internal searches can be made provided the detainee is
not under 17 years of age or otherwise in need of protection, and signs a
written consent to be internally searched. The search nust be conducted as
soon as is practicable.

517. If the person does not consent or is in need of protection then an
application for an order for detention nust be nade. The judge or mmgistrate
must not meke such an order unless satisfied that there are reasonabl e
grounds for suspecting that the detainee is internally concealing a
suspi ci ous substance. Detainees have the right to be present at, to nmake
subm ssions to, and to be represented before any hearing before the judge or
magi strate. Depending on the judicial decision, the detainee nust either be
i medi ately rel eased or can be detained for an initial period of 48 hours.

If the detainee is in need of protection a person who, as far as is
practicable, is acceptable to the detainee will be appointed to represent the
detainee's interests. |If the detainee has been detai ned beyond the initia

48 hours, and has not consented to a search, then an application nust be nmade
to a judge for an order for an internal search before the end of the

det ention peri od.

518. O her statutory rights while being detained for an internal search

i nclude the detai nee being able to consult with a I awer of his or her choice
and being informed that there is no obligation to answer questions, however
anything said may be used in evidence. The detainee may also talk to another
person at any time, unless certain |aw enforcenment circunstances apply, in
whi ch case the custonms or police officer may stop such comruni cation
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519. Additional statutory rights available to people being detained for any
category of personal search include:

Custons or police officers nmust produce identification if requested;

O ficers nmust not use nore force or subject the person to greater
indignity than is reasonabl e and necessary;

I f detainees are not able to communicate with reasonable fluency in the
English | anguage or by other neans, then interpreter facilities nust be
provi ded.

Arrest

520. Under common | aw the purpose of an arrest is to bring the person before
a court to be dealt with in accordance with the law. The arrest of a person
can occur with or without a warrant. Arrest wi thout warrant is the nore
usual and is dealt with below. The first section bel ow deals with arrest

wi t hout warrant under federal l|egislation. Arrest w thout warrant under
state legislation is dealt with thereafter

521. Under the Customs Act 1901, custons and police officers are granted
limted powers of arrest in relation to persons suspected of sruggling or
assaulting an officer in the execution of his or her duties. The Act,
however, stipulates that, once arrested, a person “may be detained until such
time as he can w thout undue del ay be taken before a Justice”. It is in the
discretion of the justice to comrit the person to further detention or admt
himor her to bail pending a hearing.

Federal matters

522. The Federal Crimes Act 1914 incorporates the principle of arrest being
the sanction of last resort. The Australian Federal Police (AFP) have
reinforced this principle in their admnistration in several ways: AFP
supervi sors now oversee the appropriateness of arrest practices; AFP officers
are now not prompted on the basis of frequency of charges and arrests; and
processes have been adopted that do not encourage the use of arrest. A

dat abase is al so kept to nonitor progress against these standards.

523. Sections 8 and 8A of the Crinmes Act 1914 provided a power of arrest

wi t hout warrant. These sections have been repealed by the Crinmes (Search
Warrants and Powers of Arrest) Amendnment Act 1994 (SWAP Act) which took
effect from 1l Decenber 1994. The SWAP Act inserts a new Part 1AA into the
Crinmes Act 1914. The amendnents incorporate the reconmendati ons of a review
of federal crimnal |aw chaired by an em nent Australian judge, the Ri ght
Honourable Sir Harry G bbs GCM5 AC KBE, forner Chief Justice of the High
Court. Wth their precise provisions regulating when arrest w thout warrant
is perm ssible, the amendments pronote open administration and justice.

524. First, the anendnents provide nmore restrictive power to effect a
“citizen's arrest”. A person who is not a police officer may, w thout
warrant, arrest a person if he or she believes on reasonable grounds that the
ot her person is committing, or has comm tted, an indictable offence and that
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proceedi ng by sumons woul d not achi eve one or nore of a nunber of specified
purposes. Those purposes include ensuring the person's appearance in court,
preventing a repetition or continuation of the offence, preventing the
conceal nent, | oss or destruction of evidence and preserving the safety or
wel fare of a person. Prior to the anmendnents, there was no requirenment of
belief on reasonable grounds that a sunmons woul d be ineffective.

525. Secondly, the Act provides that an officer may, w thout warrant, arrest
a person for an offence if the constable believes on reasonabl e grounds that
the person has commtted or is conmtting an of fence, and that proceedi ng by
summons agai nst the person woul d not achieve one or nore of the specified

pur poses, sone of which are outlined in the paragraph above.

526. The anmendnments al so contain provisions dealing with arrest w thout
warrant of persons on bail and the arrest of prisoners unlawfully at |arge.

O her federal legislation also provides that people who are authorized under
the Il egislation my make an arrest without a warrant for offences agai nst
that | egislation. These provisions are usually carefully scrutinized to
ensure that they comply with Federal Governnent policy in the Crines

Act 1914. The power of arrest of Australian Protective Service officers fits
bet ween those of ordinary citizens and the police; they may arrest for
particul ar of fences, whether or not indictable, under a nunmber of Acts.

Saf equar ds

527. The Crimes (Investigation of Commnwealth O fences) Act 1991 has

i ntroduced many safeguards for persons arrested in respect of federa

of fences. The Act inserts a new Part 1Cin the Crines Act 1914. Under the
anendnents, a person arrested by an “investigating official” can only be
detai ned for a maxi mum of four hours of investigation before he or she mnust
be brought before a magistrate. |In serious and conmpl ex cases, he or she may
be detained in police custody for further investigation for up to another

ei ght hours, with the consent of the magistrate. Before being questioned, a
person nmust be warned agai nst self-incrimnation. The arrested person has a
right prior to being questioned to comrunicate with a friend or relative to
i nformthat person of his or her whereabouts. The person also has the right
to communi cate with a | egal practitioner of his or her choice and to arrange
for the practitioner to be present during questioning. Interpreters nust be
made available if required by the detained person

528. Additional safeguards exist for Aboriginal and Torres Strait |slander
peopl es, including the presence of an interview friend and an interpreter
during any interview and, where the person is arrested, notification to a
representative of an Aboriginal |egal aid organization. See further
comentary in relation to article 14 bel ow.

Extradition

529. Procedures governing extradition are found in the Extradition Act 1988.
The Act provides that a person arrested under a provisional arrest warrant
must be brought before a magi strate as soon as practicable to be remanded in
custody (or on bail) to await proceedings to determne eligibility for
extradition. Bail is to be granted in special circunmstances only.
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530. The Attorney-General may order the rel ease of a remandee at any tine.
In any case, the remandee nust be rel eased or discharged frombail after
45 days, subject to any relevant treaty provisions and to the magistrate's
discretion to extend the period of remand if proceedings to determ ne
eligibility for extradition have not begun

531. The remandee has a nunber of rights in relation to the hearing before a
magi strate concerning eligibility. He or she has the right to be present
during the determ nation of eligibility, to be represented at that neeting
and to present argument that the docunentation tendered by the requesting
country in support of the extradition request is inconplete or invalid.

532. \Where a person consents to extradition, or is determned eligible for
extradition, the person is commtted to await a surrender determ nation by
the Attorney-Ceneral who nust nmake that determ nation as soon as reasonably
practicable. |If the Attorney-General determ nes that the person is to be
surrendered, the Attorney-General wll issue a warrant authorizing that the
person be placed in the custody of a foreign escort officer and transported
out of Australia. Oherwi se the Attorney-General wll order the rel ease of
t he person.

533. In the case of an adverse finding on extraditability by a magistrate, a
det ai nee may appeal against the decision to the Federal Court or to the

rel evant state suprenme court. The detainee may al so have recourse to the
prerogative wits of mandanmus, prohibition and injunction, origina
jurisdiction over which is vested in the H gh Court.

534. Since the subm ssion of Australia' s previous report under the Covenant,
the nunber of people annually extradited from Australia has ranged
from2 to 16.

State matters

535. Police officers in all state jurisdictions are authorized by

| egislation to arrest persons without a warrant if they find a person
commtting an offence. In nost jurisdictions this power is also granted to
menbers of the public. Police officers may also arrest without a warrant if
t hey have reasonabl e grounds for believing a person to have conmitted any

of fence (but, in Victoria, only if it is an indictable offence and, in the
Australian Capital Territory, only if it is considered that proceedi ng by
summons agai nst the person would not be effective). |In sone jurisdictions
(for exanple, the Northern Territory, South Australia and Western Australia),
police officers may also arrest without warrant if they have reasonable
grounds for believing a person to be about to commt an offence.

536. In addition to the crimnal and police |egislation described bel ow,
speci al purpose legislation in each jurisdiction confers on police powers of
arrest in limted circumnstances.

Australian Capital Territory

537. Under the Crimes Act 1900 any person may, w thout warrant, apprehend a
person who is in the act of committing or who has just conmmtted any offence.
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The Act provides that the person nust be taken to a police officer as soon as
practicable. The Act al so provides that a police officer may, w thout
warrant, arrest a person for an offence against a |law of the Territory if the
police officer believes on reasonabl e grounds that the person has comitted
or is commtting the offence, and that proceedi ng by way of sumrons agai nst
the person in respect of the offence would not achi eve one or nore of a
nunmber of purposes. These are: ensuring the person's appearance before the
court; preventing the continuation or repetition of the offence or sonme other
of fence; preventing the conceal ment, |oss or destruction of evidence;
preventing harassnent of, or interference with, a person who nay be required
to give evidence in proceedings in respect of the offence; preventing the
fabrication of evidence to be given or produced in proceedings in respect of
the offence; or preserving the safety or welfare of the person

538. The Magistrates Court Ordinance 1930 regul ates the provision of
warrants. |t provides that a magistrate may i ssue a warrant for the arrest
of a person if information has been | aid against the person and the matter is
substantiated by the oath of the informant or a witness. Also, a nagistrate
may proceed by sunmons against the person if he or she thinks fit. A warrant
need not be returnable at any particular time, but may remain in force unti
execut ed.

New Sout h Wal es

539. Under the Crinmes Act 1900, anyone may, w thout warrant, apprehend any
person who is committing, or who has just conmitted, an offence. The powers
of arrest of a police officer are broader. A constable may, w thout warrant,
apprehend any person whom he or she, with reasonable cause, suspects of
having comm tted any offence or crime, including a crime of intent and
breaches of the Summary O fences Act 1988. However, the Comm ssioner's
instructions to the police provide that as a general principle arrest nust be
treated as a sanction of last resort. Detention in police custody nust only
occur after all available alternatives have been considered e.g. infringenment
notices, court attendance notices etc.

Northern Territory

540. In the Northern Territory, statutory police powers of arrest are
detailed in the Police Adm nistration Act 1979. The Act provides that a
police officer may, without a warrant, arrest and take into custody a person
who the officer believes has commtted, is committing or is about to conmt
an of fence.

541. Section 121 of the Police Adm nistration Act 1979 provides for the

i ssue of an arrest warrant by a justice of the peace pursuant to an
application alleging that there are reasonable grounds for believing that a
person has conmitted an offence. Section 124 of the Act provides that where
a police officer does not have the issued warrant in his or her possession
the officer may arrest and take into custody any person he or she has
reasonabl e cause to believe is a person for whose apprehension or comrttal a
war rant has been issued. The police officer has an obligation to produce to
the person the warrant authorizing the person's apprehension or commttal as
soon as is reasonably practicable. Section 123 of the Act provides that a
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menber of the police force may, without a warrant, arrest and take into
custody any person where he or she believes that person has comritted, is
commtting or is about to conmt an of fence.

542. Prior to arresting an interstate offender, police nmust believe on
reasonabl e grounds that the person has commtted an offence interstate and
that there is a simlar Northern Territory offence punishable by inprisonnment
for a period exceeding six nonths.

eensl and

543. It is also the policy of the Queensland Police Service to use the power
of arrest as a last resort. Legislation outlines the circunmstances in which
an of fender may be arrested without warrant. The Queensland Crim nal Code
has general provisions concerning arrests w thout a warrant, and various

ot her statutes outline an equival ent power. For exanple, the Traffic Act
enabl es the arrest w thout warrant of offenders against specified sections of
that Act. The Criminal Code al so contains restrictions on police behaviour
during arrests. Wiile resistance to arrest is unlawful, police transgression
of statutory power will amount to assault and the person being arrested is
entitled to reasonabl e self-protection

544. In 1993 the Queensland Crimnal Justice Comr ssion rel eased three

vol umes and in 1994 the remaining two volunes of their report review ng
police powers in Queensland. Volunes I, IIl and IV are nost relevant to this
article. Volume | provides a general overview of existing police powers in
Queensl and. Volune 111 is concerned with the powers of police to arrest

wi t hout warrant, demand a person's nane and address, and to nove people on.
Volune IV relates to the questioning and detention of suspects.

545. The recomrendati ons contained in the report reflect two broad
principles: first, that police powers should only be increased where the
need to do so has been denmponstrated; and, secondly,that at all tines

i ncreased accountability shoul d acconpany any increase in police powers.

546. The Parlianmentary Crimnal Justice Comrittee conducted private and
public hearings into the recommendati ons contained in the report. The
Committee released its findings on 12 May 1995 and reconmended that police
powers be consolidated into a police powers and procedures bill. The
Queensl and Government has not yet responded to the Parliamentary Commttee's
report.

South Australia

547. In South Australia, the general power of arrest is found in the Summary
O fences Act 1953, which provides that:

“A menber of the police force, w thout any warrant other than this Act,
at any hour of the day or night, may apprehend any person whomthe
menber finds conmitting, or has reasonabl e cause to suspect of having
commtted, or being about to commt, an offence.”
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548. The Act further provides that the police can arrest a person whomthey
reasonably believe to be a person agai nst whom a warrant has been issued.

Tasnmani a

549. Under both the Crim nal Code 1924 and the Police O fences Act 1935,
menbers of the public may arrest wi thout warrant. This power arises where a
person is found commtting particularly offences which involve substantia
injury to anot her person

550. Police officers may arrest without warrant in specified circunstances
under the Criminal Code 1924. Police officers may arrest a person found
commtting any crinme and persons reasonably believed to have comm tted
specified crines.

551. Renedies available for wongful arrest and detention are avail able both
adm ni stratively and through the courts. An aggrieved person may conplain to
the Police Departnment, upon which an internal investigation may be | aunched.
Civil renedies are also available in an action in tort for false

i mpri sonment, assault and battery and other trespass to the person

Victoria

552. The powers of arrest are contained in the Crines Act 1958. Any person
may arrest w thout warrant:

A person found comrmitting any offence (if the arresting person believes
that the arrest is necessary to ensure the appearance of that person
before a court, preserve public order, prevent further offences
occurring or for the safety or welfare of the public or the offender);

If instructed to do so by a police officer who has power to apprehend
under the Act; or

A person he or she believes on reasonabl e grounds is escaping from
| egal custody or avoidi ng apprehension

553. \Where a person is arrested while committing a summary offence there is
a statutory obligation to rel ease the of fender once the reason for the arrest
no | onger conti nues.

554. In addition to the above powers of arrest, a police officer may arrest
a person he or she believes on reasonabl e grounds has comrtted an indictable
of fence (as defined under Victorian |aw).

555. The Victoria Police Operating Procedures Manual provides that police
officers in Victoria should avoid arrest where proceeding by sumons is
appropriate. In cases where arrest is necessary, the Operating Procedures
Manual provides that the officer must not use excessive force or humliation
The utnost opportunity should be given the person to explain the basis of his
or her actions leading to the arrest, and the arrested person should be
treated with courtesy and consi deration.
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Western Australia

556. In Western Australia, powers of arrest are given to the police under
the Police Act 1892 and the Crim nal Code. Both Acts give a constable power
to arrest without warrant “all persons whom he shall have just cause to
suspect of having conmitted or being about to comrit any offence”. 1In 1992,
the Western Australia Law Reform Conm ssion conpleted a review of police
powers contained in the Act. |Its report recomrended a better bal ance between
providing the police with adequate powers and the need to prevent unnecessary
intrusions on civil liberties. The Western Australian Governnent is
currently drafting a bill to inplenment substantially the recommendati ons of

t he Commi ssi on.

557. Police Routine Orders provide instructions that the person being
arrested is to be told of the reasons for arrest. The Police Lockup
Management Manual provides that a police officer who is an authorized police
of ficer under the Bail Act 1982 nust:

Consi der each prisoner's case for bail as soon as practicable; and
Ensure that no person is detained unnecessarily.

558. Persons in custody are considered for bail under the provisions of the
Bail Act 1982. |If they remain in custody, they must be brought before a
court as soon as practical. They are released on a date within seven days of
the day on which they are arrested. Renmandees will generally be held in a
detention centre.

559. Details of the charge contained in the conplaint are put to the
det ai nee when he or she appears in court. Oher than the giving of reasons
for the arrest, there is no requirenent in law or in internal instructions
for the detainee to be told of the exact charge. |In practice it is rare for
a prisoner not to be told of the exact charge he or she is facing.

560. Bail nust be considered for all detainees. Bail may be refused if it
is felt that witnesses may be interfered with, evidence disturbed, the
det ai nee may re-offend, the detainee may not answer to bail or he or she
needs to be kept in custody for his or her own protection

Reasons for arrest

561. Under the common |aw, an arrest (whether by a police officer or an
ordinary citizen, and with or without a warrant) is unlawful unless
reasonabl e efforts are nmade to communi cate to the person the grounds upon
which the person is being arrested. No particular formof words is required.
However, the grounds need not be communicated if the person arrested ought,
by reason of the circunmstances in which the arrest occurs (for exanple, in
the course of conmitting the offence), to know the substance of the offence
for which he or she is being arrested, or if the person arrested, by his or
her behaviour, nakes it inpracticable for the conmmunication to take place.

On one view, this rule may have been qualified in certain jurisdictions by
the legislative requirenments that notice of the reason for the arrest nust be
given “if practicable”. The better view, taking into account the reluctance
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of courts, when interpreting legislation, to read down comon | aw rights,
appears to be that the words “if practicable” should be read narrow y and
limted to where the person arrested makes comruni cating i npracticable.

562. Sone jurisdictions have codified the principles stated in the above
par agraph, for exanple, in the Crines (Search Warrants and Powers of Arrest)
Amendnent Act 1994 in relation to federal offences. |In other jurisdictions
such as South Australia, the common | aw has been restated in police standing
orders.

563. An officer who makes an unlawful arrest may be liable to disciplinary
proceedi ngs or civil action for damages. Action may al so be taken under
conpl ai nts agai nst the police | egislation and evi dence obtai ned subsequent to
the arrest may be held inadm ssible in a court.

Pronpt information of charges

564. Arrest is nornmally followed by the formal charging of the person
arrested at a police station. Charging is where the person is advised of the
nature of the charge or charges.

565. In relation to federal offences, the Crinmes (Search Warrants and Powers
of Arrest) Amendnent Act 1994 provides that a person nust informthe other
person of the offence for which he or she is being arrested at the time of
the arrest. However, in Western Australia, other than the giving of reasons
for the arrest there is no requirenment in law or police regulations for the
detainee to be told of the exact charge prior to appearance in court. In
practice, however, it is rare for a prisoner not to be told of the exact
charge he or she is facing.

566. In the case where a person is not arrested but proceeded agai nst by
summons, the prescribed court docunments that must be issued before the matter
can be brought to court (information, conplaint, sumons etc.) nust specify
the offence or offences with which the person is charged. This necessarily

i nvol ves referring to the basic details of the offence, but not such

i nformati on as the nane of persons having supplied information |eading to the
arrest. The accused is served with a copy of such docunents.

567. Both police and the courts nake considerable use of interpreters where
accused persons are unable to understand or to conmunicate effectively in the
English | anguage. The use of interpreters and other aspects of the crimnmna
process are dealt with in nore detail in regard to article 14.

Third party presence

568. A relative, friend or lawer is normally contacted i medi ately after
arrest and prior to questioning. Federally, these rights are guaranteed by
the Crimes Investigation of Crimnal O fences Act 1991 and this Act inserted
the relevant provisions into the Crinmes Act 1914 (Part 1CQ)
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569. In South Australia a person who has been arrested has a right to make
one tel ephone call to a nom nated friend or relative; a right to have a
solicitor, relative or friend present during any interrogation; and a right
to an interpreter if English is not the person's native | anguage.

570. Under the Victorian Crinmes Act 1958, an investigating official, before
comenci ng any investigation or questioning of a person, nmust informthe
person of his or her right to communicate with a friend, relative or |ega
practitioner and nust defer questioning or investigation for a reasonable
time to enable the person to make or attenpt to make the comuni cation

There is an exception to this requirenent where the investigating officia
bel i eves on reasonabl e grounds that the conmunication would result in the
escape of an accomplice or the fabrication or destruction of evidence, or the
guestioning or investigation is so urgent, having regard to the safety of

ot her people, that it should not be delayed. 1In relation to persons under
the age of 17, (subject to certain exceptions), an investigating officia
cannot investigate or question a person unless a parent, guardi an or

i ndependent person is present and, before the commencenent of any questioning
or investigation, the official has allowed the person to communicate with

hi s/ her parent, guardian or an i ndependent person. Were a person in custody
does not have sufficient know edge of English to understand the questi oning,
the Victorian Crines Act requires an investigating official, before any
guestioning or investigating comences, to arrange for a conpetent
interpreter to be present and to defer the questioning or investigation unti
the interpreter is present.

Pronpt appearance before a judicial officer

571. The common | aw principle that an arrest becomes unlawful if there is an
unr easonabl e delay in taking the suspect before a justice or magistrate to be
dealt with according to | aw applies, as such, in sone jurisdictions and has
been incorporated by legislation in others. Some of this legislation sets
time periods within which this action is to occur (for exanple, four hours
for serious offences in South Australia, four hours in relation to federa

of fences except if the arrested person is a person of Aboriginal or

Torres Strait Islander descent and not reasonably believed by the officer to
be of ordinary education or understanding, in which case the relevant tine is
two hours). In other jurisdictions, where no tinme period is set, the

requi renent to avoid unreasonabl e delay applies. Generally people in police
custody have to be presented before a magistrate as soon as is practicable.
In determ ni ng whether a person was detained beyond this tinme, the court wll
bal ance the public interest with the interests of the accused. |In practice,
peopl e are generally brought to court within 24 hours, unless a public
hol i day i ntervenes between the day of arrest and the resunption of court

heari ngs.

572. In Tasmania the Crimnal Law (Detention and Interrogation) Act 1995
provi des that an arrested person may be detained by a police officer for a
reasonable tine for the purposes of interrogation before being brought before
a court, where a bail application may be nmade. The Act sets out a nunber of
matters that a court is required to take into account in determ ning what
constitutes a reasonable time. The Act also sets out the rights of an
arrested person whilst in police custody.
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Entitlenent to trial within a reasonable tine

573. \Where the accused pleads guilty to a charge, there is normally no del ay
in the court disposing of the matter. \Where the accused defends the charge,
del ays of sonme months (i.e. beyond the tine needed by the accused to prepare
hi s defence) may occur before the case is heard because of the heavy
caseloads in the courts. However, once the conplaint or indictment is filed
the matter takes its place in the list of cases awaiting hearing. The
hearing may thereafter only be del ayed, at the instance of the prosecution or
defence, by the exercise of judicial discretion

574. The provision of the Inperial Habeas Corpus Act 1679 (or its
equivalent) in all Australian jurisdictions, as well as suppl enentary
legislation (in Bail Acts) in nost jurisdictions, provide that a person nust
be rel eased on bail, or discharged altogether, if not brought to trial within
a certain period. For further discussion on this subject, see the commentary
under article 14 bel ow.

Bai

575. Bail is usually governed by state | aw and these |laws apply to persons
charged with federal offences pursuant to the Judiciary Act 1903. Bail |aws
in all jurisdictions enable rel ease of a person pending the hearing of the

charge against the person by a court. Two types of bail are generally

avail able - bail determ ned by an authorized police officer and bail granted
by a court. The accused person may be required to enter into a recogni zance,
with or without surety or sureties, and to conply with such conditions as
woul d ensure his or her appearance at court at the tinme and pl ace specified.
If the applicant is refused bail by a police officer, he or she may apply for
bai | agai n when appearing before the court, or may so apply at any tinme
before the Suprenme Court.

576. Mbst jurisdictions have a | egislative presunption in favour of bai
except for serious offences such as armed robbery, drug trafficking or
failure to appear in accordance with a bail undertaking. People charged with
these offences will not automatically be refused bail but will find it nore
difficult to secure their release. 1In the Australian Capital Territory for
exanpl e, the Bail Act 1992 creates a right to bail for mnor offences

puni shabl e by no nore than six nonths jail or a fine only (except for
domestic violence offences) and creates a rebuttable presunption in favour of
bail in nost other cases. However, in South Australia, the Bail Act 1985
does not differentiate between offences; there is always a presunption in
favour of bail.

577. Al States have passed conprehensive bail legislation in recent years
to update and consolidate existing bail laws. The legislation generally
lists the factors relevant in the exercise of discretion by a bail authority
to grant bail, the conditions which may be inposed on a grant of bail and the
procedures to be followed by the police and the courts in the determ nation
of bail.
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578. The relevant factors in nmaking a determ nation as to the grant of bai
to an accused person generally include such matters as:

The probability of the accused appearing to face the charges, taking
account of the person's conmunity ties, previous history and the
ci rcunst ances of the offence;

The interests of the accused, in regard to the period he or she may
have to spend in custody, and the accused's need to be free for any
| awf ul purpose; and

The protection and welfare of the comunity, including the likelihood
of the person interfering with the evidence, witnesses or jurors or the
i kelihood the accused will or will not conmit an offence while at
liberty on bail

579. The codification and expansion of the conditions which may be inmposed
inrelation to the grant of bail, as found in the new | egislative schenes,
were in part the result of concern that a bail system based on purely
financial conditions was not equitable, particularly in regard to | ow i nconme
groups within the community. As a consequence of the downgradi ng of
financial neans as a factor and the use of nobney or surety as a bai
condition, the legislative schenmes now create a puni shable offence if the
accused fails to appear to answer the charge.

580. Since the previous report, the Bail Act 1985 in South Australia was
anmended so that children (i.e. people under 18 at the tinme the offence was
al l egedly conmitted) can apply for bail

581. In relation to unlawmful detention, the wit of habeas corpus is
available in jurisdictions to challenge the | awful ness of the detention of a
person. Persons who have been unlawfully arrested or detained al so have a
right of action for damages at common |aw. Such action |ies against the
person occasioning the arrest or detention. |In some states there is no
statutory right to conpensation for unlawful arrest or detention. However,
courts are enpowered to award costs to defendants in cases where the charges
agai nst them have been di sm ssed.

Pri soners

582. In Australia, there is no national correctional prison system Each
state is responsible for its own correctional prison system The Australian
Capital Territory operates a remand centre only and Territory and federa

of fenders sentenced in the Australian Capital Territory are transferred to
New South Wales to serve their sentences. Section 120 of the Australian
Constitution requires states to hold persons in custody who are renanded,
convicted or sentenced in relation to federal offences. This section has

al so been interpreted as requiring states to provide puni shment for federa
of f enders.

583. The inprisonment rate in Australia overall is relatively | ow when

conpared with rates in many other countries. However, there has been a
gradual increase in the national inprisonnent rate, particularly for male
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prisoners, as shown in table 5. As at June 1994, the national inprisonnment
rate was 230 (prisoners per 100,000 adult nmal e popul ati on) conpared with 181
in June 1985.

584. In relation to remandees (unconvicted prisoners) there was an increase
from8.5 to 11.6 per cent of the total prisoner population from 1982 to 1991
and this issue is discussed further below. Table 6 shows the percentage of
prisoners by jurisdiction and |legal status as at June 1982 and June 1993.

585. O her notable trends observed in the Australian annual prison census
over the period 1982-1993 i ncl ude:

The proportion of female prisoners increased from3.4 to 4.8 per cent
of all prisoners;

Overseas born prisoners conprised approxi mately 20 per cent of the
total throughout this period;

The proportion of prisoners sentenced to under one year increased from
26.7 to 28.8 per cent, and the proportion sentenced to over five years
decreased from 37.4 to 32.4 per cent; and

O fences leading to inprisonnent changed a little, for exanple persons
convi cted of homcide declined from10.8 to 9.4 per cent, persons
convicted of other offences against the person increased from30.7 to
36.9 per cent, and those convicted of property offences declined from
34.6 to 28.6 per cent.

586. Aboriginal and Torres Strait |slander peoples continue to be heavily
over-represented in statistics for the crimnal justice system In

August 1992, Aboriginal and Torres Strait Islander peoples, who conprise

2 per cent of the Australian popul ation, conprised 29 per cent of those taken
into police custody and held in police cells. A 1994 national survey
reveal ed that, anong indi genous persons aged 13 and over, one in five had
been arrested at |east once in the past five years (see table 27 for an
analysis by jurisdiction). For males aged between 20 and 24, the proportion
was al nost one in tw. O those who had been taken away fromtheir famlies
as children (one in 10 of those aged 25 and over), 32 per cent reported being
arrested in the past five years, conpared with 19 per cent of those not taken
away.

587. Aboriginal and Torres Strait |slander peoples are over-represented by a
factor of 15 in Australian prisons. Trend figures for the period 1982-1993
show that prisoners identified as Aboriginal accounted for about 15 per cent
of all prisoners. At 30 June 1992, one in seven prisoners was an Aborigi na
person or Torres Strait Islander. The [evel of Aboriginal representation is
pri sons was highest in Western Australia, where an Aboriginal person was
about 22 tinmes nore likely to be in prison than a non-Aborigi nal person
Tables 7, 8 and 13 show Aboriginal and Torres Strait |slander prisoners in
custody, inprisonment rates and over-representation in the period 1988-1994.
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588. The Aboriginal prison population in New South WAl es has doubl ed

bet ween 1989 and 1994 (from 385 to 788, see table 7). In all jurisdictions
except Western Australia the percentage of the prison popul ation which is
Abori gi nal has increased (see table 8).

Prison population trends

589. Since 1982 the prison population in Australia has increased by about
one third, however, this increase has not been uniformin all jurisdictions.
In New South WAl es the prison popul ation increased by about 75 per cent and
in South Australia the increase was about 25 per cent. There are sone
notabl e fluctuations within some of the jurisdictions. For example, in
South Australia the inprisonnent rate dropped by over 27 per cent

bet ween 1983 and 1984, and in Queensland the inprisonment rate in 1987

was 120 per 100,000 of the adult population, while in 1993 the rate was down
to 89 (see table 9). Tables 10 and 11 show the nunbers of sentenced

pri soners and rates per 100,000 of the adult popul ati on respectively for each
jurisdiction for the years 1982 to 1993.

Vari ati ons between the states

590. The variation in inprisonment rates between states is shown in table 9
and highlighted in Prison popul ation trends, above. It is not obvious why
the Northern Territory, New South Wales and Western Australia have
significantly higher inprisonment rates than other Australian jurisdictions.
VWhile the I evel and types of crinme vary across jurisdictions, it is difficult
to establish a direct |ink between crines reported/ becom ng known to the
police and the inprisonment rate. As discussed under article 14, Judiciary,
bel ow, the judiciary in each Australian jurisdiction is independent. The
variation in inprisonnent rates may partly be explained by differences in
sentencing | egislation and sentenci ng practices between jurisdictions.

591. Table 12 shows the nunber of sentenced prisoners received in each
jurisdiction during June 1994 and the inprisonment rate. The Northern
Territory, New South Wal es and Western Australia again show higher

i mpri sonment than other jurisdictions.

592. The high nunbers of prisoners in the Northern Territory and

Western Australia may be due partly to the |arger Aboriginal population in
these states and their very high rates of inprisonnent. Table 13 shows the
rati o of over-representation of Aboriginal prisoners conpared to

non- Abori gi nal prisoners. The inprisonnent rate in the Northern Territory is
al so affected by the yout hful ness and high male ratio of its popul ation

593. Although New South Wales and Victoria have very simlar popul ations,

| evel s of wurbanization, crime rates and crimnal justice structures, an adult
in New South Wal es has al nrost twi ce the chance of being in prison as his or
her Victorian counterpart. As shown in table 9, the inprisonnment rate of
New South Wales in 1993 is two and a half tines that of Victoria. The higher
prison popul ation rate in New South Wales is partly a result of different
sentencing policies. In New South Wal es, periodic detention is an option

whi ch contributes to the overall sentenced prisoner popul ation. Also,

New Sout h Wal es makes greater use of inprisonnment for fine defaulters,
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whereas Victoria inmprisons very few fine defaulters. However, when periodic
detention and the inprisonnent of fine defaulters are excluded, the

popul ation difference appears to be partly because New South Wal es pri soners
spend | onger in custody, but mainly because sentenced prisoners are received
into custody at a nmuch greater rate than in Victoria.

594. However, due to the lack of nationally conparable data, it is not
possi bl e to determ ne whet her New South Wl es prisoners spend |onger in
custody than Victorian prisoners because New South Wal es courts inmpose | onger
terms of inprisonnment for comparabl e offences, or because New South Wl es
courts deal with a more serious profile of offender. |In addition, the

New Sout h Wal es Sentencing Act 1989 has had the effect of increasing periods
spent in custody by prisoners and therefore the size of the prisoner
popul ati on. The Sentencing Act 1989 is discussed further under article 15,
Sent enci ng, bel ow.

Remandees

595. As discussed in that section, legislation in all Australian states
reflects the view that as a general rule persons awaiting trial should not be
detained in custody. Provision is made for such detention in cases where the
al l eged offender is thought to pose a danger to others, where there is sone
i kelihood that he or she may abscond before trial unless detained in custody
or where there is a risk of interference with witnesses. These exceptions
shoul d not produce a situation where a |arge proportion of prisoners are in
fact detained in custody awaiting trial

596. However, in practice the remand popul ati on of prisons has crept up over
the years and increases in remandee nunbers are greater than the overal
i ncrease in prisoner nunbers.

597. Between 1982 and 1993 the rate of renmandees (see table 14) in Australia
has i ncreased by al nbst 55 per cent. Although their nunber has increased in
every jurisdiction, such increase has not been uniform |In the Northern
Territory, for exanple, the rate of remandees increased very sharply in 1985
and 1986 but it declined equally sharply in the follow ng years, and i ndeed
this rate in 1993 was |ower than that in 1982. Table 15 shows the nunber of
remandees on census day of each year from 1982 to 1993.

Revi ew of detention

598. For a person deprived of liberty, the wit of habeas corpus, to which
reference has been made earlier in this report, is available to challenge the
| awf ul ness of the detention. The wit can be sought to establish that a
person is wongly detained, for exanple, in a goal or a police station on a
purported crimnal charge, or where a parent or guardian is unlawfully

hol ding a child under restraint, or where a person is detained in a nenta

hospital. A relative, guardian or friend may apply to a court on the
det ai ned person's behalf. Unless the detention is shown to be lawful, the
person detained will be released forthwith fromdetention
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599. The wit may al so be used where bail is being unreasonably obstructed,
or where the ampbunt of security demanded is so excessive that it anounts, in
effect, to a refusal to grant bail (see Rv. Rochford: Ex parte Harvey
(1967) 15 FLR 149).

Right to conpensation

600. A person who has been unlawfully arrested or detained has an
enforceable right to conmpensation under the common | aw actions of malicious
prosecution and false inprisonnent. False inprisonnent is an action in
trespass to the person which is commtted when the voluntary act of one
person directly subjects another to total deprivation of freedom of novenent
wi thout [awful justification. The tort provides a renmedy to an individua
agai nst those responsible for the detention. Proof of damage is unnecessary
because “[t]he | aw attaches supreme inportance to the liberty of the

i ndi vidual and if he suffers a wongful interference with that |iberty

it should remain actionable even w thout proof of special damage”

(Murray v. Mnistry of Defence [1988] 2 All ER 521). Accordingly, a person
who has been unl awful |y detai ned may cl ai m damages, includi ng exenplary and
aggravat ed damages.

601. In Decenber 1992 the Federal Parlianent anended the M gration Act 1958
tolimt the effect of a High Court decision which had given rise to a nunber
of clains for conpensation for unlawful inprisonment by unlawfu

non-citizens. The anmendnents were intended to reflect the view of all
parties that the detention was in fact lawful. |In effect, the anmending

| egi sl ati on extingui shed a person's right of action for damages for false

i mpri sonment as a result of being unlawful ly detained pursuant to the

M gration Act 1958 and substituted a statutory right of damages of one doll ar
per day. As a result of a subsequent judicial decision, the amendi ng

| egi sl ati on which abolished a person's comon |aw right to danages for false
i mprisonment was repeal ed.

Aborigi nal deaths in custody

602. The Royal Comm ssion into Aboriginal Deaths in Custody, established

in 1987, was conm ssioned jointly by the federal and state governnents in
response to concerns by Aboriginal and non-Aboriginal people that many of the
Abori gi nal deaths in custody were the result of m sconduct by police and
prison officers.

603. The final report of the Royal Comm ssion was tabled in Federa
Parliament on 9 May 1991. The Royal Commi ssion investigated the deaths in
custody from 1l January 1980 to 31 May 1989 of 99 Aboriginal and Torres Strait
I sl ander people. It found that the deaths were not caused by deliberate
violence or brutality by police or prison officers. However, the

conmmi ssioners criticized the care of persons in custody and noted the
general |y poor standard of care. The Royal Comm ssion also found that the
principal explanation for the high nunbers of Aboriginal and Torres Strait

I sl ander deaths in police and prison custody was the over-representation of
these people in both forms of custody. An exam nation of the 99 Aborigina
deaths in custody revealed that in every case their Aboriginality played a
significant and, in nost cases, a dominant role in their being in custody and
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dying in custody. The final report nmade 339 reconmendati ons whi ch cover

di verse areas ranging fromthe police, prisons and crimnal justice systemto
Aboriginal and Torres Strait |slander social and health issues. Many are

al so directed to Aboriginal and Torres Strait |slander conmunities and

organi zations, local authorities and the nedia. The Conm ssion's
recommendati ons also relate to other current initiatives and activities,

i ncl udi ng:

The Commonweal th/state relations initiative - including reviews of
Commonweal t h/ state financial arrangenents and the coordination of
services for Aboriginal and Torres Strait |slander peoples;

The National Aboriginal Health Strategy (see under Aborigi nal and
Torres Strait |slander peoples' health, article 6, below); and

The report of the National Inquiry into Racist Violence (see under
article 20, above).

604. All governnents cooperate in a progranmme of nonitoring the

i mpl enentati on of these recomendations. The Federal GCovernnent reports on
action in its jurisdiction, collects and publishes data on custody and

deat hs, and devel ops policies and actions for change in procedures, operating
i nstructions and practices with the states. States al so provide annua

i npl enmentation reports. Aboriginal Justice Advisory Councils have been
established in each jurisdiction in accordance with the recomrendati ons of
the Royal Conm ssion (recommendations 2 and 3). A National Aborigina

Advi sory Justice Council has al so been established.

605. In responding to the report, the Federal Governnent agreed that the
Aboriginal and Torres Strait Islander Conm ssion (ATSIC) woul d be responsible
for the annual reporting on the inplenentation by the Federal Government of
recommendati ons. The Australian Institute of Crimnology is responsible for
reportinbg annually to the Australian Parlianment on trends in deaths in
custody. Each state governnment also produces an annual report on its

i mpl enentati on of the Royal Comm ssion's recomrendations for which it is
responsi ble. A comunity body, the Aboriginal Justice Advocacy Committee

al so monitors the inplenentation of the reconmendati ons and pronotes their

i mpl enent ati on.

606. The report's first recomendati on enphasi zed the need for consultation
wi th Aboriginal and Torres Strait I|Islander organizations and the use of them
to i npl ement reconmendati ons. The Federal Government fully supported this
recommendat i on.

607. Miuch of the effort to inplenment the first recomendation in 1992-1993
has gone into establishing conprehensive arrangenents to nonitor and report
on the inplenmentation of the Royal Comr ssion recomendati ons for which the
Federal Governnment has responsibility. To date nonitoring and reporting
mechani snms have required

Coordi nati on between the federal and state governnents;
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Moni toring of inplementation by a total of 24 federal departnents and
agenci es;

Arrangenents to obtain a report on inplenentation of each
recommendati on for which there was a federal responsibility;

Arrangenents to obtain a report on each of the funded programe
initiatives which had been devel oped in response to Royal Comm ssion
recommendat i ons;

An assessnent of “progress of the inplementation of the adopted
recommendations ...” (part (b) of reconmendati on one); and

A consi stent focus on ensuring the maxi mum i nvol venent possi bl e of
Aboriginal and Torres Strait |slander peoples in all aspects of the
i npl enentati on and nonitoring processes.

608. The annual reports by the Federal Government on the inplementation of

t he recomendati ons of the Royal Conmi ssion are distributed widely, including
to all ATSIC regional councillors and comm ssioners, to upwards of 2,000
Aboriginal and Torres Strait |slander organizations throughout Australia and
to the public through the information services of departnents and agenci es.

609. The Royal Commi ssion found that the |argest nunmber of indigenous people
in police |ock-ups were in protective custody having been found very drunk in
public in jurisdictions where drunkenness has been decrimnalized. Further
significant nunbers were in police |ock-ups for drunkenness in jurisdictions
where this has not been decrimnalized. |In response the Royal Conm ssion
recommended, inter alia, the decrimnalization of public drunkenness and the
establ i shnment of adequately funded non-custodial facilities for the care and
treatment of intoxicated persons (see recomendations 79 to 85).

610. Public drunkenness was decrimnalized in the Northern Territory

in 1974, in New South Wales in 1979, in the Australian Capital Territory
in 1983, in South Australia in 1984 and in Western Australia in 1989.
Victoria and Queensl and have not decrimnalized public drunkenness. In
Tasmani a, people can still be arrested when incapable of taking care of
t hemsel ves.

611. During 1994 the House of Representatives Standing Comrittee on
Aboriginal and Torres Strait Islander Affairs conducted an inquiry into the
i mpl enent ati on by governments of the recomendations. The Committee issued
its report, “Justice under scrutiny”, in Novenber 1994. The Conmittee

concl uded that the inplenentation of the recomrendations relating to

di version of intoxicated people from police custody was uneven. Sobering up
centres have been established in South Australia (five), Queensland (one,
with three additional facilities planned), Victoria (twd), Western Australia
(five, with consideration of an additional four facilities under way), and
the Australian Capital Territory (one). The Northern Territory night patrols
have been effective in keeping people out of police custody. However, the
report also noted that two jurisdictions had not decrimnalized public
drunkenness, and documented evi dence of increasing nunbers of police
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detentions for intoxication in one jurisdiction and a | ack of police
awar eness of alternatives to detention in police [ock-ups in other
jurisdictions.

612. The Federal Governnent's jurisdiction in the areas of inprisonment,
arrest and detention is extrenely limted as nost police, juvenile detention
centres and courts fall within the jurisdiction of the states. The then
Federal Government wrote to the relevant state mnisters in relation to these
i ssues. However, the Federal Governnent has played a role in the areas of
education and training of police, prison officers, court and judicia

officers and the introduction of a conputerized chargi ng system which wl|
enabl e better nonitoring of arrests and charges.

613. Recomendations 86 to 88 of the Royal Commi ssion deal with diversion
from police custody, including that offensive | anguage not be the occasion
for arrest or charge, that arrest should be the sanction of |ast resort in
both principle and practice and that comunity policing principles be
encour aged.

614. The “Justice under scrutiny” report docunments uneven inplenentation of
these recomendations in all jurisdictions. The Federal Mnister for Justice
has referred the report to the Austral asian Police Mnisters' Council

t hrough the M nisterial Council on the Adm nistration of Justice, for

consi deration and action.

Deat hs since the Royal Comm ssion

615. Thirty-four indigenous people and 193 non-i ndi genous people, a tota
of 227 people, are reported to have died in police and prison custody and
juvenile detention in Australia since 31 May 1991, the date on which the
Royal Commi ssion's final national report was tabled, and 30 June 1994.

616. This represents an average of 10.8 Aboriginal deaths each year since
the Royal Conmi ssion's report was tabled, conpared with 10.5 per annum duri ng
the period covered by the Royal Commission. It is also notable that, since
May 1989, the cut-off date for the deaths investigated by the Roya
Commi ssi on, 59 Aboriginal and 304 non- Abori gi nal custodi al deaths have been
reported as having occurred throughout Australia. Wth regard to Aborigina
people, this is an average of 11.6 deaths annually. Prelimnary data for the
period to the end of 1995 indicates an increase in the nunber of Aborigina
deaths in all forms of custody. Tables 28, 29, 30 show the nunber of deaths
in custody by year, custodial authority and Aboriginality from 1980 to 1995.

617. In order to significantly reduce the nunber of deaths in custody,
clearly the need for strong action by all governments to inplenent the
recommendati ons of the Royal Comm ssion into Aboriginal Deaths in Custody
persi sts.

618. During 1995, the ATSIC Ofice of Evaluation and Audit eval uated
government responses to the Royal Comm ssion. Further commentary on the
reporting and nonitoring process was provided by the Aboriginal and

Torres Strait |slander Social Justice Comm ssioner in his submi ssion to the
House of Representatives Standing Committee on Aboriginal and Torres Strait
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I sl ander Affairs' inquiry into the Commonweal th's report on the

i mpl enentati on of the reconmendati ons of the Royal Conmi ssion into Aborigina
Deaths in Custody, and his second annual report 1994. Collectively, these
reports constituted a conprehensive evaluation of the inplenentation and
moni toring of the Royal Comm ssion recomendati ons.

619. In response to the reviews, the nmonitoring unit has identified
strategi es which take account of the concerns and issues raised. These
strategi es have received the endorsement of the Board of Comm ssioners and
the Executive of ATSIC. To effect the strategies, the Board appointed a
Portfolio Commi ssioner for the inplenentation of the Royal Conmi ssion into
Abori gi nal Deaths in Custody recomendati ons and the ATSIC Executive

all ocated an increase of $170,000 in salary dollars to the nonitoring unit
for the Royal Conmi ssion.

Young of f enders

620. Child welfare legislation in each of the jurisdictions enpowers police
of ficers or other authorized persons, without warrant, to take certain
children into custody. Further information is provided in paragraphs 640

to 675 of Australia's first report under the Convention on the Ri ghts of the
Chi | d.

621. Further information on juvenile offenders is provided in
par agr aphs 1483 to 1691 of Australia's first report under the Convention
on the Rights of the Child.

Article 10

622. The establishment, maintenance and adm ni stration of prisons and remand
centres in Australia are matters within the responsibility of state
governments. By virtue of the Christmas |Island Act 1958, the Cocos (Keeling)
I sl ands Act 1995 and the Renoval of Prisoners (Territories) Act 1923, people
on Christmas Island and on the Cocos (Keeling) Islands who are convicted of
crinmes and are subsequently sentenced to a termof inprisonnment are renoved
to Western Australia to serve their sentence

623. The follow ng discussion deals first with the Australian reservation to
this article, then with specific state approaches to segregation, then with
the treatnent of detainees prior to conviction, the organization of prison
life, the treatnent of child offenders and finally rehabilitation schenes.

Reservati on
624. \While Australian jurisdictions accept the principles and objectives set
out in article 10, Australia has maintained its reservation to this article

inrelation to paragraphs 2 and 3. This reservation provides:

“In relation to paragraph 2 (a) the principle of segregation is
accepted as an objective to be achieved progressively. In relation to
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par agraphs 2 (b) and 3 (second sentence) the obligation to segregate is
accepted only to the extent that such segregation is considered by the
responsi bl e authorities to be beneficial to the juveniles or adults
concerned.”

625. The reasons for this reservation are based on changi ng vi ews about the
best nethods of punishing crimnal offences. Generally, the viewis held
that it is not always desirable to separate juvenile fromother offenders in
all circunstances, for exanple, where segregation mght in effect entai
solitary confinenment or living in conditions |ess amenable than those of the
general prison population. Difficulties in nmeeting the segregation
arrangenents envi saged occur in the sparsely settled regions of Australi a,
where the cost of separately housing persons on remand and prisoners woul d
not be justified in current circumnstances.

626. For these reasons |aw or practice may not be fully consistent with the
segregati on provisions under the second paragraph of this article. However,
since the subm ssion of Australia's second periodic report further steps have
been taken towards the segregati on envi saged.

627. At the 1989 Conference of Correctional Adm nistrators, the Standard
CGuidelines for Corrections in Australia were ratified. The new set of

gui del i nes suppl enent the Standard M nimum Rules in their application to
Australian prisons.

628. Under the guidelines, accused persons awaiting trial are separated from
convicted persons as far as practicable. Remandees are accorded different
treatment from convicted persons. They are permtted private conmunication
with famly, friends and | egal advisers as far as possible and are not
required to work or wear prison dress.

Segregati on

629. The Prisons (Correctional Services) Act 1980 (Cth) requires convicted
pri soners not yet sentenced and prisoners on remand to be kept separate and
apart from prisoners under sentence.

New Sout h Wal es

630. The Prisons Act 1952 provides that “... to the fullest extent
reasonabl e and practicable, convicted prisoners shall be separated from ot her
prisoners, and different classes of convicted prisoners and different classes
of other prisoners shall be separated ...~ Thi s operates generally to
separate remandees and juveniles.

Queensl| and
631. Queensland adopts a practice of separation, rather than segregation

Under mpst circunstances, remand prisoners are kept separate from convicted
per sons.
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South Australia

632. The South Australian Departnment of Correctional Services uses the
United Nations Standard Cuidelines as the theoretical framework for its
operations. Consistent with those guidelines, remandees are held in separate
accommodati on from convicted offenders. The majority are held in the
Adel ai de Remand Centre which is a purpose-built facility that was

conmmi ssioned in 1986.

Tasnani a

633. On average Tasmani a has about 300 prisoners, with perhaps 30 being held
on remand. VWhile the Prison Regul ations 1974 nake provision for the
segregati on of remand prisoners and convicted persons, this is not always
possi bl e due to the small nunbers involved. For instance, the total nunber
of wonen in custody is typically about eight persons. Separation of women on
remand from sentenced prisoners could be tantamunt to solitary confinement.
VWhere facilities permt, prisoners charged with serious offences are
segregated from prisoners charged with | ess serious offences.

634. A new remand centre for Hobart should be conpleted in 1997 which wl|

provi de better conditions for separation of remandees and sentenced persons.
It will also provide for separation of persons on remand who have different

needs.

Victoria
635. In Victoria, separation of convicted and unconvicted prisoners has
i nproved since the last report, but is still not conplete. While the

majority of male remand prisoners are detained in the Mel bourne Remand
Centre, which accommdates 240 prisoners, the Metropolitan Reception Prison
remains a reception prison (i.e. receiving both sentenced and unsent enced
prisoners fromthe court). Female remand prisoners are accommopdat ed at
Fairlea prison. Wiile Fairlea and the Metropolitan Reception Prison house
remand prisoners, it is inpractical to keep the two groups segregated,

al though clearly some separation is possible.

Western Australia

636. In Western Australia, the Prison Regul ations 1982 require that as far
as is practicable, prisoners on remand nust be separated from sentenced

pri soners. Remandees may be held at regional prisons for short periods of
time due to the distance fromPerth. Adult remandees may al so be held at
metropol i tan prisons when the Remand Centre is full. Wherever possible
separation is maintai ned, however this is not always practical in view of the
need to ensure renmandees have access to work, recreation, medical and other
services. Different managenent reginmes apply to remandees, including visits
by I egal representatives to facilitate their defence case.
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Treatnment _prior to conviction

637. As already discussed in comments on articles 7 and 9, persons cannot be
deprived of their liberty in Australia except in accordance with the |aw.

A mxture of federal and state statutes, the common | aw and police
regul ati ons determi ne the treatnment of people once detained.

638. An act which breaches these standards, such as assault, may constitute
a crimnal offence and the ordinary crimnal and civil actions would be
avail able. As mentioned in the core docunent, nechanisns al so exi st whereby
conpl ai nts agai nst the police nay be investigated by an independent authority
(the Orbudsman or a specialist independent tribunal) which can recomend
appropriate action. Internal police disciplinary action may al so be taken
There is no such legislation in regard to Norfolk Island. M streatnment of

a person in custody for the purpose of gathering evidence (for exanple,
obtaining a confession) will render evidence so obtained liable to be
excluded by the court as unlawfully or inproperly obtained. M streatnent of
a person in custody will also raise the i ssue of whether a confession is
adm ssi bl e.

639. Aspects of remand regi nes of sone states are di scussed bel ow.

Northern Territory

640. Every person detained or arrested is inspected. At the tine of arrest
it is noted whether or not the prisoner appears to be free of injury or

di stressed or in need of professional nmedical treatnent. Action must be
taken to try to reduce the anxiety and disorientation that prisoners my
have. A female prisoner will be searched only by a femal e person. Mle
prisoners are kept apart fromfemal e prisoners.

641. The officer in charge of a police station is to establish and naintain
a cell visitors schene. The underlying principle of the scheme is to prevent
pri soners experiencing a sense of despair, isolation or desertion |leading to
the deterioration of physical or nental health.

South Australia

642. In South Australia, officers in charge of police stations are
responsi ble for the security and care of prisoners in custody at their
station.

643. The Police CGeneral Duties Manual provides in general order 5750:7.3
that officers in charge of stations will be held responsible for the security
and care of the prisoners in custody at their stations. They are to ensure
that sufficient supervision and attendance are arranged to prevent prisoners
fromharm ng thensel ves or others or conmtting damage to property.

Prisoners who are likely to be attacked by other prisoners are to be isol ated
at all tinmes when in police custody.
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Tasmani a
644. | n Tasmania, prisoners in police custody have the sanme rights to

personal safety as ordinary citizens, subject to the qualification that
police officers may use reasonable force in preventing their escape and in
sear ching and processing them Enphasis is placed on the prevention of
injury to prisoners in both police regulations and internal instructions.
Pri soners must be visited regularly and regard had to a number of factors
such as the state of mind of the prisoner, suicidal tendencies, etc. Such
matters must be noted in the watchhouse register and matters of particul ar
concern nust be communi cated to supervising officers.

645. The supervision of persons in police custody is being progressively
transferred to the Corrective Services Division of the Departnment of Justice.
Wth the conpletion of the new remand centre in Hobart in 1997, persons taken
into custody by police will be transferred to Corrective Services i mediately
after being charged, if not released on bail. This role has already been
taken over by Corrective Services in Northern Tasmani a.

Prison organization

646. As stated in the introductory comments on this article, the
establ i shnment, mai ntenance and adm nistration of prisons and remand centres
in Australia is the responsibility of state governments. Thus, people
sentenced for offences against federal |laws are housed in state prisons in
accordance with section 120 of the Australian Constitution, which provides:

“Every State shall nake provision for the detention in its prisons of
persons accused or convicted of offences against the | aws of the
Commonweal th, and for the punishment of persons convicted of such

of fences, and the Parlianent of the Commobnweal th nay nake laws to give
effect to this provision.”

647. The state prison systens al so house of fenders convicted of offences in
Australian territories where the size of the population is not sufficiently
large to justify a separate prison system For exanple, all Norfolk Island
prisoners are detained in New South WAl es prisons and Australian Capita
Territory prisoners may serve their sentences in New South Wl es.

648. In all Australian state jurisdictions, prisons |egislation provides for
the establishment, maintenance and adm ni stration of institutions where
persons are detained. The relevant legislation is as follows:

New Sout h WAl es: Pri sons Act 1952

Northern Territory: Prisons (Correctional Services) Act 1980
Queensl and: Corrective Services Act 1988

Sout h Australi a: Correctional Services Act 1982

Tasmani a: Prison Act 1977
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Victoria: Corrections Act 1986
Western Australia: Pri sons Act 1981

649. The legislation provides generally for the well-being and protection of
det ai nees. For example, it nakes provision for the adequate nouri shnent and
exercise of prisoners, their medical treatnment, the retention of prisoners
private property while in prison and the return of the property upon rel ease,
religious worship and their recreational and vocational activities. Medica
officers are available to nake periodic inspections of the prison and to
report to the officer in charge of the prison on matters of health and

hygi ene.

650. All Australian prison systens provide a full range of nedical, dental
pharmaceuti cal and psychiatric services. Basic nmedical and dental care is
provi ded free of charge. Larger prisons have full-tinme medical staff and
hospitals within those prisons. In nore renote areas nedical services are
provi ded by | ocal doctors on a contract basis. Prisoners may al so be
transferred to public hospitals. |In Victoria a special security ward has
been established in a public hospital for this purpose. |In New South WAl es,
in addition to Long Bay Hospital which is |ocated within the Long Bay
Correctional Complex, there is a | ocked ward of a public hospital

Prince Henry Hospital

651. Provision is made for relatives and friends to visit prisoners and for
pri soners to conmuni cate with other persons. Wile certain prisoners
correspondence may be opened, there are statutory exceptions to this. For
exanpl e, the Federal Human Ri ghts and Equal Opportunity Comr ssion Act 1986
provi des that correspondence between people held in custody and the

Commi ssion is not to be opened by prison officials. At a state |level, an
exanple is provided by the Northern Territory Prisons (Correctional Services)
Act 1980, which forbids the officer in charge of the prison from opening
letters addressed to the office of the responsible mnister, the Orbudsman
the director or the prisoner's |legal representative. Oficial Visitors (or
their equival ent), appointed under |egislation, carry out inspections of
prisons at frequent intervals, nake reports to the mnister at their own

di scretion or as required and inquire into conplaints by prisoners. In
Victoria, the Corrections Act 1986 grants prisoners the right to send
unopened letters to and receive unopened |letters fromthe Orbudsman
Prisoners are granted a qualified right to receive other |letters uncensored
by prison staff.

652. M streatnment of a person in custody would constitute a crimnal offence
in nost cases and a civil action in danages mght also lie. Prisoners may
conplain of maltreatnent to the Onbudsman, Oficial Visitor (or equivalent),
the officer in charge of the prison or the responsible mnister, each of whom
has discretion to institute an investigation of the conplaint.

653. In general, prison offences are specified in |egislation and
acconpanyi ng regul ati ons. However, the daily operation of a prison is the
responsi bility of the superintendent or governor who may formulate rules to
facilitate this. Such rules nust be consistent with the del egating

| egislation. Alleged breaches of the rules are generally dealt with, in the
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presence of the prisoner, by either the nanager of the prison or a nagistrate
(called a Visiting Justice or Tribunal in sone jurisdictions). Appeal rights
exist in all cases. For exanple, under the South Australian Correctiona
Services Act 1982 a prisoner may appeal to a Visiting Tribunal froma

deci sion of a prison manager. An appeal also lies to the District Court from
a decision of the Visiting Tribunal on a matter of law. In sone
jurisdictions, courts have held that a de novo appeal lies to the District
Court froma decision by a Visiting Justice. For exanple in New South Wl es,
R v. Fraser [1977] 2 NSWR 867 upheld this principle so that the hearing of

di sci plinary charges before a Visiting Justice should approxi mate as cl osely
as possible the procedure in an outside |ocal court.

654. A wide range of punishnents is available for prisoners offending

agai nst prison rules. These are designed to maintain order and discipline
and to protect other prisoners and those enployed in prisons. The

puni shiments i nclude the withdrawal of privileges, and measures such as
solitary confinenment or restricted diet. Sonme jurisdictions however prohibit
the inposition of solitary confinenment. For exanple, the New South Wil es Act
provi des that a prisoner may not be put into a dark cell or mechanica
restraint, or suffer solitary or corporal punishnment, or be subjected to
torture, cruel, inhuman or degradi ng puni shnent.

Rehabi litation

655. One of the primary ainms of the penitentiary systemin Australia is
rehabilitation. As nmentioned above, education and training facilities are

al so provided in prisons. As referred to in the comments on articles 7

and 8, legislative provision is made in all Australian jurisdictions for
probati on and parole, in a nunber of states for community service orders and,
in some jurisdictions, for work rel ease progranmes.

656. The Australian Institute of Crimnology collects and di ssem nates

i nformati on about all Australian custodial and non-custodial correctiona
systems. Each year since 1982 it has conducted an annual census of al
persons in gazetted prisons, and approxi mately every second year since 1985
it has conducted a census of all persons serving non-custodial correctiona
orders. The results of these censuses are wi dely used for research and

pl anni ng pur poses.

657. In a nunmber of jurisdictions, programmes on and after release from
detention have al so been designed with rehabilitation into the community as
their primary aim Queensland conducts an extensive comunity service order
programme as well as a release to work programme. In Western Australia
certain prisoners may participate in a community based work rel ease progranme
prior to comrencing parole or prior to conpleting their sentence. The
programe ainms to assist prisoners who have served sentences of nore

than 12 nmonths to return to the comunity.

658. Legislation requiring a crimnal history to be disregarded al so
assists in the rehabilitati on process. Federal |egislation regardi ng spent
convictions cane into effect on 30 June 1990. The schene is contained in
Part VII C of the Crinmes Act 1914 and applies where the of fender was
sentenced to inprisonment for not nore than 30 nonths. It prohibits any
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di scrimnation by federal bodies on the basis of those of fences (whether they
are federal or state offences) where the offender has had 10 conviction-free
years fromthe date of conviction. |In the case of those who are convicted as
a juvenile, the person needs only five conviction-free years. The schene
gives a right of non-disclosure to the offender if his/her conviction is
spent (section 85ZW. These provisions are broader than those which are
based in the Human Ri ghts and Equal Opportunity Comm ssion Act 1986 and they
confer a greater range of powers on the Privacy Comm ssioner, who may

i nvestigate the alleged breaches, in handling and resolving conplaints. The
Human Ri ghts and Equal Opportunity Act 1986 puts into effect Australia's
commitnment to International Labour Organization Convention 111, the

Di scrim nati on (Enpl oynent and Occupation) Convention 1958. The Act
specifies the sane fornms of discrimnation as the International Labour

Organi zati on Convention and allows for further forms of discrimnation to be
determ ned by regul ati on. Regul ations which declared an additional 12
grounds of discrimnation for the purpose of the Act in relation to

enpl oynment and occupation cane into effect on 1 January 1990. They incl uded
di scrimnation on the grounds of crimnal record. Accordingly, the Human

Ri ghts Conmmi ssion has jurisdiction to inquire into and attenpt to resolve
conpl aints of discrimnation |odged by persons who allege that they have been
di scrim nated agai nst in enploynment or occupation because of their crimna
record.

659. The legislation provides exenption fromthe schenme for certain persons
or bodies for specified purposes. For example, a person who enpl oys ot her
persons in the care of mnors is exenpted for the purpose of finding out

whet her a prospective enpl oyee has been convicted of a sexual offence. There
is provision for further exenptions to be prescribed by regulation. The
schene al so applies to discrimnation by private or state bodies in the

same circunstances where the offence is against a federal and state or

non-sel f-governing Territory | aw.

660. There is legislation in Queensland, Western Australia, New South Wil es
and the Northern Territory creating spent convictions schenmes in those
jurisdictions. In New South Wales, the Crimnal Records Act 1991 provides
for the convictions of a person to be spent if the person conpletes a period
of crime-free behaviour (being 10 years for adults and 3 years for children).
The schene does not apply to certain convictions, including those for which a
pri son sentence of nore than six nmonths has been inposed, and convictions for
sexual offences. The Queensland Crimnal Law (Rehabilitation of O fenders)
Act 1986 and the Western Australian Spent Convictions Act 1988, provide,
inter alia, that any person or authority assessing a person's fitness to be
admtted to a professional occupation, etc. must disregard any conviction
form ng part of such person's crimnal history in respect of which a
rehabilitation period has expired and not been revived. There are certain
occupations which are exenpted fromthe duty to disregard convictions, for
exanpl e, police, teachers. The Queensland Crimnal Law (Rehabilitation of
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O fenders) Act was anended in 1990 to provide for different rehabilitation
peri ods dependi ng on the type of offence for which the person was convi cted.
The periods are as follows:

Five years in the case of a person convicted of either a sinple offence
or an indictable offence which has been dealt with summarily in the
magi strates court; and

Ten years where the matter has been dealt with on an indictnment in the
superi or courts.

Juveni |l e offenders

661. Detailed information on the collection of identifying material from
children is provided in paragraphs 430 to 438 of Australia' s first report
under the Convention on the Rights of the Child. Further information on

juvenile offenders is provided in paragraphs 1483 to 1691 of Australia's

first report under the Convention on the Rights of the Child.

Article 11

662. Al Australian jurisdictions conply with the requirenments of this
article. The commopn | aw nakes a clear distinction between those | aws

i nvol ving public order, the State and its citizens (i.e. crimnal |aws) and
those | aws concerning private relationshi ps between citizens, e.g. the | aw of
contract. Failure to fulfil a contractual obligation results only in the
possibility of obtaining an order of a court for specific performance of the
contract or for damages. In the event of the failure of a person to conply
with an order of the court, the court will exercise its discretion as to the
sanction to be applied to the defaulting person

Article 12

663. The Federal Governnent considers that Australian | aw and practice are
in conformty with this article. Although there is no absolute right to
liberty of nmovenent within, fromor into Australia, such limtations as do
exi st are few and are consi dered consistent with paragraphs 3 and 4 of this
article. Those limtations are outlined bel ow.

Freedom of novenent within Australia

664. Australia does not have any |aws to regul ate the novenent generally of
citizens or non-citizens withinits territory. However there are specific
controls on entry to sone areas of the country. Control is exercised over
entry to four types of |and:

Sone Australian external territories;

Aboriginal and Torres Strait |slander |ands;

Land set aside for defence purposes; and

Certain national parks.
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665. These are dealt with in turn in the follow ng sections. |n general
Australian land may be owned absolutely by the Crown, subject to native
title, or privately owned (that is, held under titles granted by the Crown,
for freehold and | easehold, including to Aboriginal and Torres Strait

I sl ander people under |and use legislation). Land vested in the Crown is
normal |y dedicated to a specific purpose and the Crown reserves the right to
control access to such land in accordance with the purpose for which the |and
is dedicated. The extent of the right of native-title holders to regul ate
entry onto land will depend on their traditional |aws and custons but may

i nclude the right to exclusive possession or the right to exclude specific
groups of people. Private owners of |and al so have a general right to

regul ate entry onto their land and, if necessary, can prevent unauthorized
entry by neans of an action in trespass. |In turn, private owners may be
subject to certain rights reserved to the Crown (for exanple, to the mnerals
of the land) and |l egislation allowing entry to the | and by government
authorities in the public interest (for exanple, in relation to public
heal t h) .

666. In regard to freedom of novenent between the States, the Constitution
of Australia provides by section 92 that:

“trade, commerce and intercourse anong the States, whether by neans of
internal carriage or ocean navigation, shall be absolutely free.”

667. This guarantee has been judicially interpreted to include the free
movement of persons as well as goods. The word “intercourse” has been
interpreted to include all mgration or novenent of persons fromone state to
anot her, including ordinary nenbers of the public as well as business people.
This freedom was upheld even during wartine. It does not, however, apply to
trade, conmerce or intercourse with the territories (including the Northern
Territory). A separate, but simlar, guarantee of freedom of novenent
between the states and the Northern Territory is provided for in section 49
of the Northern Territory (Self Government) Act 1978.

External Territories

668. The Mgration Act 1958 extends to Christmas |Island and the Cocos
(Keeling) Islands. It provides the same freedom of novenent to, from and
within Christmas Island and the Cocos (Keeling) Islands as for other areas of
Australi a.

669. Entry to and residence in Norfolk Island is controlled by the

I mmigration Act 1980 of Norfolk Island. Under the Act, which is adm nistered
by the Norfol k Island governnent, there are four categories of entry permt.
Under a visitor's permt a stay in Norfolk Island of a maxi mum of 120 days is
possi ble. Tenporary entry permts may be granted for a period of up to

one year and such permts nmay be granted subject to conditions as to

enpl oynment. General entry permts may be granted for periods of up to

five years and six nmonths and such permts may al so be granted subject to
conditions. Declarations of residency entitle a person to reside permanently
in Norfolk Island and such residency is not subject to any restrictions.
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670. The Cocos (Keeling) Islands, Christmas Island and Norfol k Island are
di scussed further under article 1, above.

Aboriginal and Torres Strait |slander | and

671. Under Australian law, there is no restriction on freedom of nmovenent
which is specific to either Aboriginal or Torres Strait |slander Australians.

672. \Where freehold title has been acquired by Aboriginal or Torres Strait

I sl ander interests, visitor entry rights are subject to the same | aws of
trespass which apply to the community at |arge. However, certain statutory
schenmes have granted freehold title to significant areas of |and,
particularly in South Australia, Queensland and the Northern Territory, to
the traditional owners of the land or to Aboriginal |and councils which hold
that title in trust for the Aboriginal traditional owners. In the case of

| and covered by these schenes, persons other than the traditional owners and
certain exenptions (for exanple, the police, nedical practitioners, nenbers
of (or candidates for) Parliament, certain public officials and Aborigi na
and Torres Strait Islanders with traditional interests which do not anmpunt to
ownership), are required to seek formal perm ssion to enter onto those |ands
fromthe traditional owners or the relevant |and council admnistering the

| ands.

673. Simlar restrictions apply under schenes where | and has been | eased to,
or reserved for the exclusive benefit of, particular Aboriginal and

Torres Strait |slander comrunities or organizations. Freedomof entry is
confined to nenbers of the particular comunity or exenpt group, with al
others being required to seek perm ssion fromthe comunity or the rel evant
state governnment authority.

674. In South Australia, the Pitjantjatjara Land Rights Act 1981 and the
Maral inga Tjarutja Land Rights Act 1984 vest freehold title in the

traditi onal owners as descri bed above. Under these Acts, a person other than
a traditional |and owner who enters the |and without the perm ssion of the
body in which the land is vested commts an offence. A High Court decision
in 1985 has confirmed that these restrictions together with the permt entry
system constitute a “special neasure” for the Aboriginal people and as such
fall within a legitimte exenption fromthe Federal Racial Discrimnation
Act 1975, which is based on the International Convention on the Elimnation
of All Forms of Racial Discrimnation. The entry restrictions contained in
these Acts are therefore not subject to the race discrimnation prohibitions
contai ned in that Act.

Def ence restrictions

675. Controls over entry onto specified | and and sea areas and into air
space set aside for defence purposes, as well as controls over access to

def ence establishnents, facilities and other properties exist in Australia.
These restrictions are inposed by lawin the interests of preserving nationa
security.
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Nat i onal parks

676. Protected areas of Australia, such as national parks, are generally
open to the public but access nmay be limted or even prohibited in certain
areas in order to serve the purpose for which the reserve was created, for
exanple, to preserve areas of specific historical or ecological significance.

677. In Queensland, the Recreation Areas Managenment Act 1988 provides for
areas to be declared as recreation areas and controls public access to these
areas by neans including the levying of fees and charges, the restriction of
access to certain areas, and permts for canping and control over
environnental ly harnful activities of people and vehicles in the areas.
Areas whi ch have been declared as recreation areas include Fraser I|sland,
Moreton Island and Green Island. Oher states have simlar |egislation

Such control mechani sms are well recogni zed mechanisnms to control access to
areas of ecol ogical significance.

678. Tasmani an | egislation nakes provision for prohibition of entry to
certain areas of |and which are the subject of forestry operations. This is
not a general prohibition, and can only be applied in relation to specific
areas by special order of the Mnister responsible.

Energency restrictions

679. Movenent within and out of Australia may also be restricted under the

| egi sl ation of sonme states. Under the Queensl and State Counter-Di saster
Organi zation Act 1975, the authorities may direct the exclusion of people
fromany place or the closure of any road to traffic or the closure of any
public place when a state of disaster has been declared. Under the New South
Wal es State Energency and Rescue Management Act 1989, the authorities may
require people to nove out of, or not to enter, an emergency or danger area.
Under the Victorian Energency Managenent Act 1986, when a state of disaster
has been declared or an area has been declared to be an energency area, the
authorities may restrict novenent. Under the Tasmani an Emergency Services
Act 1976, when a state of energency has been declared, the authorities may
excl ude people fromany place. The Northern Territory Disasters Act 1982
enmpowers the authorities in the event of a state of disaster to exclude any
person fromany place. Under the South Australian State Di saster Act 1980,
the authorities may direct or prohibit the novenment of people into or within
a disaster or emergency area (see also under article 4, Types of energencies,
above).

Movenent out of Australia

680. The right of persons to nove out of Australia is governed, in the case
of citizens, by way of controls over the issue of passports. Al persons,

i ncluding Australian citizens, are required to present evidence of identity,
through the presentation of national travel docunents, and information in the
form of conpl eted passenger cards.

681. In relation to refugees, Australia is a party to the 1951 Convention as

anmended by the 1967 Protocol Relating to the Status of Refugees, which
contains certain obligations as to the travel of refugees. People who seek
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Australia's protection have their clainms to be a refugee assessed as defined
by the Refugees Convention. On 1 Septenber 1994, the Protection Visa was
establ i shed by anmendnents to the Mgration Act 1958 and is the mechani sm by
whi ch Australia offers protection to persons who fall under the Refugees
Convention. An applicant who is successful with the refugee application is
granted a Protection Visa allowing himor her to stay permanently in
Australi a.

682. Australia's treatment of refugees is discussed further under Unlawf ul
non-citizens, article 9, above, and under Unlawful non-citizens, article 13,
bel ow.

683. In Australia, any person who is able to establish Australian
citizenship and identity is entitled to an Australian passport, except in the
following limted circunmstances, under the Passports Act 1938:

Where the applicant is a person under 18 years who is not and never has
been married unl ess:

The consent of all persons having custody or guardi anship of or
access to the mnor is obtained; or

A court has permtted the mnor to | eave Australia; or
O her special circunmstances exist;

Where there is reason to believe that there is in force a warrant
issued in Australia for the arrest of the applicant;

Where the applicant is required, by order of a court made in pursuance
of an Australian |law, or under a condition of parole or of a

recogni zance, surety or bail bond to remain in Australia or to refrain
from obtai ning an Australian passport;

VWere there is reason to believe the person who is an applicant for a
passport owes noney to the Federal Governnment in respect of:

Expenses incurred by the Federal Governnent on behal f of the
applicant in a foreign country;

Moneys |l ent to the applicant by the Federal Government at a tine
when the person was outside Australia; and

Expenses incurred by the Federal Government in, or in
connection with, effecting the return of the applicant to
Australia froma foreign country;

VWhere the Mnister has formed an opinion that, if an Australian
passport were issued to a person, that person would be |ikely to engage
i n conduct that:

M ght prejudice the security of Australia or of a foreign
country;
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M ght endanger the health or physical safety of other persons,
whet her in Australia or in a foreign country; or

Mght interfere with the rights and freedons of other persons, as
set out in the International Covenant on Civil and Politica
Ri ghts, whether in Australia or in a foreign country.

684. Al of these circunstances are subject to the overriding discretion of
the Mnister for Foreign Affairs and Trade to direct that a passport be

i ssued notwi thstanding that conditions sufficient to deny issue exist. The
M ni ster may al so cancel a passport. No records of refusals of passports are
mai nt ai ned but refusals of adult passports are extremely rare. Decisions
relating to the issue, refusal or cancellation of passports are subject to
review by the Admi nistrative Appeals Tribunal. However, passport
applications of children who are subject to court orders preventing their
removal from Australia are automatically refused in conpliance with

section 70A (1) of the Famly Law Act 1975.

685. The M gration Act 1958 contains no power to prevent a person from

| eaving Australia. The Act, however, institutionalizes the practice of
requiring passengers departing Australia to provide evidence of identity and
information, usually in the formof a conpleted passenger card and a
passport.

686. Moreover, it is adm nistrative practice for mgration inspectors to see
and interview a nunber of departing passengers. Likely interviewees include:

A non-citizen resident departing tenmporarily w thout a visa;

A person admtted tenporarily to Australia who has remai ned beyond the
aut hori zed period of stay;

An Australian citizen whose travel document has expired; and

A seafarer who has been signed off his vessel in Australia w thout
approval .

687. The migration progranme is designed to select people best able to
contribute to Australia at the tine of their selection for migration, either
t hrough their connection with Australian citizens or permanent residents or
through their potential econom c contribution

688. In order to protect the Australian community, all applicants for

per manent residency nust satisfy public interest criteria, which include a
health test. The health test provides that a person should be free from
conmuni cabl e di sease of a fatal or serious nature which are a threat to
public health in Australia, and any other di sease which may be a danger to

ot her nmenbers of the community. Also, a person should be free of any disease
or condition which would require significant care or treatnment. However, the
M nister of Inmgration and Ethnic Affairs retains a discretion to waive the
heal th requirenments in specific circunstances.
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689. Under the Mgration Act 1958, non-citizen permanent residents require a
visa to re-enter Australia. Such a visa may be obtained prior to |eaving
Australia or at an Australian m ssion overseas. Current mgration

regul ations link eligibility for a resident return visa to the period of tinme
spent in Australia in the three years precedi ng such an application. The
requi renent for permanent residents to neet residential requirenents for
return visas is consistent with the structure of the migration programe.

690. The resident return provisions also provide generous visa periods for
famly unit nenbers (including spouses) of Australian citizens. Thus a
person acconpanyi ng an Australian citizen spouse overseas may be granted a
five-year return visa provided he or she has been an Australian permanent
resident at some tine during the last five years. Concessions are avail able
for those who cannot neet the residential requirements, where it is in
Australia s interests for themto retain the right of permanent residence.
Furthernore, people who |ose their permanent resident status may, of course,
reapply to mgrate to Australi a.

691. International travellers who are 12 years of age or over are required
by law to pay a departure tax before |l eaving Australia. Departure tax is
levied as a revenue raising item It is not levied with the intention of

preventing or deterring departures from Australia. The anount of the tax
($25 in late 1995) is small when conpared to other costs associated with
i nternational travel.

692. The Departure Fee Act 1980 of Norfolk Island inposes a fee of $25 on
persons | eaving the Island. There are a nunber of exceptions to the fee
relating to, for exanple, persons |eaving Norfolk Island after a visit of

| ess than 24 hours, persons in transit and persons |eaving the island for
medi cal or educational purposes.

693. The Torres Strait Treaty, ratified in 1985, between Australia and
Papua New Gui nea, establishes anmong other regines a protected zone to protect
the way of life and livelihood of the traditional inhabitants of the Torres
Strait area. The treaty allows traditional inhabitants from both sides of
the border to nove freely and pursue traditional activities w thout norma

i mmgration control, within the protected zone. This is done through a
nunber of committees and consultative nechani sns involved in the

i mpl ement ati on and nanagenent of the treaty.

Article 13
694. Only the Federal CGovernnment may order the expulsion fromAustralia of a
non-citizen lawmfully or illegally in Australia. No Australian governnment has

the power to deport citizens. The Federal Government believes that existing
arrangenents conmply with the requirements of this article.
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695. This section discusses the criteria for and rights of review avail abl e
to:

Lawful non-citizens who have had a deportation order signed agai nst
them and

Unl awful non-citizens who are to be removed from Australi a.

Lawf ul _non-citizens

696. Deportation is governed by provisions of the Federal Mgration
Act 1958. Permanently resident non-citizens may be deported from Australia
ei t her because they have committed a crinme or on national security grounds.

697. To fall within the crimnal deportation provisions, the person mnust
have been convicted of an offence and been sentenced to death or inprisonnment
for nore than one year. Where the offence is one such as treason, treachery,
sabot age, nutiny, assisting prisoners of war to escape, attenpting or
conspiring in relation to sedition, this is sufficient grounds for
deportation.

698. In the case of other offences, however, the offender can only be
deported if he or she was permanently resident in Australia, or was a

New Zeal and hol der of a permanent or special category visa who had lived in
Australia, for less than 10 years in total at the time of comm ssion of the
offence. Only if these conditions are satisfied may the Mnister order the
deportati on of the person

699. In making a decision on deportation in crimnal cases, the Mnister
takes into full consideration a variety of factors, including the human
rights of the individual concerned, the obligations of Australia under
international treaties and any hardship the individual would suffer

i ncludi ng evidence of likely persecution in the country to which the person
woul d be deport ed.

700. To be deported on the grounds of national security, the person must:

Appear to the Attorney-Ceneral to be a threat to the security of
Australia, a state or territory; and

Be the subject of an adverse security assessnent by the Australian
Security Intelligence Organisation

701. Australia s policy is that a non-citizen whose deportation is being
consi dered nmust be given adequate opportunity to nake whatever representation
he or she considers necessary, prior to a deportation decision being nade.

702. Every person agai nst whom a deportati on order has been signed is as a
matter of practice informed of his or her right to seek review The person
is also inforned that he or she should contact a legal aid office to

det erm ne whether he or she is eligible for |egal aid.
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703. The process of review, however, differs depending on the grounds for
the deportation orders. \Were a deportation order has been signed on the
grounds of crimnal offences such as treason, treachery, sabotage, mutiny or
assisting prisoners of war to escape, attenpting or conspiring in relation to
sedi tion, the permanent resident may seek a review of the decision by a
Commi ssi oner appoi nted by the Governor-General. The Comm ssioner nust be a
judge or other experienced | awer. Where a deportation order has been signed
on crimnal grounds other than the above, the pernmanent resident may appea

to the Adm nistrative Appeal s Tribunal

704. Permanent residents who are potentially liable for deportation on the
basi s of national security can seek review of the assessment that they are a
security threat by the Security Appeals Tribunal

705. In addition, permanent residents are entitled to challenge the validity
of the deportation order in either the Federal Court or the H gh Court of
Australi a.

Unl awf ul _non-citizens

706. The Mgration Act 1958 requires that, where an officer knows or
reasonably suspects that a person is an unlawful non-citizen, the officer
nmust detain that person. Unlawful non-citizens nust be detained until they
are renoved or deported from Australia or are granted a visa.

707. An unlawful non-citizen in immgration detention who has exhausted al
avenues of application and review nust be renoved from Australia. Persons so
renoved are barred fromreturn to Australia for a period of up to five years.
There is, however, provision to waive the bar on return in conpassionate and
conpel l'i ng circunstances.

Ref ugees

708. The detention of unlawful non-citizens (that is, non-citizens on
Australian land or in an Australian port wi thout a current visa) was

di scussed further in the commentary under article 9, above. As stated above,
the Mgration Act 1958 provides a uniformreginme for the detention and
renoval of persons unlawfully in Australia. This section deals specifically
with people who enter Australia illegally and who clai mrefugee status.

709. Australia provides asylumto people who are refugees under the
Convention relating to the Status of Refugees of 1951. The obligation not to
expel or return a refugee is fulfilled in Australia under the provisions of
the Mgration Act 1958. The Act provides for the grant of protection visas
to people who are refugees within the neaning of the Convention as anmended by
its 1967 Protocol. Australia also considers its obligations under the
Convention agai nst Torture not to expel or return a person who may be

subj ected to torture when deciding whether to deport a non-citizen who has
conmitted a serious crine.

710. The Mgration Act 1958 provides for the grant of protection visas to

non-citizens in Australia to whom Australia has protection obligations under
t he Refugees Convention as amended by the Protocol thereto. This visa
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confers permanent residence status. All nenbers of a family unit of a person
granted a protection visa are also granted the sane |legal status, if they are
also in Australia.

711. Applications for refugee protection are assessed by officers of the
Department of Inmigration and Ethnic Affairs, appointed as del egates of the
M ni ster. These decision-makers consider relevant information about the
applicant’s country of origin, as well as the clains and information provi ded
by each applicant. An extensive collection of country information focusing
on human rights issues is held and mai ntai ned by the Departnment of
Immigration and Ethnic Affairs for use in the refugee deci sion-nmaking
process. Decisions are only made after the applicant has had the opportunity
at interviewto consider any adverse assessnent and provi de comrents or
material in relation to that assessment.

712. Under the Mgration Act 1958, an unsuccessful applicant for a
protection visa has the right to have that decision reviewed by the Refugee
Revi ew Tri bunal. The Refugee Review Tribunal is an independent statutory
body whi ch provides determ native nerits review of refugee status deci sions.
The Tribunal sits as single menber panels and uses a non-adversarial approach
to the testing of clainms. The Tribunal may exercise all the powers and

di scretions of the decision-nmaker and may affirm vary, set aside and
substitute a decision, or, in certain cases, remt the matter for

reconsi deration.

713. The Mnister responsible for immgration matters may i ssue a concl usive
certificate which has the effect of precluding that decision fromreview.

The conclusive certificate nust state the reasons of public interest why the
decision is not to be reviewed and be tabled in Parlianent, thereby providing
an opportunity for parliamentary scrutiny of the decision

714. The Tribunal is required to provide reviewthat is fair, just,

econom cal, informal and quick. 1t is not bound by technicalities, |ega
forms or rules of evidence and nust act according to substantial justice and
the nerits of the case. Decisions of the tribunal are published, but the
identity of the applicant or applicants renmains confidenti al

715. The principal nenber of the Tribunal may refer a decision directly to
the Adm nistrative Appeal s Tri bunal where he or she considers that the matter
i nvol ves an inportant principle or issue of general application. The

Admi ni strative Appeals Tribunal may then exercise the same review powers as

t he Tri bunal

716. The Mnister also has the discretion to substitute a nore favourable
decision in place of a decision by the Tribunal or the Administrative Appeals

Tribunal, if he or she considers that it is in the public interest. Review
of an adverse decision by the Refugee Review Tribunal or the Admnistrative
Appeal s Tribunal lies with the Federal Court on a question of law. Judicia

review by the High Court is available at any stage. Protection visa
applicants may only seek judicial review of their cases after the Tribuna
revi ew st age.
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717. The Mgration Act 1958 specifies the grounds on which judicially
revi ewabl e deci sions may be reviewed. These are discussed under article 9
above.

Torres Strait Treaty

718. Reference was made in the commentary under article 12 to the Torres
Strait Treaty. It is relevant to note in connection with article 13 that
Papua New Gui neans who, as traditional inhabitants of the Torres Strait area
have access wi thout the normal immigration controls to Australian territory
woul d, if they noved beyond the area “in or in the vicinity of the Protected
Zone” or ceased to performtraditional activities, but remained in an area of
Australian jurisdiction, becone subject to normal visa requirements under the
M gration Act 1958.

Article 14

719. For general information on Australia s court structure see Australia's
core docunent.

Judiciary

| ndependence
720. In Australia each of the federal and state systens of governance
i ncorporates the three arms of governnment: |egislative, executive and
judicial .

721. At a federal level, the Australian Constitution provides for a strict
separation of powers between judicial and other arns of governnent.

722. Under section 71 of the Australian Constitution, federal judicial power
can only be exercised by a court - the High Court, a court created by the
Federal Parliament, or a court of a state which is invested with federa
judicial power. The term*“federal judicial power” refers to judicial power
relating to one or nore of the classes of dispute set out in sections 75

and 76 of the Constitution (these sections set out the original jurisdiction
of the High Court).

723. This does not nean that judges cannot be appointed to non-judicia
bodi es (see 1995 High Court decision in Gollo v. Comm ssioner of the
Australian Federal Police 31 ALR 225; 69 ALJR 724). Judges are appointed to
non-j udi ci al bodies such as tribunals, |aw reform conm ssions, roya

commi ssions and special inquiries. Wile perform ng such duties, judges
often do not sit on the courts to which they were appointed, but their
judicial salaries are continued and no additional salary is paid.

724. Nor does it nean that non-judicial officers may not exercise judicia
powers. A delegation of judicial powers to non-judicial officers in the
court organization is valid if the delegation is controlled by the judges and
the exercise of the power is subject to real supervision
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725. Section 72 of the Constitution reinforces the i ndependence of the
federal judicature by providing that a judge of the Hi gh Court or any other
court created by the Federal Parlianment shall not be renpved unl ess both
Houses of the Federal Parlianent request the judge to be renoved on the
ground of “proved m sbehavi our or incapacity”.

726. By contrast, mpst of the state constitutions do not entrench the

i ndependence of state courts. Specifically, although state constitutions
contain provisions in relation to the judicial tenure of senior state judges
simlar to section 72 of the Australian Constitution, these provisions can in
nost cases be anended or repealed by an act of the state parliament. (The
Australian Constitution can only be amended if a majority of voters in a
majority of states and an overall majority of electors Australia-w de approve
t he amendnent.) Further, the conventional viewis that the judicial power of
a state can be exercised by an adm nistrative body as well as by a court.

727. \hatever the strict constitutional position may be, state parlianents
and governnments have traditionally observed certain conventions which operate
to safeguard the independence of the state judiciary. |ndeed, these
conventions have ensured that the independence enjoyed by courts at the state
| evel is conparable to that enjoyed by courts at the federal |evel.

728. \Where m sbehaviour is alleged, Australian convention at both federa
and state level is for a comission to be established to hear conplaints
agai nst the judge or judges and to recomrend action to the rel evant
parl i ament.

Appoi nt ment

729. Judges hold public office until retiring age. All state judges now
serving are subject to a retirenent age of 70 years. Federal judges are now
appointed to serve until the age of 70 (or earlier with the approval of the
Federal Parliament). |In some state courts, judges over the retirenent age
may be asked to assist in neeting excess workl oad.

730. Reformof the judicial selection process is a matter of ongoi ng debate
in Australia. In particular, the need for greater ethnic diversity and nore
wonen in the selection process has been recognized. In Septenber 1993, the
then Federal Attorney-General published a discussion paper entitled “Judicia
appoi ntnments - procedure and criteria”. The paper highlighted, anong other

i ssues, the limted nature of the consultation for the appointnment of judges
and the narrow field of possible candidates for judicial appointnment, |argely
in the private Bar. The issue of judicial appointnments was also noted in the
then Federal CGovernnment's Justice Statenent and in the Governnment's response
to the Gender Bias and the Judiciary report, which was released in May 1994
by the Senate Standing Comm ttee on Legal and Constitutional Affairs.

731. Steps have been taken by sone jurisdictions towards appointing
judicial officers with a range of backgrounds. 1In 1994, the Queensl and
Attorney- Ceneral appointed 10 specially trained justices of the peace with
the power of magistrates fromlocal indigenous comunities.
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732. Lay assessors may be used in sone jurisdictions in certain

ci rcunstances. For exanple, in South Australia, the Suprenme Court Rules
provide for the court to call in a specially qualified assessor to assist the
court. In New South Wales, suitably qualified conciliation and technica
assessors may be appointed to the Land and Environment Court. The Chief
Justice of that court may direct that certain matters be heard by an
assessor, in which case the decision of the assessor is the decision of the
court, or an assessor may be used to assist the court when hearing

proceedi ngs.

733. There are no guidelines for the advancenent of judges. In al
jurisdictions, advancenent occurs by way of appointnent. All judges on a
court receive the sane remuneration (except in sone instances the

Chief Justice). Salary is reviewed periodically by remuneration tribunals.

| npartiality

734. Under the Australian common |aw, a judge should disqualify him or
herself if the judge feels unable to hear a case inmpartially and fairly, or
if the judge considers that he or she might not resolve the issue with a fair
and unprejudiced mnd. |If a judge has any pecuniary interest or persona
relationship with the parties, the judge should not hear the case.

735. A person who has had an adverse decision nmade in his or her case and
who reasonably believes that the person who acted in a judicial capacity in
that case is, for whatever reason, not inpartial may |odge an appeal. On
appeal, the adverse conviction my be quashed or any order made nmay be set
asi de.

736. In 1993, the Senate Standing Comrittee on Legal and Constitutiona
Affairs established the Inquiry on Gender Bias and the Judiciary. This was
in response to the question whether publicity surrounding judicial coment in
sexual offence cases was a proper reflection of a failure by the judiciary to
under st and gender issues, and to provide the appropriate response to any such
failure. The Federal Government's responses are di scussed under Education
bel ow.

Education

737. Education programres for the judiciary aimto address possible
partiality arising froma judge' s gender or cultural and educationa
background by raising awareness of gender and cross-cul tural issues.

738. In response to reconmmendations of the Access to Justice Advisory
Committee, the Royal Commission into Aboriginal Deaths in Custody (see
further comrentary under articles 9 and 27) and others, funding was nade
avail abl e for education progranmes for the judiciary through the Fam |y Court
and the Australian Institute of Judicial Adm nistration. O her progranmes
have al so been provided, for exanple in Western Australia, and in New South
Wal es by the Judicial Conm ssion of New South Wales. A particular focus has
been on gender awareness and cross-cul tural issues.
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739. In relation to gender awareness, the Australian Law Reform Conm ssion
report Equality Before the Law recommended that judges, magi strates and court
officers who deal with famly |aw and viol ence matters shoul d be aware of the
dynam cs of viol ence agai nst wonen in the home.

740. The Federal Court also has taken a nunber of initiatives to pronote
awar eness of gender issues. These include form ng a gender issues comittee
at a senior level, enabling its judges to participate in gender issues

sem nars, and instigating a nmeeting programe between judges and fenal e
barri sters appearing before the Court. The devel opnent of these programes
is to enabl e judges, nmgistrates and ot her deci sion-makers to becone nore
awar e of possible gender bias. Funding has al so been provided to the
Australian Institute of Judicial Administration to devel op proposals for

i nducti on courses for new appointees to the judiciary.

741. In response to specific recommendations of the National Conmittee for
Vi ol ence Agai nst Wonen, the CGovernnment provided sone funding in 1993-1994
to the Famly Court (and the Fam |y Court of Western Australia) for the
devel opnent of a gender awareness programme for judges and ot her

deci si on- makers.

742. In relation to the teaching of |aw, funding was made avail abl e through
the National Priority (Reserve) Fund adm nistered by the Departnent of

Enmpl oynment, Education and Training, for the preparation of gender-inclusive
case study nmaterials for use in core curriculumareas in undergraduate |aw
cour ses.

743. In relation to cross-cultural awareness, the Australian Institute of
Judicial Administration has initiated projects on a range of related topics.

744. The Federal Court has fornmed an Aboriginal and Torres Strait |slander
cul tural awareness committee, which is offering programmes in cultura
awareness for the Court’s staff in each of its eight registries. It is also
devel opi ng voluntary programes for judges of the Court.

745. The National Native Title Tribunal has undertaken Aborigi na
cross-cul tural awareness-raising programres, in which Federal Court judges
al so participate.

746. The Adm nistrative Appeals Tribunal al so conducts professiona
devel opnent training for tribunal menbers, which includes topics such as
gender and cross-cul tural issues.

Juries
747. In Australia, the right to trial by jury applies in relation to
i ndictable offences. In relation to indictable offences agai nst federal |aw,

the right to trial by jury is guaranteed by section 80 of the Australian
Constitution. Section 80 provides:

“The trial on indictment of any offence against any |aw of the
Commonweal th shall be by jury, and every trial shall be held in the
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State where the offence was conmtted, and if the offence was not
committed within any State the trial shall be held at such place or
pl aces as the (Federal) Parlianent prescribes.”

748. The High Court has held that this constitutional right requires that a
guilty verdict be returned in federal offences only where there is the
consensus of all jurors (Cheatle v. The Queen (1993) 177 CLR 591). Four
states and one territory currently have provision for majority verdicts.
They are South Australia, Western Australia, Tasmania, Victoria and the
Northern Territory. Were a federal offence is tried in one of those
jurisdictions, a mpgjority verdict is not permtted.

749. In sonme jurisdictions, the accused has the right to elect trial by
judge alone. In relation to Federal offences, however, in Brown v. R (1986)
160 CLR 171; 60 ALJR 257, a mpjority of the Hi gh Court held that section 80
of the Constitution operates to prevent a person indicted on a federa

of fence from so el ecting.

750. In nost jurisdictions a defendant to | ess serious crimnal charges
before a summary court has the right to have the matter heard to finality
before a magi strate, rather than be conmtted for trial before a judge and
jury. Mmnor crimnal, traffic and regulatory offences are dealt with by
hearing before a magistrate in a court of sunmary jurisdiction, with no right
to trial by jury. 1In civil cases, the trial is usually before a judge al one.
Juries may be used in some litigation, for exanple defamation cases.

751. Federal and state |egislation govern jury service. The Federal Jury
Exenpti on Act 1965 and Regul ati ons exenpt certain persons from such service,
such as Menbers of Parlianment, federal police officers, and certain nenbers
of the defence force. Oficers or enployees of the High Court, the Federa
Court and the Fam |y Court of Australia, nenbers of the |egal profession and
certain other classes of persons are also exenpt fromliability to serve as
jurors.

752. In the Australian Capital Territory, the Juries Act 1967 provides that
a person is disqualified fromjury service if he or she has been convicted
for certain (usually serious crimnal) offences, is an undischarged bankrupt,
is unable to read and speak English, is blind, deaf or dunb, is incapable of
serving as a juror by reason of nmental or physical disability, is of unsound
mnd or is involved in the admnistration of justice. The Act also provides
that the follow ng persons, anpng others, are exenpt from serving as jurors:
mnisters of religion, practising barristers, solicitors, nedica
practitioners, newspaper editors, and people over 60 years of age. The
Sheriff or Judge may al so excuse certain people, such as pregnant wonen, or a
person who is suffering with an illness. There is no discrimnation on the
grounds of sex, race, religion or nmenmbership of a political group

753. In Victoria, the Juries Act 1967 provides for simlar exenptions from
jury service. A Victorian parliamentary comrittee is conducting a review of
these exenptions. The reviewis a result of concern that the current
conmposition of juries does not properly reflect the general comrunity, which
weakens the essential purpose of the jury system that is to provide a tria
by one’s peers.
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754. In crimnal matters, a party may rai se an objection to the constitution
of the jury with the court before the trial conmmences. An accused person has
a statutory right to a certain nunber of perenptory (w thout cause)
chal l enges to prospective jurors and an unlimted nunber for cause.

Equal ity before the courts

755. In general, all people are equal before Australian courts and
tribunals. In Queensland, however, pursuant to the Public Trustee Act 1978,
a prisoner convicted of an indictable offence and serving a sentence of three
years or nore may be required to have his or her estate managed by the Public
Trustee. The effect of such managenent (under section 95 of that Act) is
that the prisoner is incapable of bringing or defending any action of a
property nature or for the recovery of any debt or danmage wi thout the witten
consent of the Public Trustee.

756. VWhile not strictly constituting exceptions to the general principle of
equality before the law, there are sonme further procedural restrictions which
may prevent certain persons, for exanple, children and persons of unsound

m nd, frompursuing a right of action in a court personally. Actions may,
however, be brought on behalf of these people by next of kin or guardians or
ot her special provision. For exanple, under the Federal Fam |y Law Act 1975,
a court may order separate |legal representation for a child involved in
custody or other proceedi ngs under the Act and nake any orders necessary to
secure it. The child also has a right to apply for separate |ega
representation in such matters.

Public hearings

757. Except where express provision is made to the contrary, all Australian
courts are open courts. Consequently court proceedings are held in such a
pl ace and under such circunstances that it is plain to an interested nmenber
of the public that he or she has a right of free access to them

758. Mbst jurisdictions place restrictions on public access, including the
nmedia, to trials involving children. Exanples of linmtations to public
access foll ow.

In New South Wales, the Children (Crimnal Proceedings) Act 1987
provi des that the general public is to be excluded fromcrim na
proceedings to which a child is a party. However, people who are
engaged in preparing a report on the proceedi ngs for dissem nation

t hrough a public news nediumare entitled to remain while proceedi ngs
are being heard, unless the court otherw se directs;

In South Australia, an order nust be made requiring persons to absent

t hensel ves fromthe court if the victimof an alleged sexual offence is
a child. 1In such a case, the court may, upon the application of a
person agai nst whom such an order operates, nake available a transcript
of evidence and a record of proceedings;
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Proceedi ngs before the Fam |y Court are open to the public but the
presi ding judge has the discretion to exclude a person or persons or to
cl ose the court; and

Some hearings before tribunals may al so be in camera.

Publication of court proceedings

759. Major decisions of federal and state courts are published in |aw
reports. Some tribunals also publish their findings in simlar reports.
Where proceedi ngs are open to the public, the press is also able to publish
details of the proceedings. Publication of the proceedi ngs of open courts by
the press is subject to the discretion of the judge or magistrate to forbid
publicati on of evidence absolutely or subject to conditions. The discretion
will be exercised if publication is likely to prejudice the admnistration of
justice. The court also has discretion to prohibit the publication of the
names of parties or witnesses in the interests of the adm nistration of
justice. In the case of the Famly Court, |egislation provides that the
parties, “their w tnesses, associates or alleged associates”, may not be
identified in any way in comunications to the public, for exanple in
newspapers, radio or television

760. I n Queensland, the Children’ s Services Act 1965 prohibits the

publication of any report which will identify or could lead to the
identification of a child. Publication is only possible by express order of
a court. In addition, the Juvenile Justice Act 1992 prohibits the

publication of any identifying matter relating to crim nal proceedings
agai nst a child.

761. Transcripts of proceedings in the Federal Court, the High Court, the
Australian Industrial Relations Comm ssion, the Famly Court and the
Admi ni strative Appeals Tribunal are avail abl e through Auscript, the Federa
Government’s court reporting service. Until 1989, transcripts were avail able
free of charge to the courts and to parties, the Federal Government
subsi di zi ng Auscript for this purpose. Since 1989, Auscript has undergone a
process of conmercialization and the cost of transcripts is now borne by
those who request them Currently, the Federal Governnent is considering
technol ogi cal options that could assist in increasing the availability of
transcripts to individual litigants and reduce the costs of those
transcripts.

Cont enpt_of court

762. Common | aw principles concerned with the powers of a court to deal wth
matters such as mai ntenance of order in a courtroom attenpts to influence
participants in a case (including by publication of material), public

deni gration of judges and intentional disobedience of court orders are
referred to as contenpt of court.

763. Publications may constitute contenpt of court if they create a rea

risk of prejudice to one of the parties to a hearing which is pending.
Contenpt of court rules also cover publication of matters likely to prejudice
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the mnd of a court by putting it in possession of information which it ought
not to have had, and which would enbarrass it in the task of deciding the
case fairly and free from prejudice

764. In April 1983 the Australian Law Reform Comm ssion (ALRC) conmenced a
review of the |law of contenpt applied by courts exercising a federa
jurisdiction. |Its final report, entitled “Contenpt”, was published in 1987.
The ALRC expressed concern that contenpt in the face of the court is tried
summarily by the presiding judge, in actual or potential conflict with the
provi sions of article 14 that require an independent and inpartial tribuna
to hear charges. The ALRC considered the appropriateness of this procedure
seriously open to question and nmade the observation that even if the conflict
is not real - but only apparent - the image of the judicial systemin the
public eye may be tarnished. In conclusion, the Comr ssion made the
foll owi ng reconmendations relevant to article 14.

A series of offences, specifying what fornms of conduct in or near a
courtroom shoul d be deemed unacceptabl e, should replace the present
broad criterion of liability for contenpt in the face of the court.

A person accused of any of these offences should not be tried by the
presi ding judge unless both this person and the presiding judge consent
to this node of trial

The power of the presiding judge to resort to alternative neans of
dealing with inproper conduct - in particular, ordering that the
rel evant individual or individuals be renpbved fromthe courtroom -
shoul d be preserved.

765. A discussion paper on the ALRC report was circulated for comment in
m d- 1991 and subsequently referred to the Standing Conmittee of
Attorneys-General, along with a paper outlining the Federal Government’s
position. A draft nodel bill, based on the recommendations in the position
paper, was approved in May 1993.

Presunption of innocence

766. It is a fundamental precept of the Australian system of adm nistration
of justice that an accused person is presunmed innocent until proven guilty.
It is the task of the prosecution in crimnal trials to prove each el ement of
its case “beyond reasonabl e doubt” (unless the |law creating the offence
applies a different standard of proof). However, in certain circunstances,

| egislation will reverse the onus of proof and require the person charged
with the offence to prove (or, nore likely, to disprove) a certain elenment of
the defence. It is federal crimnal |aw policy that a persuasive onus should

not be inposed on a defendant in crimnal proceedings except in clear and
exceptional circumstances. Draft federal legislation is scrutinized by the
Senate Standing Committee for the Scrutiny of Bills to ensure that the

def endant has the persuasive onus of proof only where:

The matters to be raised by way of defence by the accused are
particularly within the know edge of the accused; and
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It would be extrenely difficult and costly for the prosecution to be
required to negative the defence.

767. The burden of proof on the accused in these circunstances is the civi
standard of proof, nanely, on the balance of probabilities.

768. I n sonme circumstances, in particular where the accused wi shes to rely
on an exception or defence provided by the | aw, the accused bears an

evi dential burden of proof. An evidential burden nmeans the burden of
adduci ng or pointing to evidence that suggests a reasonable possibility that
the matter exists or does not exist. For exanple, the defence of reasonable
and honest m stake only requires the defendant to put the matter in issue,
then the onus is on the prosecution to disprove it (He Kaw Teh v. R (1984-85)
157 CLR 523).

769. The Federal Crimnal Code Act 1995 codifies and clarifies the existing
law in the area. The Code will cone into operation progressively towards the
year 2000.

Par agraph 3 (a)

Pronpt information of charges

770. \Vhere a person is arrested, the comon |aw and, in sone instances,

| egislation require informati on about the reasons for arrest to be given at
the tinme of arrest. |If a person is not arrested, but proceeded agai nst by
summons, all jurisdictions require that the nature and cause of a charge are
to be included in the documents necessary to enable the court to comrence
hearing a matter. Legislation in sone jurisdictions stipulates that the
docunents give the accused reasonable information of the nature of the charge
or “state shortly the matter of the conmplaint” and in others, provides for
prescribed fornms to be conpleted. These forns invariably require a brief
reference to the nature of the conmplaint. The detail required does not
extend to divulging the nane of any person as a result of whose information
charges have been laid. The accused is entitled to a copy of these
docunents.

771. In relation to the trial, the accused must also be infornmed of the
identity of the prosecution witnesses and the nature of the evidence. If
avail abl e material evidence is withheld, a conviction can be quashed by an
appeal court.

Information in other | angquages

772. Section 23N of the Crines Act 1914 provides a right to an interpreter
for a non-English-speaki ng person during police questioning. Once the

i nvestigating official has reasonable grounds to believe the accused person
cannot comuni cate in a reasonably fluent manner, questioning and

i nvestigation cannot begin or continue until an interpreter is present.
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773. The Crimes Act 1914 also requires the cautioning of suspects in a

| anguage that they understand and the provision of information to the
arrested person on his or her right to contact a friend or relative and a
| awyer, and the right to have a | awyer present during questioning.

774. Section 23H of the Act includes specific safeguards for Aboriginal and
Torres Strait |slander peoples. Aboriginal and Torres Strait |slander people
are entitled to have a friend present at the interview (including a | awer, a
rel ative, an Aboriginal |egal aid worker, or another person chosen by the
arrested person).

775. Provision has been nmade for the collation of a list of people who are
willing to help or to act as interpreters for Aboriginal or Torres Strait
| sl ander peopl e who are under arrest or investigation for federal offences.

776. Furthernmore, an Aboriginal |legal aid organization nust be notified of
the person's arrest. Additional funding was provided to Aboriginal Lega
Services, follow ng the reconmendati ons of the Royal Comm ssion into
Abori gi nal Deaths in Custody, to enable Aboriginal Legal Services to provide
addi ti onal services, such as being avail able to assist arrested Aborigina
and Torres Strait |slander people.

777. Inits report, entitled “Multiculturalismand the |aw’, the Australian
Law Ref orm Conmi ssion (ALRC) recommended that sections 23H, 23K and 23N of
the Crimes Act 1914 be amended to require that an interview friend or
interpreter be present when the investigating official has reasonabl e grounds
to believe that one is needed (para. 3.54). The Comm ssion consi dered that
the current standard (namely that the official believes on reasonabl e grounds
that a person who is under arrest is an Aboriginal or Torres Strait |slander
under 18 years or cannot comunicate orally with reasonable fluency in
English) is too high. The current standard requires that there be reasonable
grounds for the belief and the officer nust in fact have the belief. This
report is under consideration by the Governnent.

778. The 1994 Access to Justice Report recommended that the Federa
Government through the Standing Conmittee of Attorneys-General continue to
encourage the states to enact |egislation that guarantees a right to an
interpreter throughout the crimnal investigation process. This is
particularly inmportant given the small proportion of charges that are

i nvesti gated under the Federal Act.

779. Legislation in the Australian Capital Territory, South Australia and
Victoria requires use of interpreters during police questioning. Some other
states are reviewing their statutory provisions concerning the use of
interpreters. In New South Wales, the Attorney-General has established a

wor king party in conjunction with the Ethnic Affairs Conmi ssion to review and
eval uate the role and use of interpreters within the state's | egal system

In Queensland, in response to the Federal Attorney-Ceneral's Access to
Interpreters in the Legal System Report 1991, the Crim nal Code provisions
are in the process of being reviewed. |In Tasmania, the Crimnal Law
(Detention and Interrogation) Act 1995 provides an arrested person with the
right to an interpreter during questioning to enable the person in custody to
under stand the question
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Par agraph 3 (b)

780. In Australia, an accused person must be given adequate opportunity to
prepare his or her defence. |If the trial is due to take place before the
accused has had sufficient opportunity to prepare a defence, the courts have
power to adjourn the hearing to a |ater date and al nost invariably do so -
refusing to do so only when they consider the interests of justice would not
be served by such adjournment.

781. The right of a person charged with a crimnal offence, who is in
custody wi thout bail, to communicate with his or her counsel for the purpose
of preparing a defence, is recognized throughout Australia. The right to
comuni cate with counsel is subject to regulation by [aw in sone
jurisdictions. For exanple, in the Northern Territory, visits to a prisoner
by his or her legal representative may be nade at reasonable tines and with
the consent of the Director of Correctional Services.

Par agraph 3 (c¢)

782. There is normally no delay in a court disposing of the matter when a
person pleads guilty to a crimnal charge. Delays (variable between
jurisdictions) do occur in bringing defended matters to trial. The |ength of
time involved depends on the availability of courts, magistrates and judges,
as well as on the circunstances of the case, for exanple, the tine required
by the defence to prepare its case or the tine it takes to have counse
avai l abl e.

783. The crimnal laws in several states provide for an accused person to
make application to the court to be brought to trial and for his or her
discharge if an indictnent is not presented within a certain time following a
successful application. The courts have an inherent jurisdiction to dismss
or stay proceedings where it is found, through | apse of tinme or for other
reasons, that the accused cannot receive a fair trial. The follow ng
statistics are not conplete, but give an indication of the position in sone
jurisdictions:

Arrest and formal charging with an offence: in Western Australia
charging is imediate. This is the case in nost jurisdictions;

Charging with an of fence and beginning of the trial: in Wstern
Australia - two to four nonths; in South Australia - three to four
nmont hs;

Begi nning of the trial and conpletion of the trial or sentence:
vari abl e depending on the nature of the trial

Initiation of appeal and disposition of appeal: in Wstern Australia
approxi mately four nonths.

784. In the nore renote areas of Australia, a special problemof delay
before trial may arise where a court may not always be i medi ately avail abl e
to hear charges. Language difficulties may al so someti mes present a barrier
to pronpt conmmencenent of proceedings. However, every effort is made to keep
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such delays to a minimum In the Northern Territory, for exanple, circuit
magi strates courts travel to larger towns in outlying areas twice a nonth and
at least once a nonth to the renoter areas. Whenever necessary, a specia
court can be convened consisting of one or two justices.

785. The Australian Capital Territory has adopted a process which is

i ntended to bring a person charged with an offence before the court as

qui ckly as possible. At present the delay between the charge and the
person’s appearance in court may be up to six nonths. Under the procedure,
where a person is charged with an offence, he or she may sign a voluntary
agreenent to attend court. This enables the police to proceed w thout having
to arrest the person or issue a sutmons. |In return for the signing of the
agreement, the police will undertake to have the case in court within

10 wor ki ng days. When the case reaches court, it is dealt with in the norma
way. The scheme applies to children as well as to adults.

Par agraph 3 (d)

Trial in presence of the accused

786. A trial will not proceed, except in exceptional circunmstances, wthout
the presence of the accused. Where the accused creates such a disturbance in
court that it is inpossible to proceed with the trial, the accused may be
renoved but the trial will not proceed without the accused' s |ega
representative being present. The accused is also entitled to access to a
transcri pt of the proceedings, including any proceedi ngs conducted during his
or her absence.

Ex parte proceedi ngs

787. In summary matters where a sumons has been served and the defendant
does not appear, courts have a discretion to proceed ex parte to hear and
determ ne the case in the absence of the defendant. |In some jurisdictions a
defendant may opt to enter a plea of guilty by post, for exanple in respect
of minor traffic offences, and the proceedi ngs can then be deternmined in the
absence of the defendant. The court would in such instances be required to
have regard to any matters addressed in the defendant's witten statenent.

Right to defend a charge and the right to | egal assistance

788. The entitlement of any person to defend a charge either in person, or

t hrough counsel, is recognized throughout Australia. Were an accused person
is unrepresented, in particular in serious crimnal offences, the court wll
normal |y advi se that the person may seek | egal representation and seek | ega
aid for that purpose.

789. In Mlnnes v. R (1979) 27 ALR 449 the High Court considered that a
person did have a right to be represented by counsel, but this right was
qualified at least to the extent that the interests of the Crown, of

wi t nesses and jurors and of the adm nistration of justice needed to be taken
into account. Accordingly, a trial judge has a discretion to order a tria
to proceed where the accused is unrepresented but has expressed a wish to be
represented, provided no mscarriage of justice occurs. The exercise of this
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discretion is subject to review on appeal. The appeal court would be
concerned to ensure that no miscarriage of justice had occurred. The court
woul d nake an assessment of the chances of the accused gaining acquittal had
he or she been represented.

790. In Dietrich v. R (1992) 177 CLR 292 the High Court considered what
approach shoul d be adopted by a trial judge who is faced with an application
for an adjournnent or a stay by an accused charged with a serious offence
who, through no fault on his or her part, is unable to obtain |ega
representation. The H gh Court found that, if in these circunstances an
application that the trial be delayed is refused and, by reason of the |ack
of representation of the accused, the resulting trial is not a fair one, any
conviction of the accused may be quashed by an appellate court for the reason
that there has been a miscarriage of justice in that the accused has been
convicted without a fair trial

791. Legal aid is provided by a broad range of organizations. The ngjor
providers of legal aid in Australia and their major sources of funding are as
fol | ows:

Legal aid commi ssions (LACs) in each state, which are funded jointly by
federal and state governments (including noneys derived frominterest
on solicitors’ trust accounts);

One- hundred and twenty-six comunity |egal centres, which are funded
either by federal or by state governments, or both; sonme are assisted
(usually in kind rather than through direct funding) by |oca

gover nnents;

Abori gi nal Legal Services, which are funded primarily by the Aborigina
and Torres Strait Islander Comm ssion

A range of statutory and non-statutory schemes, which are funded by the
Federal Attorney-General’s Department through the O fice of Legal Aid
and Fam |y Servi ces;

Chanber magi strates in New South WAl es, who provide | egal assistance
and are funded by the State Governnent;

The Public Defenders O fice in New South Wales, which undertakes
crimnal legal aid matters and is funded by the State Government; and

The private | egal profession, in that LACs spend a significant anount
of their budgets on referrals to private |awers. 1In return, private
| awyers accept 80 per cent (or less) of scale fees for nost |legal aid
matters. They also provide volunteer |egal services for community

| egal centres and undertake pro bono worKk.

792. LACs are the |l argest providers of |egal services, accounting for a

little over 80 per cent of the total governnment spending on |legal aid
(including interest on trust accounts). O the funding given to LACs, the
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Federal Government is the largest contributor, providing 57.4 per cent of
government contributions. Table 17 shows the source of funds for LACs

from 1987 to 1993.

793. In relation to the statutory and non-statutory schemes adm nistered by
the Federal Attorney-Ceneral's Departnent nentioned above, financia

assi stance may be provided in test cases for the purpose of resolving an

i nportant question of federal |law that, in the opinion of the
Attorney-Ceneral, affects the rights of a section of the public which is, or
a group of persons who are, for the nost part, socially or economcally

di sadvantaged. In addition to neeting specified statutory criteria,
applicants need to be able to denonstrate hardship and that the case has
reasonabl e prospects of success. The following are the statutory and
non-statutory schenmes under which the Attorney-Ceneral is enpowered to
authorize legal or financial assistance. The statutory schenes are:

Aboriginal and Torres Strait |slander Heritage Protection Act 1984
(section 30 (2));

Abori gi nal Land Rights (Northern Territory) Act 1976 (section 54C)
Admi nistrative Appeals Tribunal Act 1975 (section 72);
Australian Security Intelligence Organisation Act 1979 (section 72);

Conciliation and Arbitration Act 1904 (sections 132H, 132J, 141A, 141B
and 168);

Def ence Force Discipline Appeal s Regul ations (regulation 11);
Disability Discrimnation Act 1992 (sections 105 and 106);
Federal Proceedings (Costs) Act 1981

Freedom of Information Act 1982 (section 66);

I ndustrial Relations Act 1988 (section 342);

Judi ci ary Act 1903 (section 69 (3));

Jurisdiction of Courts (Cross-vesting) Act 1987 (section 6 (5));
Nati onal Crime Authority Act 1984 (section 27);

Native Title Act 1993;

Navi gati on (Marine Casualty) Regul ations (regulation 29);
Privacy Act 1988 (section 102);

Proceeds of Crine Act 1987 (section 102);

Raci al Discrimnation Act 1975 (sections 25ZB and 25zQC)
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Sex Discrimnation Act 1984 (sections 83 and 84);
Trade Practices Act 1974 (section 170);
War Crinmes Act 1945 (section 19); and
War Veterans Act (section 69).
794. The non-statutory schenes are:
Envi ronnent al cases;
Overseas custody (child renoval) cases;
Overseas special circunstances cases;
Royal Conmi ssions and inquiries cases; and
Speci al circunstances cases.

Access to | egal assistance

795. Access to | egal assistance is one of the guarantees accorded to persons
facing crimnal charges in order to ensure the right to a fair hearing. The
right to | egal assistance outlined in article 14 is reinforced in Australian
donestic |aw by the decision of the High Court in Rv. Dietrich (1992)

177 CLR 292. In this case the majority held that where an accused charged
with a serious offence, who through no fault of his or her own cannot obtain
| egal representation, applies for an adjournnent or a stay, then other than
in exceptional circunmstances the trial should be stayed until |ega
representation is nade available. This case effectively puts an obligation
upon governnents to fund defences in certain serious cases. The significant
fact of Dietrich is that the majority stipulated that it depends on the

ci rcunst ances of each case whether |ack of |egal representation constitutes
an unfair trial

796. The LACs have adopted the phil osophy that, generally, l|legally assisted
persons shoul d have the right to choose their own solicitor. |In fact this
phi |l osophy is enbodied in | egislation establishing |egal aid comm ssions. In
recent years, however, some conm ssions have introduced “availability rules”.
These rul es, although they have been given only restricted application

permt |legal aid conmi ssions to deny legally assisted clients their solicitor
of choice. For exanmple, the LACs of the Australian Capital Territory,
Victoria and New South Wal es (LACNSW, have such a rule operating in crimna
matters, so that if the Indictable Section has the capacity to handle a
matter, it does so. The LACNSW al so does not allow a |legally assisted person
his or her chosen solicitor in respect of crimnal matters heard in a court
of petty sessions as assistance is avail able through the duty solicitor

servi ce operated by the Comm ssion
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797. \While not being regarded as crimnals, persons detained under the

M gration Act 1958 are entitled to seek | egal assistance. |If legal aidis
refused to an alien because of his or her non-resident status then, when the
ci rcunmst ances of the case are not considered, under the High Court ruling in
Rv. Dietrich the defendant may be entitled to appeal

Eligibility for | egal assistance

798. Eligibility for legal assistance in relation to | ess serious matters
can vary dependi ng on the schene under which assistance is sought and the
body that assistance is sought from Legal aid schemes in Australia usually
i nclude means testing as part of the application process. In the public
interest, it is also usual for those who can afford to make a financia
contribution towards the cost of their assistance to be required to do so.
Assi stance is subject to considerations regarding the type of matter for

whi ch assi stance is sought, the nmeans of the applicant, the nerits of the
case and the availability of funds.

799. In 1994, the “Access to justice” report concluded that the Federa
Government had not been sufficiently energetic and innovative in |egal aid
policy. The report stated that there had been a |l ack of strategic direction
at the national |level that had resulted in inefficiencies and unequal access
to | egal aid.

800. Steps have been taken to ensure the best use of public resources to
assi st those in need of |egal assistance. The principal reforns in this area
i nvol ved inproving the efficiency of key legal institutions and reducing the
demand for |egal services, for exanple, by expanding nediation and
counselling in famly | aw and sponsoring conmuni ty-based crime prevention

Par agraph 3 (e)

801. The general rule in all jurisdictions is that an accused person or that
person's | egal representative is entitled to exam ne or cross-exan ne any

ot her party who gives evidence. The accused may secure the attendance of any
conpel I abl e witness by the issue of a subpoena or sumons whi ch conpels the
person on whomit is served to attend the court. This rule applies both to
the prosecution and the defence. Sone potential w tnesses, such as children
and nmentally incapacitated persons, may not be conpetent w tnesses and are
thus not conpellable. There are also sonme residual exceptions in relation to
spouses. Otherwi se, the general rule is that anyone is a conpetent and
conpel l able witness in any case. If the witness so conpelled fails to
attend, the court may issue a warrant to bring that wtness.

802. Certain information nmay be protected fromdisclosure by a claimto
privilege. There are a limted nunber of categories of privilege, for
exanple, “Crown” privilege and sonme protection for conmunications between

| egal adviser and client. A claimof privilege may be nmade by both the
prosecuti on and defence. The court will consider whether a claimfor
privilege is established but a successful claimof privilege does not affect
the right to conpel the attendance of a witness. One inportant area, the
privilege against self-incrimnation, is addressed below in regard to
article 14.3 (9).
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Par agraph 3 (f)

803. The practice is that, if interpreters are required in crimnal cases,
their attendance is arranged wi thout cost to the defendant. |In cases where
there is a problem of communi cation, courts go to considerable lengths to
ensure that accused persons understand the nature of the charge and evi dence
agai nst them Perm ssion to use an interpreter is given by the courts as a
matter of course. |If an accused person arranges his or her own interpreter
that is also permtted as a matter of course. The Federal Access and Equity
strategy requires that police and judicial agencies which are funded by the
Federal Government provide access to professional interpreters wherever
necessary.

804. The Family Court provides interpreters free of charge to parties during
counsel ling or nediation sessions. An interpreter is provided if a party
requests one or if a counsellor or mediator considers that a party cannot
adequately understand and speak English. Registry staff also offer
assistance to people with limted English who attend at Federal Court
registries, either by using the skills of nultilingual staff or arranging for
access to the Tel ephone Interpreter Service. Mre recently, the Court has
introduced interpreter-assisted divorce lists in its Sydney registry, with
Mandarin and Cantonese interpreters in attendance. For people with a hearing
i mpai rment, sign | anguage interpreters are provided.

805. There is no statutory right to an interpreter in federal tribunals.
However, a nunber of tribunals have policies or guidelines under which
interpreters are generally provi ded where needed. The Administrative Appeals
Tribunal provides interpreters when needed to interpret proceedings for
parti es and evidence for witnesses. Cuidelines of the Social Security
Appeal s Tri bunal recognize the need for, and inportance of, interpreters and
the manner in which interpreters are to be provided. Applicants can indicate
on their application formtheir wish to have an interpreter in the Tribunal
Applicants are asked agai n when they tel ephone to nake an appoi nt nent whet her
they require an interpreter. There is a statutory basis, although not an
entitlenent, for the provision of interpreters in the Inmmgration Review

Tri bunal and the Refugee Review Tribunal. 1In both tribunals, the presiding
menber may direct that communication with a person appearing before it be
through an interpreter where the person is not proficient in English. The
tribunals in practice provide interpreters wherever they are requested or
appear to be needed.

806. Sone states have enacted legislation to guarantee a right to an
interpreter. For exanple, the New South Wal es Evi dence Act 1995 contains a
provision in identical terns to the Federal Evidence Act 1995 providing al

Wi tnesses with an entitlenent to give evidence through an interpreter unless
they are able to understand and speak English sufficiently to understand

guestions and give evidence. 1In the Australian Capital Territory, a party or
a witness is entitled to be assisted by an interpreter if unable to
conmuni cate effectively in English. In Victoria, there is a statutory right

to an interpreter for witnesses and parties in proceedings in the Children's
Court and in Magistrates' Court proceedi ngs for defendants charged with an

of fence puni shabl e by inprisonnent, if the court is satisfied that the person
does not have adequate understanding of English. |In South Australia,
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Wi tnesses in any action, trial or matter have the right to an interpreter if
English is not their native | anguage and they are not reasonably fluent in
Engl i sh.

807. The Royal Comm ssion into Aboriginal Deaths in Custody identified the
need for Aboriginal peoples and Torres Strait Islanders to have access to an
interpreter if they were unable to understand proceedings in English or if
they were unable to express thenselves in English. Funding was subsequently
made avail able to establish accredited Aboriginal and Torres Strait |slander
| anguage interpreter training progranmes in a variety of Aboriginal and
Torres Strait |slander |anguages.

808. The provision of accredited Aboriginal and Torres Strait |slander

| anguage court interpreters in |ocations which have significant Aborigina
and Torres Strait Islander populations should create a nore equitable and
just court environnment for Aboriginal and Torres Strait |slander |anguage
speakers.

809. Pilot interpreter training programres have been conducted in
Pitjantjatjara, for eight para-professional accredited interpreters and in
Torres Strait Creole for two graduates, as well as in Walmajarri, Jaru and
Kriol, resulting in 13 interpreters. |In addition, funding assistance was
provided to a Northern Territory college to incorporate a | egal conponent in
their interpreter training progranme, which resulted in three Krio
interpreters and two Djambarrpuyngu interpreters. A further three

partici pants have gained technical and further education certificates and
with a little further work will be able to conplete their para-professiona
accreditation.

810. Additional programmes are planned for 1996 in Western Australia in
Nyangumarta and at Alice Springs in Arrernte, Western Desert and Warlpiri.

811. The proposal that uniform/legislation be enacted to ensure a right to
an interpreter for non-English speaking persons is under consideration by the
Standi ng Commi ttee of Attorneys-General (SCAG. SCAG has exam ned the issue
of interpreters in the context of responding to the recomendati ons of the
Federal Attorney-General's Department's report “Access to interpreters in the
| egal systenf. SCAG has recently formul ated national guidelines on the
availability of interpreters in courts. The Attorneys-General are awaiting
the devel opment of a national systemfor the registration and accreditation
of interpreters, a matter which is being considered by Ethnic Affairs

M ni sters.

Par agraph 3 (q)

Poli ce questi oning

812. A person has a right to remain silent in response to police questioning
in respect of an offence. |If the person chooses to answer, statenents made
may be tendered in evidence in |later proceedings. Police Comm ssioners’
Instructions commonly provide that police are to warn suspects of the
possibility of their statements being tendered in evidence at |ater

proceedi ngs.
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813. There are sone |legislative requirements to answer certain questions
frompolice, but generally these relate to such matters as the provision of
nanmes and addresses of persons present at the scene of traffic accidents.

In Victoria, the requirenent to provide nane and address is broader

Section 456AA of the Crinmes Act 1958 nmakes non-conpliance with the request of
a police officer for name and address an offence in certain circunstances.
They are if the police officer believes on reasonable grounds that the person
has committed, or is about to commit, an offence or if the officer believes
on reasonabl e grounds that the person may be able to assist in the

i nvestigation of an indictable offence.

814. Under the common |law, a confession to a crine by an accused person is
only adm ssible if it is voluntary. A confession made in consequence of a
threat or inducenent held out by a person in authority may be held by a court
to be involuntary and, therefore, inadm ssible.

815. In New South Wales, the Australian Capital Territory and Federal courts
the voluntariness rule has been replaced by a reliability rule. 1In these
jurisdictions evidence of a confession is not adm ssible unless the
confession and the maki ng of the confession were not influenced by any

vi ol ent, oppressive, inhuman or degradi ng conduct towards any person, or by a
threat of such conduct. 1In addition, evidence of a confession nade during

of ficial questioning, or as a result of an act of a person who can influence
the prosecution, is not adm ssible unless the circunmstances in which the
confessi on was made were such as to nmake it unlikely that the truth of the
confession was adversely affected. The circunstances that the court must
take into account are the characteristics or conditions of the person who
made the confession (such as age, personality, education and any disability),
the nature of the questioning and any threat, prom se or inducenent. A

vol untary confessi on woul d not necessarily be adm ssible under the
reliability test.

816. Cenerally speaking, any confessions or adm ssions made by suspects mnust
be tape-recorded where practicable. |In relation to federal offences, the
Federal Crines Act 1914 provides that where it is inpracticable to
tape-record the confession contemnmporaneously, a witten record of interview
contai ni ng an admi ssion or confession nust be read back to the suspect, who
is to be given an opportunity to refute anything contained therein. This

process nust be tape-recorded. |In practice, video-recording is generally
used and this provides the best possible indication of the reliability of the
evidence. |In Tasmania there is no requirement for police confessiona

statements to be electronically recorded. However, the Tasmani an police
endeavour wherever possible to record confessional statenents on video. The
Crimnal Law (Detention and Interrogation) Act 1995 nmakes it mandatory for
the police to videotape the interview during which a confession or adnm ssion
is mde unless it is inpracticable to do so, or if the police have a
reasonabl e expl anation as to why the videotape recording could not be made.
The Act sets out what is a reasonabl e explanation for these purposes.

Court testinony

817. In nost jurisdictions the accused is conpetent but not compellable to
gi ve evidence as a witness for hinself or herself or a co-accused. Thus, an
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accused person is not required to give evidence in his or her own trial and
will not be guilty of contenpt of court if he or she chooses not to give
evidence. In sone Australian jurisdictions there is also a statutory

prohi bition on judicial comrent on an accused person's failure to give

evi dence.

818. Cenerally, an accused person has the choice of remaining silent, or

gi ving evidence on oath. In Norfolk Island an accused person may al so make
an unsworn statenent. Where an accused person chooses to give evidence on
oath there are rules of evidence |law which limt the scope of permissible
cross-exam nation, for exanple, as to the accused person's credibility.

Self-incrimnation

819. Some legislation exists in Australia to conpel the giving of evidence,
but this is made subject to certain safeguards. For exanple, a certification
procedure exists under the Federal and New South WAl es Evi dence Acts. Under
the Federal Evidence Act 1995, except in the case of testinony that may tend
to prove the commi ssion of a foreign offence, a Federal or Australian Capita
Territory court may require a witness to give self-incrimnating testinony
where the interests of justice require that the witnesses do so. Were a
court requires a witness to give such testinony, it nust cause the witness to
be given a certificate which gives the witness both use and derivative use
immunity and protection in respect of the evidence. Neither the testinony in
respect of which the certificate has been given, nor evidence of any

i nformati on, docunent or thing obtained as a direct or indirect consequence
of the witness having testified, can be used against the witness in any
proceedi ng before an Australian court, except in crimnal proceedings in
respect of the falsity of the testinony.

Children
820. Detailed information on children and the justice systemis provided in
par agraphs 1391 to 1482 of Australia’ s first report under the Convention on

the Rights of the Child.

Appeal rights

821. The right to have a conviction and sentence reviewed by a higher
tribunal according to lawis provided for by legislation in all Australian
jurisdictions. Prerogative wits (discussed in the core docunent) are al so
available. In some cases an appeal is subject to the | eave of the higher
court. The necessity to seek |eave is a neans of ensuring that an appeal is
made on proper grounds and, in practice, |leave is never refused if a properly
based appeal is made within the prescribed tinme. The ultimate court of

appeal for all jurisdictions is the Hi gh Court of Australia.

822. Each jurisdiction has an appeal process provided by statute. In

New Sout h Wal es, appeal s agai nst the sentence inposed by a |ocal court nmay be
made to the district court. The only limt on a person’s right to have the
sentence reviewed is the tine within which an appeal nust be | odged. A
person convicted of an offence by the Suprenme Court in its summary
jurisdiction may appeal to the Court of Crimnal Appeal against the sentence
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i nposed. Any such appeal shall be by way of rehearing the evidence. Wth
respect to indictable offences, a person may, with the | eave of the court,
appeal to the Court of Crim nal Appeal against the sentence passed.

823. In South Australia, a person convicted of a crinme on conplaint may
appeal to the Supreme Court. A person convicted of a crime on information
may, subject to the |leave of the court, appeal to the Full Court of the
Suprene Court to have his or her sentence reduced. On appeal against

sentence, the Full Court shall, if it thinks that a different sentence should
have been passed, quash the sentence passed at the trial and pass such
sentence as is warranted in |law, or dism ss the appeal. A sentence can only

be increased if the Director of Public Prosecutions applies with the | eave of
the Full Court and the application is granted by the Full Court.

Conpensation for mscarriage of justice

824. Australia has maintained the followi ng reservation in respect of this
par agr aph:

“Australia makes the reservation that the provision of conpensation for
m scarriage of justice in the circunstances contenpl ated in paragraph 6
of Article 14 may be by admi nistrative procedures rather than pursuant
to specific |egal provision.”

825. Administrative procedures are available in all jurisdictions to provide
conpensation for mscarriage of justice in the circunstances envi saged in
paragraph 6 of this article. The reason for maintaining Australia’s
reservation to article 14 was the requirenent in paragraph 6 of that article
for statutory conpensation in cases of miscarriage of justice, whereas in
Australia the procedures for granting conpensation do not necessarily have a
statutory basis. The conpensati on procedure for m scarriage of justice
relates to situations where there has been judicial error, not to errors that
m ght have been commtted by a jury.

Doubl e | eopardy

826. Australian | aw recogni zes the rul e agai nst doubl e jeopardy, which is
the foundation of the pleas of autrefois acquit and autrefois convict. In
the case of Davern v. Messel (1984) 53 ALR1 1, two principles on the
limtations of the rule were laid down by the mgjority of the High Court:

Where the accused has been convicted and has hinmself or herself invoked
the appel |l ate procedure the rul e agai nst doubl e jeopardy has no
application; and

The rul e agai nst doubl e jeopardy does not prevent a higher court from
correcting an error into which a |ower court has fallen in quashing a
convi ction.

827. Section 4C (1) of the Federal Crimes Act 1914 recogni zes that double
jeopardy may arise under federal laws. It provides that where an act or

om ssion constitutes an offence under two or nore federal |aws or both under
a federal law and at common | aw the of fender shall, unless the contrary
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i ntenti on appears, be liable to be prosecuted and puni shed under either or
any of those federal |aws or at common | aw, but shall not be liable to be
puni shed twice for the sanme act or om ssion

828. Section 4C (2) of the Federal Crines Act 1914 provides that where an
act or om ssion constitutes an offence under both a federal |law and a state
| aw and the of fender has been punished for that offence under the state |aw,
the offender shall not be liable to be punished for the offence under the
federal |aw

Article 15

Retrospective crimnal | aws

829. The general rule in all Australian jurisdictions is that |egislation
that results in a change in the | aw does not apply to past facts or events,
thereby affecting previously existing rights, privileges, obligations or
liabilities, unless the contrary intention appears either in the |egislation
or acconpanyi ng docunentation. Accordingly, unless Parlianment expressly so
provi des, no charges can be laid in relation to an act that did not
constitute a crimnal offence at the tine it was performed. Such
retrospective crimnal |egislation would be contrary to Australian politica
traditions. It is clear fromexisting case |aw that although the principle
of non-retrospectivity in the application of crimnal law is not
constitutionally guaranteed, it is regarded with great inportance by both
Parliament and the courts, and is derogated fromonly in exceptiona

ci rcunmstances. Guardi ng agai nst any dim nution of the presunption agai nst
retrospective effect is one of the |ongest-standing features of the Senate
Scrutiny of Bills and Regul ati ons and Ordi nances Conmittee's common ternms of
reference to ensure that |egislative proposals do not trespass unduly on
personal rights and freedons. Simlar comrttees of the state | egislatures
have like terns of reference in this regard.

830. In Pol yukhovich v. Commonweal th (1991) 172 CLR 501 the Hi gh Court
neverthel ess upheld the validity of legislation in the formof an anendnent
to the War Crines Act 1945 which provided that a person conmitted a “war
crinme” if between 1 Septenber 1939 and 8 May 1945 a person commtted a
serious crime (defined to include nmurder) in the course of war.

831. In its decision the H gh Court acknow edged the dangers and possible
injustice in retrospectively creating crimnal offences and acknow edged t hat
non-retrospectivity of crimnal lawis a fundanmental principle of

i nternational |law. However, the court reasoned that in the case of very
serious noral transgressions there is a strong argument that the public
interest in seeing the transgressors called to account outweighs the need of
society to protect an individual from prosecution on the basis that a law did
not exist at the time of the conduct.

832. Another situation in which these issues arose was the retrospective
anmendnent of section 154 of the Crimnal Code of the Northern Territory in a
bill passed in February 1991. The purpose of the retrospective anmendment was
to reverse an advisory opinion of the Northern Territory Court of Crim nal
Appeal in Decenmber 1990 which confined application of the section
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833. Section 154 of the Crimnal Code makes it an offence for a person to do
or make any act or om ssion that causes serious danger to the public, or any
menber of it, in circunmstances where an ordinary person would have clearly
foreseen the danger. The court held that the relevant risk was to the public
or a nenber of it, rather than sonmeone actually known by the accused. The
Northern Territory Government passed retrospective amendments to ensure that
the section would also apply to of fenders who are known to the victim It
was reluctant to pass a retrospective crimnal anmendment, but did so in this
case for the follow ng reasons:

An appeal to the Hi gh Court was barred on constitutional grounds; and
To do otherwise would result in injustice (for exanple, donestic
vi ol ence offenders being acquitted or, on the other hand, being tried

for nore serious crines).

Alterations in penalties

834. The common | aw presunption agai nst retrospectivity referred to above is
equally relevant in relation to alterations of penalties. |In general, courts
will presunme that an increase in penalty is not to be retrospectively applied
unl ess Parlianent clearly intends otherwise. This is clear fromthe existing
jurisprudence on this issue. In Sanuels v. Sangaila (1977) 16 SASR 397, the
Full Court of the South Australian Suprene Court distinguished three English
cases to the contrary and held that there was a presunpti on agai nst
retrospective application of an increased penalty unless Parlianent clearly

i ndi cated otherwi se. This view was adopted by the Supreme Court of Victoria
in Baker v. Stewart; WIlson v. Kerr (1979) VR 17. Further, in Hele v. Senple
(1986) 42 SASR 295, the South Australian Suprenme Court held that where the
penalty for an offence had been reduced prior to the charge being heard, the
accused shoul d benefit fromthis reduction

835. In sonme jurisdictions these principles have legislative force. At a
federal l|evel, section 4F of the Crinmes Act 1914 provides:

“Where an Act increases the penalty or maxi num penalty for an of fence,
the penalty or maxinmum penalty as increased applies only to offences
conmitted after the comencenent of the provision of the Act increasing
the penalty or maximum penal ty.

“Where an Act reduces the penalty or maxi mum penalty for an offence,
the penalty or maxi num penalty as reduced extends to offences conmitted
bef ore the conmencenment of the provision of the Act reducing the
penal ty or maxi mum penalty, but the reduction does not affect any

penal ty i nposed before that comrencenent.”

836. Simlar clauses have been inserted in a nunber of state acts, for
exanpl e, the New South Wales Interpretation Act 1987, the Victorian
Interpretation of Legislation Act 1984 and the Queensl and Penalties and
Sentences Act 1992. Those Acts also provide that the repeal in whole or in
part of an act, unless the contrary intention appears, shall not “affect any
penalty, forfeiture or punishment incurred in respect of an offence

comm tted” against that act or provision. The Interpretation Act 1978 of the
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Northern Territory specifically disallows any retrospective operation of
regul ations, rules and by-laws that would affect the rights of a person or
the liabilities inposed on a person. Section 33A of the Interpretation
Act 1967 of the Australian Capital Territory is identical to section 4F of
t he Federal Act.

837. In Western Australia, the new Sentencing Act 1995 provides that if the

statutory penalty for an offence changes between when the offender conmtted

the offence and the tinme when the offender is sentenced for that offence, the
| esser statutory penalty applies for the purposes of sentencing the offender

This Act has not yet been procl ai ned.

Sent enci ng

Federal matters

838. A new part 1B of the Crines Act 1914 cane into effect on 17 July 1990.
It consolidated and anended federal sentencing |law. The anmendments i ncl uded
sentencing guidelines. It pursues the ainms of certainty and fairness. Wile
the sentencing process is generally a discretionary one, part 1B provides
matters which nmust be taken into account in sentencing federal offenders,
such as the offender’'s uni que antecedents, and Aboriginal and Torres Strait

I sl ander customary | aws, where rel evant, must be considered in the exercise
of the discretion. Section 16A (2) of the Crimes Act 1914 provides that a
court “shall” take into account in sentencing matters such as this, where

rel evant and known to the court.

839. The Crinmes Act 1914 now sets out the various factors to be taken into
account when determ ning the sentence for a person convicted of a federa
of fence. The npost rel evant of these include:

The nature and circunstances of the offence;
The personal circunstances of any victimof the offence; and

The character, antecedents, age, neans and physical or nmental condition
of the person.

840. The requirement that inprisonment be the punishnent of |ast resort has
been strengthened. But where a court determ nes that a sentence of

i mprisonment is the appropriate penalty, that sentence is certain. \Were a
federal offender is sentenced to inprisonnment, if the court fixes a

non- parol e period or makes an order for rel ease on recogni zance, this is the
period that the person will actually serve in custody before parole
eligibility arises or the person becones eligible for release on

recogni zance. Such periods are not reduced by rem ssions except in the

case of rem ssions granted by states for prison warders' strikes

(subsection 19AA (4) of the Crimes Act 1914).

841. Geat care was taken to ensure that establishing certainty in

sentencing did not result in harsher or longer prison terms. |In those states
where rem ssions reduced non-parol e periods, specific provision was nmade t hat
a federal offender was to have his or her non-parole period adjusted to take

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 156

into account that it would not be reduced by rem ssions. The court is also
required to explain to the person that the sentence of inprisonnent is nmade
up of a period to be served in custody, and a period in the comunity,
subject to conditions either on parole or on recogni zance.

State matters

842. The period of inprisonnent which a convicted prisoner actually serves
depends upon the sentence(s) originally handed down, the system of rem ssions
and the fornms of parole available in the various jurisdictions. The rules
governi ng date of release are conplex and differ between the states.

Australian Capital Territory

843. In the Australian Capital Territory, remandees are held in the

Bel connen Remand Centre. Prisoners serve their sentences in New South Wl es
prisons as there are no prisons in the Australian Capital Territory. VWhile
the Australian Capital Territory offenders serve their sentences of

i mpri sonment in New South WAl es, they are sentenced according to Australian
Capital Territory law. Their release on parole is also governed by
Australian Capital Territory |aw.

844. The Australian Capital Territory Crimes Act 1990 sets out matters to
which the court is to have regard in sentencing, including the nature and

ci rcunst ances of the offence, the personal circunmstances of the victimwhere
t hose circunstances were known to the offender, the cultural background,
character, age, neans, antecedents and physical or nental condition of the
per son.

New Sout h Wal es

845. In New South Wales, prior to 1989, judges, prisoners and the comunity
expected that any prisoner given a life sentence would serve between 11 and
15 years in prison. In 1989, “Truth in sentencing” legislation in the form

of the Sentencing Act 1989 ensures that prisoners actually serve the term of
i mprisonnent set by the courts.

846. The Crimes (Life Sentences) Anmendment Act 1990, the Sentencing (Life
Sent ences) Amendnent Act 1990 and the Prisons (Serious Ofenders Review
Board) Amendment Act 1990 provide for the abolition of indeterm nate
sentences of life inprisonment. The Crines (Life Sentences) Amendnent

Act 1990 provides that any sentence of life inprisonnent is to be for the
termof the offender's natural life. There are now only two offences which
have maxi mum penalties of life inprisonment: murder and trafficking of
comercial quantities of drugs under the Drug M suse and Trafficking

Act 1985. Al other life inprisonnment penalties were replaced with a 25 year
maxi mum sent ence.

847. The Sentencing (Life Sentences) Amendnment Act 1990 provides for the
redeterm nation of existing life sentences. Any person who has served eight
years of an existing |ife sentence may apply to the Suprenme Court for a
redeterm nation of the sentence into a m nimum and additional term

The Supreme Court, at its discretion, may decline an application for
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redeterm nation. The Supreme Court may also direct that the person who nade
the application never apply again to the court or only apply after a

specified time. |If the court directs that the person may never reapply, the
person will be required to serve the existing sentence for the termof the
person's natural life. The decision of the Supreme Court may be the subject

of an appeal

848. Recent initiatives in respect of rehabilitation include the Crim nal
Records Act 1991, proclainmed on 31 May 1991, which is admnistered by the
New South Wal es Police Service and provides for the convictions of a person
to be spent if the person completes a period of crime-free behaviour (being
10 years for adults and 3 years for children). The scheme does not apply to
certain convictions, including those for which a prison sentence of nore than
si x nonths has been inposed and convictions for sexual offences.

Sent enci ng Act 1989

849. The Sentencing Act 1989 nade significant changes to sentencing. It
provi des for a bottom up nmethod of sentencing, replacing the previous
top-down system In place of the old head sentence which was then divided
into a non-parole period and a period to be served on parole or probation
under the Probation and Parol e Act 1983, the Sentencing Act 1989 changed the
way in which the date of release is calculated in New South Wales. Rel ease
dates are now cal cul ated as foll ows:

The court will first fix a mnimumtermthat the prisoner nust serve in
prison, the expiry date of the mnimumtermw | therefore be the
earliest date of release.

The court will then fix an additional termduring which the prisoner
may be rel eased on parole.

Where no additional termis set, the mninmnumtermis known as a fixed
term of inprisonnent.

Sentences of six nonths or |ess nmust be fixed ternms of inprisonnment.

Those prisoners with sentences of three years or less will be rel eased
on parole as soon as they becone eligible, those with sentences greater
than three years may be rel eased on parole by the O fenders Review
Board any time after the mninmumterm of inprisonnent expires.

A prisoner's mnimumterm of inprisonment may be increased by a
visiting justice (magistrate) by up to 28 days for each breach of
prison discipline.

Schedul e 3 of the Sentencing Act 1989 had the effect of abolishing
rem ssions.
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eensl and

850. There is no inprisonment in Queensland “w thout possibility of
rel ease”. Life sentence prisoners nust serve 13 years in prison before being
eligible for release on parole.

851. The Queensl and Penalties and Sentences Act 1992 sets out sentencing
gui del i nes which detail the purposes for which sentences nmay be inposed,

rel evant principles and factors for consideration in sentencing. Under the
Act, inprisonnent is a penalty of last resort. |If a court imnmposes a sentence
of inprisonment, it nust state in open court its reasons for so doing.

South Australia

852. South Australia was the first Australian jurisdiction to have
sentenci ng gui delines enacted in legislation. The Crimnal Law (Sentencing)
Act 1988 makes it clear that inprisonment is a punishment which is to be used
only where, in all the circunstances of a particular case, it is the nost
suitabl e and appropriate form of punishnent. The Act is aimed at
consolidating the laws relating to sentencing and providing courts with
flexibility in sentencing options (with the exception of the Children's Court
which is not covered by the Act). |In addition, courts are required to take
into account a defendant's ability to pay before inposing a fine. The
criteria which a court must consider in inposing sentences are set out in the
Crimnal Law (Sentencing) Act 1988. One of these criteria is the effect of
the crime on the victimand to assist the court in this, victiminpact
statements are provided to the court.

Tasnmani a

853. The Crimnal Code Anmendnent (Life Prisoners and Dangerous Crim nals)
Act 1994 abolished mandatory |ife sentences in Tasmania and provi ded that
existing life prisoners may apply to the Supreme Court to be resentenced.

854. \Where a person is sentenced to a |life sentence the court must either
order that the person is not eligible for parole or fix a non-parol e period.
In respect of all other sentences the Parole Act 1977 fixes a non-parole
period of 50 per cent of the period of the sentence.

855. By regul ati ons made under the Prisons Act 1977, prisoners may be
granted rem ssions of sentence for good behaviour up to a maxi mum of three
mont hs so |l ong as the rem ssion does not exceed one third of the prisoner's
sentence and does not reduce the length of the sentence served to | ess than
t hree nont hs.

Victoria

856. In 1991, the Victorian Governnment passed the Sentencing Act which was
amended in 1993. The Act contains, for the first time, sentencing guidelines
which outline the factors to which the courts nust have regard in sentencing
(sections 5 and 6). A court must not inpose a sentence which is nore severe
than that which is necessary to achieve its purpose (section 5 (3)) and a
court is not to impose a sentence that involves confinement of the offender
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unless this is the only way to achi eve the purposes for which the sentence is
i nposed (section 5 (4)). The Act expands the situations in which a court can
exercise its discretion not to record a conviction and i nproves the range of
non- cust odi al sentencing options available. The aimof the Act is to provide
courts with flexibility in sentencing options so that the nost appropriate
sentence is inposed.

857. The main purposes of the Sentencing (Amendnment) Act 1993 are to

i ncrease penalties for serious sexual and violent offences, to enmpower courts
to i npose indefinite sentences on persons convicted of serious offences and
to create certain new of fences. Young persons are defined as persons under
the age of 21 years at the tinme of sentencing and are expressly excluded from
the indefinite sentences provisions.

858. Section 3 of the Act defines a serious offence to include the
fol |l ow ng:

Mur der ;
Mansl| aught er ;

An of fence agai nst any of the follow ng sections of the Crines
Act 1958:

Causing serious injury intentionally;
Threats to kill;

Rape;

Assault with intention to rape;

Incest in circunstances other than where both people are aged
18 years or ol der and each consented to engage in the sexual act;

Sexual penetration of a child under the age of 16;
Sexual relationship with a child under the age of 16;
Abduction or detention of a child under the age of 16;
Ki dnappi ng;
Arnmed robbery;
An of fence against a provision of the Crinmes Act 1958;
The common | aw of fences of rape and assault with intent to rape; and

Conspiracy to comrit, incitenent to commt or attenpting to commt, any
of the above offences.
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859. The court may inmpose an indefinite sentence in respect of a serious

of fence regardl ess of the maxi num penalty prescribed for the offence. The
prosecuti on has the onus of proving that an offender is a serious danger to
the community. An offender serving an indefinite sentence is not eligible to
be rel eased on parole.

860. \When inposing an indefinite sentence on an offender, the court nust be
satisfied to a high degree of probability that the offender is a serious
danger to the community and nmust have regard to:

Vet her the nature of the serious offence is exceptional

Anything relevant to this issue contained in the certified transcript
of any proceedi ng agai nst the offender in relation to a serious
of f ence;

Any nedical, psychiatric or other relevant report received by it;

The risk of serious danger to nenbers of the comunity if an indefinite
sentence were not inposed;

The need to protect nenbers of the community fromthe risk referred to;
and

Anyt hing el se the court thinks fit.

861. Review of an indefinite sentence is provided for in section 18H of the
Act by an application of the Director of Public Prosecutions after the

of fender has served the nom nal sentence, and at three yearly intervals
thereafter on the application of the offender

862. The Corrections (Rem ssions) Act 1991 operates in conjunction with the
Sentencing Act. This Act provides for the abolition of rem ssion and

re-rel ease permts. It ensures that convicted offenders serve the m ni mum
term of inprisonnent set by the court.

Western Australia

863. New sentencing | aws have recently been passed in Western Australia
whi ch provide a greater range of options available to courts. Specific
provision is also made that a court nust not use a particul ar sentencing
option unless it is satisfied that it is not appropriate to use any of the
options listed before that option. 1In addition, a court cannot inmpose a
sentence of inprisonnment unless either this is justified by the seriousness
of the offence or inprisonment is in the interests of the protection of the
conmuni ty.

Article 16
864. Under Australian common | aw a person acquires |legal personality at
birth. Thus, until birth, a person cannot possess |egal rights or be owed

| egal duties. Nevertheless a person may realize legal rights on birth that
have accrued prior to birth. This is particularly relevant in the situation
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where an unborn child suffers injury through the negligence of another

person. Australian courts have reasoned that a cause of action accrues if
and when the child is born alive with injuries and disabilities. Simlarly,
where an estate or interest is created in trust for the benefit of a child in
gestation, the child will acquire those rights on birth.

865. There are no circunstances under Australian |aw where | egal personality
may be derogated fromor removed. All people are subjects of the |law and are
thus entitled to the protection of the law. However, a person's |ega
capacity to act may be restricted for such reasons as mnority or insanity.

Article 17
866. There is no general right to privacy in Australian |aw. |nstead,
privacy is protected by a range of federal and state |egislation, the commn
| aw and admi nistrative instructions. In particular, the Federal Privacy

Act 1988 provides information privacy protection in relation to the
activities of the Federal Governnment and sonme non-government activities.
There are al so renedi es under state legislation or the cormon | aw for assaul t
and false inprisonnent (discussed above in regard to articles 6 and 7),
actions for trespass onto | and (di scussed above in regard to article 12) and
remedi es for breach of confidence (discussed belowin this chapter),
negl i gence and nui sance.

867. This chapter focuses first on two areas of privacy rights: rights in
relation to information held by the Federal Government and protection offered
to a person's reputation by defamation | aws and other nedia restraints.
Subsequently, privacy protection in relation to the famly and hone is

di scussed.

| nformati on privacy

Privacy Act 1988

868. In 1988 the Federal Governnment enacted the Privacy Act 1988 which
amongst other matters, protects the information privacy of individuals in
their dealings with federal government departnments and agencies. |nportant
i npetuses for the enactnment of the Act were Australia' s ratification of the
I nternational Covenant on Civil and Political R ghts in 1980 and the
recommendati ons of the Australian Law Reform Conmi ssion's report on privacy.

869. The Privacy Act 1988 protects the information privacy of individuals
inrelation to their dealings with nost federal government departnents and
agenci es by establishing m ninum standards for the collection, storage, use
and di scl osure of personal information. Together with the Freedom of
Information Act 1982, it also allows individuals access to information about
t hemsel ves which those departnents and agencies hold, and to correct that
information if necessary. These standards, called Information Privacy
Principles, are based on the O ganisation for Econom c Co-operation and
Devel opnent Cuidelines on the Protection of Privacy and Transborder Flows

of Personal Data
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870. Personal information is defined in the Privacy Act 1988 to mean

i nformati on or an opinion, whether true or not, and whether recorded in a
material formor not, about a natural person whose identity is apparent or
can reasonably be ascertained fromthe informati on or opinion

871. Certain agencies are excluded fromthe operation of the Information
Privacy Principles on the grounds of public interest. The nost inportant of
these are security and intelligence organizations.

872. The Privacy Act 1988 al so provides protection for tax file nunber
information. Tax file nunmbers are uni que nunbers issued by the Australian
Taxation Ofice to identify individuals, conpanies and others who | odge
income tax returns with the O fice. Follow ng concerns that tax file nunbers
shoul d not be used as the basis for a national identification system

provi sions were included in the Act regulating the collection, use, security
and di scl osure of the nunbers. Unauthorized use or disclosure of tax file
nunmbers is also an of fence under the Taxation Adm nistration Act 1953.

873. In 1990, the Act was anended to safeguard consuner credit information
hel d by credit providers and credit reporting agencies. The amendnments limt
the content of consumer credit information files conpiled by credit reporting
agencies and the circunstances in which they can nake reports fromthose
files. The amendnents al so regulate the use and di sclosure of credit report
information by credit providers. They give an individual rights to gain
access to, and seek amendment of, credit reporting agency files, and to be
informed if information froma credit reporting agency contributes to a
decision by a credit provider to refuse credit to that individual

874. The Privacy Act 1988 creates the office of the Privacy Conm ssioner
The Privacy Conmi ssioner's functions include:

Exam ni ng and reporting on | egislative or other proposals which may
have adverse inplications for the privacy of individuals;

Researchi ng and nonitoring rel evant devel opnents in data processi ng and
comput er technol ogy;

Pronmoti ng an understandi ng of, and encouragi ng conpliance with, the
Information Privacy Principles through publishing guidelines and
delivering educational programmes; and

I nvestigating acts or practices of federal government departnents and
agenci es that may breach an Information Privacy Principle, both in
response to conplaints by individuals and as part of the Privacy
Conmi ssioner's nonitoring role.

875. Individuals may conplain to the Privacy Conmi ssioner if they believe
their privacy has been infringed because of a breach of the Privacy Act 1988,
the Data Matching Program (Assistance and Tax) Act 1990 or the provisions
protecting information about old crimnal convictions in the Crinmes Act 1914.
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876. In relation to the Crines Act 1914, a person whose conviction has been
guashed or spent is not required to disclose the fact of that prior
conviction to any person for any purpose (subsections 85ZT (1) and 852V (1)).
Also, it is unlawful for a person who knows or who coul d reasonably be
expected to know of another person's prior conviction to disclose (wthout
that other person's consent) that information or to take account of that

i nformati on.

877. Non-conpliance with the Information Privacy Principles, the tax file
nunber gui delines issued by the Privacy Conmm ssioner or the credit reporting
requi rements contained in the Act and the Code of Conduct issued by the
Privacy Comm ssioner is deemed to be an interference with privacy. Federa
government departnents and agencies and tax file nunber recipients nust not
engage in acts that amount to interferences with privacy, and credit
reporting agencies and credit providers nust not engage in acts that breach
the Act or the Code of Conduct. A breach of the Information Privacy
Principles or the tax file number guidelines does not lead to any crimna

penalty or civil liability in danages. However, penalties of up to $150, 000
are prescribed for various breaches of the credit reporting provisions in the
Act. Individuals may conplain to the Privacy Conm ssioner about any

interference with privacy as defined by the Act. The Privacy Commi ssioner is
enpowered to i ndependently investigate any such conplaint and nmake

determ nations (including determ nations in respect of paynent of
conpensation for | oss or damage suffered as a result of the breach).

Determ nations are binding on federal governnent departments or agencies.
They are not, however, binding on tax file nunber recipients or credit

provi ders who are not federal governnent agencies. |n such cases the Privacy
Commi ssi oner or conpl ai nant nmay conmence proceedings in the Federal Court.
The Federal Court determ nes such matters de novo.

878. The Privacy Act 1988 | eaves open such rights as would normally be
available to restrain an interference with privacy by other civi

proceedi ngs, for exanple, by the grant of an injunction. |In the case of a
deni al of access to, or refusal to correct, docunents containing persona
informati on, there are the existing renedi es under the Freedom of Information
Act 1982, including recourse to the Administrative Appeals Tribunal

879. Followi ng the rel ease of the New South Wal es | ndependent Commi ssion
Agai nst Corruption report uncovering the existence of a trade in confidentia
i nformati on, the Federal House of Representatives Standing Conmmittee on Lega
and Constitutional Affairs conducted an inquiry into the protection of
confidential information and comrercial information held by the Federa
Government. In its report in June 1995 the Standing Committee nmade a tota
of 39 recomendati ons on a range of issues, including the responsibility

of senior managers for privacy and security matters, the adequacy of

adm nistrative and | egal safeguards for third party information and w ongf ul
dealings with such information, the adequacy of penalties and sanctions
applying to officers who wongly disclose information, the application and
rationalization of the crimnal lawin its protection of confidential third
party information, and renedi es and conpensation for third parties where
information relating to them has been wongly discl osed.
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Breach of confidence

880. In addition to the Privacy Act 1988, the |law of equity in Australia
recogni zes a general duty of confidentiality which arises out of the specia
rel ati onshi p between discloser and confidant. Where a person receives

i nformati on which is not public property or public know edge, the law will
restrain the recipient from maki ng unauthorized use of the information and
will hold the person accountable for any profits acquired by that use. An

i nportant factor is that the recipient knew or ought to have known that the
informati on was inparted for a limted purpose and that its disclosure was
limted to the purpose for which the information was given. A person may
argue a defence of disclosure in the public interest, however, this has been
interpreted narrowy in Australia so that it extends only to disclosures

whi ch evidence a crime or serious wongdoing or matters injurious to public
health. However if it is the Governnent that clainms confidentiality, unless
disclosure is likely to injure the public interest (here given a w der
meaning) it will not be protected.

881. There are various remedies available if a person's confidentiality is
breached. In the past, courts have granted renedi es such as an injunction to
stop the disclosure of confidential information, account of profits and
damages.

Freedom of I nformation Act 1982

882. Privacy protection at a federal level is afforded to Australian adults
and children alike by the right provided by the Freedom of Information

Act 1982 (FO Act) to gain access to and seek correction of records of one's
own personal information held by federal departnents and agenci es.

883. This Act dovetails with the Privacy Act 1988 by exenpting any docunent
(therefore not requiring it to be released in response to a request for
access) if the release of that docunment woul d i nvolve the unreasonabl e

di scl osure of personal information about any other person.

884. The FO Act also provides a consultation nechanismprior to the rel ease
of a docunent containing personal information about a person. This nechanism
applies where a request is received for access to such a docunent and it
appears to the officer dealing with the request that the person concerned

m ght reasonably wish to contend that the document is an exenpt docunent. In
such circunstances, the officer must not grant access to the docunment unless
(to the extent that it is reasonably practicable to do so) he or she has

gi ven the person concerned a reasonabl e opportunity to nake subm ssi ons and
has had regard to those subm ssions. There is also provision for the person
concerned to seek review of a decision that the document is not exenpt.

885. The then Mnister for Justice initiated a review of the FO Act. The
review was jointly conducted by the Australian Law Reform Conmi ssion and the
Admi nistrative Review Council. The final report was rel eased on

31 Decenber 1995
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Access to health records
886. In Australia an individual does not have an automatic right of access
to health records held by private sector health care providers. In

Decenmber 1995 the High Court of Australia heard an appeal against a deci sion
of the New South Wal es Court of Appeal to refuse the applicant's request for
access to her nedical records in the possession of a private medica
practitioner (Breen v. WIllianms). A decision had not been nade during the
period covered by this report.

Federal Governnent dat abases

Depart nent al dat abases

887. As stated above, the collection, storage, use and disclosure of al
personal information held by federal governnment departments is subject to the
provi sions of the Privacy Act 1988. There are also provisions in the Crines
Act 1914 and the Public Service Regul ati ons under the Public Service Act 1922
that restrict the disclosure of information. Sone departnents, however, have
addi ti onal nechani sms for protection of privacy. Two exanples are given

bel ow. the Departnment of Social Security and the Australian Taxation Ofice.

888. Wthin the Department of Social Security, the Privacy and Revi ew Branch
in the Legal Services Division operates as a consultative body advising on
guestions relating to privacy. 1t also regularly issues nationa

i nstructions and nmanual s outlining policies, practices and procedures to al
staff relating to correct information managenent under all privacy

| egi sl ati on.

889. Furthernore, the confidentiality provisions contained in the Socia
Security Act 1991 protect the personal client information held by the
Department of Social Security from unauthorized access (including

unaut hori zed conputer access), use, solicitation or disclosure. The
confidentiality provisions expressly prohibit unauthorized access to, or

di scl osure of, social security recipient information, with the inposition of
heavy penalties.

890. Disclosure of personal client information is permitted in certain

speci fied circunstances, such as where the consent of the person concerned is
obtai ned, or where the Secretary to the Departnment of Social Security
certifies that it is in the public interest to do so, for exanple, to

i nvestigate serious crine, or to deal with a life threatening situation

891. The Australian Taxation Ofice (ATO is responsible for the collection
of federal governnent taxes and as a result collects and stores persona
i nformati on concerning the financial affairs of individuals and conpanies.

892. ATO views the unauthorized access to records very seriously and
officers face crimnal and/or disciplinary action if they do so. All tax
officers are required to sign a secrecy agreenent before they comrence

enpl oynment at ATO. This includes a privacy and information security document
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that states that no officer will | ook through confidential information that
is not directly part of their work. ATO has an extensive internal canpaign
on privacy and security to remnd staff of their obligations.

893. Part of the checks and bal ances that are associated with the collection
and processing of taxpayer information include security controls. Sone of
these are to prevent unauthorized staff from gaining access to taxpayer
records and are conputer access and password based. A nenber of staff is
required to have a supervisor's approval to be granted access to a particul ar
conmputer system There are also audit trails to detect instances of attenpts
to access systens and records to which an officer my not be pernmitted
access. Wen authorized staff make unauthorized access to taxpayer

i nformati on, the ATO audit trails support detection and investigation action

894. ATO follows the prosecution policy of the Federal Governnent as

promul gated by the Federal Director of Public Prosecutions. Cases nmay either
be dealt with by prosecution in the crimnal court jurisdiction or by the ATO
internal discipline process utilizing provisions of the Public Service Act.

895. In cases of unauthorized access/disclosure of taxpayer information,

of ficers convicted of crimnal offences face maxi num penalties of two years

i mprisonnment, a fine of $10,000 or both. 1In cases of internal disciplinary
action, again depending on the severity of the offences, officers my be
counsel l ed, fined, denmpted or dismissed. In the period 1 July 1990 to

19 Decenber 1995 there have been 21 crimnal prosecutions and 48 disciplinary
actions.

Appoi nt reporting system

896. To provide data for reporting to the Governnent about progress towards
achieving its announced target of gender equality for appointments within
federal governnent discretion to governnment boards, the Public Service

Commi ssi on operates the conputer-based software system Appoint. Portfolios
use the systemto provide the Commi ssion with regular six nmonthly reports on
appoi ntnents to bodies within their responsibilities.

897. Portfolios can record, retrieve and coordi nate appoi ntnents

i nformati on. However, all reports to the Public Service Conm ssion are
aggregate in nature and do not include data relating to individua
appoi nt ees.

898. Appoint was designed for stand al one personal conputers using M crosoft
Di sk Operating System Beyond portfolios' internal reporting arrangenents,
the information is not networked, to protect the confidentiality of stored

i nformati on. Aggregated information only is provided to the Public Service
Commi ssi on by conputer disk, not through network [inks. Portfolio users are
responsi bl e for establishing appropriate internal security nechanisns to
protect individuals' personal information
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The census

899. The confidentiality of information collected in the regular nationw de
censuses that could be Iinked to individuals is guaranteed by the Census and
Statistics Act 1905.

900. AlIl Australian Bureau of Statistics (ABS) staff (including tenporary
enpl oyees) are legally bound under the Census and Statistics Act 1905 never
to rel ease personal information to any person or organi zation outside ABS.
Anyone who breaks this pledge can be fined up to $5,000 and/or jailed for up
to two years, even if no | onger enployed by ABS.

901. Conpleted census fornms are transferred fromthe collection process to
the census data processing centre under secure arrangenents. Security
personnel are enployed to prevent any unauthorized access to the processing
centre. Names and addresses of persons and househol ds collected in the
census are stored on computer files. Results fromthe census are

di ssem nated in a manner which does not enable the identification of a person
or household. To ensure this, the statistical tables released only contain
broad cl assifications and are subject to slight random adj ust nent.

902. To assure the public about the preservation of confidentiality of data
on individuals, census forns in Australia are destroyed once statistical data
have been extracted, and the names and addresses of persons and househol ds
are not stored on conputer files.

903. In Norfolk Island, census confidentiality is guaranteed by the

provi sion of the Census and Statistics Odinance 1961 which requires the
Statistician and all others involved in collation of census results to adhere
to a declaration of fidelity and secrecy. By Standing Order of the
Statistician, all census forns and related material are destroyed once fina
figures are tabul at ed.

904. The decision not to retain information on identified persons and
househol ds was reached by the Norfol k I sl and governnent after argunments for
and against their retention had been carefully weighed. A relevant factor
was the very real fear that public confidence in the census and hence the
wi |l I'ingness of individuals to provide full and accurate information about

t hemsel ves coul d be underm ned. A further consideration was the substantia
costs which would be incurred in storing and accessing the records.

State matters

905. The Federal Privacy Act 1988 also applies, with limted exceptions, to
all Australian Capital Territory agencies. |In the Australian Capita
Territory, the Onbudsman Act 1989 al so enabl es conpl ai nts agai nst officials
involving their actions to be conprehensively investigated.

906. In New South Wales, a Privacy Commttee, established in 1975, conducts
research into privacy issues, makes reports and recomendati ons to the

gover nment and non-government agencies, and investigates conplaints from
private individuals or their representatives. Although the Committee has
sonme statutory powers to require people to provide it with information, it
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endeavours to resolve all conplaints by negotiation and conciliation. It has
no power to enforce its recomendati ons. The Conmmittee has issued numerous
reports and guidelines to pronpote awareness of privacy issues.

907. The Privacy and Data Protection Bill 1994 was introduced into the

New South Wales Parlianment in April 1994 but the Bill |apsed with the change
of governnment in New South Wales in early 1995. Since then, the Bill has
been reintroduced as a private nenber's bill. The New South Wl es gover nnent
is also considering the possibility of introducing |egislation

908. In Queensland, the Privacy Comrittee Act 1984 established a Privacy
Committee to investigate issues of privacy and provide advice to the
Attorney-Ceneral on issues of privacy. The Privacy Conmittee Act 1984
expired on 14 June 1991. Queensland is currently considering inplenmentation
of the information privacy principles for public sector agencies.

909. In South Australia, a Privacy Conmttee was established in 1989. Anong
its other functions, the Committee is vested with responsibility for ensuring
conpliance with the information privacy principles based on those contai ned
in the Federal Privacy Act 1988. The South Australian Adoption Act 1988 al so
has a nunber of provisions which provide for the privacy of the child. In
addition, privacy is protected by the South Australian Freedom of Information
Act 1991 in the same way as it is protected under the Commonweal th Freedom of
I nformati on Act 1982.

910. The Tasmani an Departnent of Community and Health Services has a strong
privacy policy. The Adoption of Children Act 1988 and the Child Protection
Act 1974 have strong confidentiality provisions. The health and education
areas have a strong enphasis on a child's right to privacy.

911. In Victoria, under the Children and Young Persons Act 1989, it is an
of fence to reveal confidential information contained in a report to which a
person has access w thout the consent of the person whomthe report concerns.

912. Report No. 1 of the Western Australian Comm ssion on Gover nment
identified nore than 100 acts and regul ati ons which restrict the use which
gover nment departments and ot her public bodies may nake of information they
acquire in the course of their duties. The Conm ssion has made a numnber of
recommendations relating to the secrecy of their duties. The Wstern
Australian governnent is preparing a response to the Commi ssion's
recomendati ons.

913. The Children's Court of Western Australia Act 1988 prohibits the public
rel ease of any information about proceedings that is |likely to identify a
child. Adult courts are able to suppress the publication of identifying

mat eri al when chil dren appear before them or when the identification of
adults woul d adversely affect children

Def amat i on
914. The honour and reputation of a person are substantially protected by

the civil and crimnal actions for defamation. Certain exceptions apply to
the protection offered by defamation | aws. These include exceptions for
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comments made during the course of parlianmentary and judicial proceedings
(see further discussion on parliamentary privilege in relation to article 19
bel ow). Defamation |laws do not recognize the right of action of a group

915. The laws of defamation are conplex and vary in detail between the
jurisdictions. Attenpts to achieve uniformnational defamation |aws have
been unsuccessful to this tinme; however, at a nmeeting on 3 Novenber 1994 of
the Standing Committee of Attorneys-General, the mnisters agreed to a

nati onal working group to exam ne and comment on a defamation bill to be
produced by the New South WAl es Law Reform Commi ssion in 1995. The working
group is to consider a nunmber of issues that currently present obstacles to
uni form nati onal defamation | aws.

916. The renewed inpetus for uniformty is a result of the recent decisions
of the High Court of Australia in Theophanous v. The Herald and Wekly Tines
Limted (1994) 124 ALR 1 and Stephens v. West Australian Newspapers Limted
(1994) 124 ALR 80. Those deci sions changed defamation law in its application
to statenents nade in the course of discussion about political matters. A
majority of the High Court decided that existing defamation |laws infringe an
i mplied constitutional freedom of conmmunication on political matters. The
majority said that the existing | aw, whether based on comon | aw or statute,
did not take sufficient account of freedom of comunication in striking a

bal ance between free speech and the protection of an individual's reputation

Press

917. Privacy is also protected to sone extent in Australia by voluntarily

i nposed media restraints. For exanple, The Statenent of Principles of the
Australian Press Council indicates support for due respect for private rights
and sensitivities, and an obligation to ensure the truth and exactness of
statements, and requires that news obtained by dishonest or unfair means or

t he publication of which would involve a breach of confidence should not be
publ i shed.

918. Simlarly, each journalist of the Media Entertainnent and Arts Alliance
adheres to a Journalists' Code of Ethics which requires himor her to
“respect all confidences received in the course of his (or her) calling” and
to “use only fair and honest nethods to obtain news, pictures and documents”.
The Australian Press Council has established a procedure whereby persons may
conpl ai n agai nst a newspaper or periodical and seek a renmedy agai nst the
publ i cati on concerned.

919. Currently, journalists are seeking an absolute or qualified right to be
able to refuse to answer questions lawfully put to themin court proceedings
or by other bodies with the power to require evidence to be given, in order
to protect their sources. In this context, the rights and obligations of the
medi a are being reviewed by the Senate Standing Commttee on Legal and
Constitutional Affairs.

El ectroni c nedia

920. The Broadcasting Services Act 1992 provides for industry codes of
practice for progranmes and conpl aint procedures in relation to electronic
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medi a. Under the Broadcasting Services Act 1992, industry groups
representing conmercial and comrunity television and radi o broadcasting
licensees are required to devel op codes of practice relating to programm ng
matters and conpl aints procedures. The codes nmay relate to, anong ot her

t hi ngs, accuracy and fairness in news and current affairs, and vilification
of mnorities.

921. The codes of practice are then registered by the Australian
Broadcasting Authority (ABA). To register a code of practice, ABA must be
satisfied that the code provi des appropriate community safeguards for the
matters covered by the codes, are endorsed by a mgjority of the providers of
broadcasting services in that section of the industry, and nenbers of the
public are given an adequate opportunity to commrent on the codes. In

devel opi ng codes, broadcasters nust take into account rel evant research
conducted by ABA. ABA has the power to inpose nmandatory programe standards
where it considers that codes of practice have failed or have not been

devel oped.

922. Conplaints regardi ng programre or advertising content or conpliance
with an industry code of practice my be made, in the first instance, to the
service provider. |If a person has conplained to the service provider and is
di ssatisfied with the response, or has not received a response within

60 days, the complaint may be taken up with ABA. ABA nust investigate al
conpl aints which are correctly referred to it.

923. In an investigation, ABA has wi de discretionary information gathering
powers and may report a possible offence to the Director of Public
Prosecutions. In relation to an adverse finding by ABA agai nst the nationa

broadcasters (the Australian Broadcasting Corporation and the Specia
Broadcasting Service), ABA may give to the Mnister for Comunications and
the Arts a witten report on the matter, which he or she is obliged to |ay
before Parlianent.

Ot her privacy protections

Fam |y and the hone

924. As nentioned below in relation to article 23, neither Australian courts
nor | egislatures have been called upon to define the term*“famly”.
Accordingly, in Australia, there is no one rule of |law that grants the
famly, as a distinct entity, freedomfromarbitrary or unlawful

interference. Rather, this protection is provided by a wi de range of |aws
and practice. Some specific provisions are nmentioned below. It is unlawful
for anyone to renove a child fromthe custody of a parent except in the
execution of a proper court order or other lawful authority (for exanple,
under the child welfare legislation referred to under articles 9 and 24). To
do so woul d amount to one of a nunber of crimnal offences and would entitle
the parent to seek an appropriate court order to have the custody of the
child restored. Further, physical assaults perpetrated by fam |y nenbers on
other famly menbers would constitute a crimnal offence which would provide
lawful justification in taking action to protect those fanm |y nmenbers under
threat of further violence. This issue is dealt with in nore detail in the
section on donestic violence under article 3.
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Sexual conduct

925. In relation to sexual conduct involving only consenting adults, the
Human Ri ghts (Sexual Conduct) Act 1994 was passed by the Federal Parlianent
on 9 Decenber 1994 and cane into force on 19 Decenber 1994. The Act provides
t hat sexual conduct involving only consenting adults acting in private is not
to be subject, by or under any federal or state law, to any arbitrary
interference with privacy.

926. The background to the legislation is a comrunication to the

United Nations Human Rights Committee. |In Decenber 1991 the Conmittee was
asked by a Tasmanian citizen, M Ni ck Toonen, to exam ne sections 122 (a)

and (c) and 123 of the Crim nal Code of Tasmania and to provide a view on
whet her they were consistent with articles 2.1, 17 and 26 of the Covenant.
The provisions made anal intercourse, whether heterosexual or honosexual, and
ot her “indecent practices” between nmen, a crimnal offence. The provisions
applied to acts in private as well as acts in public. The Commttee forned
the view that sections 122 (a) and (c) and 123 of the Tasmani an Crim nal Code
were an arbitrary interference with privacy and placed Australia in breach of
article 17 of the Covenant. The Human Ri ghts Commi ssioner also decided to
undertake an independent exam nation of the rel evant sections of the
Tasmani an Crimnal Code and to exercise his powers under the Human Ri ghts and
Equal Opportunity Commi ssion Act 1986 to report formally to the
Attorney-Ceneral. The report was subsequently tabled in Parlianent on

23 August 1994. In exam ning the Tasmani an provisions, the Human Ri ghts
Commi ssi oner concluded that they were inconsistent with article 17,

article 2.1 and article 26. In response to the views of the Cormittee and
the Comm ssioner, and in the absence of any agreement on the part of the
Tasmani an Governnent to anmend the provisions in question, the then Federa
Gover nment enacted the Human Ri ghts (Sexual Conduct) Act 1994. The Act deals
only with sexual conduct in private between consenting adults. The Act does
not affect other |aws which regul ate sexual conduct in public, sexual conduct
i nvol ving children and sexual conduct to which a person does not consent.

Police interference

927. In relation to intrusion by nenbers of the police force into the hone,
searches w thout warrant can occur in all Australian jurisdictions in three
ways: by consent; under the common | aw as a search incidental to a valid
arrest; or under specific statutory power.

928. At a federal level, the main statutory power relevant to both searches
with and without warrant is found in the Crines Act 1914 as anended by the
Crinmes (Search Warrants and Powers of Arrest) Act 1994. The Crines Act 1914,
as anmended, effectively codified federal lawin relation to search warrants,
al t hough sonme m scel | aneous search powers exist in other |egislation such

as the Proceeds of Crine Act 1987 and the Financial Transaction Reports

Act 1988.

929. In relation to searches without warrant, typically statutory powers
require at |east a reasonabl e suspicion that unlawfully obtai ned goods or
weapons will be present on the person or on the property searched.
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Increasingly parlianents have sought to limt statutory powers of search
Wi t hout warrant to situations where consent is obtained or where
ci rcunst ances of urgency exist.

930. In relation to searches with warrant, the Crines Act 1914 provi des that
a warrant to search premi ses can be issued if the issuing officer is
satisfied that there are reasonabl e grounds for suspecting that there is, or
will be, evidential material at the prem ses within the next 72 hours. The
72-hour tinme limt permits a warrant to be obtained in advance where it is
anticipated that evidential material is to be taken to the prem ses. The Act
al so precludes the issue by lay justices of search or arrest warrants in
relation to federal offences. Only magistrates and justices of the peace or
ot her persons enployed in a court who are authorized to issue search
warrants, as the case may be, will be able to issue such warrants.

931. Under the Crimes Act 1914 the warrant must be executed within seven
days and the intended scope of the warrant nust be clear on its face. The
warrant nust state the offence to which it relates, a description of the
prem ses, the kind of evidential material that is to be searched for, the
name of the executing officer, the period for which the warrant remains in
force and when the warrant may be execut ed.

932. Execution of a search warrant does not of itself authorize a search of
persons or the arrest of any person found upon the prem ses unless the
warrant allows an ordinary search or frisk search to be conducted of a person
at or near the prem ses. |If a person obstructs a constable when he or she is
executing a search warrant, that person is committing an offence. The person
may then be arrested wi thout warrant, to prevent continuation of the offence
of obstructing or hindering a police officer.

933. The High Court case of Coco v. The Queen (1994) 68 ALJR 401 i nmposes
limts on the extent to which | aw enforcenent officers can trespass with

i mpunity on private property for the purpose of installing listening devices.
On surveillance operations undertaken under the authority of the

Tel ecomruni cations (Interception) Act 1979 see Monitoring of comunications,
bel ow.

934. A nunber of crimnal and civil remedies exist in regard to invasions of
privacy in the hone. The civil renedy of trespass serves to prevent a person
entering upon another’s property without lawful justification. The civil |aw
renmedy of nuisance gives further protection over enjoynment of |and by
curtailing the em ssion of noise, snoke and ot her nui sances from adj oi ni ng
properties. Crimnal offences such as offensive behaviour, breach of the
peace or offences against environmental |aws may al so be relevant. 1In al
states it is also unlawful to demand paynent for unsolicited goods and

servi ces.

Corr espondence

935. By virtue of the crimnal offences, including the offences of tanpering
with, stealing or wongfully detaining the mail, under the Federal Crines
Act 1914, interference with the mail in Australia is a rare event.
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Furthernore, the Australian Postal Corporation (Australia Post) is required
under the Australian Postal Corporation Act 1989 to performits functions in
a way consistent with Australia s obligations under any convention

936. The Australian Postal Corporation Act 1989 sets out the circunstances
in which postal information may be disclosed, for |aw enforcenment and
nati onal security purposes, by Australia Post enployees.

937. Access to the actual contents of mail is not permtted under the Act
except to enable Australia Post to fulfil its obligations to deliver mail and
conply with federal or state warrants. Circunstances in which mail may be
opened i ncl ude:

To repair nuail
To obtain sufficient information to deliver the mail; or
To destroy dangerous articles to protect public safety.

938. \Where mail has been opened or exam ned, a notice nust be attached to
the article indicating this and specifying the authority under which it has
been done. The Australian Security Intelligence Organisation Act 1979
prohibits the disclosure by Australia Post enpl oyees of information
concerning the cover or contents of a postal article, except in pursuance of
a warrant issued for reasons of national security.

939. In addition, mail can be opened at the request of Customs officers if
the officer reasonably believes that an article contains anything on which
custons duties are payable, or which is a prohibited inport or export under
federal |aw

940. Prisoners' correspondence may be subject to inspection in the interests
of maintaining prison security. The correspondence of persons in nenta
institutions may also be inspected in accordance with | egislative provisions
and, in some jurisdictions, institutional rules.

Mbni toring of communi cations

941. The interception of telecomunications is prohibited under the Federa
Tel ecomruni cations (Interception) Act 1979, unless permtted by warrant

i ssued by a prescribed authority in the interests of national security or in
connection with the investigation of specified serious offences. The serious
of fences specified include nmurder or kidnappi ng, or offences, punishable by
at | east seven years' inprisonnent, involving |loss of a person's life,
serious personal injury, trafficking in narcotic drugs, serious fraud or
serious loss to the revenue of the federal or a state governnent.

942. The agencies to which warrants are issued nmust report to the
responsi bl e mnister on the assistance derived fromeach warrant. Moreover,
a report is made annually to the Federal Parlianent on the extent and
effectiveness of warranted interceptions perforned for |aw enforcenent

pur poses. The Tel ecommuni cati ons (I nterception) Act 1979 al so nakes

provi sion for the inspection of records by the Orbudsman in cases involving
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interceptions by the Australian Federal Police and the National Crine

Aut hority, by the Inspector-General of Intelligence and Security in cases
involving the Australian Security Intelligence Organisation, and by state
Orbudsman bodi es.

943. Mbst jurisdictions also have | egislation regulating the use of
listening devices. |In general, the |legislation prohibits the nonitoring of
private conversations by means of a |istening device unless the person using
the listening device is a party to the conversation or is authorized by a
prescribed authority to use a |listening device in connection with the

i nvestigation of serious offences.

944. The Federal Governnent is considering the need for nore extensive

privacy protection in the tel ecomunications sector. In Decenber 1992, the
nati onal tel econmunications regulatory authority, AUSTEL, rel eased a report,
“Tel ecommuni cations privacy”. As part of the response to that report,

AUSTEL, at the request of the Mnister for Conmunications and the Arts,
established a Privacy Advisory Comrmittee to consider tel ecommunications
privacy issues. That comrittee is currently exam ning a range of issues,
i ncluding tel emarketing and cal ling nunber display technol ogy.

Article 18

945. In Australia freedom of thought, conscience and religion, and its

mani festations, are matters left largely to individuals. Little |egislation
exi sts to inpose restrictions on the exercise of such freedonms nor is there
any coercion to change or renounce any view or belief. Legislation which
exists in regard to the matters addressed in this article is mainly concerned
with religion and is outlined bel ow

946. The 1991 Australian census recogni zed over 70 religions adhered to by
Australians. All of the major world faiths are represented in Australia, as
are smaller religions such as the Society of Friends, the Baha'i faith and
Caodai sm Approxi mtely 77 per cent of Australians who took part in the
census identified with a formof religious belief. Over half of the
respondents identified thenselves as either Anglican or Catholic.

Freedom of religion

Federal matters

Constitutional guarantee

947. The Australian Constitution does not contain a specified head of

| egi sl ati ve power to enable the Federal Government to |legislate directly on
the subject of religion or belief. Rather, section 116 of the Constitution
provi des:

“The Commonweal th shall not make any |aw for establishing any religion
or for inposing any religious observance, or for prohibiting the free
exercise of any religion, and no religious test shall be required as a
qualification for any office or public trust under the Commonweal th.”

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 175

948. Section 116 is directed only to the Federal CGovernnment and does not
inhibit the power to legislate on matters of religion and belief in the
states. State lawin relation to religious freedomis outlined in the
foll owi ng section.

949. The scope of the freedom of religion guaranteed under the Constitution
has been di scussed in two major decisions of the H gh Court of Australia
outlined bel ow.

950. In Attorney-Ceneral for Victoria; ex rel Black v. Commonwealth (1981)
55 ALJR 155, the Attorney-General for Victoria argued that certain federa

| egislation, insofar as it resulted in financial benefits for schools
conducted by or on behalf of religious bodies, infringed the “establishment
clause” in section 116 of the Constitution. The High Court rejected this
argunment and interpreted section 116 as prohibiting the Federal Governnent
from meki ng any |law “for conferring on a particular religion or religious
body the position of a state (or national) religion or church”. The
particul ar | aws under chall enge were directed to the advancenent of education
and did not have the purpose or effect of setting up any religion or
religious body as a state religion or a state church. One of the effects of
this case is the recognition that the Federal Governnment may be involved with
religious authorities, at least in pursuit of a “secul ar purpose”

951. In 1983, the Hi gh Court considered the concept of religion in the
Church of the New Faith v. the Conmi ssioner for Payroll Tax (1982-1983) 154
CLR 120. That case arose out of a claimby the Church of the New Faith that
it was a religion and thus qualified for certain taxation exenptions under
the law of the State of Victoria. Special |eave to appeal to the Hi gh Court
was sought in order to argue the question whether scientology was a religion
The Court decided it was a religion

952. The High Court decided that the test of religion should not be confined

to theistic religions. 1In three separate judgements menbers of the court
identified characteristics or criteria by which a “religion” could be
identified. 1In a joint judgement, Acting Chief Justice Mason and

Justice Brennan stated:

“Freedom of religion, the paradi gmfreedom of conscience, is of the
essence of a free society. The chief function of the lawin the
definition of religion is to mark out an area wi thin which a person
subject to the lawis free to believe and to act in accordance with his
belief without legal restraint .... The absence of a definition which
is universally satisfying points to a ... fundanmental difficulty
affecting the adoption of a definition for |egal purposes. A
definition cannot be adopted nerely because it would satisfy the
majority of the comunity or because it corresponds with a concept
currently accepted by that majority. The devel opnent of the | aw
towards conplete religious liberty and religious equality ... would be
subverted and the guarantees in s116 of the Constitution would |ose
their character as a bastion of freedomif religion were so defined as
to exclude fromits anmbit religions out of the main streans of
religious thought. Though religious freedomand religious equality are
beneficial to all true religions, mnority religions - not well
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established and accepted - stand in need of special protection ... It
is nore accurate to say the protection is required for the adherents of
religions, not for the religions thenselves ... it would be
contradictory of the law to protect at once the tenets of different
religions which are inconpatible ... Protection is accorded to preserve

the dignity and freedom of each nan so that he may adhere to any
religion of his choosing or to none. The freedom of religion being
equally conferred on all, the variety of religious beliefs which are
within the area of legal imunity is not restricted. ... There can be
no acceptabl e discrimnation between institutions which take their
character fromreligions which the majority of the conmunity recognizes
as religious and institutions that take their character fromreligions
whi ch | ack that general recognition.” (pp. 130-132).

953. Discrimnation on the ground of religion in enploynent in the federa
civil service is dealt with in the Federal Public Service Act 1922. That Act
was anended by the Public Service Reform Act 1984, inter alia, to require
that the powers in respect of appointnents, transfers and pronotions in the
public service be exercised in accordance with procedures that preclude

di scrimnation on various grounds, including religion

Hunman Ri ghts and Equal Opportunity Comm SSion

954. The Human Ri ghts and Equal Opportunity Conm ssion Act 1986 establishes
the Human Ri ghts and Equal Opportunity Comm ssion (HREOC). The Act enables
the Human Ri ghts Comm ssioner to conciliate conplaints of discrimnation on
the ground of religion in the areas of enployment or occupation. HREOCC is
enpowered to conciliate on a breach by the Federal Governnent of freedom of
religious opinion as provided for in articles 2 (1) and 18 of this Covenant.

955. From February 1993, the Human Ri ghts and Equal Opportunity Comm ssion
Act 1986 was extended to enpower HREOC to inquire into acts or practices of
t he Federal Governnment which are inconsistent with the rights contained in
the Declaration on the Elimnation of Al Forms of I|Intolerance and of

Di scrimnation Based on Religion or Belief (the United Nations Declaration).

956. HREOC may al so exam ne federal legislation to determ ne whether it is
consistent with the rights in the United Nations Declaration or this Covenant
and report to the Federal Attorney-Ceneral on action that should be taken by
t he Federal Governnment on matters relating to human rights. In addition
HREOCC has power to conduct research and educational programes and to pronote
under st andi ng and acceptance of these rights.

State matters

957. The Australian Capital Territory Discrimnation Act 1991 provi des that
it is unlawmful for a person to discrimnate on the ground of religious
conviction. The Act provides that an enployer may not refuse perm ssion for
enpl oyees to carry out a religious practice during working hours, if the
practice is one which is recogni zed as necessary or desirable by persons of
that religious conviction, which may reasonably be performed during working
hours and whi ch does not subject the enployer to any unreasonabl e detriment.
The Act also makes it unlawful to discrimnate on the ground of religious
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conviction in a nunber of areas, including access to professional or trade
organi zati ons, education (subject to sone exceptions) and the provision of
goods, services, facilities and acconmopdati on

958. In New South Wales the Anti-Discrimnation Act 1977 does not provide
for a ground of unlawful discrimnation on the basis of religion or religious
belief. This reflects the New South Wal es Governnent's broader policy that
anti-discrimnation | aw should not interfere with the basic right of
religious organi zations to propagate religion in accordance with their
religious doctrines.

959. The New South Wal es Law Ref orm Commi ssi on exam ned the possible
coverage of religious discrimnation in the course of its current reference
concerning the Anti-Discrimnation Act 1977. A discussion paper, with draft
recommendati ons, was released in |ate 1995.

960. The Northern Territory Anti-Discrimnation Act 1992 provides that a
person shall not discrimnate agai nst another person on the ground of his or
her religious belief or activity.

961. The Queensland Anti-Discrimnation Act 1991 prohibits discrimnation on
the basis of religion. 1In addition, under the Queensland Crimnal Code it is
an offence to disturb any gathering for religious worship or obstruct or
assault any mnister of religion while perform ng the duties of his or her

of fice.

962. The South Australian Summary O fences Act 1953 al so makes it unl awf ul
to interrupt or disturb religious worship or to interrupt or disturb persons
officiating at any religious neeting.

963. In Tasmania, the Constitution Act 1934 provides for the follow ng
guar antee of freedom of conscience and religion

“Freedom of conscience and free profession and practice of religion
are, subject to public order and norality, guaranteed to every citizen

“No person shall be subject to any disability, or be required to take
any oath on account of his religion or religious belief and no
religious test shall be inposed in respect of the appointnent to or
hol di ng of any public office.”

964. The Victorian Equal Opportunity Act 1995 prohibits direct and indirect
di scrimnation on the grounds of religious belief or activity, except for

di scrimnation by religious bodies or religious schools if it is necessary to
avoid injury to religious sensitivities, or is in accordance with rel evant
religious beliefs or principles, or discrimnation if it is necessary to
conply with a person's genuine religious beliefs or principles.

965. The Western Australian Equal Opportunity Act 1984 makes it unlawful to

di scrimnate on the ground of religious conviction or because of an absence
of religious conviction in various circunstances.
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Freedomto manifest reliagion

966. In Australia, the freedomto manifest one’'s religion or belief is
subject to restrictions applying generally under the ordinary |aws of
Australia. In Church of the New Faith v. The Conm ssioner for Payroll Tax

(1982-1983) 154 CLR 120, referred to above, Acting Chief Justice Mason and
Justice Brennan put the principle in the follow ng way:

“The area of legal inmmnity marked out by the concept of religion
cannot extend to all conduct in which a person may engage in giving
effect to his faith in the supernatural. The freedomto act in
accordance with one's religious beliefs is not as inviolate as the
freedomto believe, for general |laws to preserve and protect society
are not defeated by a plea of religious obligation to breach them...
Conduct in which a person engages in giving effect to his faith in the
supernatural is religious, but it is excluded fromthe area of |ega

i munity marked out by the concept of religion if it offends agai nst
the ordinary laws, i.e. if it offends against |laws which do not

di scrimnate against religion generally or against particular religions
or agai nst conduct of a kind which is characteristic only of a
religion.” (pp. 135-136)

967. For exanple, in Adel ai de Conpany of Jehovah’s Wtnesses Inc. v.
Commonweal th (1943) 67 CLR 116 the High Court took the view that section 116
of the Constitution did not prevent the CGovernnent from making |aws

prohi biting the advocacy of doctrines or principles which, though advocated
i n pursuance of religious convictions, are prejudicial to the prosecution of
a war in which Australia is engaged. The case arose from a declaration by
the Federal Governnent during the Second World War that a nunber of

organi zations, including the Adel ai de Jehovah’s Wtnesses, were prescribed
organi zations prejudicial to the defence of Australia. Federal governnent
agents occupi ed the Adel ai de prem ses of the church, confiscating records and
excl udi ng church nenbers from the building.

968. However, no | aws exist specifically to prevent the exercise of an
individual's right to freedomof religion. Fromtinme to tinme concerns have
been expressed that the activities of certain religious sects may infringe
the rights and freedons of other menbers of the comunity. The Federa
Government has taken the attitude that it is not appropriate to legislate to
restrict the activities of religious sects. However, to the extent that such
activities would breach existing laws, in particular, crimnal |aws, then
such matters should be dealt with as breaches of the |aw are normal |y dealt
with, namely, by the courts.

969. The practice of religious belief is in fact facilitated by a nunber of
statutory enactnments. The incone of a religious institution is exenpt from
the payment of income tax. Several jurisdictions have a special statutory
of fence of disturbing persons awfully assenbled for religious worship. In
sonme jurisdictions, privilege is conferred on a confession made by a person
to a nenber of the clergy. Provision is also made for nenbers of the clergy
to officiate at weddings and for the funding of church schools. The Defence
Act 1903 provides some exenptions frommlitary service in the event of
Australia being attacked or invaded by an enenmy or arnmed force. The Act
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exenpts persons from service whose consci enti ous beliefs (which may include
religious beliefs) do not allow themto participate in war or warlike
operations. In addition, the Act provides the exenption in relation to
peopl e whose conscientious beliefs do not allow themto participate in a
particul ar war or warlike operations.

970. Prisons provide for religious services to be carried out and for
prisoners to have regular contact with a nmenber of the clergy if required.

In Victoria, under the Corrections Act 1986 every prisoner has the right to
be provided with special dietary food where the Governor is satisfied that
such food is necessary for nedical reasons or on account of the prisoner's
religious beliefs or if the prisoner is a vegetarian. A prisoner is also
entitled to practise a religion of his or her choice and, if consistent with
prison security and managenent, to join with other prisoners in practising
that religion and to possess such articles as are necessary for that purpose.

971. There are nunerous ot her provisions concerning religious beliefs and
practices. These include exenption fromjury service for mnisters of
religion and nenbers of religious orders, provision for conscientious
objection (including on religious grounds) to trade union nenbership, the
exenption fromthe Federal Human Ri ghts and Equal Opportunity Commi ssion

Act 1986 and the Sex Discrimnation Act 1984 of certain religious acts or
practices, neasures to protect Aboriginal and Torres Strait |slander sacred
sites, the recognition of religious obligations in special meat slaughtering
rites, special arrangenents to allow postal or pre-poll voting where
religious beliefs or nenbership of a religious order prevent attendance at a
pol ling booth, sales tax exenptions on religious goods and other tax
exenptions for religious bodies and the alternative use of an affirmation, if
preferred, to swearing an oath on the Bible when giving evidence in court and
in other proceedings.

Rel i gi ous educati on

972. Education in Australia is provided across all jurisdictions by both
gover nment and non-government schools. All schools are required to conply
with certain educational standards which are |laid down by the Departnent of
Education in the particular jurisdiction. A high percentage of

non- gover nment schools are run by churches or religious communities. These
school s are recogni zed as playing an inportant role in the education of
children in Australia. Information concerning the education systemin
Australia is provided in Section G and detailed information on religious
education in schools is provided in paragraphs 346 to 351 of Australia’'s
first report under the Convention on the Rights of the Child.

Limtations

973. Sonme minor limtations do exist on the freedom of persons to exercise
their beliefs fully. Mst jurisdictions have legislation to provide that if
a parent refuses (usually on religious grounds) to give consent to a child
receiving a blood transfusion and two or nore |legally qualified nmedica
practitioners believe that a blood transfusion is necessary to save the
child s life, a legally qualified nmedical practitioner who perfornms the

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 180

transfusi on upon the child will be deenmed for all purposes to have perforned
the transfusion with the authority of the person legally entitled to
aut hori ze the transfusion.

974. Although prisons provide for religious services to be conducted and for
prisoners to have regular contact with a nmenber of the clergy if required,
the nature of the institution may not allow certain prisoners to practise al
aspects of their religion (for exanple, as to dress and diet).

Article 19

975. In Australia, everyone has the right to hold opinions wthout
interference. Wile, generally, everyone in Australia also has the right to
freedom of expression, the effective use of freedom of expression is
constrained to some extent by the laws and practices outlined bel ow

976. The extent to which |aws and practices mght restrict freedom of
expression is a matter which itself is subject to nmonitoring. The Human

Ri ghts and Equal Opportunity Comm ssion can receive conplaints of violations
of article 19 of the Covenant in areas of federal responsibility. In the
Australian Capital Territory, Queensland, the Northern Territory, Victoria
and Western Australia, legislation exists to enable the bringing of

conpl aints of discrimnation on the ground of |awful religious or politica
belief or view or engaging in any lawful religious or political activities.

977. In relation to restrictions on expression, the follow ng discussion
deals with the ownership of, and political content in, broadcasting, civi
servants’ and journalists’ use of information held by governnents, Australian
censorship laws, contenpt of court and the encouragenent to expression

provi ded by parlianmentary privilege. Control on the publication of court
hearings is referred to above in comments in relation to article 14. The
maj or restriction on the right of freedom of expression which is constituted
by the | aw of defamation is discussed above in coments in relation to
article 17. Freedom of expression may al so be affected by the | aws of
various Australian jurisdictions regulating public assenblies and behavi our
in public places. This topic is discussed below in comments on article 21

Br oadcasti ng

Owner shi p

978. Regul ation of broadcasting in radio and television in Australia is a
federal governnent responsibility which in practice is co-ordinated by two
acts: the Broadcasting Services Act 1992 and the Radi oconmmuni cati ons

Act 1992. Cenerally, the Broadcasting Services Act 1992 governs the types of
services that require a licence and the Radi ocomuni cations Act 1992 governs
the licensing of transmtter technology. The follow ng discussion deals
solely with the provisions of the nore relevant of these Acts, the
Broadcasti ng Services Act 1992.

979. The Federal Parlianent intends that different |evels of regulatory

control be applied across the range of broadcasting services according to the
degree of influence that different types of broadcasting services are able to
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exert in shaping comunity views in Australia. Categories with little or no
public interest concern, such as those with narrow appeal, are authorized
under the standing authority of “class licences”, and require no individua
licensing, apart from appropriate technical |icensing. Those services with a
hi gher | evel of public interest concern, or services of w de appeal, are
licensed individually. The regulatory authority established under the Act is
the Australian Broadcasting Authority (ABA).

980. The Broadcasting Services Act 1992 provides for six types of
broadcasting services. They are listed bel ow.

Nat i onal broadcasting services. These enconpass tel evision and radio
services provided by the Australian Broadcasting Corporation and the
Speci al Broadcasting Service and are nostly budget funded. Nationa
broadcasting services are available free to the public. No licence is
required for these services under the Act.

Commerci al broadcasting services. These enconpass all general interest
tel evision and radio services that are provided for profit resulting
fromthe carriage of advertisements. They are available free to the
public but are required to be |icensed under the Act.

Comunity broadcasting services. These are provided free to the public
for comrunity purposes, but must not be provided as part of a
profit-maki ng enterprise. They nust be |icensed under the Act.

Subscription broadcasting services. These services are progranmes of
wi de appeal provided to viewers for a subscription or progranme-based
fees. A licence is required for operation under the Act.

Subscription narrowcasting services. These services are directed at
speci al interest groups and/or are provided in limted | ocations and/or
for alimted period or to cover a special event. Narrowcasting
services do not require a licence to operate under the Act.

Open narrowcasting services. These are simlar to subscription
narrowcasti ng services, except that they are provided free of direct
charges to those with appropriate reception equi pnent. Again no
licence is required.

981. Licence renewal is required at |east once every five years. |n nost
circunstances renewal is automatic. Licensees and applicants for |icences
will only be deened unsuitable where ABA considers that there is a
significant risk of their commtting an offence agai nst the Broadcasting
Services Act 1992 or breaching licence conditions.

982. ABA administers the grant of broadcasting service bands to applicants.
The M nister has reserved some of the broadcasting services bands for the
nati onal broadcasting services (see above) and for free grant to community
broadcasti ng services (see above) under a conparative merit selection
process. All other channel capacity is to be allocated by ABA t hrough a
price-based allocation process and, in single service markets, through an
adm ni strative allocation process. Initially, the allocation processes are
restricted to aspirant commerci al broadcasters and then to other types of

br oadcasters.
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983.

The Broadcasting Services Act 1992 places clear control limts on

comerci al broadcasting service |icences to encourage diversity in, and to
ensure that Australians have effective control of, the nore influentia
broadcasti ng servi ces.

984.

In relation to commercial tel evision, ABA nust be satisfied in the

following three regards prior to issuing a |licence.

985.

A person nmust not control |icences whose conbined |icence area
popul ati ons exceed 75 per cent of the population of Australia.

A person may only control one comrercial television broadcasting
licence in the sane licence area except in special circunstances and
with prior approval from ABA

Foreign control of commercial television broadcasting licences is

prohi bited, no foreign person may have “conpany interests” in a licence
exceedi ng 15 per cent, and aggregated foreign ownership in a |licence
nmust not exceed 20 per cent.

As regards comrercial radio, a person cannot control nore than two

comerci al radi o broadcasting licences in the sane |icence area

986.

987.

Mor eover, a person is not permtted to control

A conmerci al television broadcasting |icence and a comercial radio
broadcasting |icence that have the sanme |icence area

A conmercial television broadcasting |icence and a newspaper that is
associated with the |icence area; or

A conmmercial radio broadcasting |licence and a newspaper that is
associated with the |licence area.

Lesser limts are placed on comrercial radio than on comrercia

tel evi si on because the | arger number of radio services being provided reduces
the influence of individual services.

988.

Final ly, ABA regul ates directorshi ps of nmedia-rel ated conpani es.

A person is prohibited frombeing a director of a conpany that
controls, or of conpanies that between them control, a prohibited
combi nati on of media outlets.

A person who controls one or nore comercial broadcasting |icences or
newspapers is prohibited frombeing a director of a conpany with nedia
hol di ngs, if, between them the person and the conpany control a
prohi bi ted conbi nati on of nmedia outlets.

Not more than 20 per cent of the directors of a commercial television
broadcasting |icensee may be foreign persons.
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989. In order to provide certainty for licensees and their owners, ABA is
enpowered to give opinions as to whether a certain arrangenent constitutes
control or not. Reporting requirenents are reduced to the mni mum required
for effective nonitoring of the control regine.

Cont ent

990. As discussed in the conmentary on article 17, the Broadcasting Services
Act 1992 and the Australian Broadcasting Authority under the Act are al so
concerned with the content of broadcast programmes. There are defined
standards for Australian content on conmercial television and children’'s

tel evision standards on commercial and comrunity tel evision broadcasting
services. A flexible reginme exists that allows codes of practice and
programe standards to devel op and evolve in response to changi ng comunity
attitudes. ABA has reserve powers to set standards or inpose |icence
conditions requiring conpliance with codes of practice if the latter fail

991. The Broadcasting Services Act 1992 al so i nposes sone requirenents in
relation to the broadcasting of political matter. The main features are:

That political matter nust be clearly attributed to its authors;

The inposition of bans preventing the televising of election matter for
a short period before the date of elections; and

That if, during an election period, a broadcaster broadcasts el ection
matter, the broadcaster nust give reasonable opportunities to broadcast
election matter to all political parties contesting the election, being
parties that were represented in either House of the Parlianent for
which the election is to be held at the tine of its |ast neeting before
the el ection period.

992. These restrictions are |less stringent than conditions inposed under the
predecessor Act to the Broadcasting Services Act 1992. The earlier Act

prohi bited, with narrow exenptions, the broadcasting of politica
advertisenents at all tines. The ban applied in respect of all |evels of
every government and in respect of the national broadcasters (the Australian
Broadcasti ng Conmi ssion and the Special Broadcasting Service) and |icensed

br oadcasters.

993. The Act noreover provided for the banning of advertisenents by federa
government departnents and authorities during the inmrediate run up to a
federal election or referendum and by departments and authorities of the
Northern Territory and the Australian Capital Territory during the run-up to
el ections in those jurisdictions.

994. The then Human Ri ghts Comm ssi oner expressed to the Federal Governnent
his formal opposition to the legislation on the grounds that it was
inconsistent with articles 19 and 25 of the Covenant. The constitutionality
of the ban on political advertising was tested in 1992 in Australian Capita
Television Pty. Ltd. v. Commonwealth ((1992) 108 ALR 577) (the Politica
Advertising case). The Hi gh Court was asked to deci de whether there was an
i mplied constitutional freedom of conmuni cation which invalidated the
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sections of |egislation containing the above ban. 1In their decision, six of
the seven judges held that the provision by the Constitution of a system of
representative denocracy necessarily inplied a freedom of comuni cation
This freedom was variously described by the judges as: “freedom of

comuni cation, at least in relation to public and political discussion”
(Mason CJ); “that freedom of discussion of political and economc matters
which is essential to sustain the system of representative governnent”
(Brennan J); “freedom ... of conmunication about matters relating to the
Gover nment of the Commonweal t h” (Deane and Toohey JJ); “freedom of politica
di scourse” (Gaudron J); and “freedom of participation, association and
comuni cation in respect of the election of the representatives of the
peopl e” (MHugh J).

995. The essence of the High Court’s reasoning was that there is inmplicit in
the Constitution a guarantee of freedom of conmunication in relation to
political matters. This freedomis said to be essential to the proper
functioning of our system of denocratic, representative governnent. The
freedomis not absolute, but the restrictions inposed under the predecessor
Act were said (with one dissent) to go further than was reasonably necessary.

996. A second case in 1992 also dealt with the inplied constitutional right
to communi cation. The case arose froman article published in The Australian
newspaper in which the Australian Industrial Relations Conm ssion was
described as “corrupt” and “conpliant”. It was argued that such description
vi ol ated section 229 (1) (d) (ii) of the Industrial Relations Act 1988, which
provi ded that a person shall not use words calculated to bring the Industria
Rel ati ons Commission into disrepute. |In Nationwide News v. WIlls ((1992) 108
ALR 681) (the Nationwi de News case), the full bench of the H gh Court held
that the law violated the inplied constitutional freedom of public discussion
of political and econom c matters/conmunication of information and opinions
regarding matters relating to the Governnent.

997. A nunber of judges recognized that certain restrictions on

comuni cation woul d be appropriate in “an ordered society” to address
conmpeting public interests. Chief Justice Mason suggested in the Politica
Broadcasting case that a distinction should be made between restrictions
which target ideas or information and those which restrict an activity or
nmode of communication. In his assessnment, the latter type was nore
susceptible of justification. Material considerations in determ ning whether
a restriction is permtted include:

Whet her the restriction is proportionate to the conpeting public
interest to be served (Political Broadcasting case per Mason CJ); and

VWhether it is practicable to protect that conpeting interest “by a |ess
severe curtail nent of the freedonf (Nationw de News case).

Censorship

998. The Federal Governnent’s censorship powers derive fromsection 51 of
the Australian Constitution, the power to regulate overseas and interstate
trade, and section 122, the power to make laws with respect to the
Territories.
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999. These censorship powers are defined in the Custons (Prohibited |Inports)
Regul ati ons and the Custons (Ci nematograph Filnms) Regul ations (the

Regul ations); the latter authorize the establishment of the Film Censorship
Board (the Board) and the appeal body, the Filmand Literature Board of

Revi ew (the Revi ew Board).

1000. Inported filns for public exhibition are exanmined in terms of the
Regul ati ons to determ ne whether they should be registered. Once registered,
they are classified by the Censorship Board in accordance with state | aws,
under arrangenents which have been in force with the Federal Governnent

since 1949.

1001. Federal and state governnents have agreed to a coordi nated approach for
the classification of home videotapes, publications and conputer ganes,
endorsing the Australian Capital Territory Classification of Publications
Ordi nance 1983 (the Ordinance) as a | egislative nodel .

1002. The 1949 federal and state government agreenents (and succeedi ng
agreenents) and the arrangenents set out in the precedi ng paragraph conbine
to provide a legal framework for the classification of filns, videotapes,
publi cati ons and conputer ganes.

1003. Notwi thstandi ng the agreements and arrangenents, sone states retain
some powers. Relevant ministers in Western Australia and South Australia may
vary deci sions of the Censorship Board and the Review Board in relation to
cinema films in their respective states. |In Western Australia this power
extends to videotapes. Western Australia maintains a separate regine for the
classification of publications. South Australia and Tasmania maintain
classification of publications boards which may vary deci sions of the
Censorship Board in relation to honme videotapes; the South Australian and
Western Australian boards may al so vary decisions of literature
classification officers (see below). The Tasmani an board operates that
state’s literature classification schene.

Videos and fil ns

1004. In Australia, classification of cinema filmnms, home videotapes and
conmput er ganmes i s conpul sory. Decisions of the Censorship Board in these
areas are taken by majority vote and against criteria set out in relevant
legislation and in formally gazetted classification guidelines which are
periodically updated to neet changi ng conmunity standards. The Board's
deci si on-maki ng al so gives effect to the fundanental principles of the
Nati onal Cl assification Code:

Adul ts should be able to read, see and hear what they want;

M nors shoul d be protected frommaterial likely to harmor disturb
t hem

Everyone shoul d be protected from exposure to unsolicited material they
find of fensive; and
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The need to take account of community concerns about:

Depi ctions that condone or incite violence, particularly sexua
vi ol ence; and

The portrayal of persons in a demeani ng manner
1005. The Board is enpowered to:
Refuse to register a filminported for public exhibition if, in the
Board’s opinion, it is “blasphenmous, indecent or obscene”; “likely to

be injurious to norality”; or “undesirable in the public interest”.

Classify a filmas:

G Suitable for all ages;

PG Par ent al gui dance recomended for persons under
15 years;

ML5+ Recommended for mature audi ences 15 and over

MA15+ Restrictions apply to persons under 15;

R18+ Restricted to adults 18 years and over; or

Ref use Refused cl assification

Classify comercial videotapes as:

G Suitable for all ages;

PG Par ent al gui dance recomended for persons under
15 years;

ML5+ Recommended for mature audi ences 15 and over

MA15+ Restrictions apply to persons under 15 years;

R18+ Restricted to adults 18 years and over;

X Restricted to those 18 years of age and over, and

may i nclude explicit depictions of non-violent
sexual acts involving consenting adults (videos in
Australian Capital Territory and Northern Territory
only); or

Ref use Refused cl assification
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Cl assify computer ganes as:
G Suitable for all ages;
(€3] Sui tabl e for people over 8 years;
M Recommended for mature audi ences 15 and over;
MA Restrictions apply to persons under 25; or
Ref use Ref used cl assification

Approve or refuse to approve a range of advertising material related to
t he above.

1006. Literature classification officers attached to the Ofice of Film and
Literature Classification classify publications for all states except Wstern
Australia and Tasnani a as:

Unrestricted;

Restricted - Category 1;
Restricted - Category 2; or
Refused cl assification

1007. When the Act cones into force this function will be assumed by the
Classification Board (successor to the Censorship Board).

Enf or cenent

1008. The Censorship Board’ s consuner advice about the content of non-Gfilns
and vi deot apes must, by |law, be displayed with classification markings on the
rel evant cassettes and on related filmand video adverti sing.

1009. Enforcenent of this requirement, and other rel ated neasures, is the
responsibility of the State authorities.

Literature

1010. Literature classification in Australia is at present voluntary. Under
t he Federal C assification (Publications, Filns and Conputer Ganes) Act which
will come into operation on 1 January 1996, certain literature, for exanple
adult magazines, will require nmandatory classification. As a precursor to
that | egislation and in response to comunity concern, in June 1992, new
guidelines for the classification of publications were endorsed by mnisters.
The new gui delines inpose tighter controls over what constitutes acceptable
material for covers of nmagazines.

1011. Enpl oyees of the Ofice of Filmand Literature Classification within

the Attorney-Ceneral’s Departnent are appointed as literature classification
officers. They classify printed matter on behalf of the governments of the
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Australian Capital Territory, the Northern Territory, Queensl and,
New South Wales, Victoria and South Australia. As nentioned above,
Western Australia and Tasmani a operate their own schenes.

Super hi ghway

1012. The growth of the information superhighway will involve the

di ssem nation of information and the growth of interactive conmunication
internationally on a scale and at a rate that is unprecedented. The speed,
vol une and conpl exity of electronic comruni cations and information

di ssemi nation and the capacity of new technol ogies to disregard nationa
boundari es pose challenges to existing legal rules and systens.

1013. In 1994, a joint task force fromthe federal Attorney-General’s
Department and t he Department of Communications and the Arts exam ned issues
arising fromthe need for a legal framework for the information superhighway.
The task force's “Report on the regulation of conputer bulletin board
systems” was released in Cctober 1994. The task force favoured a schene

i nvol ving the devel opment and adoption of an industry code of practice (which
woul d include the application of guidelines in dealing with varying types of
content) backed up by crimnal sanctions to ensure conpliance with the
schene.

1014. In the context of the task force's report and at the direction of
federal and state censorship mnisters, in the second half of 1995,

consul tations were under way with industry participants and with many of the
users of the new technology in the comunity. |In particular, the Mnister
for Conmmuni cations and the Arts has directed the Australian Broadcasting

Aut hority (ABA) to investigate the nature and content of emerging online
services and to devel op strategi es and neasures for online service providers
to nmeet community concerns. ABA had not conpleted its investigation during
the period covered by this report.

1015. Currently, section 85ZE of the Crines Act 1914 penalizes the
di ssem nation of offensive material on a tel econmunications service.
Section 85ZE st ates:

“A person shall not know ngly or recklessly use a tel econmuni cations
service supplied by a carrier to nenace or harass another person; or
use a tel ecommuni cations service supplied by a carrier in such a way as
woul d be regarded by reasonabl e persons as being, in all the

ci rcunst ances, offensive.

Penalty: |Inprisonnment for one year.”

Governnment i nfornation

Civil servants

1016. All Australian jurisdictions require their civil servants to keep
confidential information relating to their work, duties and responsibilities.
The Federal Governnent and sone state governnments al so i npose restrictions on
public comrent by civil servants.
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1017. At a federal level, section 70 of the Crinmes Act 1914 coupled with
regul ation 35 of the Public Service Act 1922 effectively prohibit the

di sclosure of all information by a federal public servant other than in the
course of the officer’s official duty.

1018. In New South Wal es, the Public Sector Code of Conduct recognizes that
public servants, as nmenbers of the comunity, have the right to make public
coment and to enter into public debate on political and social issues.
However, the Code also sets out the follow ng circunstances where public
coment by public sector enployees is inappropriate:

Where there is an inplication that public conment, although made in a
private capacity, is in sone way an official coment of the governnent
or of the public servant’s organization; or

Where public comrent, regardl ess of the connection or |ack of
connection with a public servant’s normal duties, anpunts to criticism
sufficiently strong or persistent to give rise to the public perception
that the officer is not prepared to inplenent or admnister the
policies of the government of the day as they relate to his or her
duties.

1019. The Code specifies that a public servant should only disclose other
official information or docunents acquired in the course of his or her

enpl oynment when required to do so by law, in the course of duty, when called
to give evidence in court, or when proper authority has been given.

1020. The Code amounts to a statement of the terns and conditions of

New South Wal es public sector empl oynent. Accordingly, its breach can result
in a breach of discipline for the purposes of the Public Sector Minagenent
Act. A breach of discipline for the purposes of the Public Sector Managenent
Act may result in various sanctions being applied, ranging fromcounselling
and suspension fromduty to the laying of crimnal charges or civil action

1021. The restrictions upon public coment by New South WAl es gover nnent

enpl oyees contained in the Code do not ampunt to a general restriction on the
right of freedom of speech, but provide specific situations in which the
general right of free speech is limted in accordance with the terns and
conditions of public sector enployment. These circunstances are confined to
unaut hori zed public statements which have the potential to conprom se the
integrity and reputation of the governnent.

1022. Jurisdictions that have whistleblow ng | egislation (legislation which
protects disclosure of information in the public interest in certain
ci rcunst ances) are:

South Australia (Wistleblowers Protection Act 1993);

Australian Capital Territory (Public Interest Disclosures Act 1994);

Queensl and (Wi stl ebl owers Protection Act 1994); and

New South Wal es (Protected Disclosures Act 1994).
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1023. At a federal level, the introduction of the Freedom of Information

Act 1982, along with the other administrative |aws, indicated a change of
attitude by the Federal Governnent (and bureaucracy) to the disclosure of
official information. The G bbs Comrittee (which reviewed federal crimna

| aws) on the disclosure of official information, the Senate Sel ect Committee
on Public Interest Wi stleblow ng and the Report of the Comm ssion of Inquiry
into the Australian Secret Intelligence Service have all nade proposals for
the protection of whistleblowers.

1024. Regarding the disclosure of official information, the G bbs Conmittee
found in its report that:

“The catch-all provisions of the existing law are wong in principle
and additionally ... they are seriously defective fromthe point of
vi ew of effective |aw enforcenent.”

1025. The Committee recomrended that the bl anket prohibition on disclosure
represented by Public Service Regulation 35 should be replaced by protection
for specific categories of information (such as certain information relating
to the intelligence and security services, defence, foreign relations and | aw
enforcenent). As part of its reforms the G bbs Cormittee al so recommended a
scheme for the protection of whistleblowers and the investigation of their

al | egati ons.

1026. The Senate Select Comrmittee on Public Interest Whistleblow ng was
formed on 2 Septenber 1993 and tabled its report, “In the public interest”,
on 30 August 1994. Protection for whistleblowers was al so canvassed by the
Conmi ssion of Inquiry into the Australian Security Intelligence O ganisation
(the Sanmuels Inquiry).

1027. Information in the possession of the Federal Covernnent can be
requested by nenbers of the public under the provisions of the Freedom of
Informati on Act 1982. The Act provides for access and for rights of
correction to a wide range of information, including information about the
operations of federal departnents and public authorities and docunmentary

i nformati on held by those bodies. Access is subject to exceptions, for
exanple, to protect essential public interests or to protect the privacy and
busi ness affairs of the person who is the subject of the information held.

1028. Simlar freedomof information legislation also exists in all states,
with the exception of the Northern Territory.

Journalists

1029. In Australia a non-statutory mechanismfor voluntary self-restraint by
the nmedia in relation to the publication of sensitive defence, security and
intelligence information, known as the D Notice system was established

in 1952. The system was based on a simlar British systemfirst devel oped
in 1912. The foundation of the system was an acceptance by nedia

organi zations - at editorial as well as managenent |level - that there is a
public interest in the non-disclosure of certain categories of information.
The D Notices defined the categories of information to be protected.
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1030. Under the systema comm ttee conprised of nedia and gover nment
representatives could issue D Notices to the nmedia offering advice and

gui dance on particular topics and requesting that certain information not be
publi shed. The nedia could al so approach the conmittee to seek gui dance on
ot her topics not covered by an existing D Notice before publishing

i nformati on that could have national security inplications. Breaches of the
D Notices were not as such subject to crimnal sanctions, but section 79 of
the Crimes Act 1914 prohibits the disclosure of certain information in

ci rcunstances which could also be covered by a D Notice.

1031. Early in 1994 a judicial inquiry (the Sanmuels Comm ssion) was set up to
i nvestigate certain allegations by fornmer nenbers of the Australian Secret
Intelligence Service (ASIS). The D Notice systemwas examned in the course
of that inquiry, am dst press comment that the existing systemhad fallen
into disuse. Four D Notices were current at that tine, one of which related
to the enpl oyees or activities of ASIS. The Commi ssion reported in

March 1995 and recommended the reinvigoration of the D Notice system The
then Federal Governnment accepted this recomendati on

1032. The Commi ssion al so recomrended that provisions prohibiting the primary
and secondary disclosure of official information be reformed, but that in
relation to secondary disclosure the change be del ayed to give the D Notice
system a chance to operate. The Federal Government’s response, as outlined
to the Senate on 1 June 1995, was that |aws prohibiting the unauthorized
primary and secondary disclosure of certain narrowWy defined categories of

i nformati on shoul d be enacted at the sane tine as the D notice was
revitalized. The D Notice systemwould continue to be voluntary, while the
exi sting law on the disclosure of official information would be clarified.

1033. Discussions have been initiated with the nmedia on a revitalized
D Notice system and the reform of the secondary discl osure provisions.

Australian Security Intelligence Organization

1034. The Australian Security Intelligence Organization Act 1979 specifies
the functions that the Australian Security Intelligence O ganization performns
with reference to the defined concept of “security”, which includes the
protection of Australians from anpng other things, espionage, sabotage,
politically notivated violence and acts of foreign interference. 1In
addition, the right to engage in | awful advocacy, protest or dissent is
protected by section 17A of the Australian Security Intelligence

Organi zation 1979 Act, which states that:

“The Act shall not limt the right of persons to engage in |awfu
advocacy, protest or dissent and the exercise of that right shall not,
by itself, be regarded as prejudicial to security, and the functions of
t he Organi zation shall be construed accordingly.”

Parliamentary privilege

1035. The houses of the several Australian parlianments, their commttees and
their nmenbers are recogni zed as possessing certain | egal powers, privileges
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and immunities which are generally described as parlianentary privileges. 1In
general, the privileges are derived fromspecific |legislative grants, such as
section 49 of the Australian Constitution which provides:

“The powers, privileges, and inmunities of the Senate and of the House
of Representatives, and of the nenbers and the conmttees of each
House, shall be such as are declared by the Parliament, and unti

decl ared shall be those of the Conmmpbns House of Parlianent of the
United Kingdom and of its nmenbers and conmittees, at the establishnent
of the Commonweal th.”

1036. In the United Kingdom parliamentary privilege derives fromarticle 9
of the Bill of Rights 1689 which provides:

“That the freedom of speech, and debates or proceedings in Parlianent,
ought not to be inpeached or questioned in any court or place out of
Parliament.”

1037. The Federal Parlianment has declared certain aspects of the Parliament’s
powers, privileges and immunities in the Parlianmentary Privil eges Act 1987.
However, that Act declares that it is not intended to displace the powers,
privileges and i mmunities of each House, and of the nenbers and comm ttees of
each House, as in force before the comrencenent of the Act, except to the
extent that the Act expressly provides otherwi se. The Act provides, in part,
that words or acts are not taken to be an offence agai nst a House by reason
only that they are defamatory or critical of the Parlianent, a House, a
conmittee or a nenber.

1038. In addition, the Parliamentary Papers Act 1908 provides for the
publication of parlianentary papers and protects the printer and publisher of
those papers fromany liability arising out of the publication. Further, the
Parl i amentary Proceedi ngs Broadcasti ng Act 1946 authorizes the broadcasting
of parlianmentary proceedi ngs and gives imunity fromcivil or crimna
liability for the broadcasting of any part of those proceedings.

1039. Australian courts have taken the view that the colonial (now state)

| egi slatures did not inherit whol esale the privileges of the House of
Comons, but only those which were reasonably necessary to their existence
and proper exercise of their functions and duties. This relatively
restricted view has pronpted nmost Australian parlianents to legislate with
respect to parlianentary privil ege.

1040. Some of the states have conferred on their parlianent, conmmttees and
menbers the privileges, immunities and powers held by the House of Conmons of
Great Britain (Constitution Act 1975 (Victoria), Constitution Act 1934
(South Australia), Constitution Act 1867 (Queensland), parlianentary
Privileges Act 1891 (Western Australia). Menbers of the Queensland and

Tasmani an parlianents are protected against crimnal and civil liability for
anyt hing said or published by them during proceedings in parliament. The
New South Wal es parlianment still depends for nost of its privileges upon the

principle of necessity, however there have been some specific grants of
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powers and privileges. For exanple, absolute privilege against liability for
defamation is extended to witnesses attendi ng before either house or a
committee (Parliamentary Evi dence Act 1901 (New South Wales)).

1041. The powers, privileges and inmunities of nenbers of the Northern
Territory's Legislative Assenbly are set out in the Legislative Assenbly
(Powers and Privileges) Act 1992. The Act provides that the powers (other
than | egislative powers), privileges and i mMmunities of the assenbly and its
menbers are the sanme as those of the Federal House of Representatives. The
Act provides that there shall be freedom of speech, debates and proceedi ngs
in the assenbly and that freedom must not be inpeached or questioned in any
court or place outside the assenbly. It provides for parlianmentary privilege
in respect of legal proceedings. There is no specific provision relating to
an of fence of contempt of assenbly, rather the assenbly may determ ne that an
of fence has been committed agai nst the assenbly and i npose a penalty upon the
of f ender.

1042. A case involving the issue of parlianmentary privilege is the 1990
District Court action between M. Lewis MP, and Stephen Wi ght and

The Advertiser newspaper. In the South Australian House of Assenbly,

M. Lewis asked a question in relation to M. Wight and a subdivision of

M. Wight's property. M. Wight gave a response by letter published in
The Advertiser, acconpanied by an article. M. Lewis issued proceedi ngs

cl ai m ng damages for defamati on against M. Wight and The Advertiser
Interrogatories seeking information of M. Lewis were objected to as an

i nfringement of parlianmentary privilege and were struck out. The matter was
appealed to the Full Suprene Court. Two judges of the Full Court were of the
view that in the circunmstances of this case a defendant faced with an action
by a nmenber of parlianment for defamation has a right to cross exam ne the
menber of parliament as to the facts of the statenment which was made in
parli ament.

Cont enpt_of court

1043. Common | aw principles concerned with the powers of a court to deal with
matters such as mai ntenance of order in a courtroom attenpts to influence
participants in a case (including by publication of material), public

deni gration of judges and intentional disobedience of court orders are
generally referred to as contenpt of court. In a decision of the Hi gh Court
in Gall agher v. Durack (1983) 152 CLR 238, a majority of the Court explained
the rel ati onship between contenpt of court and freedom of expression in the
foll ow ng way:

“The | aw endeavours to reconcile two principles, each of which is of
cardi nal inmportance, but which, in sone circunstances, appear to cone
in conflict. One principle is that speech should be free, so that
everyone has the right to conment in good faith on matters of public

i mportance, including the adm nistration of justice, even if the
conmment i s outspoken, m staken or wong-headed. The other principle is
that, "it is necessary for the purpose of maintaining public confidence
in the adm nistration of law that there shall be sone certain and

i mredi ate met hod of repressing inputations upon Courts of justice
which, if continued, are likely to inpair their authority' ... The
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authority of the law rests on public confidence, and it is inportant to
the stability of society that the confidence of the public should not
be shaken by basel ess attacks on the integrity or inpartiality of
courts or judges. However, in many cases, the good sense of the
community will be a sufficient safeguard agai nst the scandal ous

di sparagenent of a court or judge, and the sunmary renedy of fine or

i mprisonment 'is applied only where the Court is satisfied that it is
necessary in the interests of the ordered and fearl ess adm nistration
of justice and where the attacks are unwarrantable'.”

1044. Proposals to anmend contenpt of court principles are discussed above in
the comrentary on article 14.

Article 20

1045. Australia has maintained its reservation to article 20. The
reservation provides:

“Australia interprets the rights provided for by articles 19, 21 and 22
as consistent with article 20; accordingly, the Commonweal th and the
constituent states, having legislated with respect to the subject
matter of the article in matters of practical concern in the interests
of public order (ordre public), the right is reserved not to introduce
any further |egislative provision on these matters.”

1046. The reservation reflects Australia’ s strong tradition of freedom of
expression. This is a tradition to which the federal and state governnents
are commtted. Where there is a clear necessity to restrict that right in
the public interest or, perhaps, for reasons of international diplomacy, the
Federal Government will act, and has acted, to prohibit or suppress
propaganda. For exanple, during the Second World War, the Federal Governnent
prohi bi ted propaganda by eneny aliens and subjected some fornms of

comuni cation to censorship.

1047. A nunber of reports to the Federal Covernnent have highlighted the

exi stence of racial violence in Australia. |In response, the Federa
Government passed the Racial Hatred Act 1995 which cane into operation on

13 Cctober 1995. It provides an inportant avenue of conplaint to the

Human Ri ghts and Equal Opportunity Commi ssion for people affected by racially
of fensive conduct. The Act strikes a bal ance between the right to freedom of
expression and the rights of all persons to live free fromfear of violence
and racial hatred. Nothing which is said or done reasonably and in good
faith in the course of any statement, publication, discussion or debate nade
or held for an academ c, artistic, or scientific purpose, or for any other
purpose in the public interest, can be the subject of a conplaint under the
Act .

Pr opaganda for war

1048. There is no general prohibition in Australia on propaganda for war.
The Federal Governnment has sonme difficulty with the vagueness of the term
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“propaganda for war” used in article 20. As indicated in the previous
section, the Governnment would only be prepared to prohibit propaganda of this
nature if a clear need for such action arose.

1049. A number of actions which could fall within the concept of “propaganda
for war” are currently prohibited. For exanple, the Crines (Foreign

I ncursions and Recruitment) Act 1978 prohibits the recruitment and training
within Australia of persons proposing to engage in hostile activities in
foreign countries and prohibits Australian citizens and | onger-termresidents
from engagi ng in such activities.

1050. Al so of relevance are the crinmes of treachery and sedition under the
Federal Crimes Act 1914. Legislation of sonme rel evance in prohibiting
certain types of related propaganda is the Di pl omatic and Consul ar M ssions
Act 1978 which empowers a court to grant an injunction restraining fal se
clainms to diplomatic or consular status and to issue a warrant to renove
flags, insignia, etc., associated with such false clains.

1051. Australia has accepted several “information offices” for politica
organi zati ons such as the South West Africa Peoples’ Oganization (SWAPO,
the Front National de Liberation Kanake et Socialiste (FLNKS) and the

Pal esti ne Liberation Oganization. It is stipulated that their purpose is
the dissem nation of information only. The offices nmust not advocate

vi ol ence as a means of achieving their objectives. They do not have any
privileged status. They are subject to Australian |aw and do not receive any
financi al assistance fromthe Australian Government. Confirmation that these
terms are acceptable is required before the establishment of an “information
office” will be supported.

| nci t enent

1052. While there is currently no general prohibition on the incitement of
di scrimnation, hostility or violence by advocating national, racial or
religious hatred, there are sonme restrictions on incitement.

1053. Section 7A of the Federal Crimes Act 1914 provides that it is an
of fence for any person to:

Incite to, urge, aid or encourage; or

Print or publish any witing which incites to, urges, aids or
encour ages;

The comm ssion of offences against any federal or territory |aw
or the carrying on of any operations for or by the conm ssion of
such of f ences.

1054. The Federal Crinmes Act 1914 al so creates offences of sedition

i ncl udi ng counsel ling, advising or attenpting to procure the carrying out of
a seditious enterprise. “Seditious enterprise” is defined to include
enterprises carried out for the purpose of pronoting “feelings of ill-wll
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and hostility between different classes of Her Majesty’ s subjects so as to
endanger the peace, order or good Government of the Comronweal th”.
(Exceptions exist for certain actions done in good faith.)

1055. Provision also exists in the Federal Crines Act 1914 to enable the
Federal Attorney-General to apply to the Federal Court for a declaration that
a body of persons is an unlawful association. Such bodies include

organi zati ons whi ch by propaganda advocate or encourage the overthrow by
force or violence of the established federal or state governnent or that of

any other civilized country or that of organized governnent. It is an
of fence for any person by speech or witing, inter alia to advocate or
encour age overthrow by force or violence of such governnent. It is also an

of fence for a person, by violence or by threats or intimdation of any kind,
to hinder or interfere with the free exercise or performance, by any other
person, of any political right or duty.

State leqgislation

1056. State legislation also provides for offences of incitement to violence.
There are al so a nunber of nore specialized offences in sone jurisdictions.
New South Wales, the Australian Capital Territory and Western Australia have
passed racial vilification legislation. At conmon law it is unlawful to
incite a crine.

1057. In Queensland, the crine of sedition is dealt with in the Crinmnal
Code 1899. A seditious intention is an intention to effect any of the
fol |l owi ng purposes:

To bring the Sovereign into hatred or contenpt;

To excite disaffection against the Sovereign or the Governnent or
Constitution of Queensland as by | aw established, or against the
Parl i ament of Queensland or agai nst the admi nistration of justice;

To attenpt to procure the alteration of any matter in the state as by
| aw est abl i shed ot herwi se than by | awful neans; and

To pronote feelings of ill-will and enmty between different classes of
Her Maj esty’s subjects.

1058. The Act mekes it unlawful to engage in an enterprise undertaken to
effect a seditious intent or to admnister an oath to bind a person to
treason or nurder.

1059. In Victoria the offence of treason is contained in the Crinmes Act 1958.
The common | aw of fence of incitement has been abolished and replaced by a
statutory offence

1060. State |egislation that prohibits racial discrimnation is discussed
further under article 26, Racial Discrimination, below
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Article 21

1061. All persons in Australia are free to organize and participate in
assenbl i es except to the extent to which |egislation or the common | aw may
regul ate the sane. The type of regul ation varies depending on the
jurisdiction. It is for this reason that no Australian jurisdiction other
than Queensl and provides a right to peaceful assenmbly. On the other hand no
jurisdiction in Australia proscribes the right to peaceful assenbly. The
foll owi ng discussion outlines first crimnal regulation, second |icensing
legislation and finally the avail able renedies.

Crimnal | eqislation

1062. In general, all assenblies, whether held in public or in private

pl aces, are subject, in the interests of public order and ot her peoples’
rights and freedons, to the controls that are avail abl e under the crimna
law to deal with situations where it is apprehended that riotous behavi our or
a breach of the peace will otherw se occur. The relevant common | aw of f ences
are the offences of affray, rout and riot. Relevant statutory offences

i nclude taking part in an unlawful assenbly, m sbehaviour at a public
meeting, trespass, incitement to the comm ssion of an of fence, offensive
behavi our, using indecent |anguage and obstructing the police.

1063. The offence of taking part in an unlawful assenmbly exists in the
Northern Territory, the Australian Capital Territory, Western Australia and
Tasmania. In Tasmania, Western Australia and the Northern Territory the
offence is found in the crimnal code as part of the chapter dealing with

unl awf ul assenblies and breaches of the peace. 1In general, an assenbly is
unlawful if three or nore persons gather together with a common purpose,

legal or illegal, in circunstances which cause alarmor fear in persons in

t he nei ghbour hood, or where the persons engaged in the assenbly mani fest such
intention as to give persons in the neighbourhood reasonabl e grounds to
apprehend a breach of the peace.

1064. In the Australian Capital Territory and el sewhere on federal governnent
prem ses, the Public Oder (Protection of Persons and Property) Act 1971
applies in regard to public assenmblies. The Act nakes it an offence to take
part in an assenbly “in a way that gives rise to a reasonabl e apprehensi on
that the assenbly will be carried on in a manner involving unlawful physica
vi ol ence to persons or unlawful damage to property”.

1065. A simlar provision covers assenblies in relation to protected prem ses
or a protected person (diplomatic and consul ar prem ses and personnel

i nternati onal organizations and certain personnel). There are also offences

created by the Act to deal with actual violence or danage and with possession
of weapons, while taking part in an assenbly.

1066. In the Northern Territory, the Observance of Law Act 1921 creates the
of fence of m sbehaviour at a public neeting. It also enpowers a chairperson
(a person in charge of the conduct of, or presiding over, a public neeting)
to direct a police officer to remove a person commtting such an offence.
The Police CGeneral Orders require the officer in charge of a police station
to be aware of any political neeting which is to be open to the public
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occurring in his or her area. Sufficient police are to be rostered for duty
to cope with the nunber of people likely to attend. |If possible, plain
clothes police should discreetly mngle with the crowd, while uniformpolice
are to be deployed visibly to the best advantage. The police are to be
strictly neutral in their attitude at such neetings, other than to see that
the lawful directions of the chairman are carried out.

1067. Where it becones apparent that the neeting may take a violent turn, the
police officer in charge is to take all possible precautions against injury
bei ng caused to persons attending either as speakers or spectators. Were
nunmbers permt and the nmood of the tinmes indicate it is a wi se nove, a
bodyguard shoul d be assigned to the central figures appearing at the neeting.
In such cases, if suitable warning has been received, witten orders should
be prepared to cover such a contingency.

1068. In Tasnmania, the Police Ofences Act 1935 nakes it an offence to
di srupt a public neeting in or near any hall, roomor building in which such
neeting is being held.

1069. In relation to the offence of offensive behaviour nmenti oned above,

evi dence of the nere expression of political views or offence to the canons
of good taste is not considered to be sufficient to convict (Ball v. Mlintyre
(1966) 9 FLR 237). Simlarly, the disobedience of a police officer’s comuand
to cease a lawmful activity would not constitute obstruction (Forbutt v. Bl ake
(1981) 51 FLR 465).

Licence |l eqgislation

New Sout h Wal es

1070. In New South Wales, the Summary O fences Act provi des some neasure of
protection to participants in a public assenbly or procession.

1071. Part four of the Summary O fences Act provides a schene whereby the
organi zer of a proposed assenbly or procession in any public place is
required to give witten notice at |east seven days in advance to the

Commi ssioner of Police or to a nmenber of the police force. Failure to do so
is not an offence. However, participants in an assenbly which is not

“aut horized” lose imunity fromthe consequences of acts done for the

pur poses of participating in the unlawful assenmbly, or for obstructing any
person or vehicle in a public place.

1072. If a notice is served | ess than seven days before the date of the
assenbly, or the Comm ssioner has not notified the organizer that there is no
opposition to the holding of the assenbly, the organizer may apply to a court
for an order authorizing the assenbly. Under section 25 of the Act, the
Commi ssi oner can apply to the Suprenme Court for an order prohibiting the
assenbly. The Comm ssioner cannot apply for an order unless he or she has
invited and considered representations fromthe organi zer of the proposed
assenbl y.
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eensl and

1073. The Queensl and Peaceful Assenmbly Act 1992 commenced on 23 July 1992.
The objects of the Act are to:

Recogni ze the right of peaceful assenbly;

Ensure, so far as it is appropriate to do so, that persons nay exercise
the right to participate in public assenblies;

Ensure that the exercise of the right to participate in public
assenblies is subject only to such restrictions as are necessary and
reasonable in a denocratic society in the interest of:

Public safety;
Publ i c order; and
The protection of the rights and freedons of other persons; and

Ensure that the rights of persons to participate in public assenblies
may be exercised without paynment of a fee, charge or other ampunt for a
licence, permt or other authorization

1074. Under the Peaceful Assembly Act 1992, public assenblies may be

aut hori zed or unauthorized. Unauthorized assenblies nust conformto traffic
| aws and rel evant |ocal authority laws. An unauthorized assenbly is,
nevertheless, lawmful in itself. On the other hand, an authorized peacefu
assenbly invokes the inmunity provisions in the Act and participants risk no
civil or crimnal liability for obstructing a public place if it is conducted
substantially in accordance with the terms of the authorization. The Act
requires the organi zer of an assenbly in a public place, if it is desired
that the assenbly be accorded the status of an authorized assenbly, to give
notice of intention to hold the assenbly to the Comm ssioner of Police and
the local authority. |If the assenbly will pass through a public place over
whi ch another | ocal authority has jurisdiction, the other |ocal authority
must al so be notified. Where the notice is given five or nore days before
the day on which the assenbly is proposed to be held, the Conm ssioner or the
| ocal authority (or any of the local authorities, where nore than one has
been notified) may, in certain circunstances, apply to the Magi strates Court
to refuse the holding of the assenbly. These circunstances include the

conpl eti on of specified consultation and nedi ati on processes and the
applicant, having regard to the objects of the Act, having formed the opinion
on reasonabl e grounds that the assenbly woul d jeopardi ze the safety of
persons, cause serious public disorder, or interfere with persons’ rights or
freedons.

1075. Where less than five business days notice is given of a proposed public
assenbly, the organizer may apply to the Magistrates Court for authority to
hol d the assenbly. The organizer is not obliged to make an application to
the court if each relevant authority has notified the organizer in witing
that it does not oppose the holding of an assenbly, or if a specified

nmedi ati on process has not been foll owed by the organizer
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South Australia

1076. In South Australia, the Public Assenblies Act 1972 provides that notice
may be given to either the Mnister, Comm ssioner of Police or clerk of the

| ocal council of an intention to hold an assenmbly in a public place. Any of
these three persons can | odge an objection to the assenbly which is then
determined by a judge. Were notice is given and there are no objections to
it and the conduct of the assenbly confornms with the proposal, a person
participating in the assenmbly does not incur any civil or crimnal liability
by reason of the obstruction of a public place. The Act does not provide any
specific remedy for interference with a |lawful assenbly.

1077. Section 59 of the Summary O fences Act 1953 all ows the Conm ssioner of
Police, or the mayor or chairman of a council to give reasonable directions
to regulate traffic and maintain order in the event of any “special occasion”
in a public place. VWhere a direction has been given under the section, a
police officer may give to a person orders calculated to ensure conpliance
with the direction. Failure to conply with such an order is an offence.

Tasnani a

1078. The Traffic (M scell aneous) Regul ati ons 1968 require that where a
procession is to be held in Hobart, 4 enorchy or Launceston, a permt be
i ssued by the Conmmi ssioner of Police. It is an offence to take part in a
processi on unl ess such permt has been obtained and the directions of the
Conmi ssi oner mnust be foll owed.

Western Australia

1079. The Western Australian Public Meetings and Processions Act 1984

provi des that a person or body proposing to hold a public neeting or a
procession in a street is to apply to the Comm ssioner of Police for a
permt. The police may grant a permt free of, or subject to, conditions or
may, if they reasonably apprehend serious public disorder or property damage
or a public nuisance or an excessive obstruction or danger to safety, refuse
a date on which it is to be held. A dissatisfied applicant may appeal to a
magi strate. People who participate in a public meeting or procession in
accordance with a permt do not thereby offend against other laws relating to
movement of traffic or pedestrians or to the obstruction of a street.

Renedi es

1080. No specific renmedies are provided for, should a | awful assenbly be

i mproperly interfered with or otherw se prevented. However, dependi ng upon
the circunstances of the interference, actions for assault or false

i mprisonment may be available. Al jurisdictions have provisions for the
hearing of conplaints by an independent tribunal or an Orbudsman which coul d
apply to any interference by the police. The Human Ri ghts and Equa
Opportunity Comrission is enpowered to investigate conpl aints agai nst action
taken by federal agencies or under federal |aws should those actions or |aws
i nfringe upon the right granted by this article.
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Article 22

1081. There are few restrictions in Australia on the freedom of association
Except for associations proscribed as unl awful associations, legislation is
usual ly concerned with regulating the forms of association and the attendant
powers and obligations. Political groups and human rights organi zati ons have
the sane freedomto associate as organi zations formed for other purposes.

The foll ow ng discussion briefly outlines the types of associations

recogni zed under Australian |law, then deals in turn with the regul ation of
political parties, human rights organizations, unlawful associations and
trade unions.

Types of associ ations

1082. There are a variety of ways in which associations can operate under
Australian law. Pursuant to the terns of the national corporations |aw,
associ ations can be incorporated or unincorporated. Incorporated

associ ations are granted many benefits. For exanple, they can act as | ega
persons, sue and be sued, can hold property and can undertake comercia
transactions. They have to submt to certain regulations, for exanple, to
make public their objects, to submt audited accounts and to nmintain

regi sters of sharehol ders and proprietors.

1083. For snaller groups, such as conmunity organi zations or clubs, the
benefits of incorporation my not be seen as outweighing the informality and
flexibility of maintaining the group as an uni ncorporated association

1084. In relation to clubs, sone jurisdictions provide for the registration
of certain clubs, usually larger clubs which operate fromtheir own prem ses
and which hold a liquor |icence.

1085. While nost anti-discrimnation |egislation specifically applies to
menber ship of clubs, the extent of its application and exceptions vari es.
For exanple, the Victorian Equal Opportunity Act 1995 applies to social
recreational, sporting or comrunity service clubs or comrunity service
organi zati ons which are in occupation of Crown |and or directly or indirectly
in receipt of financial assistance fromthe state governnment or a
muni ci pality. The Western Australian Equal Opportunity Act 1984 and the
Conmonweal th Sex Discrimnation Act 1984 cover clubs of not |ess than

30 persons where the association provides and maintains its facilities, in
whole or in part, fromthe funds of the association and sells or supplies
liquor for consunption on its prem ses. The Australian Capital Territory
Di scrimnation Act 1991 applies to clubs holding a club Iicence under the
Li quor Act 1975.

Political parties

1086. Australian | aw does not imnmpose any restriction on the free formation of
political associations, including political parties. A political party may
choose to constitute itself in various forms, including as an unincorporated
or an incorporated association. However, the Cormmonweal th El ectoral Act 1918
gives statutory recognition to the existence of political parties.
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1087. The Commonweal th El ectoral Act 1918 requires registration if a party
intends to place its nanme next to its candidates on a ballot paper, and is
al so necessary in order to claimelection funding. There do exist

unregi stered parties, and their candidates are still permtted to stand for
el ection, although not under the party’s nane.

1088. There are sone requirenents which nust be nmet if a political party

wi shes to be registered under this Act. |In order to be registered, a party
must have at |east one nenber elected to Federal Parlianent or to that of any
of the states, or have at |east 500 nenbers, and nust be established on the
basis of a witten constitution. The Act also prescribes that certain nanmes
may not be regi stered such as those that are obscene or are too closely
related to the nane of an already registered political party. The Act

provi des for an appeal to the Adm nistrative Appeals Tribunal against a
decision not to register or to cancel the registration of a political party.

1089. The Commonweal th El ectoral Act 1918 i nposes sonme controls upon the
activities of political parties in Australia. For exanple, a person who is a
candidate in an election nmust furnish to the El ectoral Comm ssion a statenment
of the amount or value of gifts received and the relevant details of each
gift received during an election period. The Act prohibits the receipt of
donati ons which exceed a certain anount unless the nane and address of the
donor are known by the political party. |In addition, all candidates in an

el ection nmust furnish to the El ectoral Comm ssion a statenent setting out the
details of expenditure incurred during the election period. Under the Act,
all political parties nust provide financial returns at the end of each
financial year setting out the total amount received and expended during the
year.

1090. Australia currently has nore than 25 political parties registered under
the Commonweal th El ectoral Act 1918, including the Australia’s |ndigenous
Peopl es Party, Australian Denocrats, Australian Labor Party, Call to
Australia (Fred Nile) Group, Liberal Party of Australia, National Party of
Australia and Republican Party of Australia.

Human rights organi zations

1091. As stated above, there is no regulation specific to the operation of
non- gover nnent human rights organi zations in Australia. Human rights
organi zations are free to associate as incorporated or unincorporated
associ ations.

1092. At a federal |evel, the Governnent encourages human rights

organi zati ons through both direct funding and, nore indirectly, through
consulting with human rights organi zations in relation to certain justice
issues. In relation to consultation, human rights organizations currently
meet with the Federal Governnent regularly in a forumto discuss human rights
i ssues froman international perspective.

1093. Human rights organi zati ons were also involved in the preparation of the

first human rights National Action Plan and in the Federal Government’s
preparation for the Copenhagen World Summt for Social Devel opment and the
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Worl d Conference on Human Rights. The Australian delegation to the Wrld
Conf erence on Human Ri ghts included representatives from non-government a
or gani zati ons.

Unl awf ul associ ati ons

1094. Certain associations are unlawful under Australian |aw. For exanple,
section 30A of the Commonweal th Crines Act 1914 provides that associations
which by their constitution or propaganda advocate or encourage the
overthrow, by force or violence, of the Constitution or established
Governnments, or are associated with associ ati ons having such a purpose, or
advocate or encourage the doing of a seditious act, are unlawful. Menbership
of , or assistance provided to, such an association generally constitutes a
crimnal offence under the Act.

1095. Sonme Australian jurisdictions also have |egislation which nmakes it an
of fence to consort habitually with reputed crimnals (“thieves” in sone
jurisdictions), known prostitutes or persons who have been convicted of
havi ng no | awful neans of support. The purpose behind this legislation is to
prevent crinme by discouraging crimnal associations. Such legislationis
considered to be necessary in the interests of public safety and order and
the rights and freedons of others.

Trade uni ons

1096. The right of existence of trade unions and freedomto organize in the
interests of their nenbers is accepted by the Australian comrunity.

1097. The Australian Bureau of Statistics Supplenmentary Survey, Wrking
Arrangenents in Australia, August 1994, showed:

There were 6,525,800 enpl oyees in Australia at the time of the survey;

2,283,400 enpl oyees were trade union nenbers in their main job, equa
to 35 per cent of all enployees; and

37.9 per cent of male enployees and 31.3 per cent of fenmale enpl oyees
were trade uni on nenbers.

1098. Trade union nmenbership is, however, declining. It decreased by 109, 900
or 4 per cent in the year to 30 June 1994. From 1990 to 1991 trade union
menber shi p decreased by 1 per cent, from 1991 to 1992 by 7 per cent and

from 1992 to 1993 by 4 per cent.

1099. There are no formal or substantive prerequisites for the formation or
functioning of a trade union in Australia. However, in order to receive
regi stration or recognition under the various federal and state industria
rel ati ons systens a trade union nust nmeet certain statutory requirenents.
These requirenments vary fromjurisdiction to jurisdiction and are di scussed
bel ow. Registration or recognition under the various industrial relations
systens will confer certain benefits and obligations.

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 204

Reqgi stration

Federal | egislation

1100. The Commonweal th I ndustrial Relations Act 1988 governs the federa
i ndustrial relations system Broadly, the conditions for registration under
the federal systemare that the trade union
Be a bona fide organzation of enpl oyees;
Have a m ni mum nunber of nenbers (see section, Union size, below);
Have rul es which provide for specified mtters such as denocratic
organi zation and the terns and conditi ons upon which a person may
become or cease to becone a nenber of the organization

Benefits to registration

Right to join a union

1101. First, the Federal Act protects the right of individuals to join trade
uni ons. Subsection 261 (1) of the Act provides that:

“Subj ect to any award or order of the Australian Industrial Relations
Commi ssion, a person who is eligible to become a nenber of an

organi sati on of enpl oyees under the eligibility rules of the

organi sation that relate to occupations in which, or the industry in
relation to which, nenbers are to be enployed is, unless of general bad
character, entitled, subject to paynent of any anmount properly payabl e
in relation to nenbership

to be admtted as a nenber of the organisation; and

to remain a nenber so long as the person conplies with the rules of the
organi sation.”

1102. Subsections 261 (7) to (12) provide procedures under which the

I ndustrial Relations Court established by the Act (see below) may hear and
determ ne applications concerning the right of a person to become, or renain
a menber of an organi zation regi stered under the Act.

Protection against discrimnation

1103. Secondly, the Industrial Relations Act 1988 provides that it is an
of fence for an enployer to dism ss an enpl oyee or to prejudice his or her
positi on because of nenbership or participation in a trade union. It is also
an offence to induce an enpl oyee to stop being a nenber of a trade union

1104. Thirdly, the Industrial Relations Act 1988 provides for the right to

strike in certain circunmstances under the Act. Except for conduct which
i nvolves, or is likely to involve, personal injury; wlful or reckless
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destruction of, or damage to, property; or the unlawful taking, keeping or
use of, property, no action lies under any law of a state or territory in
respect of industrial action that is “protected action”.

1105. “Protected action” refers to industrial action taken in support of or
to advance cl ai nrs nade by an enpl oyee or by a registered trade union for a
certified agreenent. Such industrial action is protected only during the
“bar gai ning period” in respect of such an agreement. The “bargai ni ng period”
comences seven days after a party gives witten notice to the other proposed
party or parties and to the Australian Industrial Relations Comr ssion
stating that the party wi shes to reach an agreement and have it certified.
The “bargaining period” ends when a witten agreenent is entered into, or if
the initiating party tells the other party or parties in witing that it no

| onger wi shes to reach an agreenent, or the Australian Industrial Relations
Conmi ssion term nates the period in accordance with the | egislation

Secondary boycotts

1106. Anendnents to the Industrial Relations Act 1988 included insertion of
section 162 which prohibits secondary boycotts. The prohibition does not
however, apply where the boycott action is in support of clains that directly
affect the person taking the action. Peaceful picketing is also exenpt from
the prohibition.

1107. Crim nal proceedings do not |ie against a person nerely because that
person has engaged in boycott conduct. Further, a person who has suffered
| oss or damage by boycott conduct nmay recover the anount of the |oss or
damage by action in the Industrial Relations Court.

Obligations on registration

1108. Registration of trade unions is not conpul sory and invol ves certain
obligations. 1In the federal system for exanple, those obligations include:

Conpliance with certain statutory requirenents designed to ensure the
denocratic control of organizations by their nenbers and the protection
of the nenbers’ interests;

The duty to notify the Australian Industrial Relations Comm ssion
(AIRC) of disputes to which the organization is a party and to appear
before Al RC when required in proceedi ngs concerning a dispute to which
the organization is a party; and

Acceptance, subject to statutory rights of review and appeal, of the
decisions of AIRC in relation to matters affecting the organization
concerned and its nenbers (non-conpliance with awards and orders of
AIRC is a ground for seeking the cancellation of an organi zation's
regi stration).
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Col | ective bargaining

1109. In 1993, the Federal Government anmended the Industrial Relations
Act 1988 to establish a systemof certified agreenents and enterprise
flexibility agreenents to replace the industry based award structure.

Uni on _si ze

1110. In 1990, the Federal Government increased the m ni mum nunber of nenbers
whi ch a trade union nmust have to be granted registration under the Industria
Rel ati ons Act 1988 from 1,000 to 10,000. Provision was al so nade for the
eventual deregistration of registered trade unions with less that 10,000
menbers unl ess they could denpnstrate that special circunstances existed
which justified their continued registration

1111. The m ni mum nmenber ship requi renents were the subject of a conplaint by
t he then Confederation of Australian Industry and the Internationa

Organi sation of Enmpl oyers to the International Labour Organization's
Conmittee on Freedom of Association. This became Case No. 1559. The

conpl aint alleged that the m ni mum nmenbership requirenents unreasonably
restricted the registration of new enpl oyees’ organi zations of their own
choosing in individual enterprises and small industries and restricted the
freedom of enpl oyees to choose to which union they bel onged.

1112. After exam ning the conplaint and the Government’s response, the

Conmi ttee concl uded that the introduction of the 10,000 m ni mum nenbership
requi rement “could unduly influence the workers’ free choice of union to
which they wish to belong, even when federal registration is only one of the
alternatives available for protecting their rights”.

1113. The Committee recommended that the Governnment “take measures so that it
is not a requirement that a union have 10,000 nenbers or denonstrate specia
circunstances to claimaccess to the benefits deriving fromregistration
under the federal systent

1114. Subsequently the Federal Government anended the Industrial Relations
Act 1988 to, ampng ot her neasures, reduce the m ni num nenbership requirenment
for trade unions seeking registration or already registered from 10,000 to
100 and to renove the provisions dealing with a review of the registration of
organi zations with I ess than the m ni mum nunber of nmenmbers. Those anendnents
canme into effect on 2 January 1994.

1115. Table 18 presents the nunbers of trade unions according to size. The
nunber of federally registered unions has decreased from 148 in Decenber 1984
to 47 in August 1995.

I ndustrial Relations Court

1116. The Industrial Relations Court of Australia commenced operation
on 30 March 1994. The responsibilities of the Court include:

Enforcenent and interpretation of awards and orders of the Australian
I ndustrial Relations Conm ssion
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Certain matters concerning registered organi zati ons and their nenbers;
Actions relating to secondary boycotts;
Actions relating to unfair dismssal; and

Enf or cenent of enployees’ entitlements under the new m ni mum
entitlements provisions.

1117. Some of these matters were the responsibilities of the former
I ndustrial Division of the Federal Court, but there are significant new areas
of work for the court.

1118. A total of 11 judges from around Australia have been appointed to the
bench of the Industrial Relations Court, ensuring that a judge is available
in nmost capital cities. Al judges hold dual appointnents on the Industria
Rel ati ons Court and the Federal Court.

State leqgislation

New Sout h Wal es

1119. On 23 August 1991, the New South Wales Industrial Arbitration (Unions)
Act 1991 conmenced. The new Act rationalizes industrial organizations in
New South Wal es. New industrial unions of enployers and enpl oyees, and trade
unions, will becone registered and i ncorporated under the Industria
Arbitration (Unions) Act 1991

1120. Measures relevant to preserving the status of existing industria

uni ons and trade uni ons have been carefully reviewed. First, existing

uni ncorporated industrial unions will retain their registration under the

I ndustrial Arbitration (Unions) Act 1991 and will| becone incorporated on
confirmation by the Industrial Registrar that the industrial union complies
with the requirenents of the new Part 11 of the Act. Secondly, existing

i ndustrial unions which are already incorporated under other New South Wl es
acts will continue to be registered under the Act and will have to conply
with relevant requirenents of the new Part 11, but will otherw se be governed
by the provisions of the act under which they became incorporated. To assist
in the smpoth transmi ssion fromthe old to the new system transitiona
provi si ons provide existing industrial unions of enployers and enpl oyees, and
trade unions, with a period of 18 nmonths fromthe comrencenent of the new
provisions to conply with the new requirenents of Part 11 of the Industria
Arbitration (Unions) Act 1991

1121. The Act deals with the elections and duties of officers, and the
financial accountability of unions and their officials. It further provides
that, other than in the case of suspension or cancellation under the
Essential Services Act 1988, where an industrial union engages in w ongful
conduct, the Industrial Conm ssion may either suspend or cancel the
registration of the industrial union concerned, depending on the gravity of
t he m sconduct .
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eensl and

1122. The | egislative systemof industrial regulation in Queensland provides
for and encourages the registration of industrial organizations of enpl oyees
and enpl oyers as such organi zations are essential to the functioning of the
i ndustrial system

1123. Part 14, *Industrial Organizations”, of the Industrial Relations

Act 1990 makes provision, anpong other matters, for the registration of

i ndustrial organizations of enpl oyers and enpl oyees, as well as resignation
of nmenbers from nmenbership of industrial organizations.

1124. Division 2 of Part 14 of the Industrial Relations Act 1990 outlines the
requi renments and procedures for obtaining registration. In particular
section 328 outlines the procedural arrangements which nust be observed when
an association applies for registration

1125. An application for registration of an enployer association nust be
acconpani ed by a list of menbership details providing enployers’ nanmes and
busi ness addresses; a list of appointees; the association’s rules; in the
case of an association consisting of nore than one person, a copy of a
resolution in favour of registration; a list of callings in which the

enpl oyees are enpl oyed; particulars of the control of the association's
property and investnent funds; and the appropriate fee.

1126. A numerical criterion is placed on both enpl oyer and enpl oyee

associ ations applying for registration unless the industrial comm ssion is
sati sfied that special circunstances exist which justify registration. The
Act provides that an enpl oyee organi zati on nmust have at |east 100 nmenbers who
are enpl oyees. An enpl oyer association nmust have as nenbers enpl oyers who
have, in the aggregate, enployed on an average, taken per nonth, at |east

100 enpl oyees throughout the period of six nonths i mredi ately preceding the
date of the application.

1127. In addition, the Industrial Relations Act 1990 al so provi des that
registration will not be granted unl ess:

The association rules conply with the Act and are approved by the state
comi ssi on;

The association name is not the sanme as that of an existing
or gani zati on;

The registration of the association would further the objects of the
Act; and

There is no industrial organization to which the menbers coul d
conveni ently bel ong.

1128. Section 387 of the Industrial Relations Act 1990 provi des the manner of
resignation of a nmenber from an industrial organization. Menbership of an

i ndustrial organization is termnated if a nmenber gives witten notification
of the resignation either by post or by delivery to the organization.
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South Australia

1129. The Industrial and Enpl oyee Rel ations Act 1994 provides for the
establishnment of industrial associations of enployees. The Act provides for
an absol ute freedom of association such that no person nay be conpelled to
beconme or to remain a nenber of an association. Simlarly, no person who is
eligible for menmbership of an associ ati on may be prevented (except by the
association itself acting in accordance with its rules) from becom ng or
remai ni ng a nmenber of an associ ation.

1130. Section 122 of the Industrial and Enpl oyee Rel ati ons Act 1994 provides
t he grounds on which the South Australian Industrial Relations Conm ssion may
regi ster an association. Effectively, the association nust be eligible for
registration (that is, have not |less than 100 enpl oyees as nenbers or be a
branch, section or part of a federally registered union); the rules of the
associ ation nust conformw th the requirenents of the Act; certain prescribed
conditions (if any) should be conplied with; and the registration of the
associ ati on needs to be consistent with the provisions and objects of the
Act .

1131. In South Australia, it is illegal to discrimnate against or in favour
of a person on the ground of a person’s menbership or non-nmenbership of a
uni on.

Victoria

1132. The Enpl oyee Rel ations Act 1992, which replaces the Industria

Rel ati ons Act 1979, provides recognition for “associations of enployees”.
Recognition may be granted if the association is a “genui ne association with
respect to the enployer or industry concerned” and has been authorized by an
enpl oyee engaged by the enployer or in the industry concerned to represent
the empl oyee on negotiations or proceedings. Recognition gives the
association the right to appear in proceedings and to represent its nenbers
inrelation to an enpl oynent agreenent.

Western Australia

1133. The Industrial Relations Act 1979 has been amended to provide that it
is illegal for one person to treat another either favourably or unfavourably
on the basis of nenbership or non-nmenbership of an organi zati on of enpl oyees
or enpl oyers.

Territories

1134. During 1992, the Territories Ofice held discussions with a range of
organi zations, including the Australian Council of Trade Unions, the Wstern
Australian Trades and Labour Council, the Union of Christmas |sland Wrkers,
ot her unions and rel evant Conmonweal th and Western Australian governnent
agencies in regard to normalizing industrial relations in the Indian Ccean
territories.
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1135. The Federal Industrial Relations Act 1988 was extended to Christnmas

I sl and and the Cocos (Keeling) Islands from1 July 1992. The Mnister for

I ndustrial Relations agreed to register the Union of Christmas Island Workers
(UCIW for a period of three years under the Industrial Relations Act 1988,
and deem awards under the Christmas Island Industrial Relations

Ordi nance 1976 to be awards of the Australian Industrial Relations

Commi ssion. UCIWapplied and has been granted registration as an

organi zati on of enpl oyees under the Industrial Relations Act 1988.

1136. The Enpl oynment Act 1988 of Norfol k |Island provides protection from
di smissal or prejudice to an enployee’ s enployment by reason that that
enpl oyee is, or proposes to becone, an officer, delegate or nmenber of an
organi zation for furthering or protecting the interests of enployees
generally or a class of enployees.

Article 23

1137. In Australia, the fanmily is a fundanental social unit and its

i mportance is given inplicit and explicit recognition. Responsibility for
marri age and protection of the famly is shared between the Federa
Government and the states. Section 51 of the Australian Constitution grants
the Federal Governnent power to meke |aws for the “peace, order and good
government” of Australia with respect to, inter alia:

Marri age;

Di vorce and matrinonial causes; and in relation thereto, parental
rights, and the custody and guardi anship of infants; and

The provision of maternity all owances, w dow s pensions and child
endownent .

1138. The Federal CGovernnment has power to nake laws in respect of marriage,
di vorce and matters such as parental rights, custody and guardi anship of
infants in a divorce. The states have constitutional responsibility for
de facto relationships. Responsibility for the regulation and delivery of
comunity and health services primarily also rests with the state

gover nnents.

1139. Pursuant to its constitutional powers, the Federal Parlianent has
enacted the Marriage Act 1961, the Fam |y Law Act 1975 and vari ous pieces of
soci al welfare |egislation

The famly

1140. The principle that the famly is the fundamental unit in society is
explicitly referred to both in the Federal Fam |y Law Act 1975 and rel evant
state legislation. For exanple, it appears in the Western Australian Famly
Court Act 1975, the South Australian Children's Protection Act 1993 and the
Fam |y and Conmunity Services Act 1972.
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1141. In a further step to recognize the principle in a positive way, the
Federal Famly Law Act 1975 created an Institute of Fam |y Studies, which has
the function of encouragi ng coordi nated research into the factors affecting
marital and famly stability in Australia, with the object of pronoting the
protection of the famly as the natural and fundanmental unit in society.
States al so have mechani sms whereby the principle is reinforced. For

exanple, in South Australia the Ofice for Famlies and Children pronotes
across-government awareness of the issues and needs of famlies, and the use
of famly inpact statenents by governnment to assess and take into account the
i npact of governnment decisions on fanmilies.

1142. In Australia, inline with trends in other Western countries, the
conventional nuclear famly is by far the nmost promnent famly form In
Australia in 1993 there were 4.63 mllion famlies. As is shown in table 19,
these famlies were conprised of the follow ng |iving arrangenents:

42.9 per cent were couple famlies with children; 9 per cent were one-parent
famlies with children; 32 per cent were couples only; and persons

aged 15 years or more |living alone were 10.2 per cent.

1143. One-parent fam lies headed by fenal es have increased over the past
decade. The number of de facto couples has also increased. 1In 1992

8 per cent of all couples were in de facto rel ati onships and 56 per cent of
couples who married in 1992 had |ived together before marriage, conpared to
16 per cent of couples who married in 1975. Furthermore, in 1993 children
born outside of marriage accounted for 25 per cent of all births, an increase
from6 per cent in 1963. This increase has been matched by an increase in
acknow edgnment of paternity (see table 20).

1144. There is also a higher than historically normal frequency of couples
with no children present. The child popul ation over the past 20 years has
remai ned fairly constant at approximately 3.8 mllion. However, the
proportion of children in the popul ati on has decreased from around

30 per cent in the late 1950s to 22 per cent in 1993, and by 2041 it is
projected to decline to between 17 and 19 per cent. This is due to the
decline in the fertility rate, from2.5 children per woman in 1973 to

1.9 children in 1993. 1In 1992 the average nunber of children in a couple
famly was 1.9 and 1.6 in a one-parent famly.

1145. Over the last 20 years marriage rates have fallen and the average age
at first marriage has increased (see table 21). This is partly the result of
econom ¢ downturn, changes in divorce |aws and changes in attitudes to
marriage and |iving arrangements. |In 1993, the average age for all marriages
was 26 years for wonmen and 29 years for men.

1146. The Federal CGovernnment used the International Year of the Family to
celebrate Australian famlies by pronoting an increased understandi ng of
their contribution to Australian society. Also during the International Year
of the Fam |y, the South Australian Government appointed Fam |y Anmbassadors
and a Famly Sunmit will be held shortly.

1147. 1n 1994, the Federal Government appointed a Fam |y Services Council to

advise it on fam |y services issues. The Council includes representatives of
the three peak bodies that are funded to provide famly services -
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Rel ati onshi ps Australia, Centacare Australia and Family Services Australia.
It also includes people chosen for their specialist expertise and broad
know edge of family services issues.

Fam |y support neasures

1148. Al Australian governments provide fam |y support measures. Exanples
of programres include early intervention and fam |y preservation services for
fam lies where there is a high risk of children being renoved; specific
preservation services for famlies of children with disabilities; Aborigina
fam |y support; marriage and rel ationship preparation and famly skills
programes; and comunity centres and nei ghbourhood devel opnent.

1149. Further information relating to state natters appears in section E of
Australia s initial report under the Convention on the R ghts of the Child.

Suppl enmentary services grants

1150. Suppl enmentary services grants are provided for children with specia
and/or additional needs to gain access to appropriate care in mainstream
services and to ensure that services operate in a culturally or

devel opnental |y appropriate way.

Programme support

1151. Programme support provides assistance for in-service training and
management support to enhance the efficiency and skill base of federally
funded childrens’ services. Youth activities services provide structured
activities and positive peer support in an innovative programre of after
school and vacation services for children from1ll to 16 years of age.

Mgrants and ethnic famlies

1152. Famly migration is an integral conponent of the mgration programme.
The Preferential Family category provides for the sponsorship of spouses,
fiances, dependent children, children for adoption, parents, interdependent
partners and other close relatives. Applicants nmust establish the closeness
of their relationships to the sponsor, neet the relevant eligibility criteria
and neet health and character requirenents.

1153. Provision also exists for migration of extended fam |y nenbers
(brothers, sisters, working-age parents who do not neet the “bal ance of
famly” test, non-dependent children, nieces and nephews) based on a points
sel ection system The points test assesses an applicant’s occupationa
skills and age and awards additional points for the settl enent
characteristics of the Australian sponsor

Marri age

1154. Generally, in Australia all nen and wonen of marriageabl e age have the
right, subject to neeting the requirenments of |egal capacity, to enter into
marriage. The right to marry and procedures for marriage are regulated in
Australia by the Federal Marriage Act 1961. The rights and obligations of
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parties to a marriage (and the provisions applicable to a dissolution of the
marriage) are dealt with in the Federal Fami |y Law Act 1975, which extends to
all states.

1155. Under the Federal Marriage Act 1961, marriages may be celebrated by a
m nister of religion registered as an authorized celebrant, by a district
regi strar or by other persons authorized by the Attorney-General as marriage
celebrants. Notice of the intended marri age nust be given to the cel ebrant
at | east one cal endar nonth before the marriage, but this can be at any tine
not more than six calendar nmonths prior to marriage. The marriage cel ebrant
must transmt an official certificate of the marriage for registration to a
district registrar in the state in which the nmarriage took pl ace.

1156. In relation to the capacity of a person to contract a marriage, the
Marri age Act 1961 provides that the inpedinents to a valid marriage are:

A prior subsisting marriage;
The exi stence of a prohibited rel ationship;

The |l ack of real consent by reason that it was obtai ned by duress or
fraud; and

Lack of marri ageabl e age.

1157. The m ni mum age at which people are legally free to marry is 18 for
both males and fermales. A nmale or femal e aged between the age of 16

and 18 may marry a person of the opposite sex aged 18 or older with

par ent al / guardi an consent and an authorization froma judge or nagistrate
who, after due inquiry into the relevant facts and circunstances, is
satisfied that the circunstances are so exceptional and unusual as to justify
the maki ng of an order which will authorize the marriage despite the fact
that the applicant has not attained the age of 18 years.

1158. As stated above, a marriage is void if the consent of either of the
parties is not real consent. Tribal marriages anong Aboriginal and Torres
Strait Islanders, which in some cases may not be by free and full consent of
the intendi ng spouses, are not recogni zed for the purposes of the Marriage
Act 1961. They are, however, recogni zed for certain purposes in the Northern
Territory, for exanple, in such matters as clains against the estate of a
deceased spouse, and the status of children

1159. In all jurisdictions, prisoners are able to marry subject to
appropriate perm ssion fromthe prison authorities. Requests are exam ned on
a case by case basis which enables the authorities to take into account the
needs of the prisoner and discipline in the prison system

1160. Overseas nmarriages are al so recognized in Australia. The general rule
is that a marriage is recognized as valid in Australia if it was valid in the
country where it took place at the tinme it was solemized or if it later
becanme valid in that country.
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Right to found a famly

1161. The Governnment has provided funds for fam |y planning at national and
international |evel since 1973, and in 1974 established its Fam |y Pl anning
Programin the then Federal Departnent of Health, under which funds are

provi ded to non-governnment fam |y planning associations and natural famly

pl anni ng organi zations in the states for education, information and training
programes at comunity and professional levels. All nmedical famly planning
services attract health insurance benefits.

1162. Under Medicare, a system of health programre grants provides that
clinic services are in effect available free of charge. Oral contraceptives,
the nost popul ar form of contraceptive used by young women, attract a subsidy
under the Pharmaceutical Benefits schene, and other contraceptives are exenpt
fromsales tax. The goal of the Family Planning Programis to work towards

t he sexual and reproductive health and well-being of all groups in the
comunity in the context of a sustainable environnent.

1163. Federal and state governnents have basically uniformlegislation
relating to the parentage of children conceived by artificial insem nation or
in vitro fertilization procedures. The federal |egislation, section 60B of
the Fam |y Law Act 1975, only operates in the context of that Act. The state
| egi sl ati on operates generally to deal with parentage for all purposes.

1164. Broadly speaking, state |egislation deenms the husband or de facto
spouse of a woman who gives birth as a result of artificial insem nation or
in vitro fertilization to be the child's father for all purposes provided
that he consented to the fertilization procedure. Al jurisdictions, with

t he exception of New South Wal es, also deal with maternity. 1In South
Australia, the Northern Territory and the Australian Capital Territory, a
worman giving birth to a child as a result of IVF with donor ovumis presuned
to be the nother of the child. 1In Victoria, Queensland, Western Australia
and Tasmani a, the presunption is restricted to a marri ed woman who has
undertaken the procedure with her husband' s consent.

Adopti on

1165. Regul ation of the adoption of children in Australia is primarily a
state responsibility. Mst Australian states have reforned, or are in the
process of reformng, their 1960s adoption |egislation. Between 1964 and
1968 Adoption Acts were passed in all states based on a model bill which was
approved by the Standing Committee of Attorneys-General. These Acts

i ntroduced the principle (already established in the law relating to custody
di sputes) that the welfare and interests of the child concerned shall be the
par amount consi deration. The adopted child is regarded as havi ng been born
in wedl ock to the adoptive parents; that is, it legally ceases to be a child
of its previous parents. Uniformprinciples for registration of adoption and
the assunption of jurisdictional recognition of interstate and overseas
adoption orders were al so adopt ed.

1166. Further information relating to state and territory adoption nmatters

appears in section E of Australia's initial report under the Convention on
the Rights of the Child.
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Ri ghts and responsibilities of spouses

1167. Under the Federal Marriage Act 1961, the rights and responsibilities of
spouses when entering into marriage are equal

1168. Under Australian | aw a person does not automatically obtain citizenship
upon marriage to an Australian citizen. The Australian Citizenship Act 1948
provi des that a person may be granted Australian citizenship if, inter alia,
he or she is over the age of 18 years and has been a permanent resident of
Australia for an aggregate period totalling one of the two precedi ng years or
two of the five years preceding the application. Australian citizenship my
al so be granted to a person who is a permanent resident and the spouse of an
Australian citizen where that person has been continuously in Australia as a
per manent resident for 12 nonths prior to the application and would suffer
signi ficant hardship or disadvantage if not granted Australian citizenship

In the unusual event of a person losing his or her nationality or citizenship
upon marriage to an Australian citizen, the Department of Immgration and
Ethnic Affairs nmay extend special concessions to that spouse which would
expedite his or her being granted Australian citizenship to avoid the person
bei ng stateless. This avenue is available to the M nister under

subsection 13 (9) of the Australian Citizenship Act 1948.

1169. The Act al so prescribes the situations in which an Australian citizen
can lose his or her citizenship. The Act provides that where an Australian
citizen does an act or thing, the sole or dom nant purpose of which is to
acquire the nationality or citizenship of a foreign country and the effect of
which is to acquire the nationality or citizenship of a foreign country, then
t he person ceases to be an Australian citizen. This provision, however, does
not apply in relation to an act of marriage.

1170. Parental rights and responsibilities relating to the children

not of a marriage are regulated by the Famly Law Act 1975, except in
Western Australia. |In Western Australia, state |law applies. [In 1995, the
Federal Government passed |egislation anending the Famly Law Act 1975 by
repl aci ng the concept of custody and its conpani on notion of access, and al so
removi ng the guardi anship responsibilities currently conferred on parents.
The concept of custody, especially, has carried with it notions of ownership
of children. In sone cases, it has tended to |lead to the belief that the
child is a possession of the parent who is granted custody, to do with as

t hat parent pleases, including making the child avail able for access when
that parent pleases, despite court orders to the contrary.

1171. The Act defines parental responsibility as all the duties, powers,
responsi bilities and authority which by | aw parents and guardi ans have in
relation to children. Parents will no |onger be the statutory guardi ans of
the child but will have parental responsibility conferred upon them It is
i mportant to note that the concept of parental responsibility does not
expressly confer any rights on the parents in respect of the child. There
is, for exanple, no longer a right of custody or a right of access. Rather
parents will have a responsibility to discharge the obligation of parenta
responsibility in the best interests of the child. The Act also nakes it

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 216

clear that parental responsibility is not dependent on whether the parents
are married or separated or whether they have never married or |ived
t oget her.

Di vorce

1172. The Family Law Act 1975 established the Family Court of Australia,
designed to provide a specialized jurisdiction within which matrinonial cases
may be heard and settled. |In Western Australia, the Fanmily Court of Western
Australia operates in the same way as the Fanmily Court of Australia in other
jurisdictions. Except in Western Australia, proceedings under the Fam |y Law
Act 1975 may be brought in the Famly Court of Australia or, for sone

proceedings, in a relevant court of sunmary jurisdiction. In Wstern
Australia, the Fam |y Court of Western Australia exercises origina
jurisdiction under the Act. 1In the Northern Territory, the Famly Court and

the Supreme Court of the Northern Territory exercise concurrent jurisdiction
under the Act. The Sydney Registry of the Family Court of Australia is the
principal registry for famly law matters in Norfolk Island other than those
matters which may be dealt with by the Court of Petty Sessions.

1173. When a case reaches the Fanmi|ly Court of Australia, the Famly Law
Act 1975 requires the court to have regard to the need to give the w dest
possi bl e protection and assistance to the famly as the natural fundanenta
unit of society, particularly while it is responsible for the care and
education of dependent children

1174. The Family Law Act 1975 provides that a decree nisi of divorce does not
become absol ute unless the court has made an order declaring its satisfaction
either that there are no children of the marriage under 18 or, where there
are such children, that proper arrangements have been made for their welfare
or that there are circunstances why the decree shoul d becone absolute in the
absence of proper arrangenents.

1175. Both the Family Court of Australia and the Family Court of Western
Australia were established with a counselling segment as an integral part of
the Court. In establishing the Famly Court with a counselling service it
was the intention of the Federal Governnent that parties be encouraged to
settle their matters with assistance from professionals w thout the necessity
for a court inposed solution. |In addition to the counselling provided at the
courts the Fam |y Law Act 1975 provides for approved nmarriage counselling and
medi ati on services, which are founded by the Federal Governnent and which are
recogni zed as being able to provide |ike services to those provided by the
Fam |y Court counselling services.

De facto rel ationships

1176. State | aw governs the property and financial rel ationships between

de facto partners, although the Federal Family Court may be able to exercise
jurisdiction in particular cases because of the operation of cross-vesting

| egi sl ation. Four states have statutory reginmes that have replaced or

suppl enented the conmmon law, in an attenpt to avoid the injustice often
associated with the application of principles of property and trust law to
di sput es between domestic partners. However, the statutory reginmes vary
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considerably. For exanple, legislation in the Australian Capital Territory
allows for property settlenents between people who have |lived together in a
rel ati onship of care. New South Wales, which followed the recommendati ons of
the New South Wal es Law Ref orm Commi ssion in 1983, has conferred broad powers
on the court to adjust the financial relationship between de facto partners.
By contrast, the Victorian |egislation applies only to real property. The
Northern Territory has a statutory reginme simlar to that provided by

New South Wales. In late 1995, in Western Australia a draft De Facto

Rel ati onships (Property) Bill was being devel oped, for possible introduction
into Parlianment in 1996.

1177. The report of the Joint Select Cormittee on the Operation and
Interpretation of Certain Aspects of the Fam|ly Law Act 1975 referred to a
nunber of submi ssions that argued for a single set of laws to apply uniformy
to de facto partners throughout Australia. |In the absence of uniformty,
injustice will result in some cases, brought about by the fortuitous

ci rcunstance that the partners have noved from one state to another, where
the I aw provides | ess protection in the event of breakdown of the

rel ati onshi p.

1178. The Federal CGovernnment |acks the necessary constitutional power to
enact legislation to deal with de facto relationships. That power can only
come froma referral of power by a state or states to the Federal Governnent.
Shoul d such a referral of power be made, this would enable the Federa
Governnment to legislate for property settlenents arising fromthe breakdown
of a de facto relationship and for those proceedings to be dealt with in the
Fam |y Court of Australia. The Queensland Governnent is the only state
government to date to have indicated that it will refer power to the Federa
Governnment and is currently in the process of legislating to that effect.

Health services

1179. The Australian national health insurance schenme, Medicare, is ainmed at
ensuring that health care is within the reach of all famlies when they need
it. Medicare provides this guarantee to Australians in a number of ways. It
ensures that people contribute to the costs of the nation's health care
according to their capacity to pay. Federal funding, together with the share
of state funding derived fromthe Federal Governnent's financial assistance
grants to states, cones from general taxation revenue and a conpul sory

Medi care levy. Both these incone raising mechani snms are progressive and
ensure that higher income earners contribute nore than | ower income earners.

1180. Agreements between the Federal Governnent and the states ensure that

all Australians have the option of hospital care w thout charge as public
patients. For nedical care provided out of hospital by the patient's doctor
of choice, Medicare offers rebates against a schedule of fees for a
conprehensi ve range of consultations, operations and diagnostic tests
performed by nedical practitioners. |In addition, it enables doctors to “bulk
bill” so that patients pay nothing out of their pockets and the doctors
accept the rebates as full reconpense for the services provided.
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1181. For necessary drug treatnents, Medicare, through its Pharnmaceutica
Benefits Schene, subsidizes a | arge range of pharmaceutical products
foll owing prescription by medical practitioners.

1182. Safety nets further protect famlies fromout of pocket nedical costs.
Pati ent paynents above a certain |level per annum (not i ncluding

above-schedul e-fee chargi ng by doctors) are fully subsidized by Medicare in
that year. Medicare provides grants for other high need health-care services
on a targeted basis. Exanples include: wonen's health services such as
cervical and breast cancer screening and birthing services; dental care for

| ow-i ncome and di sadvant aged peopl e; high technol ogy health care such as
magneti ¢ resonance imagi ng, radiation oncol ogy and organ transplantation
flying doctor and bl ood product services; activities to prevent such di seases
as HI V/ Al DS; childhood imunization and health pronotion activities such as
anti-drug abuse; and the National Rural Health Strategy, which ainms to

i nprove the health of rural Australians.

1183. Medi care does not extend to Norfol k Island, which has an island-w de
heal t h-care schenme. Each adult (except social security recipients or other
exenpt persons) pays an annual health-care levy, currently $260. This
entitles the scheme nenber to free hospital and surgical care after a

t hreshol d of $3, 000 expended in one year (either per individual or for a
fam |y unit). There is no upper limt to health-care benefits. However,
restrictions apply to treatments on the nmainland or overseas.

Social security and welfare

1184. The Australian social security system provides a w de range of

pensi ons, benefits and all owances. Sone are directed specifically to
famlies. Ohers, although available nore broadly, also assist famlies and
are paid to fam lies at higher rates.

1185. Basic pension, allowance and benefit paynents are taxable. However,
speci al tax rebates are available to ensure that all owees with no other

t axabl e i ncome, and pensioners with insufficient other taxable income to
reduce their level of pension, in fact pay no tax. In general, additiona
al | owances are not taxable.

1186. Norfolk Island is not covered by the Australian system but nmintains
its own social security systemunder the Social Services Act 1980

(Norfolk Island). The rate of social services benefits payable in

Norfol k Island is generally around 80 per cent of benefits payable in
Australia.

Basic Fam |y Paynment

1187. The Basic Family Paynent is payable to parents or guardians in respect
of the great majority of children under 16 years. An inconme and assets test
applies. The incone limt for receipt of the Basic Famly Paynent is
relatively high and thus disallows only a small proportion of famlies.
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1188. The Basic Fam |y Paynent is payable for a child until the end of the
year in which the child turns 18 or ceases secondary studi es, whichever
occurs first, unless the student is receiving an allowance under a prescribed
educational schenme. To be eligible the claimnt nust be a resident of
Australia and the child nust be either a resident of Australia or a dependent
child of a resident of Australia and living with that person

1189. Incorporated into the Basic Fam |y Paynment is an additional anmount
payable in cases of nmultiple births (three children or nore) which is

avail able until the multiple birth children reach six years of age. Further
addi ti onal ampunts are payable as an add-on to the basic rate of famly
payment to | owincome working famlies, those receiving i ncone support and
those who are renting in the private market. Sole parents who receive an
additional fam|ly paynment are also paid a guardian all owance as part of that
paynment .

Parenti ng Al |l owance

1190. From 1 July 1995 the Parenting Al lowance becane avail abl e through the
soci al security system This paynent builds upon the previous Horme Child
Care All owance and is payable to the nmenber of a couple with primry
responsibility for the care of a dependent child under 16 years. The
Parenting All owance recognizes the contribution to society and the famly of
those who care for children. Inportantly, it provides an independent source
of incone for the partner caring for children and sone financial recognition
of the valuable work of the carer. Parenting Allowance provides increased
choice for parents balancing work and fam |y responsibilities. It also
assists sone famlies where one partner is unable to work because of the care
bei ng provided to a child who has a disability.

1191. The mexi mum rate of the Parenting Allowance is equivalent to

unenpl oyment paynments and subject to inconme and assets tests. However, a
non-t axabl e conmponent, equivalent to the Home Child Care Allowance rate, is
available to famlies irrespective of the income of the main earner in the
famly. Only the Parenting Allowance recipient's personal incone can reduce
this base paynent.

| nconme support

1192. Rates of incone support until 1994 were higher for couples than for
singl e people. However, in Septenber 1994 a new al |l owance, the Partner

Al | owance, was introduced. Partner Allowance will be paid directly to the
dependent partner instead of the additional anount of allowance currently
paid to recipients of job search allowance, newstart allowance, sickness
al l omance and special benefit if the recipient has a dependent partner

Article 24
1193. Al Australian jurisdictions recognize the special needs of children
for care and protection, particularly where that care or protection is not

able to be provided by famlies. There are |egislative nmeasures and
programes designed specifically to protect children and to provide
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assistance for children at risk. Laws concerning the care and protection of
children are matters for which both the federal and state governnents have
responsi bility.

1194. Australia is a party to the Convention on the Rights of the Child and
submitted its initial report under article 44.1 (a) of the Convention in
Decenber 1995. Further conmentary in relation to the issues presented bel ow
may be found in that report.

Definition of the child

1195. Detailed information on the definition of a child for the purposes of
matters such as marriage, crimnal responsibility, sexual consent and

enpl oynment is provided in section B of Australia' s first report under the
Convention on the Rights of the Child.

Enpl oynent

1196. In Australia, the wages and working conditions of persons bel ow adult
age are regul ated by a conbination of |egislation and awards. Although there
is no general prohibition on enploynment of children before or after schoo
hours, at weekends or during school holidays, some restrictions do exist.
Legi sl ation (essentially state |egislation) deals with occupational health
and safety matters and with m ni nrum school |eaving ages, restrictions on
child enpl oyment and enpl oynment of children in particular work. There is

al so no general |legislation to govern the type of enploynment or hours of

enpl oynment undertaken by young persons at school |eaving age (generally

15 years). Further information relating to state |egislation which regul ates
the empl oynent of children appears in section H (c) of Australia's initia
report under the Convention on the Rights of the Child.

1197. In relation to enlistment in the Australian armed forces, the m ni num
age for voluntary enlistnent is as foll ows:

Navy: 16 years
Arny: 17 years
Air Force: 17 years

1198. Australia participates in the United Nations Wrking Goup charged with
t he el aboration of a protocol on the involvenent of children in arned
conflict. Personnel in the Australian arned forces under the age of 18 years
are not normally deployed to areas which would result in their direct

i nvolvenent in arnmed conflict. In the light of the devel opnent of the
protocol, the issue of recruitnment of volunteers under 18 years and the
direct participation of persons under 18 years in hostilities is under active
consideration by the Australian Government.

Education
1199. Primary and secondary education for children aged between 6
and 15 years (with the exceptions of South Australia where the mni num age

is 5 years and Tasmani a where the maxinmumis 16 years) is conmpul sory and is
primarily the responsibility of the state governments. Children are required
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to attend either a government school or an educational institution approved
by the appropriate department of education or educational authority. Tuition
at primary and secondary governnment schools is free. Exceptions to
attendance at school include where the child or parent is ill, the child is
satisfactorily educated at hone, or where special psychiatric treatnent is
required and it is deemed to be in the best interests of the child to be
exenpt from school attendance.

1200. Federal and state |egislation and education programes are di scussed in
nore detail in section G of Australia's initial report under the Convention
on the Rights of the Child.

Non-di scri m nation

1201. As discussed further bel ow under article 26, the Federal Government and
state governments have enacted anti-discrimnation |egislation. Apart from
Victoria, the legislation now al so covers discrimnation on the ground of

age.

1202. Children enjoy the same rights to nmake conpl aints of discrimnation
under Australian legislation as do adults. In practice, adults, such as
parents or guardi ans, often make conplaints on behalf of children. Although
there has been no specific study into the extent to which children use
discrimnation | egislation, a range of conplaints of discrimnation on the
ground of disability in the areas of education and the provision of services
have been made. Further detailed information is provided in paragraphs 170
to 198 of Australia's first report under the Convention on the Ri ghts of the
Chi | d.

1203. In relation to the rights of ex-nuptial children, all jurisdictions
except Western Australia have legislation which is designed to renmove the

| egal consequences of illegitimcy which formerly di sadvantaged chil dren not
born within a marriage. 1In Western Australia, various statutes have been
amended to abolish the principal disadvantages of illegitinmcy, for exanple,
inregard to intestate estates, dispositions by will, conveyances and
testator's famly nmaintenance. The Federal Family Law Act 1975 covers both
children of marriages and ex-nuptial children in relation to guardianship
cust ody and access and mai ntenance (except in Western Australia where
ex-nuptial children are dealt with under state |aw).

1204. The position in regard to children, and parents of children, born as a
result of artificial insemnation by donor or in vitro fertilization
procedures is discussed further under Right to found a famly, article 23,
above.

Child welfare

1205. The key principle in nost |egislation concerning children in federa
and state jurisdictions is the best interests of the child.
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Fam |y Law

1206. In relation to famly law, it is generally accepted that the fam |y has
prime responsibility for the care and protection of children and children are
usually only separated fromtheir parents where abuse or neglect nmay be

i nvolved. The Family Court has jurisdiction in respect of the welfare of
children followi ng the 1983 anmendnents of the Family Law Act 1975. Under the
Federal Fam |y Law Reform Act 1995, which was passed by the Parlianment on

21 Novenber 1995, the best interests of the child are to be the paranount
consideration. This is consistent with the term nology used in the
Convention on the Rights of the Child, which Australia ratified in 1990.

1207. Further detailed information on the operation of the Family Law Act is
provi ded in paragraph 208 of Australia's first report under the Convention on
the Rights of the Child.

Children deprived of a fanily environnment

1208. State and federal governnents have a range of services and | egislation
whi ch provide for children deprived of a fam |y environnent. Further
detailed information is provided in section E of Australia's first report
under the Convention on the Rights of the Child.

Child safety

1209. Consumer protection legislation in Australia also extends to the

physi cal well-being of children. Further detailed information is provided in
par agraphs 743 to 748 of Australia's first report under the Convention on the
Ri ghts of the Child.

Wrk and fanmly

1210. Maternity and paternity | eave provisions are di scussed above in
relation to article 3. The follow ng section deals first w th work-based
assistance to workers with famly responsibilities, then with child care and
finally with the maintenance of children of divorced parents.

| LO Convention No. 156

1211. Australia ratified ILO Convention No. 156 in March 1990. A strategy to
give practical effect to the Convention by creating a clinmate of opinion
conduci ve to addressing the needs of workers with famly responsibilities was
| aunched on 11 February 1993. |Its objectives cover the follow ng broad

subj ect areas: discrimnation, terns and conditions of enploynent, |abour
force access and participation, community services and pl anni ng, and

vocati onal education and training.

1212. The Sex Discrimnation Act 1984 prohibits enpl oyees from being

di sm ssed on the ground of famly responsibilities. Famly responsibilities
are defined as the responsibilities of an enployee to care for, or support, a
dependent child of the enployee or any other i mediate fam |y nmenber who is
in need of care and support. The Industrial Relations Act 1988 al so
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prohibits term nation of enployment on the grounds of famly
responsibilities. See also under article 3, Maternity and paternity |eave,
above.

Mai nt enance of chil dren

1213. Maintenance for children is provided for by provisions of the Federal
Fam |y Law Act 1975 and applies in all states except Western Australia, which
has compatible | egislation. The object of the Act relating to the

mai nt enance of children is that children should have their proper needs net
fromreasonabl e and adequate shares in the income, earning capacity, property
and financial resources of both of their parents (including step-parents) and
that the parents should share equitably in the support of their children

The legislation is directed towards ensuring the provision of adequate |evels
of mai ntenance for children

1214. The Child Support Schenme was introduced by the Federal Governnent and
is directed towards ensuring, as far as practicable, that children of
separated parents continue to receive financial support fromboth of their
parents in accordance with the parents' financial capacities. It is based on
the principle that parents have the primary duty to maintain their children
Detailed information on the Child Support Schene and the recovery of

mai nt enance for children is provided in section E of Australia's first report
under the Convention on the Rights of the Child.

Child care

1215. The federal Children's Services Programains to assist famlies with
dependent children to participate in the workforce and the general comunity,
by ensuring that child care is affordable for [ ow and m ddl e-i ncone
famlies, by inproving the supply and quality of child care and by
encour agi ng i nnovative services, such as fam |y aide or honmemaker services,
famly or financial counselling services, parlianentary educational services
and support. Table 22 shows trends in the use of formal and informal child
care. Further detailed information is provided in paragraphs 1017 to 1025 of
Australia's first report under the Convention on the Rights of the Child.

Health and nutrition

1216. Generally, the quality of health care for children in Australia is

hi gh, although children living in renpte and isol ated areas, especially those
from Aboriginal and Torres Strait |Islander backgrounds, fare less well than
children living in |large popul ation areas. Further detailed information is
provided in section F of Australia's first report under the Convention on the
Ri ghts of the Child.

Asyl um seeker chil dren

1217. The M gration Act 1958 authorizes the arrest and detention of unlawfu
non-citizens. An unlawful non-citizen may be a person who holds a visa which
has expired or a person who has arrived in Australia w thout authority to
enter. Since Novenmber 1989, a total of 1,928 unauthorized persons, including
502 children, have arrived in Australia by boat and 62 chil dren have been
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born to themin Australia. O these, 876 have departed Australia to return
to their hone country or travel to another country; 446 have been approved to
remain here; 593 are in detention awaiting decisions on applications or
appeal s, the outcone of litigation or removal from Australia. O those in
detention, 206 are children

1218. \Wherever possible, children are not taken into custody. The Mgration
Regul ati ons made under the M gration Act provide that the Mnister may grant
a visa to a non-citizen mnor where the best interests of the child are best
protected by the release of that mnor to the care of an Australian citizen
Austral i an permanent resident or New Zeal and citizen. Since 1 Septenber 1994
this has been the case even where the application for a protection visa has
been refused and the decision is subject to judicial review

1219. On occasions, the detention of mnors cannot be avoi ded, for exanple,
where a child s parent or guardian must be kept in custody and it is not
feasible to nake suitable alternative arrangements for the care of the child.
Every effort is made to ensure that the period of detention for minors is
kept to a minimum Persons who are in detention have access to educati onal
health and wel fare services. An education programre covering aspects of
pre-primary and primary education is in place for children at the two centres
for Iong-termdetention of unauthorized boat arrivals. Recreation facilities
at these centres include gardening, ball sports, sewing, television and

vi deo, and sone gymasi um equi pnment. Further detailed information on the
situation of asylum seeker children and unacconpanied mnors is provided in
section H (a) (i) of Australia' s first report under the Convention on the

Ri ghts of the Child.

Chil d abuse

1220. Al Australian jurisdictions recognize the special needs of children
for care and protection, particularly where that care or protection cannot be
provided by famlies. There are |egislation and programres desi gned
specifically to protect children and to provide assistance for children at
risk. Sone jurisdictions also have specific legislation to prohibit the
maki ng of pornography involving children. Detailed information is provided
in sections E and H (c) of Australia's first report under the Convention on
the Rights of the Child.

Drug abuse

1221. There are a nunber of federal and state initiatives aimed at the
reducti on of drug abuse by children. Further information relating to federa
and state drug abuse prevention initiatives and |egislation appears under
section H (c) of Australia' s first report under the Convention on the Rights
of the Child.

Reqgi stration of births

1222. Matters relating to the registration of births in Australia are
governed by state legislation. All states require the registration of

births, but the tine within which this nust be done varies anongst Australian
jurisdictions. In Queensland, South Australia, Tasmania, Victoria,
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Western Australia and the Northern Territory, registration is required within
two nonths. |In New South Wales, the relevant tinme is one nonth. 1In the
Australian Capital Territory, the relevant time is 28 days.

Nanme

1223. Al states require the child' s name as part of the particulars to be
furnished for registration of a birth. In South Australia, Queensland,
Tasmani a, the Australian Capital Territory, the Northern Territory,

Western Australia and Norfolk Island there is no requirement that a first
name be entered into the register at the tinme of registration. This may be
added to the register at a later date. Provision also exists in nost
Australian jurisdictions for changes to occur in the registered name of a
child in appropriate circunstances. Common |aw (to the extent that this has
not been replaced by statute) also pernmits a change of nane to occur by
reputation and repute. In Western Australia, the Child Welfare Act 1947
enabl es the Director-General of Community Devel opnent to give the child a
name.

1224. Recent Australian practice has been to nove away from default
registration of a child in the name of the father. The follow ng two cases
illustrate this fact. 1In the New South Wal es Registry, the practice had

exi sted of registering the surnane of a child as that of the father in the
case of parents married to each other with different surnanes. This was the
practice regardl ess of whether the nother consented. A recent decision of
the New South Wal es Equal Opportunity Tribunal in Ms. L. v. Reqgistrar of
Births, Deaths and Marri ages, however, found this practice was a service to
which the Anti-Discrimnation Act 1977 applied and that it discrim nated
agai nst the nother on the grounds of sex and marital status. The Tribuna
observed that registration of the child' s name in the event of disagreenent
bet ween the parents could be resolved by the registration of the application
received first.

1225. Secondly, in a case in the Famly Court (unreported, 18 August 1993),
Warwi ck J. considered the use of hyphenated surnames to be an appropriate
remedy in relation to a dispute as to which surnane was to be used by a child
of a failed marriage. 1In that case, when the child was born he was given the
name of the person regarded as his father, pursuant to the rel evant

Queensl and | egislation. The judge considered that nerely because the wife
hersel f had adopted her husband's surnane while cohabiting with himdid not
mean she was a party to the registration of the child under that surname. He
found that:

“The real questions are as to the degree of identification of the child
with a registered surnanme, and as to the difficulties or enbarrassnent
for the child, if using a surname other than that by which he or she is
regi stered.”

1226. In Australia, citizenship is a federal governnent responsibility,
whereas registration of births is governed by state |egislation.
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Nationality

1227. Children born in Australia before 20 August 1986 general ly acquired
Australian citizenship by virtue of birth in Australia. Children born in
Australia on or after 20 August 1986 acquire Australian citizenship by virtue
of birth in Australia if:

At | east one parent of the child was either an Australian citizen or a
per manent resident at the tinme of the child s birth; or

The child has been ordinarily resident in Australia throughout the
period of 10 years conmencing on the day on which the child was born

1228. The Australian Citizenship Act 1948 was anended in 1986 to allow for
the acquisition of Australian citizenship by children born in Australia who
do not acquire any citizenship by birth and who woul d ot herw se be stateless.
A person acquires citizenship if the Mnister for Immgration and Ethnic
Affairs is satisfied that the person was born in Australia; is not, and has
never been, a citizen of any country; and is not, and has never been
entitled to acquire the citizenship of a foreign country.

1229. Children born overseas of an Australian citizen parent can acquire
Australian citizenship by descent through registration for citizenship. The
Australian Citizenship Act 1948 al so enpowers the Mnister for Immgration
and Ethnic Affairs to grant citizenship to children and enables children
under the age of 16 years to be included in a certificate of Australian
citizenship granted to their responsible parent.

Article 25

Participation in public affairs

1230. Australian citizens can take part in public affairs by various neans.
As di scussed above in relation to article 22 Australian | aw does not inpose
any restrictions on the free formation of political associations, including
political parties. Qualification for electoral office is discussed bel ow
However, the principal nmeans is by voting at periodic elections to choose
representatives to the federal or state parlianment and | ocal governnent
(see below, Parlianentary elections).

1231. Citizens may al so seek appointnent to various non-el ected public

of fi ces, depending, of course, on whether they neet eligibility requirenments
for these offices. Vacancies in a nunber of public offices are advertised in
the national press and, for others, appointnments may be nade wi t hout

adverti senent of vacancies, for exanple, appointments to judicial offices.

1232. Citizens and non-citizens alike nay al so present petitions to
Parliament. Particularly in recent times, the growth in nunbers of

pr of essi onal | obbyists and | obby groups has provi ded anot her neans for
interested individuals and groups to make their views known to governnments.
Fromtinme to tinme, government organizations seek the views and conment of
conmuni ty organi zations and individuals in public policy formulation. This
may be in witing or it may take place in nore formal inquiries by the
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presentation of information in person. Citizens may al so be appointed to
various government boards and conmittees, either as individuals or as
representatives of consumer or other interests.

1233. As nentioned in the core docunent and under articles 3 and 26 in the
present report, the Federal Sex Discrimnation Act 1984 covers discrimnation
in the adm nistration of federal |aws and programmes. The Federal Racia

Di scrimnation Act 1975 and the Disability Discrimnation Act 1992 al so nake
di scrimnation unlawful in specified areas. Anti-discrimnation |egislation
and anti-discrimnation provisions in |egislation dealing with civil service
enpl oynent are item zed bel ow.

Aboriginal and Torres Strait |slander affairs

1234. G ven the geographic and econoni c di sadvantage faced by nmenbers of the
Aboriginal and Torres Strait |slander comrunity, the Aboriginal and Torres
Strait Islander Electoral Information Service of the Australian El ectora
Conmi ssion (see section below) utilizes special teaching programes and
comunity networking to ensure that Aboriginal and Torres Strait |slander
peoples are able to fulfil their duties and exercise their right to vote as
Australian citizens.

1235. Furthernore, in addition to the federal, state and | ocal governnent

el ections, Aboriginal and Torres Strait |slander peoples are also eligible to
vote in the Aboriginal and Torres Strait |slander Conm ssion (ATSIC)

el ections. Section 104 of the Aboriginal and Torres Strait Islander

Conmmi ssi on Act 1989 provides that regional council elections shall be held
every three years. The first round of regional council elections were held
on 3 Novenber 1990, consequently 1993 was a regional council election year
The regi onal council elections were held on 4 Decenber 1993.

1236. Section 100 of the Act provides that regional council elections shal

be conducted by the Australian El ectoral Commi ssion. Table 23 shows the
nunber of Aboriginal and Torres Strait |slander peoples who voted in the | ast
federal and ATSIC el ections.

1237. The el ected nmenbers of the regional councils then in turn

el ected 17 zone comm ssioners to the Aboriginal and Torres Strait Islander
Commi ssion. These 17 conm ssioners, together with two conm ssioners

appoi nted by the Mnister for Aboriginal and Torres Strait |slander Affairs,
formthe Conm ssion. The regional councils are responsible for allocating
funds to | ocal programes within ATSIC gui delines and helping to draw up and
carry out regional plans for inproving the economc, social and cultural life
of their comunities.

Wnen and public affairs

1238. Whil e wonmen remain underrepresented in senior positions, the proportion
of women in decision-making positions in the Australian Public Service has
continued to inprove since 1980. Wonen's participation in the Senior
Executive Service (SES) (i.e. at senior nmanagenent level) in the Australian
Public Service has increased from4 per cent in 1984 to 18 per cent in
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August 1995. At June 1995, 81.6 per cent of wonen SES officers were in the
| onest band of SES ranking conmpared to 71.8 per cent of male SES officers.

1239. Wonen al so remmi n underrepresented in Australian parlianents.

In 1995, 16 per cent of all federal and state parlianmentarians were womnen.
Twenty-two per cent of nmenbers of federal and state upper houses of
parliament were wonen, conpared to 14 per cent in | ower houses.

1240. Women have headed governnents in recent years in three
states/territories: the Australian Capital Territory currently has a
woman Chief M nister

1241. Women's representation in elected | ocal government positions is higher

than their representation in federal or state parliaments. |In June 1992,
20 per cent of local council nmenmbers were wonmen, conpared with 13 per cent
in 1986. In 1992 wonen conprised 19.5 per cent of el ected nenbers of |oca

government, conpared to 80.5 per cent of nen. The ratio of men to women in

| ocal government is simlar to that in the Aboriginal and Torres Strait

I sl ander Commi ssion (ATSIC) referred to in the previous section. |In the npst
recent el ections associated with ATSIC, wonen were targeted through a gender
specific strategy to enrol, nomnate and vote.

1242. I n Cctober 1994, a discussion paper, “Wnen and parliaments in
Australia and New Zeal and”, was issued by the Commonweal th-State M nisters
Conference on the Status of Wnen and efforts are being made by the ngjor
political parties to encourage the participation of women in politics.

Australian El ectoral Comm Sssion

1243. The Australian El ectoral Comm ssion, established on 21 February 1984,
is responsible for federal electoral and referendum adm ni stration. One of
the Commi ssion's primary functions is to pronote public awareness of

el ectoral and parlianentary matters, for example, by conducting education and
i nformati on programes. O her functions include:

Mai nt ai ni ng federal electoral rolls and enforcing the | aw on conpul sory
enr ol nent ;

Conducting el ections for Senators and Menmbers of the House of
Representatives, referenduns on proposed laws to alter the Australian
Constitution, and enforcing the |aw on conpul sory voting;

Provi ding information and advice on electoral matters to the
Parliament, federal governnent departnments and authorities;

Conducting and pronmoting research into electoral matters;
Publ i shing material on matters that relate to its function;
Conducting elections for officials of trade unions and other industria

organi zati ons regi stered under the provisions of the Industria
Rel ati ons Act 1988;
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Considering and reporting to the Mnister on electoral matters referred
to it by the Mnister and such other electoral matters as the
Commi ssion thinks fit; and

Provi di ng assistance in matters relating to elections and referenduns
to authorities of foreign countries or to international organizations.

The Fitzgerald Report

1244, 1n July 1989, M. Tony Fitzgerald QC submtted his report on the

Commi ssion of Inquiry into Possible Illegal Activities and Associated Police
M sconduct (the Fitzgerald Report) in Queensland. As a preventive neasure,
the Fitzgerald Report recommended the creation of two i ndependent

commi ssions - the Crimnal Justice Comm ssion and the El ectoral and

Admi ni strative Review Commi ssion - to oversee official conduct and | aw
reform The Queensland Governnent inplenented this recommendation in 1989.

1245. The El ectoral and Adm nistrative Review Comm ssion was established by
the El ectoral and Administrative Review Act 1989 to provide an independent
and conprehensive review of adm nistrative and el ectoral laws. Specifically
the Comm ssion was enpowered to provide reports to the Queensl and Parli anent
and the Premier with a view to achi eving and nai ntaini ng:
Efficiency in the operation of the Parlianment; and
Honesty, inmpartiality and efficiency in
El ecti ons;
Public adm nistration of the State; and
Local authority adm nistration.
1246. The El ectoral and Admi nistrative Review Conmm ssion was concerned only
with systens, principles and practices, and not with particular instances of
al  eged i nefficiency, dishonesty or inpartiality.
1247. The work of the Comm ssion was conpleted in August 1993 with the
rel ease of its report entitled “Review of the preservati on and enhancenent of

the individual's rights and freedons”.

Parlianentary el ections

The right to vote

1248. 1t is an essential requirenent of any denocratic systemthat, as far as
possi bl e, all those who are eligible to vote are able to do so. The
Australian federal systemis conposed of two main | evels of government -
federal and state. 1In addition, there is governnent at the |ocal I|evel,

whi ch operates under |egislation enacted by the state. At each |level,
governnments are elected in periodic elections held by secret ballot and
within legislatively determned tinme limts.
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1249. For federal and state elections, the general rule is that enrol ment and
voting are conpul sory for all eligible Australian citizens. There are three
basi c qualifying conditions for eligibility to vote in elections to the
federal and state parliaments: age, nationality and residence. Cenerally,
all Australian citizens who are normally resident in a relevant el ectora

di vision and who are at |east 18 years of age are both entitled and obliged
to enrol and to vote

1250. Special enrol ment provisions are avail able for Menbers of Parlianent,
overseas electors, itinerant electors, 17 year olds, persons stationed in the
Antarctic, Norfolk Islanders (see further conmmentary under article 1) and
silent enrol nent voters (voters who do not want their addresses to appear on
the electoral roll). At the federal level and in sone states there is an
exenption from compul sory voting for those people whose religious convictions
woul d preclude them from so doi ng.

Peri odi c el ections

1251. These are provided for by legislation in each Australian jurisdiction
for each type of election, as are elections by secret ballot. The periods
wi thin which elections for either house of a |egislature nust be held vary
fromevery three to every six years. The |ower house of the Federa
Parliament (the House of Representatives), and the Parlianents of Queensl and
and the Australian Capital Territory are elected for three years. The upper
house of the Federal Parliament (the Senate) is elected for six years with
rotating hal f-Senate el ections every three years except in the case of a
doubl e dissolution. The Parlianments of New South Wales, Victoria, Wstern
Australia, South Australia, Tasmania and the Northern Territory are el ected
for four years. The free expression of the will of the electors is also
protected by detailed provisions in the legislation of all jurisdictions for
el ection polling, scrutineering and procedures. O fences are defined for
abuse of the system - particularly for breaches or neglect of official duty,
bri bery and undue infl uence.

Local governnent el ections

1252. Local CGovernnment Acts (enacted by state parliaments) provide for
periodic elections and the voting rights of electors. The electoral schenes
vary in the different jurisdictions. For exanple, in South Australia al
residents are entitled to vote in |ocal government elections irrespective of
whet her or not they are Australian citizens. |In such elections persons
eligible to vote are also eligible to stand for election. 1In a |arge nunber
of jurisdictions voting is conpul sory and has the sanme eligibility

requi renents as the relevant state.

Candi dates for el ection

1253. There are a nunber of major and minor political parties operating at
federal and state levels and at the |ocal government |evel. Voters are able
to choose between different candi dates or different progranmes (often these
are programres of particular political parties). The formation of politica
parties is discussed above in relation to article 22.
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1254. Election to any Australian parlianment does not depend on nenbership of
a particular party. There are however, certain prerequisites for nenbership
In relation to the Federal Parlianent, section 44 of the Constitution
disqualifies from nenbership a person who:

I s under any acknow edgnent of all egiance, obedi ence or adherence to a
foreign power, or is a subject or a citizen or entitled to the rights
or privileges of a subject or a citizen of a foreign power; or

Is attainted of treason, or has been convicted and is under sentence,
or subject to be sentenced, for any offence puni shable under federal or
state |l aw by inprisonnment for one year or |onger; or

I s an undi scharged bankrupt or insolvent; or

Has any direct or indirect pecuniary interest in any agreement with the
Federal Public Service otherwi se than as a nmenber and in common with
the other nenbers of an incorporated conpany consisting of nore than

25 persons (subject to some exceptions); or

Hol ds any office of profit under the Crown, or any pension payable
during the pleasure of the Crown out of any federal revenues.

1255. In relation to the requirenent for a public servant to resign if he or
she intends to stand for el ection, sections 47C and 82B of the Public Service
Act 1922 provide that a public servant who has resigned in order to contest a
federal or state parlianmentary election, but fails to be elected, may apply
to be re-appointed or re-enpl oyed.

1256. The consequences of non-resignation of a public servant were

di scussed by the Hi gh Court in Sykes v. Australian Electoral Comm ssion
((1993) 115 ALR 645). In that case, it was held that section 44 of the
Australian Constitution had been breached when a public servant failed to
resign fromthe Victorian Public Service (fromwhich he had been granted

| eave of absence) before nominating for a seat in the House of
Representatives in the Australian Parliament. As a result his election was
voi d.

1257. Public servants who are intending to stand for election to a state
parliament, the Northern Territory Legislative Assenbly or the Australian
Capital Territory Legislative Assenbly may be required to resign fromthe
public service depending on state |egislative requirenents. Resignation from
the public service is not required if election to a |ocal government body is
sought .

1258. In Norfolk Island, a person who has been convicted and sentenced to a
term of inprisonnent of one year or nore or who is an undi scharged bankrupt
is disqualified from nmenbership of the Norfolk Island Legislative Assenbly.

1259. A member of one house of parliament cannot stand for election to
anot her house whil e retaining nenbership of the first house.
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Di squalification of voters

1260. Section 93 of the Federal Electoral Act 1918 provides that the
foll owi ng persons are disqualified fromenrolnent and voting in federa

el ections: persons of unsound m nd; persons who are under sentence for an
of fence with a maxi mum penalty of inprisonment for five years or |onger
persons convicted of treason or treachery and not pardoned; hol ders of
tenporary visas; and unlawful non-citizens.

1261. A recommendation to extend voting rights to all prisoners was forwarded
by the Joint Standing Comrmittee on Election Matters in its report on the 1993
federal election. This recomendation was founded in part on advice fromthe
Australian El ectoral Conm ssion that the current system created
admnistrative difficulties. However, the Governnent recently announced that
while it would not proceed with the recommendation it would | ook at ways of
stream i ning current arrangenments.

1262. State | egislation governs disqualification fromvoting in state
el ections. The current arrangenents for the voting rights of prisoners are
as follows:

In New South Wal es a person who is inprisoned for a termof 12 nonths
or nore is disqualified.

Currently, all prisoners can enrol and vote in the Northern Territory.
However, new legislation will bring the Northern Territory into line
with federal arrangenents.

Queensl and and the Australian Capital Territory have the sane
arrangenents as those provided federally.

In South Australia all prisoners are entitled to vote.
In Tasmani a any inprisoned person is disqualified fromvoting.

In Victoria a person who is inprisoned for a termof five years or nore
is disqualified fromvoting.

In Western Australia a person who is inprisoned for 12 nonths or nore
is disqualified

Special voting arrangenents

1263. In all jurisdictions, citizens who are unable to attend a polling booth
on polling day may meke special arrangenents by applying for a postal or
pre-poll vote. In relation to federal elections, postal and/or pre-pol

voting facilities are available to any el ector who:

W Il not be, throughout the hours of polling on polling day, within the
state or territory for which he or she is enrolled;
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W Il not be, throughout the hours of polling day, within 8 kilonetres
by the nearest practicable route of any polling booth open in the state
or territory for which he or she is enrolled for the purpose of an

el ection;

W1l be, throughout the hours of polling on polling day, travelling

under conditions which will preclude the person fromvoting at any

pol ling booth in the state or territory for which he or she is
enrol | ed;

Is seriously ill or infirm and by reason of such illness or infirmty
will be precluded fromattending at any polling booth to vote, or, in
the case of a woman, will, by approaching maternity, be precluded from

attending at any polling booth to vote;

Is, at a place other than a hospital, caring for a person who is
seriously ill or infirmor approaching nmaternity and by reason of
caring for the person will be precluded fromattending at any polling
booth to vote

W Il be, throughout the hours of polling on polling day, a patient in a
hospital and be unable to vote at that hospital on that day, or have
his or her vote taken by a mobile polling teamprior to polling day;

I's, by reason of his or her nmenbership of a religious order or by
religious beliefs:

Precluded from attending a polling booth; or

Precl uded fromvoting throughout the hours of polling on polling
day or throughout the greater part of those hours;

Serving a sentence of inprisonnent; or
O herwise in |awful custody or detention;
Is a silent elector; or

I s engaged in enploynent throughout polling day and is unable to attend
a polling booth to vote.

1264. Mobile polling teanms al so enabl e voters whose novenent is restricted to
exercise their right to vote. Mbile polling teans visit prisons, sone
nursi ng homes, hospitals and renote areas of the country. Absent voting is
al so avail able on polling day for those people outside the division but
within the state for which they are enroll ed.
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1265. To facilitate citizens from another country to exercise their right to
vot e, enbassies and high conm ssions may arrange for their citizens in
Australia to vote in an election held in that country. Simlarly, Australian
enbassies may provide facilities for Australian citizens abroad to
participate in federal and state el ections.

El ect or at es

1266. Australia accepts the general concept of universal and equal suffrage.
Australia's first report (paras. 420-422) referred to the fact that sone
rural electorates contained smaller nunbers of persons than sonme urban

el ectorates and the foll ow ng declaration was included in Australia's

i nstrument of ratification:

“The reference in paragraph (b) of article 25 to 'universal and equa
suffrage' is accepted without prejudice to | aws which provide that
factors such as regional interests may be taken into account in
defining electoral division.”

1267. This declaration was withdrawn in 1984 and progress has been nade
towards a greater degree of equality in voting value, as neasured by the size
of electorates.

1268. Section 24 of the Australian Constitution provides that the nunber of
menbers of the house of representatives chosen in each of the states shall be
in proportion to the respective nunbers of their people.

1269. Section 7 of the Constitution requires equal representation in the
senate of each of the existing states, regardl ess of population. The
Commonweal th El ectoral Act 1918 contains provisions designed to ensure that
(within each state or territory) electoral divisions for the Federal House of
Representatives will be approxi mately equal in enrol ment.

1270. The basis for each electoral redistribution is a quota of electors,
determined by dividing the total enrolment of the state by the nunmber of
menbers of the house of representatives to be chosen therein. A

redi stribution may not create divisions which deviate fromthe rel evant
enrol ment quota by more than 10 per cent, and must endeavour to ensure that
each division within each state will, three years and six nonths after the
i npl enmentation of the redistribution, have plus or m nus 2 per cent of the
average divisional enrolnent of that state. Subject to these paranount
requi renents, due consideration nust be given, in relation to each electora
di vision, to:

Conmunity of interests within the electoral division, including
econom ¢, social and regional interests;

Means of comruni cation and travel within the el ectoral division

The trend of popul ati on changes within the state;
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The physical features and area of the electoral division; and
The boundaries of existing divisions in the state.

1271. The timing of federal redistributions is determ ned according to a
formula set out in the Commonweal th El ectoral Act 1918 and is independent of
political control. Redistributions nust be held at |east every seven years;
whenever there occurs a |level of mal apportionnment, specified as nore than
one third of the electoral divisions in a state deviating by nore than

10 per cent fromthe state average for a period of nore than two nonths; or
whenever there is a change in the nunber of nenbers of the house of
representatives to be chosen in a state. Redistributions are conducted by an
i ndependent body chaired by a Federal Court judge and are not subject to any
governnmental or parlianentary veto. Extensive opportunities are accorded to
menbers of the public to make suggestions and comments regardi ng possible
boundari es and to nmount objections to widely promulgated initial proposals.

1272. The principle that electorates should not vary by nore than a set
percentage froma standard number of electors in each electorate is also
enbodied in the | egislation governing all state electoral systems (at | east
inrelation to divisions for | ower house elections). The margin is

5 per cent in New South Wal es, 10 per cent in Tasmania, Victoria and
Queensl and (except in five districts in excess of 100,000 square kil ometres
wher e wei ghtage equivalent to 2 per cent of district area is pernmitted),

15 per cent in Western Australia and 20 per cent in the Northern Territory.

1273. In Western Australia, variations in voting value arise because of a
zoni ng system whi ch di stingui shes between nmetropolitan and non-netropolitan
areas. At the end of 1993 the ratio between the | argest number and the
smal | est nunber of voters enrolled in a district of the Legislative Assenbly
was approximtely three to one. This inequality has been the subject of
litigation in the H gh Court in which it has been argued that the Australian
Constitution contains a general principle of electoral equality of voters in
both federal and state el ections.

1274. In Queensland, a statutory system of increasing the voting val ue of
five rural electorates has led to a two to one inequality between the | argest
nunber and smal | est nunmber of voters enrolled in a district of the Queensland
Par | i ament .

Public service access

1275. Access to public service enploynment in Australia is available to al
Australian citizens (and in some jurisdictions to non-citizens) equally.

Per manent appoi ntnent to the Federal Public Service is open to Australian
citizens under 65 years of age and appointments are nmade fromeligible
applicants using a system of open conpetition by nerit. There may al so be

| egi sl ative requirements which need fulfilling, such as undertaking a nedica
exam nation, and for sone positions, educational or professiona
qualifications are necessary. Confirmation of appointnent is generally
condi tional on successful conpletion of a probationary period, usually of six
nonths. The position is the sane at state |evel, except that Australian
citizenship is not usually a critical entry requirenent.
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1276. Some public service positions are Designated Security Assessnent
Positions which may require access to matters which are classified in the
interests of national security or access to secure areas. Qher positions
are Positions of Trust where the occupant has custody of stores, equipnent or
public nonies. A security clearance is required for placenment in these
positions and an assessnent is performed by the Department and includes
checks with the Australian Federal Police and the Australian Security
Intelligence Organi sation. Top secret, secret, confidential and restricted
are the national security classifications. A person who receives an adverse
or qualified security assessnent in regard to his or her enploynment in the
Federal Public Service has a right to have that assessnent reviewed by the
Security Appeals Tribunal, which is established under the Australian Security
Intelligence Organisation Act 1979.

Pronotion

1277. Pronotion within the Federal Public Service is based on assessnent of
relative efficiency. Vacant positions are usually advertised so that any

of ficer of the Service may apply for pronotion or transfer. Vacant positions
are often open, but need not be open, to persons outside the public service.
The guidelines for lateral recruitment into the non-executive |evel of the
Federal Public Service, for exanple, provide that persons from outside the
public service may be appoi nted where applications for the rel evant position
have been advertised outside the Service.

Merit in staff selection

1278. The Public Service Act 1922 requires that people be appointed to the
public service and pronmoted within the service on the basis of nerit
conpetition. Section 33 (1) of the Act provides that appointments are
required to be nade on the basis of an assessnent of the relative suitability
of the applicants. Section 50A (1) of the Act requires that Departnment
secretaries select the nost efficient person who has applied for a particular
pronotion. The Act requires that decisions relating to appointnents,
transfers and pronotions be made wi thout:

Di scrimnation on the ground of political affiliation, race, colour
ethnic origin, social origin, religion, sex, sexual preference, marita
status, pregnancy, age or physical or nmental disability;

Di scrimnation that is unlawful under the Racial Discrimnation Act,
the Sex Discrimnation Act or the Disability Discrimnation Act; or

Any other unjustified discrimnation (section 33 (3)).

1279. As discussed el sewhere in this report, legislation in force making
di scrimnation unlawful in enploynment in the Federal Public Service includes:

Public Service Act 1922;
Raci al Discrimnation Act 1975;

Sex Discrimnation Act 1984;

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 237

Disability Discrimnation Act 1992;
Human Ri ghts and Equal Opportunity Commi ssion Act 1986;

Affirmative Action (Equal Enploynent Opportunity for Wnen) Act 1986;
and

Equal Enpl oynment Opportunity (Commonweal th Authorities) Act 1987.

1280. Except for pronotions of officers to the nore senior positions,
pronotions are subject to appeal on the ground of superior efficiency. The
appeal s are heard by pronotion appeal comm ttees which are established by the
Merit Protection and Revi ew Agency (MPRA) and are independent of the
departnental sel ection processes. For pronotions to the nore senior
positions, which are not subject to appeal, unsuccessful applicants have a
right to seek review of the promptions by MPRA on one of two grounds: that
there was a serious defect in the selection process or there was a breach of
section 33 of the Public Service Act with regard to patronage, favouritism or
di scrimnation. The Public Service Conm ssioner is responsible for approving
sel ections to senior executive positions. The Public Service Conm ssioner is
i ndependent of the departmental sel ection process.

1281. The Public Service Act 1922 provides for disciplinary action to be
taken if a public servant fails to fulfil his or her duty. A public servant
fails to fulfil his or her duty if (anpbng other things) he or she engages in
pat ronage, favouritismor discrimnation. Conplaints of discrimnation on
these grounds may be dealt with by the Merit Protection and Revi ew Agency or
by the Human Ri ghts and Equal Opportunity Conm ssion

1282. Section 22 B of the Public Service Act 1922 inposes on federa

gover nment departments and agencies an obligation to have equal enpl oynent
opportunity programres which ensure that wonen, people of non-English
speaki ng backgrounds, people with disabilities and people of Aboriginal and
Torres Strait Islander origin are given equal enploynment opportunities.

1283. In 1986 the Australian Defence Force (ADF) codified a policy on
honosexual ity (Defence Instruction 15-3) which stipulated that “when a menber
[of the ADF] admits to or is proven to be involved in honosexual conduct,
consideration is to be given to the term nation of that nmenber's service”

I n Decenber 1990, the Human Ri ghts and Equal Opportunity Comm ssion received
a conplaint froma menber of ADF regarding discrimnation on the basis of
sexual preference. The Comm ssion investigated the conplaint and requested
that ADF provide its reasons for its policy on homobsexuality, having regard
to Australia's international obligations concerning human rights and

di scrimnation in enploynment and occupation. In addition to endeavouring to
conciliate the individual conplaint, the Commi ssion initiated negotiations
with the Departnment of Defence and ADF to resolve the issue at a policy

I evel . The outcone of these negotiations was a comm tnment by ADF to devel op
in consultation with the Comm ssion, a non-discrimnatory policy. 1In early
1992, after a series of negotiations which extended over a 12-nonth period, a
new non-di scrim natory policy on unacceptabl e sexual behavi our by nmenbers of
ADF was agreed to and forwarded to the Mnister for Defence Science and
Personnel for approval. The Human Ri ghts Conmi ssioner determined that the
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Commi ssi on shoul d al so exercise its power under section 31 of the Human

Ri ghts and Equal Opportunity Conm ssion Act 1986 and formally report on this
matter to the Attorney-General. The Commi ssion's report was | odged with the
Attorney- Ceneral on 25 Septenber 1992 and subsequently, after further Cabinet
di scussion, the Prime M nister announced on 23 Novenber 1992 the renpval of
the ADF ban on honpsexuality. The Conmi ssion's report was tabled in Federa
Parliament on 24 Novenber 1992.

Equal enpl oynent opportunity

1284. The federal Public Service Comm ssion has produced a plan entitled
“Equal opportunity enmployment: a strategic plan for the Australian Public
Service for the 1990”. The objectives of the plan are:

To elimnate unjustified discrimnation agai nst nenbers of equa
opportunity enpl oynent (EEO) groups in relation to all

Sel ection for appointment, pronotion, transfer or tenporary
transfer;

Per f ormance apprai sal and performnce pay;
Trai ning and staff devel opnent; and
Terms and conditions of enpl oyment;

To enabl e nenbers of EEO groups to conpete for pronotion and transfer
and pursue careers as effectively as other staff; and

To increase or maintain the representation of EEO groups across al
| evel s and structures of the public service on the basis of open
conpetition on merit.

1285. I n New South Wal es, Queensland, Victoria, South Australia,

Western Australia, Northern Territory and the Australian Capital Territory,
state anti-discrimnation |egislation also covers discrimnation in regard to
appoi ntnents to, or enploynent in, the state public service. In

South Australia, the Public Sector Managenent Act 1995 requires the principle
of non-discrimnation on the ground of sex, sexuality, marital status,
pregnancy, race, physical inpairment or any other ground to be observed in
personnel managenent in the public sector. All selection decisions nust be
based on a proper assessnment of nerit. Under the Tasmani an State Service

Act 1984, enployment within the Tasmani an state service is based solely on
the merit principle. Al enploynment practices undertaken by the state
governnment are on the basis of equal enploynent opportunity. In Queensland,

t he Equal Opportunity in Public Enploynment Act 1992 requires public sector
agencies to devel op equal opportunity managenment plans to pronmpte equa
opportunity for and elimnate discrimnation agai nst wonmen, Aboriginal and
Torres Strait Islander people, people from non-English speaking backgrounds
and people with disabilities.

1286. In Norfolk Island, the Public Service Odinance 1979 provi des that the
Public Service Board nust have regard, inter alia, to maintaining the public
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service of Norfolk Island as a desirable source of enployment for persons of
ability and initiative. Admnistrative arrangenents are in place to ensure
enpl oyment in the public service is based on the nerit principle and there is
no discrimnation on the grounds of sex, sexuality, marital status, race or
pregnancy. |In regard to persons with physical disabilities, provisions give
the Public Service Board discretion to enploy such persons with such

nmodi fications to their duties as circunstances may indicate are desirable.

Article 26

Federal |egislation

1287. Discrimnation is made unlawful under the Racial Discrimnnation

Act 1975, the Sex Discrimnation Act 1984 and the Disability Discrimnation
Act 1992 detailed below. There is a range of exceptions in the |egislation
and provision for special measures, that is, measures which are intended to
pronmote the equality of groups.

1288. The Federal CGovernnment has al so enacted the Human Ri ghts and Equa
Opportunity Act 1986, which enpowers the Human Ri ghts and Equal Opportunity
Commi ssion (HREOC) to inquire into any act or practice of the Federa
Government whi ch may be inconsistent with or contrary to any human right
recogni zed under the Act.

1289. Compl ai nts under each of the above pieces of |egislation are

i nvestigated and conciliated by HRECC. |f conciliation cannot be achieved
under the Racial Discrimnation Act 1975, the rel evant comm ssioner can refer
the conplaint to the Commi ssion for a public hearing. |If the Conm ssion
finds the conplaint substantiated, it will make an appropriate determ nation

Where parties do not conply with the determ nation, fresh proceedi ngs nust be
instituted in the Federal Court, which has power to rehear the matter and
enforce its determ nation. Regarding the powers and functions of HRECC, see
further under article 2, federal |egislation since previous report, above.

1290. Discrimnation in relation to term nation of enploynent is also
proscri bed under the Industrial Relations Act 1988 as anended in 1993.
Subsection 170DF (1) of that Act prohibits dism ssal on the follow ng
grounds:

Tenporary absence from work because of an illness or injury;

Uni on menbership or participation in union activities outside working
hours or, with the enployer's consent, during working hours;

Non- member ship of a union or of an association that has applied to be
regi stered as a union under the provisions of the Industrial Relations
Act 1988;

Seeking office as, or acting or having acted in the capacity of, a
representati ve of enpl oyees;

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 240

The filing of a conplaint, or participation in proceedi ngs, against an
enpl oyer involving alleged violation of |laws or regul ati ons or recourse
to competent adm nistrative authorities;

Race, col our, sex, sexual preference, age, physical or nenta
disability, marital status, famly responsibilities, pregnancy,
religion, political opinion, national extraction or social origin;

Absence fromwork during maternity | eave or other parental |eave.

1291. Subsection (2) provides a defence to a clai munder
subsection 170DF (1):

“Subsection (1) does not prevent [race, colour, sex, sexual preference,
age, physical or mental disability, marital status, famly

responsi bilities, pregnancy, religion, political opinion, nationa
extraction or social origin] frombeing a reason for termnating

enpl oynment if the reason is based on the inherent requirements of the
particul ar position.”

1292. The breadth of the exception to subsection 170DF (1) based on the

i nherent requirenents of the position was considered in an unreported 1995
judgenent given by Chief Justice Wlcox in the Industrial Relations Court of
Australia: see Christie v. Qantas Airways Ltd (incorporating A lmn v.

Australian Airlines Ltd). 1In that case, the Industrial Court decided that
the word “inherent” is to be taken as referring to a requirenment that is
fundanmental , intrinsic or essential to the position rather than sonething

which is truly unnecessary although insisted on by a particular enpl oyer.

Affirmative action and equal opportunity

1293. Equal enploynment opportunity legislation exists at the federal level in
relation to both the public and private sectors. 1In the public sector

organi zations in nmost jurisdictions are required to inplenent equa

enpl oynment opportunity programes for designhated groups. These may include
worren, enpl oyees from non-English speaki ng backgrounds, people with

di sabilities and people of Aboriginal origin, depending on the jurisdiction
Publ i c sector equal enploynment opportunity is discussed further in the
present report in relation to article 25.

1294. In relation to the private sector, the relevant federal Act is the
Affirmative Action (Equal Enploynent Opportunity for Wnen) Act 1986. Under
the Act, all higher education institutions, private conpanies with nore
than 100 enpl oyees, group training schenes, trade uni ons, non-governnent
school s and conmunity groups are required to devel op and i npl enent
affirmative action programmes for women and to submit annual reports of
progress achi eved.

1295. The Affirmative Action (Equal Enploynent Opportunity for Wnen)
Act 1986 sets out a mninmum of eight steps which are integral to an
affirmati ve action programme. They are to:

Issue a policy statement on affirmative action

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ ¢/ AUS/ 98/ 3
page 241

Appoi nt an affirmative action coordinator;

Consult with trade unions;

Consult with enpl oyees;

Conduct a statistical analysis of the workforce;

Revi ew personnel policies and practices;

Set forward esti mtes and objectives; and

Moni tor and eval uate the inplenentation of the programre.

Speci al _neasures

1296. The equal opportunity |egislation described above does not require
action which is inconpatible with the nerit principle. It is recognized that
where differential treatnment has a positive rather than an invidi ous purpose,
such treatnent does not contravene the guarantee of equality enshrined in the
phrase “equal protection of the law'. Such neasures may be required to
redress past inequalities and to ensure future equality for historically
subor di nat ed groups.

1297. Most discrimnation legislation in Australia has certain exceptions to
t he provisions prohibiting discrimnation, where the discrimnation results
fromthe inplenentati on of neasures to achieve equality. This allows people,
such as enployers, to take positive steps to overconme the effects of past

di scrimnation.

1298. At a federal level, the Racial Discrimnation Act 1975 has an exception
inrelation to the application of special neasures to advance certain racia
or ethnic groups. The Sex Discrimnation Act 1984 has a general exenption
concerni ng neasures intended to ensure that persons of a particular sex or
marital status or persons who are pregnant have equal opportunities with

ot her persons. The Disability Discrimnation Act 1992 has an exenption in
relation to an act which is reasonably intended to ensure that people who
have a disability have equal opportunities with others. State
anti-discrimnation |egislation also contains exceptions.

1299. Federal and state human rights and equal opportunity bodi es nonitor the
operation of laws to ensure they do not have an unjustifiable discrimnatory
i mpact .

Raci al discrimnation

1300. The Racial Discrimnation Act 1975, Australia's first federa
anti-discrimnation statute, gives effect in part to Australia' s obligations
under the International Convention on the Elimnation of All Forms of Racia
Discrimnation. |Its ngjor objectives are:

To pronote equality before the |aw of all persons regardl ess of their
race, colour, or national or ethnic origin; and
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To make di scrimnation agai nst people on the basis of their race,
colour or national or ethnic origin unlawul.

1301. Section 9 of the Act prohibits direct and indirect discrimnation on

t he grounds of race, colour, descent or national or ethnic origin which has
the purpose or effect of nullifying or inpairing the recognition, enjoynent
or exercise, on an equal footing, of any human right or fundanmental freedom
in the political, economc, social, cultural or any other field of public
life. Under the Act, enployers are vicariously liable for the discrimnatory
acts of their agents or enployees.

1302. The Racial Hatred Act 1995, which cane into operation

on 13 Cctober 1995, created a civil prohibition against racial hatred by
inserting new sections 18B to 18E into the Racial Discrimnation Act 1975 to
make it unlawful for a person to do an act, otherwise than in private, if;

The act is reasonably likely in all circunstances to offend, insult,
hum |iate or intimnm date another person or group of people; and

The act is done because of the race, colour or national or ethnic
origin of the other person or of sonme or all of the people in the

group.

Sex _discrimnation

1303. The Sex Discrimnation Act 1984 gives effect in part to Australia's
obl i gati ons under the Convention on the Elimnation of Al Forns of

Di scrim nation agai nst Wonmen and certain aspects of ILO Wrkers with Fam |y
Responsi bilities Convention (No. 156). |Its nmjor objectives are:

To pronote equality between men and wonen;

To elimnate discrimnation on the basis of sex, marital status or
pregnancy and, with respect to dism ssals, famly responsibilities; and

To elim nate sexual harassment at work, in educational institutions, in
the provision of goods and services; in the provision of accommopdati on
and the delivery of Federal Government progranmes.

1304. The Sex Discrimnation Act 1984, as anended in Decenber 1995, prohibits
di scrimnation on the grounds of sex, marital status and pregnancy.

Term nati on of enploynment on the basis of famly responsibilities is also
prohi bited. Sexual harassnent in various areas of public life is also

unl awful under the Act. There are five permanent exenptions to the operation
of the Act:

Enpl oyment by an instrunentality of a state;

Enpl oyment by educational institutions established for religious
pur poses;

Di scrimnation by voluntary bodies in ternms of provision of benefits or
services to nenbers and the adm ssion of persons as nenbers;
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Acts done in accordance with an order of a court, a determ nation of
the Human Ri ghts and Equal Opportunity Comm ssion or in accordance with
a court or tribunal having power to fix mnimm wages and ot her terns
and conditions of enploynent; and

Excl usion fromsporting activities in certain situations.

1305. The appropriateness of retaining, amending or renoving these exenptions
is a mtter under consideration by the Federal Governnent.

Disability discrinination

1306. The Disability Discrimnation Act 1992 which comenced on 1 March 1993
has as its major objectives:

To elimnate discrimnation against people with disabilities in
speci fied areas;

To pronote comunity acceptance of the principle that people with
disabilities have the sane fundanmental rights as other menmbers of the
comunity; and

To ensure, as far as practicable, that persons with disabilities have
the sane rights to equality before the law as the rest of the
conmuni ty.

1307. The Act is discussed in further detail above in relation to article 2,
under Disability |egislation

Age discrim nation

1308. Functions concerning Australia's responsibilities under the

I nternational Labour Organization Discrimnation (Enploynent and Occupati on)
Convention 1958 (No. 111) are conferred on HREOCC by the Human Ri ghts and
Equal Opportunity Act 1986. 1In 1989, the Federal Governnent passed
regul ati ons whi ch gave domestic effect to ILO Convention No. 111 by

speci fying age as one of the grounds of discrimnation within the Human

Ri ghts and Equal Opportunity Conm ssion's functions relating to equa
opportunity and treatment in enploynment and occupati on under the Convention
The functions of the Comm ssion include the investigation of conplaints of
di scrimnation on the ground of age in enploynent and occupation in the
federal, state or private sectors.

1309. However, the Human Ri ghts and Equal Opportunity Comm ssion Act 1986
does not make it unlawful to discrimnate on the ground of age and many
conplaints are not able to be conciliated, especially where the enmployer is
bound to apply |egislation which contains discrimnatory provisions.
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State leqgislation

Australian Capital Territory

1310. The Australian Capital Territory Discrimnation Act 1991 prohibits

di scrimnation on the grounds of sex, sexuality, transsexuality, marita
status, status as a parent or carer, pregnancy, race, religious or politica
conviction, inpairnment, nenbership or non-menbership of an association or
organi zati on of enmpl oyers or enpl oyees, age, profession, trade, occupation or
calling, association (whether as a relative or otherwise) with a person
identified by reference to one of the above attributes, sexual harassment and
racial vilification.

1311. The areas where discrimnation is prohibited include enploynent,
partnershi ps, professional or trade organizations, qualifying bodies,

enpl oynment agenci es, education, access to prem ses, goods, services and
facilities, acconmodation and clubs. The Act is admnistered and deci sions
made by the Discrimnation Comm ssioner

New Sout h Wal es

1312. In New South Wales, the Anti-Discrimnation Act 1977 makes

di scrimnation unlawful on the grounds of race (including colour, nationality
and ethnic or national origin), racial vilification, sex, pregnancy, marita
status, disability, H VAIDS vilification, honosexuality, honpsexua
vilification, age and conpul sory retirenent. The crimnal offence of serious
racial vilification applies to public acts which involve threatening physica
har m t owar ds peopl e or property.

1313. Under the Anti-Discrimnation Act 1977, the areas where discrimnation
i s prohibited include enploynent, partnerships, trade unions, qualifying

bodi es, enpl oynment agenci es, education, access to places and vehicles,
provi si on of goods and services, accommodati on and registered clubs. The Act
is adm nistered by the President of the Anti-Discrimination Board and bi ndi ng
deci sions are made by the Equal Opportunity Tri bunal

1314. In addition to the Anti-Discrimnation Act 1977, there are

m scel | aneous provisions in other Acts that prohibit discrimnatory behavi our
in New South Wal es. For exanple, the Industrial Relations Act 1991 prohibits
an enpl oyer or an organi zation fromvictim zing a person because that person
does not belong to an organi zation of enployees or the person has refused to
engage in industrial action

Northern Territory

1315. In the Northern Territory, the Anti-Discrimnation Act 1992 prohibits
di scrimnation on the grounds of race, sex, sexuality, sexual harassnent,
age, marital status, pregnancy, parenthood, breastfeeding, inpairment (which
covers physical, psychol ogical, physiological and intellectual inpairnment),
trade union or enployer association activity, religious belief or activity,
political opinion, affiliation or activity, irrelevant nedical or crimna
records and association with a person who has, or is believed to have, an
attribute referred to in this section
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1316. The areas where discrimnation is prohibited include education, work,
accommodat i on, goods and services, facilities, clubs, insurance and
super annuati on.

1317. The | egislation exenpts discrimnation where it is reasonably necessary
to protect public health, in relation to some sporting activities or in order
to pronote equality of opportunity for di sadvantaged persons.

1318. The Act establishes the Anti-Discrimnation Comm ssion and is
adm ni stered by the Anti-Discrimnation Comm ssioner. There is also a
regi onal office of HRECC i n Darw n.

1319. The Onbudsman (Northern Territory) Act 1978 establishes an office of
the Orbudsman. The role of the Onbudsman is to investigate adm nistrative
action taken in any Departnent or authority and any action taken by a nenber
of the police force in the situation where no reasonable alternative renedy
is avail able.

1320. Any person or body may meke a conplaint to the Orbudsnman. On

conpl etion of an investigation into an “adm nistrative action” the Onbudsman
reports to a senior officer of the relevant Departnment and then to the

M nister. The Orbudsman may nmake recommendations in his or her report.
VWere the Onbudsman is not satisfied with the steps taken, he or she may
report on the position to the Mnister who nust table the report in
Parliament within three sitting days.

eensl and

1321. In Queensland, the Anti-Discrimnation Act 1991 prohibits

di scrimnation on the grounds of sex, marital status, pregnancy, parenta
status, breastfeeding (goods and services areas only), age, race, inpairment,
religion, political belief or activity, trade union activity, |lawful sexua
activity, association with, or relation to, a person identified on the basis
of any of the above attributes, sexual harassnment and incitement to racial or
religious hatred.

1322. The areas where discrimnation is prohibited include: work;
partnerships; industrial, professional, trade or business organizations;
qual i fyi ng bodi es; enpl oynment agenci es; education; goods and services;
superannuati on; insurance; disposition of |and; accomrdation; club
menbership and affairs; adm nistration of state | aws and programmes; |oca
government and adverti sing.

1323. The Act is administered by the Anti-Discrimnati on Comm ssioner and

t hrough deci sions nade by the Anti-Discrimnation Tribunal. The resolution
of disputes under the Act is achieved through conciliation and if this is
unsuccessful, by a hearing before the Anti-Discrimnation Tribunal. The

deci sions of the Tribunal may be enforced through the courts.

1324. |In addition, the Act prohibits discrimnation on the basis of age. An
exenption is made for youth-work wages to permit a person to renunmerate a

wor ker who is under 21 years of age according to the worker's age. Age-based
benefits are preserved so that a person may supply benefits and concessi ons
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on the basis of age. For exanple, a bus operator may give travel concession
to peopl e under the age of 12 or over the age of 70. Finally, the

| egi sl ation provides that as a term of supplying goods and services to a

m nor, a person may require that a mnor be acconmpani ed by an adult if there
woul d be a reasonable risk that the mnor would cause a disruption or
endanger hinself or herself or others if not acconpanied by an adult. As
wel |, a person may discrim nate agai nst another person because the other
person is subject to a legal incapacity and that incapacity is relevant to a
transaction in which the person is involved. For exanple, it is not unlaw ul
for a person to refuse to enter into a contract with a m nor

1325. Al so in Queensland, the Health Ri ghts Conm ssion Act 1991 provides for
t he oversight, review and inprovement of health services by establishing an
accessi bl e, independent Health Rights Comm ssion. The Health Rights
Conmi ssi on:

Preserves and pronotes health rights;
Recei ves and resol ves health service conplaints;

Enabl es consuners and providers of health services to contribute to the
i mprovenent of health services;

Provi des educati on and advi ce about health rights and responsibilities;
and

Assi sts consuners and providers of health services to resolve
conpl ai nts.

1326. The Health Rights Commr ssion is headed by a Health Ri ghts Commi ssi oner
whose functions include identifying and suggesti ng ways of inproving health
services and of preserving and increasing health rights. The Comm ssion has
devel oped a Code of Health Rights and Responsibilities, which has been
submtted to the Mnister for Health for his consideration

South Australia

1327. In South Australia, the Equal Opportunity Act 1984 prohibits

di scrimnation on the grounds of race, sex, sexuality (which includes
honmosexual ity, bisexuality and transsexuality), marital status, pregnancy,
race, physical and intellectual inpairnment, age and sexual harassnent.

1328. The areas where discrimnation is prohibited include enploynent:
partnershi ps; associations; qualifying bodies; enploynment agencies;
education; provision of goods; services or facilities; and accommodati on or
land. The Act is adm nistered by the Conm ssioner for Equal Opportunity and
the Equal Opportunity Tri bunal

1329. Administratively, discrimnation on the grounds of inpairnent has been

interpreted very broadly under the Equal Opportunity Act 1984 so as to allow
all HV positive persons to have access to the conpl aints nmechani sm
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1330. There are exenptions to the operation of the Equal Opportunity
Act 1984. They are listed bel ow

Charitable institutions that confer benefits wholly on persons of a
particul ar race, persons of a particular sex, sexuality, marita
status, age or age group, persons with inpairment or pregnant wonen;

A schene for the benefit of persons of a particular race, sex, nmarita
status, age group or persons with a particular inpairment;

Reasonabl e di scrim nation in enploynment on the basis of appearance or
dress, where that appearance or dress is characteristic of or is an
expression of that person's sexuality;

Di scrimnation on the ground of sexuality by a firm pronoter in
det erm ni ng who should be offered partnership in the firmwhere the
firmhas | ess than six nmenbers;

Di scrimnati on on the ground of pregnancy, inpairment or age in
enpl oynment where the person would not be able to perform adequately
wi t hout endangering hi m herself;

Di scrimnation on the ground of pregnancy, inpairment or age in
enpl oynment where the person is unable to respond adequately to
situations of emergency reasonably anticipated in connection with
hi s/ her enpl oyment ;

Di scrimnation on the ground of pregnhancy where it arises out of the

di sm ssal of a pregnant wonman from enmpl oynent if the woman woul d not be
able to performthe work genuinely and reasonably required of her

wi t hout endangering herself or the unborn child or if a pregnant woman
were unable to respond adequately to situations of energency reasonably
anticipated in connection with her duties and there is no other work
that the enpl oyer could reasonably be expected to offer her

Di scrimnation on the grounds of sex, sexuality, marital status and
pregnancy in relation to religious appointnents;

Di scrimnation on the ground of age where an act is done in conpliance
with an award or agreement nade or approved under the Industria
Rel ati ons Act 1972;

Di scrimnation by an association on the ground of age where the
associ ation has, on a genuine and reasonabl e basis, established
different classes of menbership for persons of different age groups;
and

Di scrimnation which occurs because of a child s lack of juristic
capacity.
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1331. Remedi es avail abl e under the Equal Opportunity Act 1984 depend on the
nature of the complaint. They include:

Conciliation (used where the focus is on achieving an individually
tailored renedy such as danmges, reinstatenment or apol ogy);

Undertaki ngs to inplenment an equal opportunity policy; and
Structural changes within an educative frameworKk.

1332. Decisions or orders of the Equal Opportunity Tribunal may be appeal ed
to the Suprene Court of South Australia.

Tasnani a

1333. In 1995, Tasmania enacted the Sex Discrimnation Act. The proscribed
grounds of discrimnation under the Act are: gender; marital status;
pregnancy; parental status and famly responsibilities in the areas of

enpl oynment; education and training;, provision of facilities; goods and

servi ces; acconmodation; classes of nmenberships and activities of clubs;

adm ni stration of state |aws and state progranmes and awards; and enterprise
agreenents and industrial agreenments. In addition, victimzation on the
above grounds is also prohibited, as is sexual harassnent.

1334. There are exenptions to the operation of the Act and these are listed
bel ow.

Charitable trusts conferring benefits wholly or partly for persons of a
particul ar gender, marital status, pregnancy, parental status or famly
responsibilities;

Di scrimnation on the grounds of particular gender, marital status,
pregnancy, parental status and famly responsibilities, if it is
reasonably necessary to conply with any state or federal |aw, or any
order of a court or tribunal

A schene for the benefit of persons of particular gender, marital
pregnancy or parental status or with particular famly
responsibilities;

Di scrimnati on on the ground of gender

In a religious institution, if it is required by doctrines of the
religion of the institution; or

In education, if it is for the purpose of enrol ment in one gender
school s or hostels; or

In employment, if it is for the purpose of the residential care
of persons under the age of 18 years; or

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 249

In enploynent, if it is based on a genui ne occupati onal
qualification or requirenent in relation to a particul ar
position; or

In accommdation, if it is shared accommpdati on for |ess than
five adult persons; or

In the provision or use of facilities, if those facilities are
reasonably required for use by persons of one gender only; or

In respect of any benefit provided by a club if:

It is not practicable for the benefit to be used
simul taneously or to the sane extent by both men and wonen;
and

That benefit is provided for the use of nmen and wonen
separately fromeach other, or to men and wonen in a fair
and reasonabl e proportion; or

In respect of menbership of a club if the nenbership of the club
is available only to persons of one gender

Di scrimnation on the grounds of famly responsibilities, parenta
status, pregnhancy or marital status if that person requires specia
services and facilities, the supply of which would inpose unjustifiable
har dshi p;

Di scrimnation on the grounds of gender in a conpetitive sporting
activity where participation is restricted to persons of one gender

of 12 years of age or nore; or

Di scrimnation on the grounds of gender, marital status, pregnancy,
parental status or famly responsibilities in the provision of services
relating to i nsurance or superannuation

1335. Renedi es avail abl e under the Sex Discrimnation Act 1994 are as
foll ows:

An order prohibiting the respondent fromrepeating or continuing the
di scrimnation or conduct;

An order requiring the respondent to redress any |loss or injury
suffered by the conpl ai nant;

An order requiring the respondent to enploy, re-enploy or pronote the
conpl ai nant ;

Conpensation for loss or injury;
A fine;

An order that a contract or agreement is to be varied or declared void;
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An order requiring the respondent to apol ogi ze or nake a retraction; or
Any ot her order that the tribunal considers appropriate.

1336. Decisions or orders of the tribunal nmay be appealed to the Suprene
Court of Tasnmani a.

Victoria

1337. In June 1995, the Victorian Parlianent passed the Equal Opportunity
Act 1995, which repeal ed and repl aced the Equal Opportunity Act 1984.

Backar ound

1338. The new Act was devel oped in response to a 1993 report of the Victorian
Parliamentary Scrutiny of Acts and Regul ations Comrittee. In 1993, the
Committee undertook a conprehensive review of the Equal Opportunity Act 1984,
inquiring into the effectiveness and efficiency of the 1984 Act in
elimnating discrimnation and providing redress for victinms of
discrimnation. The Committee reported in Novenber 1993, maki ng numerous
recommendations for reformof Victoria s anti-discrimnation |aws. Many

of the Conmittee's recommendati ons are adopted in the Equal Opportunity

Act 1995.

G ounds

1339. The Equal Opportunity Act 1995 prohibits direct and indirect

di scrimnation on the grounds of: age (including the abolition of compul sory
retirement ages); inpairnment; industrial activity; lawful sexual activity;
marital status; physical features; political belief or activity; pregnancy;
race; religious belief or activity; sex; status as a parent or carer and
personal association in the areas of enploynment and education, and in the
provi si on of goods and services, accomopdati on, memnbership of clubs, sport
and in local government. Victoria is the first Australian jurisdiction to
prohi bit discrimnation on the ground of “physical features” which is defined
in the Act to nmean a person's “height, weight, size or other bodily
characteristics”. |In addition, the Act prohibits requests for information
that could be used for discrimnatory purposes and makes victim zation and
sexual harassment unl awful .

1340. There are exenptions to the operation of the Act. Sone of these
exenptions are |listed bel ow

Di scrimnation in determ ning who should be offered enpl oynment in
relation to the provision of domestic or personal services in or in
relation to the enpl oyer's hone;

An enployer may limt the offering of enmpl oynent to people of one sex

where it is a genuine occupational requirenent of the enploynment that
the empl oyees be of a particul ar sex;
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Di scrimnation on the ground of political belief or activity in
relation to enploynent as a mnisterial adviser, nenber of staff of a
political party and other simlar enploynent;

An enployer may limt the offering of enploynent to people with a
particular attribute in relation to the provision of services for the
pronmoti on of the welfare or advancement of people with the sane
attribute, if those services can be provided nost effectively by people
with the particular attribute;

An employer may |imt the offering of enploynent in a business carried
on by himor her, to people who are the person's relatives;

Di scrimnation in determ ning who should be offered enpl oyment in
relation to a small business enploying no nore than five enpl oyees;

An empl oyer may set and enforce standards of dress and behavi our for
enpl oyees that are reasonable having regard to the nature and
ci rcunst ances of the enpl oyment;

Discrimnation in relation to enploynent involving the care,
instruction or supervision of children where the enpl oyer genuinely
bel i eves that the discrimnation is necessary to protect the physical
psychol ogi cal or enotional well-being of the children and, having
regard to all the relevant circunstances, the enployer has a rationa
basis for the belief;

A person may discrimnate if the discrimnation is necessary to conply
with or is authorized by legislation. It should be noted that the Act
obliges the Mnister (the Victorian Attorney-Ceneral) to cause a review
of all Victorian |legislation to be undertaken for the purpose of

i dentifying provisions which discrimnate or may lead to

di scrimnation;

Discrimnation that is necessary to conply with an order of a court or
tri bunal

Di scrimnation on the grounds of age, sex, marital status or inpairnent
in relation to superannuation funds where the discrimnation is
required to conply with federal |egislation or is based on actuarial or
statistical data;

Exemption for instruments conferring charitable benefits;

Di scrimnation by religious bodies or religious schools if it is
necessary to avoid injury to religious sensitivities or is in
accordance with relevant religious beliefs or principles;

Discrimnation if it is necessary to conply with a person’s genui ne
religious beliefs or principles;

Discrimnation in relation to “private clubs”;
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Di scrimnation on the grounds of inpairnment or physical features if it
is reasonably necessary to protect the health or safety of any person

Di scrim nati on which occurs in the provision to people with a
particular attribute of special services, benefits or facilities that
are desi gned:

To meet the special needs of those people; or

To prevent or reduce a disadvantage suffered by those people in
relation to their education, accomvodation, training or welfare.

Procedures

1341. The Equal Opportunity Act 1995 provides for complaints of alleged
discrimnation to be | odged with the Equal Opportunity Comm ssion. The Act
contai ns a new provision which enables a child or a parent of a child on the
child s behalf to | odge a conplaint of alleged discrimnation with the

Commi ssion. Once a conpl aint has been | odged, the Equal Opportunity

Commi ssi on has 60 days within which to investigate the conplaint and either
accept or reject the conmplaint. A decision of the Conmi ssion to reject a
conpl aint can be reviewed, at the request of the conplainant, by the

Anti-Di scrimnation Tribunal

1342. Complaints that the Equal Opportunity Conm ssion considers reasonably
possi ble to be conciliated successfully are referred to the Chief Conciliator
for conciliation. Where the Conmi ssion is of the view that a conpl ai nt
cannot be conciliated successfully, the conplainant can have the conpl aint
referred to the Anti-Discrimnation Tribunal for a hearing. At various
stages during the conciliation process provision is made for conplainants
either to refer a conplaint to the Tribunal for hearing or to request the
Tribunal to review a determ nation of the Comm ssion. The Act al so nakes
provi sion for the expeditious hearing of certain types of conplaints where,
for instance, there are special circunstances which require a speedy

resol ution of the conplaint.

1343. The Equal Opportunity Act 1995 introduces a procedure for the
resolution of what is termed “special conplaints”. Were a party to a

conpl aint considers that the conplaint is a “special conplaint”, the party
can request the Tribunal to refer the conmplaint to the Suprenme Court of
Victoria for determnation. The Suprene Court can make any order avail able
to the Anti-Discrimnation Tribunal (listed below). The Act provi des avenues
for parties to recover costs of a “special conplaint” determ ned by the
Suprene Court. For instance, where an agency of the state requests referra
of a “special conplaint” to the Suprenme Court, the Act obliges the Court to
order the state or agency of the state to pay the additional costs incurred
by the other party as a result of the conplaint being uplifted to the Suprene
Court. Provision is also nade in the Act for an unsuccessful conplainant to
recover some of the costs of the “special conplaint” fromthe Appeal Costs
Fund. A decision of the Suprenme Court in a “special conplaint” can be
appeal ed, on a question of law, to the Court of Appeal of Victoria.
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Renedi es

1344. After hearing evidence and representations made by the parties, the
Anti-Discrimnation Tribunal can find a conplaint or any part of it proven
and nmake one or nore of the follow ng orders:

An order that the respondent refrain fromcomitting any further
contravention of the Equal Opportunity Act 1995 in relation to the
conpl ai nt;

An order that the respondent do anything specified in the order with a
view to redressing any | oss, damage or injury suffered by the
conpl ainant as a result of the contravention

Find the conplaint or any part of it proven but decline to take any
further action in the matter; or

Find the conplaint or any part of it not proven and make an order that
the conpl aint or part be dism ssed.

1345. The Tri bunal can al so make orders for costs in any proceedi ngs before
it, although the Tribunal has recently indicated in the case of Jacobs v.
Towergrange Pty Ltd (EOB Case No 31/93) that it will exercise its discretion
to award costs with caution. An order of the Tribunal can be appeal ed, on a
guestion of law, to the Suprenme Court of Victoria.

Western Australia

1346. In Western Australia the Equal Opportunity Act 1984 prohibits

di scrimnation on the grounds of sex, sexual harassnent, marital status,
pregnancy, famly responsibilities and famly status, race, racia
harassment, religious or political conviction, physical and intellectua
i mpai rment, or age.

1347. The areas where discrimnation is prohibited include: enploynent:
partnershi ps; professional or trade organizations; qualifying bodies;

enpl oynment agenci es; education; access to places and vehicles; provision of
goods; services and facilities; accommodati on; and cl ubs.

1348. The Act is admi nistered by the Conm ssioner for Equal Opportunity. |If
the Comm ssioner fails to conciliate a conplaint, the conplaint is referred
to the Equal Opportunity Tribunal, an independent body. |f the Comm ssioner
declines or disnmisses a conplaint, the conplai nant can appeal this decision
to the Equal Opportunity Tribunal. Renedies available to the Equa
Opportunity Tribunal are as foll ows:

To award conpensation to conplainants, up to $40, 000

To restrain a respondent to a conplaint fromrepeating or continuing an
unl awful act of discrimnation
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To order a respondent to take action to redress |oss or danage to a
conpl ai nant; or

To declare a contract void.

1349. In relation to racial vilification, the Western Australian Crim nal
Code includes the offence of possession, publication or display of witten or
pictorial material with the intention of creating racial hatred or harassing
any racial group. Verbal conmunication is not within the anmbit of the
provi si ons.

Article 27
Genera

1350. Table 24 shows that 42 per cent (nearly 7 mllion) of the 16.9 mllion
people living in Australia at the tine of the 1991 census were either born
overseas or had one or both parents born overseas. The equivalent figure

in 1986 was 40 per cent. Table 25 shows a further breakdown of the
Australian popul ation by country of birth for 1981, 1991 and 1994, and

tabl e 26 shows inmgrants by major birthplace groups and their
Australian-born children. In relation to Australia s indigenous peoples,
there were approxi mately 239, 000 Aborigi nal peoples and 27,000 Torres Strait
I sl anders (or 1.6 per cent of the total popul ation).

1351. All residents of Australia, whether indigenous or inmgrant, enjoy the
sanme basic rights and obligations. Australia s multicultural policy is to
accept the contribution of all cultures w thout encouraging ethnic or
cultural separatism It is policy to provide all Australians with the
opportunity to participate fully in, and contribute to, our society.

1352. Notwi thstandi ng the above, the devel opnent of nulticultural and

i ndi genous policies have traditionally been conducted separately in
Australia. |Indigenous peoples are a unique group in Australian society and
their needs and interests have warranted, and continue to warrant, specia
attention.

1353. The comentary under this article reflects that division by first
outlining the position of, and relevant policy and legislation in relation
to, Aboriginal and Torres Strait Islander peoples and then dealing with
mul ticultural policy applicable generally to the descendants of |ater

i mm grants.

1354. The protection of the rights contained in this article is provided
under the general human rights machinery which exists in Australia; the nost
fundamental being the prohibition on racial discrimnation. General human
rights machinery is discussed further in the core docunent and under

article 2, Federal legislation since the subm ssion of previous report,
above.
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Aboriginal and Torres Strait |slander peopl es

1355. Throughout Australia, Aboriginal and Torres Strait I|slander peoples
live a variety of lifestyles - as nenbers of urban or rural communities, on
the fringes of towns or cities or in renote communities follow ng a
traditional lifestyle.

1356. The indi genous popul ation is significantly nore youthful than the
overal | popul ation. The nedian age at the tinme of the 1991 census was
under 20, with about 40 per cent under the age of 15. The national nedian
age, by contrast, was over 30. (In relation to |life expectancy, see under
Heal t h bel ow.)

1357. In the five-year period to the next census in 1996, the Aborigi na
and Torres Strait Islander popul ation has been projected to increase
by 13 per cent, to 303,000, with a figure of 340,000 projected for 2001

Aboriginal and Torres Strait |slander Conm SSion

1358. The Aboriginal and Torres Strait |slander Comm ssion Act 1989
established the Aboriginal and Torres Strait Islander Comm ssion (ATSIC) by
mer gi ng the Departnment of Aboriginal and Torres Strait |slander Affairs and
t he Abori gi nal Devel opment Comm ssion. The purpose of the restructuring was
to create a representative and advi sory structure that woul d enable
Aboriginal and Torres Strait |slander Australians to becone involved in the
deci si on- maki ng processes affecting their lives.

1359. The objectives of the Aboriginal and Torres Strait I|slander
Conmi ssion Act 1989 i ncl ude:

Ensuring maxi mum partici pation of the indigenous peoples of Australia
in the formulation and inpl enentati on of governnent policies that
af fect them

Pronmoti ng the concepts of indigenous self-nmanagement and
sel f-sufficiency;

Furthering econom c, social and cultural devel opment of Aboriginal and
Torres Strait Islander peoples; and

Ensuring coordination in the fornulation and i npl ementation of al

rel evant policies and progranmmes w thout dimnishing in any way the
responsibilities of all governnents to provide services to indigenous
peopl es.

1360. One of the crucial elenents in the effective operation of ATSICis the
system of Regi onal Councils, which represent the Aboriginal and Torres Strait
I sl ander peoples in regions across Australia. All Aboriginal and Torres
Strait Islanders vote to elect representatives to the Regional Councils. The
Regi onal Councillors in turn elect Conm ssioners to the ATSIC Board under a
zoning system A further two conm ssioners are appoi nted by the Federa

M ni ster responsible for Aboriginal and Torres Strait |slander Affairs.
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1361. Torres Strait |Islanders have their own representati onal arrangenents
pursuant to the Aboriginal and Torres Strait |slander Comm ssion Act 1989.
These incl ude:

A Torres Strait Regional Authority which represents Torres Strait

I sl ander and Abori gi nal peoples who live in the Torres Strait area.
The Torres Strait Regional Authority, which came into existence on

1 July 1994, has powers simlar to ATSIC. See further under Article 1
I ndi genous peopl es above;

A Conmi ssioner for the Torres Strait on the ATSIC Board of

Conmi ssioners who is elected fromthe Torres Strait Regional Authority.
Thi s Comm ssioner represents the Torres Strait area and Authority on
ATSI C s Board of Comm ssioners; and

A Torres Strait |slander Advisory Board (TSI AB) which represents the
interests of Torres Strait Islanders living outside the Torres Straits
area. The functions of the TSIAB is to provide advice to the Mnister
for Aboriginal and Torres Strait |slander Affairs and ATSIC for
furthering the econom c, social and cultural advancenment of Torres
Strait Islanders living outside the Torres Strait area. This
infrastructure ensures a continuing |inkage between matters affecting
Torres Strait Islanders residing in the Torres Strait area and

el sewhere in Australia.

1362. These representational structures are backed up by adm nistrative
structures such as an ATSIC Torres Strait Regional Ofice, and an Ofice of
Torres Strait Islander Affairs in Canberra.

Aboriginal reconciliation

1363. The establishment of the Council for Aboriginal Reconciliation by

| egislation in 1991 and the establishment of the Aboriginal Reconciliation
Unit within the Departnment of the Prime M nister and Cabinet are further

adm ni strative measures which are designed to investigate and inplement ways
of enshrining the rights of indigenous peoples within the |egislative and
soci al framework of the country.

1364. The Council's primary objective is to pronote reconciliation between
Aboriginal and Torres Strait |slander peoples and the w der Australian
conmunity. The nmandate of the Council will expire on 1 January 2001
coinciding with the centenary of Australia's federation

1365. Ei ght key issues have been identified by the Council as being essentia
to the reconciliation process. These are:

A greater understanding of the inportance of the land and sea in
Aboriginal and Torres Strait |slander society;

Better relationshi ps between Aboriginal and Torres Strait |slander
peopl es and the wi der comrunity;
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Recogni ti on that Aboriginal and Torres Strait |slander culture and
heritage are a valued part of the Australian heritage;

A sense for all Australians of a shared ownership of their property;

A greater awareness of the causes of disadvantage that prevent
Aboriginal and Torres Strait |slander peoples fromachieving fair and
proper heal th, housing, enploynent and education

A greater community response to addressing the underlying causes of the
unacceptably high | evels of Aboriginal and Torres Strait I|slander
peopl es held in custody (see further bel ow);

A greater opportunity for Aboriginal and Torres Strait |slander peoples
to control their destinies; and

Agreenment on whether the process of reconciliation would be advanced by
a docunent of reconciliation, a change to the Constitution, or sonme
ot her changes in the | aw.

1366. The Council consists of up to 25 nenbers, including at

| east 12 Aboriginal and two Torres Strait |slander people, and is broadly
representative of the Australian community. The Chairperson and Deputy
Chai rperson of the Aboriginal and Torres Strait |slander Conm ssion are

ex officio menbers. |Its menbership also includes persons nom nated by the
CGovernment and by opposition parties represented in the Federal Parlianent.

Recognition of customary | aw

1367. The Australian Government recognizes that while article 27 does not
predi cate the right to cultural enjoynment or recognition of indigenous |aws,
certain customary |laws and traditions may assist in the enjoynment of the
right under this article.

1368. In 1986 the Australian Law Reform Conm ssion (ALRC) issued a report
entitled “The recognition of Aboriginal customary |laws”. The ALRC report
cont ai ned recomrendati ons on ways in which customary | aws coul d be recogni zed
within the framework of the general law in Australia and called on the
federal and state governments to act to inplement reconmrendations dealing
with matters within their areas of responsibility.

1369. The ALRC recommendations in the 1986 report were based on the follow ng
under | yi ng principles:

Abori gi nal customary | aw shoul d be recogni zed, in appropriate ways, by
the Australian |egal system

Such recognition must occur against the background and within the
framewor k of the general |aw

The creation of new and separate |egal structures should be avoi ded
unl ess the need for themis clearly denonstrated; and

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 258

In nmost instances, codification or direct enforcenent are not
appropriate forms of recognition nor is the exclusion of the genera
| aw desirabl e.

1370. As nost of the offences committed in Australia are offences agai nst
state | aws, many of the ALRC report’s recomendations relate to matters that
are predom nantly the responsibility of state governments. Notw thstanding
this, both the federal and sone state governnments have attenpted to inpl enent
t he ALRC recomendati ons and to accommpdat e devel opments occurring since the
ALRC report was produced. A nunber of federal agencies have provided
functional recognition of customary laws in the manner recomended by the
ALRC, and the federal and state governnents participate cooperatively in a
nunber of bodies and forums where issues relating to the recognition of
customary |l aw arise for consideration

1371. The mmj or areas considered by the report are discussed bel ow

Crimnal | aw and sentencing

1372. Recognition of customary laws in the crimnal justice systemat the
state and federal |evels has been of a general and non-discrimnatory nature
enconpassing the | aws and custonms of all mnority groups, rather than giving
specific legislative recognition to the customary | aws or practices of

i ndi genous Australi ans.

1373. In particular, ethnic background is taken into account in the operation
of objective tests for the defence of provocation, and may be adopted by the
courts for other defences. When determ ning sentences, courts already in
practice take account of the customary |aws of the comrunity of the offender

I ndeed, the Federal Crines Act 1914 requires the court to consider cultura
background as a factor in sentencing. At the prosecution stage, the

di scretion of the prosecutor is also sufficiently wide to allow customary | aw
consi derations to be taken into account.

1374. The Model Crimnal Code O ficers Committee is currently devel oping the
Model Crimnal Code (see further under article 6, Crimnal |aw, above), to be
enacted by the year 2001. | ndigenous peoples are involved in the public

sem nars about the devel opment of the code and comments and subm ssions are
recei ved fromindi genous interests. The Committee is reviewi ng an ALRC
recomendation in relation to a partial defence based on customary | aw which
woul d reduce nurder to nmansl aughter

Local justice nechanisns for Aboriginal comrunities

1375. The demand for local justice mechanisnms in Aboriginal comunities is
uncertain at present. However, ATSIC has observed that there are noves to
formally recogni ze | ocal justice mechanisnms in some states. In the Northern
Territory, for exanple, there is growi ng recognition of the appropriateness
of alternative dispute resolution as a method of resolving disputes within
conmunities, so as to maintain social harnony within a small-scale
environnent. In the Territory, alternative dispute resolution is considered
a mechani smfor pronmoting self-managenent and self-sufficiency within
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Abori gi nal communities. The Ofice of Aboriginal Devel opnment is devel oping
an Aboriginal |law and justice strategy that proposes to incorporate |oca
justice mechani sms.

1376. In Queensland, the inplenentation of a local justice initiatives
programe in 1995/1996 will extend the concept of community justice panels in
i ndi genous areas. This is to enable Aboriginal and Torres Strait |slander
comunities to establish or consolidate community justice groups to reduce
crime in the communities and participate in the operation and application of
the state justice system This programe will compl enment other indi genous
justice initiatives such as Justice of the peace training, Comunity Counci
by-1aws, community police and courts and Aboriginal mediation projects.

Evi dence and property

1377. Recognition of customary |law by the Federal Government with respect

to evidence has been achieved primarily through amendnments to the Crines

Act 1914. Paragraph 16A (2) (m of the Act provides that a person’s cultura
background is a relevant factor to be considered in sentencing.

1378. ALRC reconmended that |egislation be enacted so that Aboriginal persons
know edgeabl e about customary |l aws and traditions can give evidence about
those custons and traditions w thout such evidence being ruled inadm ssible
as hearsay or opinion evidence. It was al so recomended that secret

i nformati on about these matters be protected. The Native Title Act 1993 and
t he Aboriginal Land Rights (Northern Territory) Act 1976 nmake sonme provision
for proof of customary laws. The Native Title Act 1993 provides that the
Native Title Tribunal, may on its own initiative or on the application of a
party, direct that an inquiry or part thereof be held in private. 1In

determ ning whether an inquiry is to be held in private, the Tribunal nust
have due regard to the cultural and customary concerns of Aborigi nal peoples
and Torres Strait |slanders.

Marriage, children and fam ly property

1379. The Federal Attorney-General's Departnment has identified a nunber of
difficulties associated with inplementi ng ALRC reconmendati ons on the
recognition of traditional marriage. The Departnment is opposed to

recogni zing a marriage involving a party who is too young to marry according
to Australian law. It is also opposed to marriages which involve pol ygany
and | ack of consent. However, to aneliorate the effects of an absence of

| egal recognition of these relationships, all jurisdictions have introduced
| aws whi ch recogni ze the rel ationships either generally (de facto

| egi slation) or for particular purposes (status of children, socia
security).

1380. In the Australian Capital Territory, South Australia and New South
Wal es, a de facto spouse nmay participate in a distribution of an intestate
decreased estate.

1381. The ALRC report reconmends functional recognition of the traditiona

marri age as the nost appropriate response to customary lawin this area.
Many federal agencies have endeavoured to incorporate such recognition into
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the performance of their functions. The Federal Department of Socia
Security has adopted an admi nistrative approach to inplenmenting the ALRC
recomendati ons under which the menbers of a “principal” traditiona

rel ati onship are paid benefits at the married rate and other partners are
paid on the basis that they are single. This approach was arrived at in
conjunction with the then Departnment of Aboriginal Affairs. The Depart nent
of Social Security suggests that this approach takes account of traditiona
pol ygamous donestic arrangements in which the other partners to a traditiona
marriage will usually not be supported financially by their spouse.

1382. The Federal Department of Industrial Relations has reflected the ALRC
recommendations in the Safety and Rehabilitati on and Conpensati on Act 1988.
In the Act the definition of spouse has been extended to include, in the case
of an enpl oyee or a deceased enpl oyee who is or was a nenber of the
Aboriginal race or the descendant of indigenous inhabitants of the Torres
Strait Islands, a person who is or was recogni zed as the enpl oyee's husband
or wife by the customprevailing in the tribe or group to which the enpl oyee
bel ongs or bel onged.

1383. In the Northern Territory, a traditional spouse is entitled to sue for
benefits associated with acci dent conpensation (including workers
conmpensati on), compensation on death, crimnal injuries conpensation
repatriation benefits and superannuation

1384. In the Northern Territory, there is legislation which allows, to
varying extents, and in varying ways, distribution of a deceased s property
according to traditional customary | aw.

1385. In relation to substitute care of Aboriginal children, the Federa
Government has been involved in the devel opnment and inpl enentati on of the
Aboriginal child placement principle. The Aboriginal placenment principle is
di scussed further under article 24, Disadvantaged children, above.

Land Rights

1386. The land rights novenent has been the nost obvious manifestation of the
ongoi ng demands of indigenous Australians to have their customary |aws
recogni zed. There have been significant devel opments recently in the areas
of Aboriginal and Torres Strait Islander |and rights and customary law. On
1 January 1994 the federal Native Title Act 1993 (except for Part 10)
comenced operation. The Native Title Act 1993 was enacted in response to a
hi storic decision of the H gh Court in Mabo v. Queensland (No. 2) (1992)

175 CLR 1 referred to as Mabo (No. 2). The case comenced in 1982 when a
group of Torres Strait Islanders |led by M. Eddie Mabo began a decade-| ong
struggle to have their traditional title to land on the Mirray Islands
recogni zed.

Mabo (No. 2)

1387. The Hi gh Court of Australia decided in Mabo (No. 2) that the Torres

Strait Islanders in question, the Meriam people, were entitled as agai nst the
whole world to the possession, occupation, use and enjoyment of (nost of) the
land of the Murray Islands in the Torres Strait. 1In reaching this conclusion
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a mpjority of the Court held that the common | aw of Australia recognizes a
formof native land title. Such native land title exists in accordance with
the aws and custons of indigenous peoples:

Where those peopl e have maintained their connection with the | and; and

Where their title has not been extingui shed by acts of inperial
colonial, federal or state governnments.

Terra nullius

1388. The Court rejected the traditional doctrine that Australia was

terra nullius (i.e. land belonging to no one) at the tinme of European
settlenment, with the inplication that absolute ownership of |and was vested
at that time in the Crown, but rather accepted that native title rights
survived settlenment, though subject to the sovereignty of the Crown.
Brennan J, with whom Mason CJ and McHugh J agreed, indicated that the Court
coul d not perpetuate a view of the commn | aw which was unjust, did not
respect all Australians as equal before the | aw and was out of step with

i nternational human rights norns. Deane, Gaudron and Toohey JJ al so rejected
the doctrine of terra nullius as repugnant and inconsistent with historica
reality.

Native title

1389. The content of native title is to be determ ned according to the
traditional |aws and custons of the title holders, but there are some common
characteristics. It is inalienable (that is it cannot be transferred) other
than by surrender to the Crown or pursuant to traditional |aws and custons.
Native title is a legal right that can be protected, where appropriate, by

| egal action. It may be possessed by a conmunity, group, or individua
dependi ng on the content of the traditional |aws and custonms. It is not
frozen as at the tinme of European settlenent.

Rel ati onship to other interests

1390. Native title does not have | egal prinmacy over other titles. This

is clear fromMabo (No. 2) and the subsequent High Court decision in
Western Australia v. The Commonwealth (1995) 128 ALR 1, which upheld the
validity of the key provisions of the Native Title Act 1993. This follows
fromthe fact that the Crown can nake grants over |and which is the subject
of native title and which will extinguish native title to the extent of any
i nconsi stency. Further, like other legal rights, including property rights,
native title can be dealt with, extinguished or expropriated by the Crown.

The Native Title Act 1993

1391. In response to the decision in Mabo (No. 2), the Federal Governnent
enacted the Native Title Act 1993. 1In short, the Act:

Recogni zes native title and sets down rel evant basic principles;
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Provi des for the validation of past acts which may be invalid because
of the existence of native title;

Provides for a future reginme in which native title rights are protected
and conditions inposed on acts affecting native title | and and water

Provi des a process by which native title rights can be established and
conmpensati on determ ned, and by which determ nati ons can be made as to
whet her future grants can be nade or acts done over native title |and

and waters; and

Provi des for a range of other matters, including the establishment of a
Nati onal Aboriginal and Torres Strait |slander Land Fund (see bel ow).

1392. Native title, as defined in the Act, enconpasses a broad spectrum of
rights and interests that include hunting, fishing and gathering rights
(see subsections 223 (1) and (2)). However, they may extend to much greater
rights (cf. the order of the High Court in Mabo (No. 2)).

1393. As indicated above, the Native Title Act 1993 exenpts hol ders of native
title rights fromfederal or state licence requirenents relating to hunting,
fishing or gathering. A holder of native title rights nust carry out those
activities in the exercise of his or her native title rights and for

personal, domestic and non-comerci al communal needs.

1394. The Act provides an institutional framework for dealing with issues of
native title. To provide the nost effective nmeans of dealing with issues of
native title, the Act establishes a new body, the National Native Title

Tri bunal (NNTT), and gives the Federal Court jurisdiction in these matters.

1395. The NNTT was established on 1 January 1994 as an i ndependent body to
deal with clains to native title, claims for conpensation and to make
deci si ons about whet her proposed future acts over native title | and and
waters may proceed. Applications are initially nade to the Native Title
Registrar. |If various requirenents are net, the Registrar nust accept an
application for a native title determ nation by persons claimng to hold the
title unless he or she is of the opinion that the application is frivolous or
vexatious or that prima facie a claimcannot be nade out. |In this case, the
application nmust be referred to a presidential nenber, who nust give the
applicant an opportunity to show that the application should be registered.
Acceptance is a procedural matter but an application nust be accepted before
the Tribunal can consider the claim The Tribunal seeks to nediate native
title and conpensation clains but if this nmediation is unsuccessful, the
matter is referred to the Federal Court.

1396. NNTT al so plays a significant role in determ ning whether certain
future activities, particularly mning, can take place on native title |and
or land the subject of a claim Native title holders and clainmnts are given
a special right to be notified about such activities and to negoti ate about
whet her they can proceed. It is not a veto and, if agreenent cannot be
reached, NNTT can decide if the activity can proceed and, if so, on what
termns.
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1397. The Federal Court hears contested clainms for determ nation of native
title or for conpensation. The Court also hears appeals on questions of |aw
fromthe Tribunal in relation to proposed future acts over native title |and
and waters and from deci sions of presidential menmbers not to accept an
application for a determ nation of native title.

1398. Both NNTT and the Federal Court are obliged to discharge their
functions in an informal and econom cal manner and are not bound by | ega
forms, technicalities or the rules of evidence. They must have regard to the
cultural and customary concerns of Aboriginal and Torres Strait Islander
peopl es.

1399. The Act also provides for representative Aboriginal and Torres Strait
I sl ander bodies, with Cormonweal th funding, to represent native title
claimants in negotiations and litigation, assist themwth their clains and
to help in the resolution of disagreenents anong rival claimants.

1400. The Aboriginal and Torres Strait |slander Social Justice Conm ssioner
has the responsibility of preparing an annual report on the operation of the
Native Title Act 1993 and the effect of the Act on the exercise and enjoynent
of human rights of Aboriginal and Torres Strait |slander peoples. The Act

al so gives the Mnister the right to request the Conm ssioner to prepare a
report on any matter relating to the rights of indigenous peoples under the
Act .

Land fund

1401. The Land Fund and I ndi genous Land Corporation (ATSIC Amendnent)

Act 1995 was passed by the Federal Parliament on 21 March 1995. The Land
Fund is intended to provide a neans to benefit indigenous Australians,
particul arly those who, through di spossession or disconnection fromtheir
traditional |ands, cannot nmeet the criteria for a native title claim Such
i ndi genous peopl es can access the fund to acquire, nmanage and maintain | and.
The Act al so established the Indigenous Land Corporation, which is
responsi bl e for the purchase of |ands. The Corporation will enable the |and
acquired to be managed in a sustainable way to produce financial, cultura
and social benefits for Aboriginal and Torres Strait I|slander peoples and
their children. The Land Fund received $200 million in the 1994-1995
financial year. (The Corporation comenced operations on 1 June 1995.)

Jervis Bay Territory

1402. The Federal Aboriginal Land Grant (Jervis Bay Territory) Act 1986
establishes the Weck Bay Aboriginal Community Council as a body corporate to
whi ch the responsible Mnister may grant Jervis Bay Territory land in

i nalienable freehold title. An initial grant of 403 hectares (Weck Bay
Vil l age and surrounds) was made in 1987 and in 1995 the Jervis Bay Nationa
Park and the Jervis Bay Botanic Gardens were also granted to the Council

St at es

1403. Under the Native Title Act 1993, state bodies which are recogni zed by
the Federal Governnent may al so hear native title clains. Were the Federa
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Gover nment has recogni zed a state body, claimants can choose whether to | odge
their clains in the National Native Title Tribunal or the recognized body.
The criteria and standards for state bodies are set out in section 251 of the
Native Title Act 1993.

1404. To date, South Australia (Native Title (South Australia) Act 1994) is
the only state to have had its bodies recognized. It has also had a

determ nation that its reginme for mning on, and the conpul sory acqui sition
of, native title land neets the Federal Governnment’s criteria. Queensland
has also legislated to establish the Queensland Native Title Tribunal (Native
Title (Queensl and) Act 1994), but this is yet to be recognized.

1405. O her state legislation detailed below also grants Aborigi nal and
Torres Strait Islander peoples rights over land. See also under article 12,
Aboriginal and Torres Strait |slander |and, above.

Australian Capital Territory

1406. The Australian Capital Territory Native Title Act 1994 gives effect to
the Australian Capital Territory's intention to participate in the nationa
schenme created by the Federal Native Title Act 1993. The Australian Capita
Territory Act validates and confirnms the existing titles, legislation and

| and managenent practices and uses to the maxi mum extent allowed by the
Commonweal th Act. Native title clainms in the Australian Capital Territory
will be made to the Commonweal th Native Title Tribunal

New Sout h Wal es

1407. In New South Wal es, the Aboriginal Land Rights Act 1983 was enacted as
beneficial and renedial |egislation designed to give inportant rights in
Crown land to the representatives of Aboriginal and Torres Strait Islander
peopl es who have suffered substantial injustice and | oss consequent upon the
deprivation of their land following the first white settlenent. It enables
grants of land to be made to Aboriginal and Torres Strait |slander peoples,
thereby entitling themto management of their own | and.

1408. The Aboriginal Land Rights Act 1983 provides for the annual paynent

of 7.5 per cent of the state land tax to the New South Wl es Abori gi nal Land
Council. The Act provides that one half of that anmount nust be invested and
the remaining half be used in the adm nistration of state, regional and | oca
 and councils. The appropriation fromland tax revenue will cease in 1998,
at which tinme it is expected that the investment fund will anmount to
approximately $500 million and, through further investnent, will maintain
sel f-sufficiency.

1409. The Aboriginal Land Rights Act 1983 reinforced the right of Aborigina
and Torres Strait Islander peoples to enjoy their own culture and religion
The Act recogni zes the inseparability between the culture, religion and the
| and, and nakes provision with respect to |land rights for Aboriginal and
Torres Strait Islander peoples, including provision for the constitution of
t he Aboriginal Land Council, in which [and is vested and which can acquire
| and.
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Northern Territory

1410. The ownership of |and by Aboriginal people in the Northern Territory is
mai nly governed by federal |egislation, that is, the Aboriginal Land Ri ghts
(Northern Territory) Act 1976. However, Aboriginal interests in land are
al so recogni zed by the Pastoral Land Act 1992. Under this Act, Aborigina
associ ations incorporated under either federal or territory |egislation my
receive title to areas of land for comunity residential purposes. The
advant ages of these “comunity living area” titles are protection from
compul sory acqui sition (except acquisition of easenents for essentia
services) and protection against alienation. In addition, under the
Abori gi nal Land Act 1978, permits are required to enter Aboriginal |and,
except for a specified group of people, and the Adm nistrator may restrict
entry into seas adjoi ning Aborigi nal |and.

Queensl| and
1411. In Queensland, the Aboriginal Land Act 1991 and the Torres Strait
I sl ander Land Act 1991 provide for the grant and claimof certain categories
of land within Queensl and.

South Australia

1412. South Australia was the first state in Australia to enact Aborigina
(and Torres Strait Islander) land rights legislation. Areas of land in

South Australia are held on behalf of Aboriginal (and Torres Strait |slander)
peopl es pursuant to the Pitjantjatjara Land Rights Act 1981 and the Maralinga
Tjarutja Land Rights Act 1984. |In respect of the Pitjantjatjara |ands, |and
is granted to a body corporate conmprising all Pitjantjatjara and is

adm ni stered by Anangu Pitjantjatjara which must ascertain the w shes and

opi nions of all traditional owners and protect their interests in relation to
t he managenment, use and control of the lands. The Maralinga land is

adm nistered by Maralinga Tjarutja. See also, in relation to article 12,
Abori ginal and Torres Strait |slander |and, above.

Tasnani a

1413. The Aborigi nal Lands Act 1995 transfers 12 areas of |and throughout the
State to the Aboriginal community

1414. Ownership of the land is to be vested in an elected Statutory Land
Council, the electors being all Aboriginal people in Tasmania 18 years and
over. The Council is to be nanaged by a Commttee of eight Aboriginal people
conprising two representatives each fromthe north, north-west and south of
Tasmani a and one representative each from Cape Barren and Flinders Isl ands.

1415. There are a nunber of |eases and licences on the |and to be
transferred. These are presently issued by the Crown. The Land Council will
take responsibility for the issue and managenent of |eases and licences in
future.
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1416. In respect of the land at Ri sdon Cove, the public will retain the right
of access during daylight hours except when a significant Aboriginal cultura
event is being held on that land. In addition there is reserved to the Crown
the right to construct and fence a road over the |and.

1417. The land to be transferred to the Aboriginal community is to be exenpt
from compul sory acquisition by the Crowm or |ocal authorities, but will be
subj ect to |local and state government laws relating to building approvals,
pl anni ng and devel opnent controls, environment protection, occupationa
health and safety and public health | aws.

1418. The Land Council will be exenpt from paying |land tax on culturally
significant |and provided it does not receive a comercial return on the |and
or lease it to third parties. Simlarly, it will be exenpt fromrates where
the site is used solely for cultural purposes.

1419. The Land Council wll have the ownership of all mnerals in the land to
a depth of 50 netres, except for oil, helium atom c substances and
geot hermal substances. |In addition, the sites will be excluded from any

m ni ng tenement applications, except where the Land Council supports the
application.

Victoria

1420. The Aborigi nal Lands Act 1970 transferred the ownership of the fornmer
reserves at Lake Tyers and Fram i ngham to Aborigi nal conmunities. This was
the first tinme in Australia that Crowm | and reserved for Aboriginal people
had been transferred with unconditional freehold title to Aboriginal people
residing at these properties.

1421. The Victorian Governnent further enacted:

The Aborigi nal Lands (Aborigi nes’ Advancenent League) (Watt Street,
Nort hcote) Act 1982 and the Aboriginal Land (Northcote Land) Act 1989,
whi ch granted | and to the Aborigine’ s Advancement League | ncorporated
at Northcote;

The Aboriginal Lands Act 1991, which granted the Coranderrk M ssion
Cenmetery and the Ebenezer M ssion Cenmetery to various Aborigina
conmuni ties; and

The Aborigi nal Land (Manatunga Land) Act 1992, which granted land to
the Murray Vall ey Aboriginal Co-operative Limted at Robinvale.

1422. The Victorian Governnent supports the provision of appropriate public

| ands to | ocal Aboriginal conmmunities where the historical facts warrant that
course. Title will be freehold and will normally be subject to the sane
rights and responsibilities of ownership as apply generally in the state.
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1423. The Victorian Governnment provi des capital grant funding assistance to
Abori gi nal community organi zati ons through the Aboriginal Capital Gants
Program adm ni stered by Aboriginal Affairs Victoria to assist communities to
acquire land and capital assets. Over 50 properties have been purchased

t hroughout Victoria for Aboriginal comunity organizations.

Western Australia

1424. The | and needs of Aboriginal people in Western Australia are currently
met through provisions of the Land Act 1933 and the Aboriginal Affairs

Pl anni ng Authority (AAPA) Act 1972. Land can be reserved under the Land Act
for Aboriginal use and benefit, vested in the Aboriginal Lands Trust and

| eased to the appropriate Aboriginal incorporated body for 99 years under the
Aboriginal Affairs Planning Authority Act. In many instances, the status of
the | and as reserved for Aboriginal people cannot be altered in any way

wi t hout reference to both houses of parlianent. A 1995 anendnent to the Land
Act gave Aboriginal people access to perpetual |easehold over Crown | and.

1425. The Aboriginal Lands Trust, through the Aboriginal Affairs Department,
has sought to acquire land for the use of Aboriginal people through purchase
or by creation of reserves on Crown | and and t hrough exci sions from pastora
| eases.

1426. The Land (Titles and Traditional Usage) Act has been repealed as a
consequence of the 16 March 1995 Hi gh Court decision which ruled that the

| egi sl ati on was not conpatible with the Conmonwealth Native Title Act. The
Western Australian Government is therefore conplying in full with the Native
Title Act.

1427. A review of the Aboriginal Affairs Planning Authority Act has
conmmenced, with a parallel review of the Aboriginal Lands Trust estate.

1428. The Land Administration Bill is under across-governnent scrutiny as a
repl acenent for the Land Act.

| ndi genous wonen

1429. The Australian Law Reform Conm ssion's report on wonen's access to the
| egal system “Equality Before the Law’ (see further commentary under

article 3, Equality before the | aw, above), referred to the difficulties
faced by Aboriginal and Torres Strait |slander wonmen in gaining access to
justice and realizing equality before the aw. The Comm ssion observed that,
of all the groups of wonen considered during consultations, “Aboriginal and
Torres Strait |slander wonen are | east well served by the |egal systent

I ndi genous wonen face multiple di sadvantages, including discrimnation on the
basis of their gender and as a result of their cultural backgrounds. The
Commi ssion stated that “the need for |egal services which are responsive to

t he needs of Aboriginal and Torres Strait |slander wonen is urgent”.

1430. In addition, the particular needs of Aboriginal wonmen were a focus of
the National Committee on Viol ence Agai nst Wonen, which ran from 1990

to 1993. Research into the needs of Aboriginal and Torres Strait I|slander
worren subj ected to violence was undertaken by the Conmittee. The Ofice of
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the Status of Wonen is currently working with the Fam |y Viol ence
Intervention Program of ATSIC to produce community education materials on
vi ol ence agai nst wonen for use in Aboriginal and Torres Strait |slander
conmuni ti es.

1431. The federal comrunity educati on programe “Stop viol ence agai nst
wonen”, funded from 1992 to 1995, has also identified Aboriginal and Torres
Strait |slander wonen and wonen from non-English speaki ng backgrounds as
target groups. Projects funded include:

Trai ni ng and wor kshops for Aboriginal and Torres Strait Islander wonen
and service providers on responding to sexual assault;

Consul tations with Aboriginal and Torres Strait |slander conmmunities
and outstations about neasures to inprove the | ot of wonen; and

Producti on of an educational video on donestic violence for the
Aboriginal and Torres Strait |slander comrunities.

1432. In March 1993, the National Wnen's Consultative Council sponsored
“Saf e keeping: wonen's business”, an Australian national indigenous wonen
and nuseuns conference. The conference devel oped policy guidance for
governments on museuns and their portrayal of Aboriginal and Torres Strait
I sl ander wonen's culture. It canvassed the views, concerns and w shes of

i ndi genous wonen about cultural collection, conservation and display.

Cul ture and Education

Aboriginal and Torres Strait |slander studies

1433. Alongside the growing interest in Australia in the preservation and

di ffusion of Aboriginal and Torres Strait |Islander culture there is

i ncreasi ng acknow edgnent that Aboriginal and Torres Strait |slander science
and technology is of value. Bodies such as the Australian Institute of
Aboriginal and Torres Strait |slander Studies, the National Parks and
Wldlife Service and the Commonweal th Scientific and Industrial Research
Organi sati on have begun to investigate traditional Aboriginal and Torres
Strait Islander know edge and expertise in areas such as the use of fire (for
regeneration of flora), concepts of sickness and health, and know edge about
pl ants and the processing of food.

1434. Application of Aboriginal and Torres Strait |slander scientific

know edge is occurring through the incorporation of Aboriginal and Torres
Strait Islander techniques into environment conservation practice in Northern
Territory national parks. Traditional healers are being used in the delivery
of health services in a nunber of tradition-oriented Aboriginal and Torres
Strait Islander comrunities. Aboriginal and Torres Strait Islander know edge
of and classifications for flora and fauna are al so being incorporated into
the curricula of various Northern Territory schools.

1435. The Australian Institute of Aboriginal and Torres Strait I|slander
Studi es was constituted in 1989 by an act of Federal Parlianent to pronote
Aboriginal and Torres Strait |slander studies, to publish or assist in the
publication of the results of Aboriginal and Torres Strait |slander studies,
and to encourage and assi st cooperation anong universities, nmuseuns and ot her
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institutions concerned with Aboriginal and Torres Strait I|slander studies.
It also assists these institutions in training research workers in fields
rel evant to Aboriginal and Torres Strait |slander studies.

Assi stance for Aboriginal and Torres Strait |sl|lander people

1436. The general devel opment and educati on of Aboriginal and Torres Strait

I sl ander children can be affected by a nunmber of factors. These include a

hi gher than average |evel of ill health and associ ated separations fromthe
famly unit, and renoteness from popul ation centres. School retention rates
for Aboriginal and Torres Strait Islander children, while inproving, are
significantly |ower than for the general population. For exanple, between
1985 and 1992 the retention rate to year 12 of indigenous students rose from
14 per cent to 25 per cent. Table 31 shows the progression through secondary
school from 1988 to 1992 for Aboriginal and Torres Strait Islander boys and
girls, and other Australians. Rates for other students in the same period,
however, rose from58 per cent to 78 per cent. The 1991 census showed that,
anong 20- to 24-year-olds, the proportion of indigenous peoples attending
educational institutions was about one third of the non-indigenous rate.

1437. To redress the educational disadvantage suffered by Aboriginal and
Torres Strait |slander children, the Federal Government established a task
force to exanmine the issue. The task force reported in 1988. It identified
the need to devel op a conprehensive and coordi nated nati onal Aborigi na
education policy. Further detailed information on this policy and progranmes
to redress the educational disadvantage of Aboriginal and Torres Strait

I sl ander children is in Section G of Australia’ s first report under the
Convention on the Rights of the Child.

Medi a

1438. Since the submi ssion of Australia' s second report, there have been a
nunber of significant devel opments in Aboriginal and Torres Strait I|slander
broadcasting. In various parts of Australia, radio programes are provided
for and by Aboriginal and Torres Strait |slander peoples in their own

| anguages and in English. There are at present seven |licensed Aborigina
comunity broadcasters operating in all states except the Australian Capita
Territory, Tasmania and Victoria. A nunber of other comunity radio stations
have al so provided air time, so that Aboriginal and Torres Strait |slander
peopl es can present their progranmes. The National | ndigenous Media

Associ ation of Australia, as well as Aboriginal and Torres Strait |slander
organi zati ons using comrunity broadcasting facilities, are assisted by the
Federal Governnment to undertake special workshop training in radio
broadcasti ng techniques. An Aboriginal and Torres Strait |slander television
conmpany, Inparja Tel evision, was awarded the Central Australian comrercia
television licence in 1988.

1439. Since 1987, ATSIC and its predecessors have been inplenmenting the
Broadcasting for Renote Aboriginal Comunities Schenes (BRACS) which provide
the nmeans by which Aboriginal and Torres Strait |slander peoples in renpote
areas have access to, and control of, local television and radio services in
their own communities. As at June 1993, there were 80 BRACS comunities
around Australia. BRACS services broadcast over 280 hours of Aboriginal and
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Torres Strait Islander programm ng per week, much of which is in the |oca
| anguage(s) .

1440. Further, the Australian Broadcasting Corporation (ABC) and the Specia
Broadcasti ng Service (SBS) have a role, as national broadcasting

organi zati ons (see commentary under article 19, Broadcasting ownership

above) in providing training for Aboriginal and Torres Strait I|slander
peopl es in broadcasting skills both for careers in these organizations and
for broadcasting within the Aboriginal and Torres Strait |slander
broadcasti ng organi zati ons. ABC now has nore than 80 Aboriginal and Torres
Strait Islander staff working in all fields and | evels of broadcasting. Sone
earlier trainees are now playing an inportant role in rmanagenent at ABC, in
radio as well as television.

1441. Wth the advent of the satellite and its potential to transmt
television and radio to renote areas, ABC is consulting with Aboriginal and
Torres Strait Islander comrunities in such areas on the inpact of Western
medi a on their cultures, and on what control those conmunities should have
over access of the media to those renote Aboriginal and |Islander comunities.

1442. Recommendations 205 and 208 of the Royal Conm ssion into Aborigina
Deaths in Custody highlighted the need for a strategi c approach to Aborigi na
and Torres Strait Islander training and enploynment in the nmedia as one of the
ways to overcome the negative presentation of Aboriginal and Torres Strait

I sl ander issues in the Australian nedia. By way of response, training and
enpl oynent strategies are now in place with two national television networks,
two regional television networks, three indigenous nmedi a organi zati ons and
four film agencies.

1443. Further, an agreenent has been signed with ABC Radi o Resources to allow
Al phatec, the technical arm of ABC Radio, to provide technical training to

i ndi genous nedi a organi zations. The training will be industry recognized and
accredited and will be available to other indigenous nedia organizations.

1444. The ABC code of practice requires journalists to respect Aboriginal and
Torres Strait |Islander culture and to exercise care when treating traditiona
matters. ABC has al so devel oped editorial policies to cover the presentation
of i ndi genous issues.

1445. Aboriginal or Torres Strait Islander coordinators are enployed by ABC
(three), SBS (one), the Australian Film Comm ssion and the Nationa

I ndi genous Medi a Associ ation of Australia. There are specialist Aborigina
units in both ABC Radi o and Tel evision. The television unit focuses on
production. The Aborigi nal Progranm ng and Enpl oyment Conmittee provides a
forumfor the pronotion of Aboriginal programrng, nmonitoring or initiatives
and progress, identifies problenms and suggests renedies. The Indi genous
Branch at the Australian Film Conmm ssion reviews and devel ops poli cies,

gui delines and strategies to provide for indigenous access to the

Conmi ssion’s fundi ng programmes.
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| ndi genous cultural heritage

1446. At federal governnent |evel, the follow ng neasures have been taken to
protect Aboriginal and Torres Strait |slander cultural heritage and pronote
cross-cul tural understandi ng between Aboriginal and Torres Strait Islander
and non- Abori gi nal peopl es:

The Australian Heritage Comm ssion Act has special provisions to
protect places associated with Aboriginal and Torres Strait |slander
history, culture or beliefs. Eight hundred and thirty Aboriginal and
Torres Strait Islander places are now i ncluded on the Register of the
Nati onal Estate. The Commi ssion consults closely with Aboriginal and
Torres Strait Islander bodies concerned with sites. Three of the five
Australian areas on the World Heritage List are of great Aborigina
significance: Kakadu National Park, the WIIlandra Lakes Region and the
Western Tasmani a W1 derness National ParKks.

The Wet Tropics of Queensland World Heritage Area Conservation Act 1994
takes into consideration Aboriginal interests in the area, including
its spiritual, social, historical and cultural inportance. The Act
ensures that Aboriginal people have a role in the area's managemnent.
Specifically, it provides for Aboriginal representation on the Wt
Tropi cs Managenent Authority and the Authority's advisory conmttees.
Four of the 11 Australian areas on the Wrld Heritage List are |isted
for their outstanding universal cultural values: Kakadu National Park
W | andra Lakes Regi on; Tasmani an W derness; and U uru-Kata Tjuta
Nat i onal Park.

The other seven Australian properties on the Wrld Heritage List also
contain areas of significance to Aboriginal people and to Torres Strait
I sl ander peoples. Initiatives are under way to increase indi genous
comunities' participation in the managenment of Australia' s world
heritage properties.

The Aboriginal and Torres Strait |slander Heritage Protection Act 1984
provi des a means for the Commonweal th to protect significant Aborigina
and Torres Strait Islander areas and objects. The Act conplenents
existing state laws and is used only as a |last resort where those | aws
do not provide effective protection of such areas and objects from
injury or desecration. The Act enables the Mnister for Aboriginal and
Torres Strait Islander Affairs to make declarations for the protection
of those areas and objects. High penalties are provided for the breach
of such decl arations.

The Nati onal Miseum of Australia Act 1980 provides that one of the
Museum s three maj or conponents shall be a gallery of Aboriginal and
Torres Strait Islander Australia. Subsection 5 (4) of the Act requires
a policy of involvement by Aboriginal and Torres Strait |slander
peopl es or their descendants.

The Aboriginal Arts Board plays a significant role in helping to
conserve Aboriginal and Torres Strait Islander culture.
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The export of certain inportant Aboriginal and Torres Strait |slander
materials is prohibited under the Custons (Prohibited Exports)
Regul ati ons.

The Protection of Mwvable Cultural Heritage Act 1986 provides for the
protection fromexport of objects which constitute the novable cultura
heritage of Australia. Regulations nade under this Act (in 1987

and 1988) include the National Cultural Heritage Control List
categories of objects of Aboriginal and Torres Strait |slander

herit age.

Some i ndi vidual Aboriginal and Torres Strait Islander sites are now
i ncluded on the Register of the National Estate, maintained under the
Australian Heritage Comm ssion Act 1975.

1447. The National Museum of Australia Act 1980, which established the Museum
of Australia, is capable of facilitating the return of material relating to
Aboriginal and Torres Strait Islanders fromthe national collection to
Aboriginal and Torres Strait |Islander conmunities. The Act also provides for
Abori gi nal people and Torres Strait Islanders to be involved in the

devel opnent and mnmi nt enance of the Museum s planned Gallery of Aboriginal and
Torres Strait |slander Australia.

1448. Australian | aw does not recognize group ownership of intellectua
property, such as copyright. Under copyright law, the creator of a literary,
dramatic, mnusical or artistic work is usually recogni zed as the owner of
copyright in the work. It is that individual who is able to protect his or
her work agai nst unaut horized exploitation. Copyright protection generally
lasts for the life of the creator and 50 years.

1449. The Federal CGovernnment in 1994 rel eased an issues paper called
“Stopping the rip-offs: intellectual property protection for Aboriginal and
Torres Strait |slander peoples”. The paper addresses options for reformto
overcone the inadequate protection of indigenous arts and cultura
expression. The options include special |egislation to address concepts of
ownership and duration of protection, and the devel opnent of an

aut hentication mark to identify genuine indi genous products. These options
are the subject of consultation with indi genous comunities.

St at es

New Sout h Wal es

1450. The New South Wal es National Parks and Wldlife Act 1974 provides

that the Director-General of the National Parks and Wldlife Service shal

be the authority for the protection of relics and Aboriginal places in

New South Wal es. Aboriginal places nay be decl ared over any place which

is or was of special significance with respect to Aboriginal culture.

The Director-Ceneral is responsible for the proper care, preservation and
protection of any relic or Aboriginal place on any | ands reserved or

dedi cated under the National Parks and Wldlife Act (sect. 85). Care,
control and managenent of Aboriginal areas are vested in the Director-Genera
(sect. 63). Aboriginal areas may be dedi cated over any unoccupi ed Crown

| ands for the purpose of preserving, protecting and preventing damage to
relics or Aboriginal places within an Aboriginal area. There is a wi de range
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of significant penalties for offences relating to the destruction of any
relic or Aboriginal place. The National Parks and Wldlife (Karst
Conservation) Amendment Act was enacted in 1991. This |egislation provides
extra protection for the preservation of |inestone areas, underground

ri verways and caves, many of which are significant to Aboriginal and Torres
Strait Islander culture. Provisions of the New South Wal es Heritage Act 1977
al so provide a means of protecting Aboriginal cultural heritage.

Northern Territory

1451. The Aboriginal Sacred Sites Act 1978 was replaced in 1989 by the
Northern Territory Aboriginal Sacred Sites Act 1989. The 1989 Act mmde a
nunber of inportant changes to the schenme of the 1978 Act, including:

The Northern Territory Crown is bound by the Act, including provisions
as to secrecy of material;

The Aboriginal Sacred Sites Authority established by the 1978 Act was
repl aced by the Aboriginal Areas Protection Authority (half of the
Aut hority’ s members are to be wonen); and

Production of the Register of Sacred Sites or a certificate issued by
the Authority or the Chief Executive Oficer is prima facie evidence in
all courts that an area of land referred to in the Register or the
certificate is a sacred site.

1452. The 1989 Act provides for much higher penalties for
Desecration of a site;
Unaut hori zed work on or use of a sacred site; and
Unaut hori zed entry to or remaining on a sacred site.

1453. The penalty for a body corporate convicted of an offence is double that
applicable in the case of a natural person. A natural person may al so be
sentenced to inprisonnment.

eensl and

1454. The Cultural Record (Landscape Queensl and and Queensl and Est ate)

Act 1987 replaced the Aboriginal Relics Preservation Act 1976.

Responsi bility for adm nistration of the 1987 Act was transferred fromthe
M nister for Fami|ly Services and Aboriginal Affairs to the Mnister for

Envi ronnment and Heritage on 16 January 1989. The 1987 Act seeks to advance
the preservati on and managenent of all conponents of Landscape Queensl and
(areas altered or affected by humans and of significance for anthropol ogi cal
cultural, prehistoric, historic or societal reasons) and the Queensl and
Estate (evi dence of human occupation of prehistoric or historic
significance). It ainms to encourage the dissem nation of know edge of
Landscape Queensl and and the Queensl and Estate and to pronote an
under st andi ng of the historic continuum evidenced within Queensl and.
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1455. The Act creates a nunber of crimnal offences in connection with the
entry to or desecration of “designated areas”, but this does not affect the
access to and use of an area sanctioned by traditional custom Attenpts are
bei ng made to establish regional Aboriginal advisory comrittees to advise the
Department of Environnent and Heritage on rel evant issues.

1456. The Departnent of Fam |y Services and Aboriginal and Islander Affairs
adm ni sters an Aboriginal and Torres Strait |Islander arts and culture
section. This section provides grants for projects which pronote Queensl and
Aboriginal and Torres Strait |Islander art and culture. Funding is also
provi ded for projects which maintain, revitalize or preserve the cultura
heritage of the Aboriginal and Torres Strait |Islander comunity in

Queensl and. The Department al so operates Queensl and Abori gi nal Creations,
whi ch provides a gallery for the sale and cultural appreciation of all forns
of art created by Aboriginal and Torres Strait |slander artists.

South Australia

1457. Protection of Aboriginal and Torres Strait |slander sites of
significance is covered by the Aboriginal Heritage Act 1988. The Act al so
provi des protection and preservation of Aboriginal and Torres Strait |slander
heritage. The M nister nmust keep archives relating to Aboriginal and

Torres Strait |slander heritage, including a register of Aboriginal and
Torres Strait Islander sites and objects.

1458. A person who di scovers an Aboriginal and Torres Strait |Islander site of
signi ficance or an Aboriginal and Torres Strait I|slander object or remains
must report the discovery to the Mnister. It is an offence to damage,
disturb or interfere with a site, object or remains wthout the authority of
the Mnister. The Mnister may restrict access to the area. The Act al so
controls the sale of and dealings with Aboriginal and Torres Strait Islander
obj ect s.

Tasnani a

1459. In Tasmania, the Aboriginal Relics Act 1975 provi des protection for
Aboriginal and Torres Strait |slander sites, artefacts and human renains.
That Act is administered by the Director of the National Parks and Wldlife
Service. The Act includes provisions enabling the Director to deal with
artefacts and remains in a way which is approved by the Mnister and an

advi sory council which includes representatives of the Aboriginal and Torres
Strait |slander conmunity.

Victoria

1460. In Victoria, recent legislative anendments have already led to skeleta
mat eri al being returned to the control of the nuseum and total restriction
of the sale of Aboriginal and Torres Strait Islander artefacts and cultura
material. Victoria is also considering further neasures for the protection
of Aboriginal and Torres Strait Islander cultural heritage in the state.
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1461. The Victorian Governnent hol ds the fundamental principle that
Abori gi nal people are entitled to the support of the law in their endeavours
to restore and safeguard their cultural heritage, and seeks bipartisan
support in the general comrunity to preserve and protect Aboriginal cultura
heritage. The Victorian Covernnent recognizes the unique quality of
Aboriginal history, culture and heritage and is deternmined that it should be
better understood, preserved and protected.

1462. The Victorian Governnment primarily supports the Aboriginal cultura
heritage activities outlined bel ow.

The Aboriginal Capital G ants Program provides grant funding to assi st
Abori gi nal comrunity organizations to, in sone projects, preserve and
promote their cultural heritage and regional identity. The Aborigina
Capital Grants Program has an allocation of $3.5 million for 1994-1995
and has provided funding for the establishment of Keeping Places and
Cultural Centres in Victoria.

The Aboriginal Cultural Heritage Program supports activities by
Abori gi nal comrunity organisations to preserve and protect Victoria's
Aboriginal cultural heritage. The Aboriginal Cultural Heritage Program
has an allocation of $1.49 mllion for 1994/1995, and provides funding
for the Cultural Oficers Sub-Programand the Site Oficers

Sub- Pr ogr am

Unique to Victoria, the Cultural O ficers Sub-Program

provi des funding for approxi mtely 24 Aboriginal comrunity
organi zations to enploy an Aboriginal cultural Oficer. Some of
the duties carried out by cultural officers include the
protecti on and managenent of Aboriginal sites, providing

i nformati on on Aboriginal cultural heritage and representing the
| ocal Aboriginal community on all Aboriginal heritage matters.

The Site Oficers Sub-Program provides funding for four regiona
officers. Duties carried out by site officers include the

moni toring of the condition and the nanagenent requirements of
significant Aboriginal places and archaeol ogi cal sites.

The Cultural Sites Protection Program has been allocated $450, 000 over
a three-year period for the protection and managenent of Abori gi na

pl aces and sites of significance to Victoria' s Aboriginal comunities.
Some of these projects have created enpl oyment opportunities for
Abori gi nal peopl e.

The Victorian Governnent has |egislative responsibility under the

Ar chaeol ogi cal and Aboriginal Relics Protection Act 1972 for

regi stering all significant archaeol ogical sites in Victoria. There
are approximately 17,000 sites registered today. The Archaeol ogi ca
and Aboriginal Relics Protection Act 1972 also requires that reports of
archaeol ogi cal surveys carried out in Victoria be provided to the
Victorian Government. The Victorian Government adm nisters Part 11A of
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t he Aboriginal and Torres Strait |slander Heritage Protection Act 1984
whi ch provides, inter alia, statutory powers for Aboriginal comunities
to protect their cultural heritage.

The Victorian Government appoi nted 15 Aboriginal community cultura
officers and trained themin the enforcement of and the powers and
responsi bilities under the Federal Aboriginal and Torres Strait

I sl ander Heritage Protection Act 1984.

The Victorian Governnent applied for and received an annual gift from
the Australian Research Council to fund a joint project with Latrobe
University to study a | arge nunber of archaeol ogical collections from
Aboriginal sites in south-western Victoria.

Western Australia

1463. The Western Australian Aboriginal Affairs Department, Heritage and

Cul ture Division supports a conprehensive and popul ar special l|ibrary and

i nformati on resource devoted to Aboriginal history, culture and contenporary
i ssues.

1464. The Western Australian Department of Training has established and
delivered several progranmes ainmed at pronoting Aboriginal |anguages,
i ncl udi ng:

An accredited interpreter training course run by Karrayili; and

Abori gi nal | anguage fluency nodules offered as a Ceneral Curriculum
option in the full-time Certificates of General Education for Adults.

1465. The Western Australian Museumis nmeeting with Aboriginal conmunities
and is offering its support to projects involving the display, recording and
preservation of traditional and contenporary culture. Liaison is ongoing

bet ween the Departnment of the Arts, the Miuseum and ot her governnent agencies
with a cultural portfolio to discuss ways of providing better services to the
Abori gi nal community and easier access to the various facilities offered by
each agency through networking with each other

Australian multicultural policies

1466. As shown in table 24, just over half of the Australian popul ati on has
both parents born in Australia. Nearly one quarter of the popul ati on was
born overseas. From 1991 estimtes of ethnic groups based on first and
second generation immgrants, people of British descent were the |argest
ethnic group from an English-speaki ng background, at about 8.5 per cent of
the popul ation. People of Italian descent were the |argest ethnic group from
a non-English speaki ng background, at just over 2.5 per cent of the

popul ation. People with origins in Viet Nam were the | argest Asian group, at
nearly 1 per cent of the population
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1467. A bal ance of rights and obligations underpins Australia' s comitnment to
multiculturalism The three key rights are:

Cultural diversity - the right of all residents to express and share
our individual cultural heritage, practise our religions and use our
| anguages;

Social justice - the right of all residents to receive equal treatnent
and opportunities, and the renoval of any barriers which prevent this;
and

Economic efficiency - the need to maintain, develop and use effectively
the skills and talents of all residents, regardl ess of ethnic origins,
and to make best use of our nulticultural resources.

1468. The Federal CGovernnment and some state governments have adopted access
and equity policies ainmed at ensuring that all residents of Australia enjoy
access to the resources nmanaged by the Governnent on behalf of the comunity.

1469. The object of the Federal Governnent's access and equity policy is to
remove the barriers of race, |anguage, religion, culture and gender in policy
formul ati on, programme design and service delivery, for exanple, by providing
access to the Translating and Interpreting Service, cross-cultural training
for public servants and consultations with stakehol ders.

1470. In the words of the 1995 report of the National Milticultural Advisory
Council, there is clear evidence that the access and equity perfornmance of
nost federal departnents and agenci es has inproved since 1989, particularly
those engaged in service delivery, for exanple, the Departnents of Socia
Security; Enploynent, Education and Training; Inmgration and Ethnic Affairs;
and Hurman Services and Health. According to the “Access and equity: annua
report 1994”, prepared by the O fice of Multicultural Affairs:

“Agencies, with few exceptions, reported the provision of sone |evel of
servi ce designed to overconme comruni cation barriers for clients and
potential clients who do not speak, understand or read English well.
The nopst advanced agencies are actively recruiting staff with bilingua
and bicultural skills and others are |learning the value of the

Tel ephone Interpreter Service. Mst governnent departnments now provide
some translated materials and are making an effort to target

non- Engl i sh speaki ng background and i ndi genous communities in their

i nformati on nmedia. Governnent staff training programes include
nmodul es on cross-cul tural awareness to varying degrees and sel ection
criteria for new staff require, at the very |east, an understandi ng and
awar eness of access and equity principles. The practice of

coordi nation, both with client groups and ot her governnment departnents,
is growi ng across agencies as they realize the inportance and

ef fectiveness of a cooperative approach in delivering services.”

1471. At the sane tinme, consultations with ethnic and indi genous conmunities

reveal that deficiencies are still perceived to exist, including in a mjor
service departnent. Agencies are often criticized for inadequate community
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liaison and information dissem nation, delays in access to interpreters,
staff insensitivity to cultural differences anong clients and inadequate
coll ection and use of ethnicity data in planning and eval uati on

1472. A National Integrated Settlenent Strategy has been devel oped to inprove
coordination and quality of service delivery to inmgrants across all spheres
of governnent, in consultation with the community. Monitoring and eval uation
arrangenents are in place for the strategy.

Et hnic communities and the Departnent of Social Security

1473. Interpreter and translation services are provided by a pool of
interpreters available to the Departnent of Social Security and suppl emented
by a pool of on-call and sessional interpreters and translators who work
under contract. \Where necessary, these services are suppl enented by the

tel ephone translating and interpreting service provided by the Departnent of
Immigration and Ethnic Affairs. The enployment of staff with | anguage skills
is also actively encouraged by the Departnment. These staff receive a

Li ngui stic Performance All owance.

1474. Documents that relate to client eligibility for assistance are

transl ated free of charge by the Departnent of Social Security into |anguages
ot her than English. All panphlets, brochures and posters are considered for
transl ation. The nost inportant information products for each programe are
translated into a wide range of |anguages. For products which are not

transl ated, the Departnent has adopted a policy of printing a “language

bl ock” which advi ses readers that information on the particul ar programme or
service is available through the Multilingual Tel ephone Information (M)
Servi ce.

1475. The MIl Service was set up to assist migrants seeking information and
advi ce about social security in comunity |anguages. People who have a
limted understanding of English can access the service fromanywhere in
Australia for the cost of a local call and speak to an operator in their own
| anguage. The calls are answered in about 50 different |anguages.

1476. Extensive use is made of the ethnic nedia to dissemnate information to
peopl e froma non-English speaki ng background. All Departnmental nedia

rel eases are distributed to selected ethnic nedia outlets. Media rel eases of
particul ar rel evance to overseas born clients, for exanple those dealing with
assurance of support or international agreenent arrangenments, are translated
into community | anguages. The Departnment of Social Security’ s publication
Age Pension News appears in 15 community | anguages as a supplement in various
et hni c newspapers nationally. Paid advertising in ethnic newspapers and on
SBS tel evision and ethnic conmunity radi o stations is used extenively.

1477. The Departnment of Social Security also operates the M grant Liaison

O ficer Program the purpose of which is to dissenminate information about the
Department’ s progranmes and services to ethnic communities. The feedback
obt ai ned from ethnic conmunities about the information needs of and the

i mpact of initiatives on non-English speaking clients is essential to the
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pl anni ng and devel opnent of service delivery in the Departnment. M grant
liaison officers also play a key role in facilitating |ocal-level liaison to
i ncrease ethnic comunity invol vement in service delivery.

1478. Each state has a M grant Advisory Conmittee which nmeets approxi mately
four times a year. The committees provide a formal forumfor the ethnic
comunity to raise service delivery issues with the Departnment. Commttee
menbers represent a broad range of mgrant comrunities and organi zations. In
nost states, these conmittees are serviced jointly by the Departnent of

Social Security and the Departnent of Enploynment, Education and Training, in
recognition of the conmon client base of the two departnents. Specia
comunity sem nars are al so arranged to explain changes in social security
programes. Exanples of such exercises include those arranged as part of the
i nternati onal agreenent programre and before the integration of famly
paynents.

Languages

1479. Support is given in many jurisdictions to foster the use of ethnic
conmuni ty | anguages. English is the common | anguage for social comunication
and nmenbers of the comunity not fluent in English are encouraged to |learn
English. Special programes of assistance are available for both children of
school age and adults. The Government provides all incom ng mgrants who do
not possess basic English skills with a |anguage entitlenent. |In addition
English | anguage tuition is also provided through the Government’s | abour

mar ket progranmes.

1480. It is recognized that there will always be groups in the community who

will not be able to communicate in English or whose English will not be
fluent enough to enable themto function w thout sone assistance. These
groups include new arrivals, the elderly and others. Interpreter services

are therefore provided by nost jurisdictions to assist mgrants who have

| anguage difficulties in comunicating their needs or in obtaining advice and
access to services. A federally funded Translating and Interpreter Service
and a nunber of state interpreting and translating services cover nost urban
and regional centres where people whose first |anguage is not English live,
as well as dealing with witten documents for settlenent. There are also
active programes of support for ethnic radio, nulticultural television

et hni ¢ newspapers, the use of universal signs and ethnic schools. In
relation to interpreters, see also article 14, Information in other |anguages
and commentary on paragraph 3 (f), above.

Education
1481. Detailed information on educational progranmres for children of
non- Engl i sh speaki ng background is provided in Section G of Australia s first

report under the Convention on the Rights of the Child.

Ethnic famlies

1482. Ethnic conmunities have informed the Federal Governnent that marita
strain results fromadjustment of the famly after mgration, changes in the
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rights and i ndependence of women, overly optim stic pre-em gration
expectations of life in Australia, cross-cultural conflict, intergenerationa
conflict, infidelity and donestic viol ence.

1483. In 1993 the Ofice of Multicultural Affairs of the Departnment of
Prime M nister and Cabinet and the Attorney-General’s Departnment comm ssi oned
a joint research project to study the utilization, cultural appropriateness
and accessibility of federally funded marriage/rel ationship counselling
services with respect to groups from non-English speaki ng backgrounds. The
research project confirmed that federally funded marriage/relationship
counsel ling services are seen as lacking in cultural awareness; however,
speci fic resourcing would provi de successful targeted service provision

Et hni c | eaders have al so recognized that it is not possible for the Federa
Government to provide family relationship services specific to all ethnic
groups and that increased access through community devel opment officers
(CDOs) will facilitate cross-cultural awareness and all ow for appropriate
service nodels to be devel oped.

1484. The Federal CGovernment provided funds to appoint CDOs in recognition of
the fact that services need to be nore rel evant and accessi ble. Funds have
been provided to organi zations to conduct CDO pil ot projects for four years
in New South Wales (2), Victoria (1), Queensland (1), South Australia (1) and
Western Australia (1). The figures in brackets indicate the nunber of
officers to be appointed in each state.

Et hni ¢ wonen

1485. In line with the 1993 Revi ew of Governnent Policy Advice Mechani snms on
the Status of Wonmen, ministers and portfolios are now responsible for
ensuring that their policies and programres recogni ze the particul ar

di sadvant age of women from non-English speaki ng backgrounds. The Departnent
of Immigration and Ethnic Affairs consults closely with relevant portfolios
to maintain a cross-portfolio overview of federal activity affecting wonen
from non- Engl i sh speaki ng backgrounds. Responsibility for addressing the
recommendati ons of the former Commonweal th State Council on Non-English
Speaki ng Background Wonen's |ssues (whose termended in 1994) now rests with
rel evant portfolios.

1486. As part of its work in the area of advising on policy, the Ofice of
the Status of Wnen |iaises closely with the Women's Sub-Committee of the
Settl ement Advisory Council (Departnment of Inmmigration and Ethnic Affairs)
and continues to encourage portfolios to recognize the needs and concerns of
worren from non-English speaki ng backgrounds in devel opi ng, inplenmenting and
eval uating their programmes. For exanple, the Ofice participated in the
Steering Committee review ng Commonweal th Enpl oynent Service operations under
section 26 of the Sex Discrimnation Act (which outlaws direct or indirect
discrimnation in services or programmes). The views of women from

non- Engl i sh speaki ng backgrounds were specifically sought in consultations
carried out as part of the review. In addition, organizations which
represent women from non-Engli sh speaki ng backgrounds are included in the
twi ce-yearly round table neetings hosted by the Mnister Assisting the Prinme
M nister for the Status of Women.
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1487. As noted above in relation to article 3, the federal community
education programre, Stop Viol ence Agai nst Wonen, funded from 1992 to 1995,
has identified Aboriginal and Torres Strait |slander wonen and wonmen from
non- Engl i sh speaki ng backgrounds as target groups. Projects funded incl ude:

A national workshop seeking solutions to stop viol ence against Filipino
wonen;

An Italian nmedia information and education project to provide a radio
series on the issue of violence against wonmen, followup print nedia
articles and a phone-in offering the community advice and information

Production of a series of anti-violence television progranmes in eight
| anguages, broadcast nationally;

A series of workshops, seminars and information sessions on stopping
vi ol ence agai nst non-English speaking wonen living in the West Pil bara
(mning town) region;

Fundi ng a support worker to develop culturally appropriate education
for Muslimwonen seeking refuge from donestic viol ence.

1488. The publicity strand of the conmunity educati on programe has included
broadcasting radio commercials nationally in the followi ng 10 | anguages:
Arabic, Cantonese, G eek, Italian, Spanish, Mandarin, Vietnanmese, Croatian
Serbi an and Turkish. Additionally, ethnic print nedia have carried
advertisenents in Arabic, Chinese, Croatian, Geek, Italian, Macedoni an
Portuguese, Serbian, Spanish, Turkish and Vi et nanmese.

Et hni ¢ _nedi a

1489. The Speci al Broadcasting Service tel evision and radi o services continue
to build on the wide acceptance and prestige they have established as

nati onal broadcasters within the Australian comunity. |In the community
broadcasting sector, there are five licensed full-time ethnic |anguage
stations located in all capital cities, except Darwin and Canberra. Access
to ethnic | anguage groups is also provided by over 60 other community
broadcasters. The ethnic press has expanded to a position where there are
now over 120 newspapers and magazi nes, published in more than 30 | anguages,
servi ci ng peopl e of non-English speaking background throughout Australi a.

The print media publications are independently funded.

States
1490. State ethnic affairs offices work with the Office of Miulticultura
Affairs to further nmulticulturalismin Australia. States have inplenmented
many i nportant progranmes in the field of nmulticulturalism Details of some
of these are given bel ow.

New Sout h Wal es

1491. The Ethnic Affairs Comm ssion of New South WAl es oversees the
i mpl enmentation of ethnic affairs policy across the range of New South Wl es

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3

page 282

governnment activity. It also works to ensure the aspirations and concerns of
et hnic communities are included in the fornul ati on of government policy and
the delivery of government services. |In order to carry out this

responsi bility, the Comr ssion provides policy and |iaison services to the
New Sout h Wal es Governnment and to the wider community. It also provides

interpreting and translating services to the community through its Language
Services Division and adm nisters a grants progranme. The policy basis
under pi nni ng the involvement of the New South Wal es Government in ethnic
affairs is the New South Wales Charter of Principles for a Culturally Diverse
Society. The Charter recognizes New South Wales's cultural diversity as a
val uabl e resource and deterni nes that everyone should have the greatest

opportunity to contribute and participate at all levels of public life. The
Charter also outlines the responsibility that public agencies have to respond
to a culturally diverse community. |In recent years, the Ethnic Affairs

Commi ssi on has conducted a range of projects, including:

The Police and Ethnic Comunities Inquiry, a w de-ranging form
inquiry into relations between the police and ethnic conmunities that
resulted in the devel opnent of a number of recomrendati ons which are
currently being inplemented;

A Taskforce on Overseas Qualifications in the New South WAl es Public
Sector which exam ned the use of the extensive overseas skills and
experience in the New South Wal es public sector

Two Multicultural Local Governnent Foruns which exam ned ways in which
| ocal government can respond effectively to the culturally diverse
conmunities that it serves;

Maki ng of Multicultural Australia, a joint project with the University
of Technol ogy ai med at docunenting the devel opnents in cultura
diversity in Australia during the 1970s and 1980s.

1492. The Commi ssion al so provides annual awards in a nunmber of areas of the
Arts, including awards for literary works and film in order to stinulate the
inclusion of nulticultural thenes in the Arts. Awards are also presented for
i nnovati on and excellence in nulticultural marketing. Pronmoting harnony in
the community is also inportant and, at the request of comunity groups, the
Commi ssi on assists these groups to resolve their differences.

Northern Territory

1493. In respect of services to ethnic groups, the Northern Territory Ofice
of Ethnic Affairs has many programes that provide assistance to ethnic
mnorities. The Northern Territory Interpreter and Transl ator Service deal s
with requests from governnent, non-government groups, ethnic groups and

i ndi vi dual nenbers of the community for interpreting and translating. An
Overseas Qualification Unit is responsible for assisting ethnic people with
the procedures for obtaining recognition of their qualifications.
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South Australia

1494. The South Australian Miulticultural and Ethnic Affairs Comr ssion

Act 1980 reflects the South Australian Government's comm tment to

mul ticulturalism According to section 4 of the Act, multicul turalism neans
policies and practices that recognize and respond to the ethnic diversity of
the South Australian comrunity and have as their primry objects the creation
of conditions under which all groups and nenbers of the comunity may:

Li ve and work together harnoni ously;

Fully and effectively participate in, and enploy their skills and
talents for the benefit of, the economic, social and cultural |ife of
the community; and

Mai ntain and give expression to their distinctive cultural heritages.

1495. The Multicultural and Ethnic Affairs Comm ssion Act 1980 places certain
obl i gati ons on government agencies to formul ate, devel op and i npl enent
appropriate multicultural policies. Under subsection 12 (1) (b) of the Act,
a maj or function of the South Australian Multicultural and Ethnic Affairs
Commi ssion is “to advise the Government and public authorities on, and assi st
themin, all matters relating to the advancenent of multiculturalism and
ethnic affairs”. Under subsections 12 (2) (a) and (d) that function includes
the responsibilities:

To assist in the devel opment of strategies designed to ensure that
mul ticul tural and | anguage policies are incorporated as an integra
part of w der social and econom c devel opnent policies;

To work with public authorities to ensure that there is a coordinated
approach to the advancement of rnulticulturalismand ethnic affairs;

To keep under review and advi se the Governnment and public authorities
on the extent to which services and facilities are available to neet
the needs of mnority ethnic groups; and

To assist public authorities to devise effective methods for the
eval uation and reporting of policies and progranmes for the advancenent
of multiculturalismand ethnic affairs.

1496. The O fice of Multicultural and Ethnic Affairs, the operational arm of
the Comm ssion, has two access and equity or social justice programes which
specifically protect the rights and property of people fromethnic
mnorities. These are, the Prompotion of Milticulturalism programe and the
Provision of Interpreting and Translating Services programre.

1497. The broad objectives of the Pronotion of Milticulturalism programre
are:

To assi st governnent and comrunity agencies to respond equitably to the
cultural and linguistic diversity of the community in ternms of resource
al l ocati ons, human resources managenent, managenent inprovement and
servi ce provisions;
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To pronote the economi c, social and cultural benefits of
mul ticulturalismfor all South Australians; and

To provide information, advice and referral to new settlers.

1498. One of the prinme objectives of the multicultural policies of the
Sout h Australian Government is to nove public sector agencies away fromthe
perception of multicultural services as isolated activities or programmes
which bear little relationship to the broader progranmres of an agency and,
where staff and resources used to run such activities are margi nal el enments
of overall budgets, to ensure that such activities are integrated into the
mai nst ream of an agency's activity.

Tasnani a

1499. The Tasmani an Governnent has a strong comm tment to devel opi ng policies
that are responsive to the needs and aspirations of the nmulticultura
conmunity. To this end it established the Tasmani an Advi sory Council on

Mul ticultural and Ethnic Affairs in 1992 to provide it with advice.

1500. The Council conprises 12 menmbers who have been selected to provide a
broad representation of the cultural diversity of Tasmania, having regard to
their experience, gender, community and regional interests.

1501. The functions of the Council are to:

Provi de advice to the Mnister on the extent to which governnment
servi ces and programes are available to and neet the needs of m grant
settlers and ethnic community groups;

Identify multicultural and ethnic affairs issues and provi de advice
t her eon;

Assi st and provi de cooperation between ethnic groups and organi zati ons
on matters of comron interest;

Advi se the Mnister on particular nulticultural and ethnic issues as
referred to the Council by the M nister

1502. The Tasnmani an Governnment in 1994 adopted a set of Principles for
Tasmania's Culturally Diverse Society:

To recogni ze and value the diversity of cultural and linguistic
resources and the skills of all Tasmani ans as social and economc
assets, and to devel op and use these resources and skills for the
overall benefit of Tasmani a;

To recogni ze and encourage the right of all Tasmanians to participate

in, and to contribute to, the social, political, econom c and cultura
life of Tasmani a;
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To accept and respect the culture, |anguage and religion of al
Tasmani ans within the framework of the | aws of the Commonweal th and the
state;

To recogni ze the rights of all Tasmanians to fair access to the
services of the Tasmani an Government, taking into account the needs
arising fromthe cultural and linguistic diversity of the community.

1503. The Tasmani an Governnent’s O fice of Multicultural and Ethnic Affairs,
which is part of the Departnent of Prem er and Cabi net provides guidance to
government departments and public sector organizations in the application of
t hese principles.

Victoria

1504. The Victorian Ethnic Affairs Commi ssion was established by an Act of
Parliament as an advisory body to the Victorian Mnister for Ethnic Affairs.
The Commi ssion's objectives include to encourage all of Victoria's ethnic
groups to retain and express their social identity and cultural inheritance,
and to pronmote full participation by Victoria's ethnic groups in the soci al
econom c, cultural and political |ife of the Victorian conmunity. The
Conmmi ssi on provides grants to ethnic organi zati ons to support these

organi zations' activities and projects.

1505. Funding is also provided to Victorian ethnic community organi zati ons
under the Home and Community Care Program a joint Comonweal t h-state
programe whi ch provides home and conmunity support programes for frail aged
peopl e, younger people with disabilities and their carers.

1506. Arts Victoria supports the cultural heritage of Victorians of diverse
cultural, religious and | anguage backgrounds through support to nmulticultura
arts organi zations, ethnic festivals and to organizations involved in the

i dentification, preservation and display of collections.

Western Australia

1507. In recognition of the diversity of the Western Australian popul ation
the Departnent for Community Devel opment has a Multicultural Welfare Policy.
This policy is based on the social justice principles of equity, access and
participation. The inplementation of this policy enphasizes the Department’s
commitnment to ensuring that its policies, programes and services are
appropriate, relevant and accessible to Western Australians fromdifferent

cul tural backgrounds.

1508. The inplenentation strategy for this policy has eight goals:

To ensure that legislation and planning in the Department reflect the
diversity of the Western Australian population it serves;

To ensure that the Departnent's human resources policies reflect and
enhance the inplenentation of the Multicultural Welfare Policy;
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To train staff in the devel opnent of skills so that they can provide
effective and appropriate services to Western Australians from
different cultural backgrounds;

To devel op office procedures that are appropriate and relevant to the
popul ati on of Western Australi a;

To informethnic comunities effectively about the Department's
programes and servi ces;

To inprove the access of ethnic mnorities to the Departnent's funding
progr amres;

To devel op strategies for collecting ethnicity related data; and

To ensure consultation with ethnic mnority groups in policy, programe
and service planning and devel opnent.

1509. The Departnent has appointed a Senior Policy Oficer, Ethnic Services

to provi de advice and consultative services on ethnic mnority issues and to
gui de the inplementation of the Multicultural Welfare Policy.
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Table 1

Federal government involvement in advancing the status of women

Minister for Human
Services and Health
and Minister
Assisting the Prime
Minister for the
Status of Women

Department of the
Prime Minister and
Cabinet

Office of the Status
of Women

Commonwealth/Stat
e Ministers'
Conference on
Status of Women
Issues

Standing
Committee of
Commonwealth and
State Women's
Adviser

Australian Council
for Women

Round Table
Consultations

Department of
Human Services
and Health

Women's Health
Unit

Attorney-Gener
al

Human Rights
and Equal
Opportunity
Commission

Sex
Discrimination
Commissioner

Aboriginal and
Torres Strait
Islander Social
Justice
Commissioner

Race
Discrimination
Commissioner

Disability
Discrimination
Commissioner

Australian Law
Reform
Commission

Minister for
Housing
and
Regional
Developme
nt

Department
of Housing
and
Regional
Developme
nt

Minister for
Aboriginal
and Torres
Strait
Islander
Affairs

Aboriginal
and Torres
Strait
Islander
Commission

Office of
Indigenous
Women

PRIME MINISTER

Minister for the
Environment,
Sport and
Territories

Department of
Environment,
Sport and
Territories

Women in
Sport Unit

Minister for
Primary
Industry and
Energy

Department of
Primary
Industry and
Energy

Rural )
Women's Unit

Minister for
Social
Security

Department
of Social
Security

Minister for
Industrial
Relations

Department of
Industrial
Relations

Equal Pay
Unit

Labour
Relations
Equity Section

Work and
Family Unit

Affirmative
Action Agency

Minister for
Employment,
Education and
Training

Department of
Employment,
Education and
Training

Women's
Bureau

Women's
Employment,
Education and
Training
Advisory
Group

National
Policy for the
Education of
Girls in
Australian
Schools

Minister for
Developmen
t

Cooperation
and Pacific
Island
Affairs

Australian
International
Developmen
t Assistance
Bureau

Women in
Developmen
t Unit

Source: Office of the Status of Women.

Note: The Commonwealth-State Minister's Conference and the Standing Committee of Commonwealth-State Women's Advisers have been established to provide consultative
forums for strategic discussion, exchange of information and coordination of Commonwealth and state activities pertaining to women.

PURL: https://www.legal-tools.org/doc/fdf748/

68z obed

€ /86 /SNV /O [4d0O



CCPR/ C/ AUS/ 98/ 3
page 290

Table 2

Commonweal th - Fenmles in higher education by tvpe
of course and field of study 1983 and 1993

Femal e enrol nments Femal es as
proportion of tota

Type of course/field of enr ol ments
study 1983 1993 1983 1993

(t housands (t housands (9% (9%

) )

Field of study
Agriculture/forestry 1 710 3 884 27.9 35.3
Ar chi tecture/building 1 610 4 189 20.7 33.9
Art s/ humani ti es/ soci al 54 890 86 476 63.7 67.7
sci ences
Busi ness/ adm ni strati on/ 18 539 52 069 29.5 43.2
econoni cs
Educati on 48 945 55 643 65.9 72.7
Engi neeri ng/ surveyi ng 1 280 5 736 4.6 12. 5
Heal t h/ medi ci ne 10 496 52 741 53.5 74.5
Dentistry
Law | egal studies 4 168 9 332 40. 1 47.8
Sci ence/ appl i ed science 17 237 33 631 35.5 40. 2
Veterinary science 639 961 43. 6 55.9
Non- awar d 1 746 2 969 47. 2 49.7
Tot al 161 260 307 631 46. 3 53.4

Source: Department of Enploynent, Education and Training' s Hi gher
Education Division's Tine Series.
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Table 3
Total fertility rates, 1991
Abor i gi nal popul ati on Tot al popul ation

State

Nunber Nunber
NSW 3.0 1.9
Vi C 3.0 1.8
QD 3.2 1.9
SA 3.0 1.7
WA 3.6 1.9
TAS 2.6 1.9
NT 3.4 2.3
ACT 2.6 1.8
Tot al 3.1 1.9

Source: Birth Registrations; Census of Popul ati on and Housi ng; Dugbaza
(1994).
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Table 4

Age-specific death rates per 100,000 popul ation by sex, Aborigina
and total Australian population, 1990 to 1992

Abori gi nal popul ati on* Total Australian
popul ati on
Age group (years) Mal es Femal es Mal es Femal es
0 2 681 2 485 789 622
1-4 155 129 38 30
5-14 50 46 21 15
15- 24 402 156 108 41
25-34 665 367 129 54
35-44 1 115 583 177 93
45-54 2 228 1 465 404 242
55- 64 3 601 3 530 1 212 646
65-74 6 187 6 395 3 090 1 689
75+ 13 843 10 424 12 386 9 285

Source: Australian Institute of Health and Welfare, derived from
deat hs registration data; Australian Institute of Health and Welfare. An
overvi ew of Aboriginal and Torres Strait |slander health; present status and
future trends, Australian Governnent Publishing Service, Canberra, 1995.

* Figures for the Aboriginal popul ation are based on data from
Western Australia, South Australia and the Northern Territory.
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Table 6
Percentage of prisoners by legal status, as at June 1982 and 1993
NSW VI C QD WA SA TAS ACT AUS
19 19 19 19 19 19 19 199 19 19 19 19 19 19 19 199 19 19
82 93 82 93 82 93 82 3 82 93 82 93 82 93 82 3 82 93
Under 83 80 86 85 90 84 88 87. 87 78 88 85 91 91 0. 0.0 86 82
sent ence .4 .5 .7 L1 7 .3 .4 80 .3 .7 .9 .3 .9 .9 00 0 .5 .7
0 0 0 0 0 0 0 0 0 0 0 0 0 0 0
Convi ct ed 4. 9. 2. 2. 3. 4. 1.0 0. 0. 3. 0. 0. 0. 0. 0.0 2. 5.
Awai ti ng 10 10 0. 10 00 20 30 0 00 00 30 80 00 00 00 0 70 20
appeal 80
Awai ting 2. 0. 0. 0. 0. 1. 0.7 3. 0. 0. 0. 0. 0. 0. 0.0 1. 0.
sent ence 30 40 0. 00 00 00 20 0 80 00 80 00 00 00 00 0 40 30
60
Unconvi ct 9. 9. 12 6. 12 5. 10. 8. 21 6. 13 6. 7. 10 100 8. 11
ed 90 80 9. .8 70 .4 90 10 70 .3 30 .6 70 80 0. .0 50 .6
50 0 0 0 0 0 0
Unfit to - 0. - 0. - 0. - 0.2 - 0. - 0. - 0. - 0.0 - 0.
pl ead 30 00 00 0 00 40 20 0 20
Awai ting 0. 0. 0. 0. 0 0. 0.1 0. 0. 0. 0. 1. 0. 0. 0.0 0. 0.
08 00 0. 00 40 10 07 0 00 00 00 00 30 00 00 0 17 10
deportati 20
on
O her 0. - - 0. - 0. - 0. - 0. - 0. 0. - 0. -
05 2. 06 00 00 00 00 00 45
30
Source: 1982 and 1993 National Prison Censuses.
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Nunber of Abori gi nal

Table 7

prisoners in custody

1988 to 1994

NSW ViC QD WA SA TAS NT ACT AUS
1988 385 65 431 528 114 10 276 0 1 809
1989 415 86 412 558 102 9 243 0 1 825
1990 579 88 367 585 124 12 286 0 2 041
1991 664 91 346 577 150 10 328 0 2 166
1992 648 106 370 574 187 13 322 3 2 223
1993 729 105 427 637 185 14 319 0 2 416
1994 788 141 544 681 219 17 342 1 2 733

Source: 1988-1993, National Prison Censuses; 1994, Australian Prison Trends, June 1994.
Table 8
Per cent age i ndi genous prisoners of total prisoners
1988 to 1994

NSW Aot QD WA SA TAS NT ACT AUS
1988 8.2 3.1 18. 2 32.0 13.5 3.4 72.4 0.0 14. 7
1989 7.9 3.8 17.2 35.6 11. 7 3.7 69. 2 0.0 14. 1
1990 9.1 3.8 16.0 34.0 13.3 51 68. 9 0.0 14. 3
1991 9.3 3.9 16. 5 33. 4 14. 4 3.8 70.5 0.0 14. 4
1992 8.7 4.7 18. 3 30.3 16. 2 4.8 72.0 15.8 14. 3
1993 9.6 4.6 20.6 31. 4 15.9 5.3 75.6 0.0 15.2
1994 12. 4 5.6 22.3 28.6 16. 6 6.9 73.1 0.9 17. 2

Source: 1988-1993, National Prison Censuses; 1994, Australian Prison Trends, June 1994.
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Table 9

Total prisoners per 100,000 adults, by jurisdiction,
June 1982 to 1993

NSW Aot QD WA SA TAS NT ACT AUS
1982 96. 3 60. 8 95.4 142. 3 83.1 77.6 369. 3 3.2 89.8
1983 95.4 68.1 96. 9 154. 2 77.0 67.7 300.7 9.2 91.6
1984 84.7 62.0 104. 4 155.0 56.0 76. 9 266. 3 10.0 85.6
1985 102. 3 62.1 108. 4 146.5 76.7 71.6 339.0 6.3 94.1
1986 103. 3 63.5 115.0 152.3 78.1 79.7 412. 4 9.3 97.6
1987 108.9 62.4 120.3 149. 2 83.4 85.6 435.5 7.4 100. 8
1988 110.1 65.0 118.3 147.0 79.4 90.0 352. 7 7.2 100. 4
1989 121.6 69. 6 115.0 135.6 80.9 73.3 319. 2 11. 1 103.5
1990 145. 2 70. 3 107. 4 145. 2 85.4 69.7 369.9 11.8 112.2
1991 159. 8 69. 2 95.6 143. 3 94. 4 77.0 407.9 7.6 116.0
1992 166. 3 67.5 89.5 154. 4 103. 3 77.4 386. 9 8.8 118.3
1993 168. 0 67.0 89.0 163.0 103. 7 75.7 360. 5 6.8 119.2
Source: 1982 to 1993 National Prison Censuses.
Note: Adult includes all persons 17 years of age and over to be conparable with other rates presented

in this report.
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Table 10
Nunber of sentenced prisoners on hand by jurisdiction
June 1982 to 1993

NSW VI C QD WA SA TAS NT AUS

1982 3 261 1 577 1 522 1 253 710 220 287 8
830

1983 3 212 1 826 1 548 1 399 645 181 229 9
040

1984 2 873 1 665 1 702 1 429 454 210 205 8
538

1985 3 483 1 654 1 796 1 361 589 207 274 9
364

1986 3 611 1 749 1 962 1 459 620 227 356 9
984

1987 3 883 1 705 2 171 1 439 665 238 416 10
517

1988 3 948 1 811 2 155 1 459 643 264 331 10
611

1989 4 524 1 956 2 183 1 396 684 219 307 11
269

1990 5 517 1 954 2 094 1 539 714 204 349 12
371

1991 6 260 1 925 1 884 1 563 759 232 413 13
036

1992 6 732 1 913 1 849 1 700 862 236 413 13
705
1993 6 852 1 982 1 809 1 807 915 229 389 13 983

Source: 1982 to 1993 National Prison Censuses.
Table 11
Sent enced prisoner on hand, by jurisdiction, rate per
100,000 adult population, June 1982 to 1993

NSW Vi C QD WA SA TAS NT AUS

1982 84.4 54.7 88.6 132.1 72.7 72.1 339.7 80.7
1983 82.1 62.3 87.8 143.5 65.0 58. 6 257.9 81.2
1984 72.5 55.9 94.5 143.5 45. 1 67.0 219.2 75. 4
1985 86. 6 54.7 97. 4 133. 4 57.7 65.0 278.1 81.3
1986 88. 2 56. 8 103.3 137.8 59.8 70.1 342.2 84.8
1987 92.9 54. 4 111. 4 132.0 63. 4 72.7 387.9 87.5
1988 92.7 56. 8 107. 4 130.0 60.5 80.0 306. 4 86.5
1989 104.6 60. 3 105.0 120.7 63.5 65.5 279. 2 90.0
1990 125.9 59.3 97.9 129.9 65.5 60.0 311.0 97.0
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NSW VI C QD WA SA TAS NT AUS
1991 140. 8 57.6 86.0 129.7 68. 8 67.4 362. 3 100. 6
1992 149. 5 56.7 82.0 138.7 77.3 67.9 357.5 104. 2
1993 150.9 58. 4 77.8 145. 2 81.6 65. 4 332.3 105.0

Source: 1982 to 1993 Nati ona
Table 12

Pri son Censuses.

Nunber of sentenced prisoners received in

each jurisdiction during June 1994

| npri sonnent rates (prisoners per 100,000 adult and

total popul ations) based on daily average

Sent enced Dai |y Gener al | mpri sonnent

prisoners aver ag popul ati on b/ rates

recei ved e (in thousands)

Tot al FD (as Adul t Tot al Adul t Tot al
only a above)
/

NSW 481 7 6 438 4 594 6 058 140.1 106. 3
VI C 150 11 2 481 3 412 4 475 72.7 55.4
QD 408 53 2 459 2 393 3 195 102. 8 77.0
WA 433 228 2 065 1 265 1 698 163. 3 121.6
SA 388 176 1 316 1 129 1 467 116.6 89.7
TAS 60 27 250 353 474 70.8 52.7
NT 72 30 459 117 169 392.8 271.1
ACT 0 0 107 228 304 47. 2 35.3
AUS 1 992 532 15 576 13 490 17 840 115.5 87.3

Source: Australian Prison Trends No. 217 June 1994, Australian

Institute of Crim nol ogy.

al Nunber of fine defaulters only.

b/ Proj ected popul ati on end of June 1995 derived from Esti mat ed

Resi dent Popul ati on by Sex and

Age:

States and Territories of Australia

June 1987 to Prelimnary June 1992 (ABS Catal ogue No. 3201.0). *“Adult”
refers to all persons 17 years of age and over.
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Table 13

Aboriginal and Torres Strait |slander over-representation ratios,
by jurisdiction, 1988 to 1994

Year NSW VI C Q.D VWA SA TAS NT ACT AUS

1988 11. 4 12.8 12. 4 23.8 19.5 3.1 11. 0.0 16.0
4

1989 10.1 15.0 12. 4 28. 3 16. 4 3.3 0.0 14. 9
9.5

1990 12.1 14. 3 11. 3 26.5 18.8 4.4 0.0 15.2
9.2

1991 12. 3 14. 2 11.8 25.8 20. 3 3.0 0.0 15.2
9.8

1992 10. 6 16. 3 12. 4 22.3 22.8 3.5 10. 37.8 14. 2
3 al

1993 10.9 16.5 13. 7 23.6 22. 4 0.8 11. 0.0 14. 6
7

1994 17.1 18.9 16. 3 25.9 25.7 7.9 13. 0.0 19. 4
0

Source: 1988-1992 National Prison Censuses: Australian Prison
Trends, June 1993 and March 1994, Australian Institute of Crim nol ogy.
New South Wal es figure adjusted to include periodic detai nee nunbers.
Aboriginal and Torres Strait |slander popul ati on base figures interpol ated
bet ween 1986 and 1991 Census figures and sinple extrapol ati on used to project
1992, 1993 and 1994 estimates. Total popul ation base figures fromthe
Australian Bureau of Statistics.

al Not significant - based on very small nunbers of prisoners.
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Table 14
Remandees per 100,000 adults, by jurisdiction
June 1982 to 1993

NSW Vi C QD WA SA TAS NT ACT AUS
1982 11.9 6.1 6.8 10. 2 10. 4 5.6 29.6 3.2 9.1
1983 13.3 5.8 9.1 10. 7 11.9 9.1 42.8 9.2 10. 4
1984 12. 1 6.0 7.8 11. 4 10.9 9.9 47.1 10.0 9.9
1985 15. 7 7.4 9.1 13.1 19.0 6.6 60. 9 6.3 12. 5
1986 15. 1 6.7 9.6 14. 5 18. 3 9.3 70. 2 9.3 12. 5
1987 16. 0 8.0 7.7 17. 2 20.0 12. 8 47.6 7.4 13.1
1988 17. 4 8.2 9.1 13.8 18.9 9.7 46. 3 7.2 13.3
1989 17.0 9.3 9.5 13.9 17. 4 7.8 40.0 11. 1 13. 4
1990 19. 4 11.0 9.4 15.3 19.9 9.7 58. 8 11.8 15.2
1991 19.0 11.5 9.1 13.5 25.6 9.6 44.7 7.6 15.2
1992 16. 7 10. 8 7.5 15. 7 26.0 9.5 29.4 8.8 14. 1
1993 17.2 8.6 11. 1 17.8 22.1 10. 3 28.2 6.8 14. 1

Source: 1982 to 1993 National Prison Censuses.
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Tabl e 15

Nunber of renmandees, by jurisdiction,
June 1982 to 1993

NSW Vi C QD WA SA TAS NT ACT AUS
1982 458 176 116 97 102 17 25 5
996
1983 521 170 161 104 118 28 38 15 1
155
1984 481 180 140 114 110 31 44 17 1
117
1985 632 225 168 134 194 21 60 11 1
445
1986 619 206 183 153 190 30 73 17 1
471
1987 668 251 150 188 210 42 51 14 1
574
1988 743 260 183 155 201 32 50 14 1
638
1989 737 300 198 161 187 26 44 22 1
675
1990 849 362 202 181 217 33 66 24 1
934
1991 843 385 200 163 283 33 51 16 1
974
1992 753 364 168 193 290 33 34 19 1
854
1993 780 290 259 222 248 36 33 15 1
883

Source: 1982 to 1993 National Prison Censuses.
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Table 16
Northern Territory - nonthly daily averages for
juvenile institutions, 1991
Det enti on Mal ak House G | es House W | der ness Tot a
Centre Wor k Canp

January 17. 87 3.32 16. 77 37. 96
February 17. 86 1.21 16. 96 36. 03
Mar ch 17. 39 2.58 13. 06 33.03
Apri | 20. 90 7.23 14. 63 42.76
May 18. 74 7.61 17. 06 43.41
June 16. 53 3.17 15. 90 35. 60
July 12. 68 2.58 15. 81 31. 07
August 14. 07 2.48 11. 77 28. 32
Sept enber 15.13 1.67 10. 63 27.43
COct ober 16. 10 0.58 10. 80 27.48
Novenber 15. 17 1.03 8.83 25. 03
Decenber 17.52 Cl ose 10. 13 27.65
MDA for year 16. 66 2.79 13. 53 32. 98
Previ ous 12. 07 7.94 9. 83 29. 84
year

Source: Northern Territory Government 1991
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Table 17

Source of funds for legal aid conmm ssions, 1987 to 1993

Type of incone Fi nanci al year (figures are in $ mllions)
1987-8 1988- 8 1989-9 1990-9 1991-9 1992-9
8 9 0 1 2 3

Conmonweal t h 85.2 92.8 100. 6 105.3 114.9 117.7

grants

State grants 18.5 27.0 25.2 31.1 41.2 57.8

Speci al trust and 28.9 39.0 42.5 43. 6 45. 6 29.5

statutory interest

cient 18.5 24.5 27.1 29.1 39.5 40. 3

contributions and

recovered costs

I nterest on 4.6 6.6 10.1 7.6 4.7 4.1

i nvestment s

O her revenue 0.4 0.5 2.5 2.2 1.6 2.4

Total revenue 156.1 190.3 208.0 218.9 247.6 251.9

Source: Access to Justice. An Action Plan, p. 233, Access to Justice
Advi sory Commttee, 1994.

Note: Includes Australian Legal Aid Ofice Tasmania up to
31 Decenber 1990. Due to rounding, totals may not exactly add.
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Table 18
Trade Unions: Nunber of Unions according to size of union, Australia
Nurmber of Uni ons 30 June 1994
Si ze of union (nunber of 30 June 30 June 30 June 30 June Nurber Per cent Cunul ative
menber s) 1990 1991 1992 1993 of of total per cent of
uni ons uni ons tota
uni ons
Under 100 40 35 32 29 26 16.6 16.6
100 and under 250 34 34 26 20 21 13. 4 29.9
250 and under 500 18 17 18 14 10 6.4 36.3
500 and under 1,000 44 38 28 26 19 12.1 48. 4
1,000 and under 2, 000 34 31 21 18 15 9.6 58.0
2,000 and under 3,000 18 13 14 11 11 7.0 65.0
3,000 and under 5,000 23 24 16 15 7 4.5 69. 4
5,000 and under 10, 000 21 18 19 14 11 7.0 76. 4
10, 000 and under 20, 000 18 21 15 8 9 5.7 82.2
20, 000 and under 30, 000 11 11 7 5 4 2.5 84.7
30, 000 and under 40, 000 11 8 6 3 4 2.5 87.3
40, 000 and under 50, 000 5 6 5 4 3 1.9 89.2
50, 000 and under 80, 000 6 5 5 8 4 2.5 91.7
80, 000 and under 100, 000 5 7 7 4 - - 91.7
100, 000 and over 7 7 8 9 13 8.3 100.0
Tot al 295 275 227 188 157 100.0
Source: Trade Union Statistics, Australia, 30 June 1994, Catal ogue No. 6323.0 Australian Bureau of Statistics.
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Table 19

Family - national summary
Li ving arrangenents Uni t 1983 1984 1987 1991
s 1985 1986 1988 1989 199 1992 1993
0
Total fanilies ' 000 3 947 3983 4 4 4 146 4 4 4 4 502 4 4
033 087 236 319 456 587 638
Persons who |live alone (of persons aged
15 years and over) % 7.6 7.9 8.3 8.6
8.2 8.2 8.5 8.4 8.2 8.9 10.2
Average fanmly size (persons) no. n. a. n. a. 3.3 3.2
3.3 3.3 3.2 3.2 3.2 3.2 3.2
Coupl e fanmilies with dependants (of all
famlies) % 47.6 47.2 45.5 43.7
46.7 45.8 45.7 4.7 44. 43.4 42.9
One parent famlies with dependants (of all 3
famlies) % 7.5 7.9 8.4 8.5
7.8 7.8 8.1 7.6 9.0 9.0
Couple only famlies (of all famlies) % 29.4 28.9 30.4 8.1 31.3
29.6 30.2 30.7 31.5 31.1 321
De facto couples (of all couples) % n. a. n. a. n. a. 31. 8.2
n. a. 5.7 n. a. n. a. 2 n. a. na
Coupl es with dependants, both enployed (of all
coupl es with dependants) % 40. 3 42. 4 50.2 n.a 53.4
45.5 48.5 50.9 53.8 53.3 52.5
55.
9

Source: Australian Bureau of Statistics,

Ref erence periods: Data on de facto couples are at

Australian Soci al

1986; prior to that the reference date was 30 July.

census date.

Dat a on ot her

Trends 1995.

living arrangenments are at
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Tabl e 20
Births outside nmarriage with paternity acknow edged

Age group of nother (years) 1976 1993
% %

19 and under 33.6 74.5
20-24 48. 2 81.5
25-29 61. 6 84.3
30-34 63.3 85.6
35-39 63. 2 84.6
40 and over 54. 4 76.6
Tot al 46. 9 81.7

Source: Australian Bureau of Statistics, Australian Social Trends 1995
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Age-specific first

Table 21

marriage rates

Age group Men Woren
(years)
1966 1976 1986 1993 1966 1976 1986 1993
rate rate rate rate rate rate rate rate
19 and 14.9 9.9 2.4 1.4 61.5 49.0 15.2 7.4
under
20- 24 152.8 122. 6 63. 4 40.5 272.0 187.5 112.0 73.7
25-29 195.7 135.9 105.0 90.4 183.9 138.8 120.2 105.9
30- 34 100. 3 81.8 77.6 72.3 90.8 86.5 74.0 69.8
35-39 48. 6 45.9 42. 7 42.0 45.0 49. 8 39.8 35.6
40- 44 27.9 25.5 22.2 21.9 24.9 26.3 22.9 17.8
45-49 15.7 15.7 13.4 12.1 15.9 15.5 12.8 9.8
50 and 5.8 6.4 4.6 4.0 3.6 3.9 2.1 2.3
over
Source: Australian Bureau of Statistics, Australian Social Trends 1995.
Marriage rate - the nunber of narriages per 1,000 not narried nale or fenale popul ation age 15 years or ol der.
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Table 22
Trends in the use of formal and informal child care
Type of care used 1984 1987 1990 1993
% % % %
Formal care only 8.7 9.1 9.3 11.0
Informal care only 26.1 31.7 33.9 29.4
Fornal and infornal care 3.7 6.6 8.4 8.3
Total formal and/or informal care 38.5 47.5 51.6 48.8
Nei t her fornmal nor infornal care 61.5 52.6 48. 4 51.2
Tot al 100.0 100.0 100.0 100.0
Total children (1 000) 2 897.4 2 887.9 3 003.7 3 085.9

Source: Australian Social Trends 1994. Catal ogue No. 4102.0 Australian Bureau of
Statistics.

Table 23

Voting patterns

Percent age by states, Northern Territory, Aboriginal and Torres Strait
I sl ander Conmission (ATSIC) regions and Torres Strait area, 1994

Persons aged 18 years and over
Tot al Voted in Voted in Tot al
(' 000) f ederal ATSI C (' 000)
el ection el ection
AUSTRALI A 197.5 66. 2 39.4 163. 8
New Sout h Wl es 52.0 64.2 25.0 43.0
Victoria 12.6 67.2 29.9 10.6
Queensl and 52.1 70.1 43. 3 43.1
South Australia 11.9 57.7 30.3 10.1
Western Australia 30.2 60. 6 48. 2 25.0
Tasmani a 6.6 87.1 20.0 5.4
Northern Territory 30.9 66. 9 59. 8 25.5

Source: 1994 National Aboriginal and Torres Strait |slander Survey.
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Table 24

birthplace of the Australian popul ation,
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1991

Parents' birthplace

Percent age of Australian popul ation

Both parents born in Australia
| ndi genous

One parent overseas-born

Bot h parents overseas-born
Parent s’

bi rthpl ace not stated

Overseas born

Bi rt hpl ace not stated

54.3

22.3

Source: Milticultural Australia.
A Report of the National Milticultural
Service, Canberra, 1995.

The Next Steps.
Advi sory Counci l .

Towar ds and Beyond 2000. Vol unme 2.
Australian Governnent Publi shing

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3

page 310
Tabl e 25
Popul ation by country of birth, 1981, 1991 and 1994 ('000 persons)
Country of birth 1981 1991 1994 % change
1981-1994
AUSTRALI A 11 812.3 13 318.8 13 779.7 16.7
OVERSEAS:
Cceani a
Fiji 9.5 34.3 36.3 282.1
New Zeal and 175.7 286. 4 285.5 62.5
C her 28.5 50. 3 51.1 79.3
Tot al 213.7 371.0 372.9 74.5

Europe and the former USSR

Cyprus 24.7 22.4 21.8 -11.7
Ger many 115. 2 120. 4 118.8 3.1
G eece 153. 2 147. 4 145. 2 -5.2
Hungary 29.3 27.5 26.2 -10.6
Italy 285.3 272.0 263.9 -7.5
Mal t a 59.9 54.6 52.8 -11.9
Net her | ands 100. 5 100.9 98.2 -2.3
Pol and 62.1 69.5 67.7 9.0
UK and Irel and 1 175.7 1 244.3 1 216.1 3.4
Former USSR and Baltic States 53.3 44. 6 46.9 -12.0
Former Yugosl av Republics 156. 1 168.0 174.8 12.0
O her 131.0 143. 8 145.0 10.7
Tot al 2 346.3 2 415.3 2 377.3 1.3

M ddl e East and North Africa

Egypt 32.3 37.8 38.5 19.2
Lebanon 52.7 78.5 80.9 53.5
Tur key 25.7 31.7 32.5 26.5
G her 6.6 47.6 56. 2 751.5
Tot al 117.3 195.7 208.1 77. 4
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Country of birth 1981 1991 1994 % change
1981-1994
Sout heast Asi a
I ndonesi a 16. 35.4 39.0 137.8
Mal aysi a 32. 79.9 88.0 170. 8
Phi I'i ppi nes 15. 79.1 88.4 459.5
Si ngapor e 12. 26.0 32.7 163.7
Vi et Nam 43. 124. 8 142.0 227.2
O her 37. 53. 8 56. 6 52.6
Tot al 157. 398.9 446. 8 183.3
North East Asia
Chi na 26. 84.6 91.4 241.0
Hong Kong and Macau 16. 62. 4 85.8 426. 4
O her 13. 55. 6 66. 2 383.2
Tot al 56. 202. 6 243. 4 328.5
Sout hern Asi a
I ndi a 43. 66. 2 74.9 71. 4
Sri Lanka 17. 40. 4 44. 8 150. 3
C her 0. 12.2 16. 3 *
Tot al 61. 118. 8 136.0 120. 8
Nort hern Anerica
Canada 17. 25.6 27.1 56. 6
USA 30. 49.5 55.5 81.4
G her 0. 0.4 0.5 *
Tot al 47. 75.5 83.0 73.3
South Anerica, Central
and the Caribbean
Chile 14. 27.5 27.4 87.7
G her 33. 53.7 56. 3 70.1
Tot al 47. 81.2 83.8 75.7
PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3
page 312

Country of birth 1981 1991 1994 % change
1981-1994

Gt her Africa (excluding
North Africa)

South Africa 28.0 55.8 58. 6 109. 3
O her 34.0 50. 4 53. 8 58. 2
Tot al 62.0 106. 3 112. 4 81.3
Total Overseas 3 110.9 3 965.3 4 063.6 30.6
Tot al 14 923.3 17 284.0 17 843.3 19.6

Source: Milticultural Australia, The Next Steps. Towards and Beyond 2000. Vol ume 2.
A Report of the National Milticultural Advisory Council; Australian Governnent Publishing
Servi ce, Canberra, 1995.

Note: Australia did not begin to recogni ze the constituent countries of the Forner
Republ i ¢ of Yugoslavia until January 1992.

* Not calculated due to small popul ati on base.
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Table 26

Inmmigrants by major birthplace groups, and their
Australian-born children, 1991

Country of birth I nmi gr ant Chil dren born Tot al %
nunbers in Australia Australian
popul ati on

Uni ted Ki ngdom 1 122 412 314 334 1 436 746 8.5
Italy 254 780 198 072 452 852 2.7
New Zeal and 276 073 21 107 297 180 1.8
G eece 136 327 106 124 242 451 1.4
For mer Yugosl av Republic 161 076 72 653 233 729 1.4
Vi et Nam 122 325 20 372 142 697 0.9
Ger many 114 915 23 471 138 386 0.8
Net her | ands 95 818 39 122 134 940 0.8
Lebanon 69 014 51 243 120 251 0.7
Mal t a 53 838 37 508 91 346 0.5
Pol and 68 931 20 854 89 785 0.5
Chi na 78 835 10 240 89 075 0.5
Phi | i ppi nes 73 673 5 669 79 342 0.5
Mal aysi a 72 566 5 916 78 482 0.5
I ndi a 61 602 9 873 71 475 0.4
I rel and 52 448 14 947 67 395 0.4
Hong Kong 58 955 4 108 63 063 0.4

Source: Milticultural Australia. The Next Steps. Towards and Beyond 2000. Vol une 2.
A Report of the National Milticultural Advisory Council. Australian Governnent Publishing
Servi ce, Canberra, 1995.

Note: Australia did not begin to recogni ze the constituent countries of the Forner

Republ i ¢ of Yugoslavia until January 1992.
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Table 27
Law and justice
Percentage by states, Northern Territory, Aboriginal and Torres Strait
I sl ander Commission (ATSIC) regions and Torres Strait area, 1994
Persons aged 13 years and over

Physi cal |y Needed | egal Arrested in Bel i eve that

attacked or services in |ast last 5 years peopl e get on

verbal ly 12 nont hs better with

t hr eat ened police now than 5

years ago

AUSTRALI A 12.9 16.9 20. 4 21.5
New Sout h Wal es 14.6 17.2 22.5 19.6
Victoria 25.2 25.3 22.6 21.1
Queensl and 8.8 14.2 14.9 18.7
South Australia 15. 4 22.1 28.5 24.1
Western Australia 13.5 17.3 25.4 20.6
Tasmani a 13. 4 17. 4 12. 6 15. 4
Nort hern 10. 2 14.7 19.6 30.6
Territory

Source: 1994 National Aboriginal and Torres Strait |slander Survey.
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Table 28

Australian deaths in custody 1980 to 1995

Year of death, custodial authority and Aboriginality,

deaths in institutional settings only*

Pol i ce Prison Juvenil e Tot al
detention

No No No Non G an

Year Ab n- Tota Ab n- Tota Ab n- To Ab - d
" Ab | " Ab | " Ab ta " Ab' Tot a

" " " | | |
1980 5 7 12 5 25 30 1 - 1 11 32 43
1981 3 12 15 1 27 28 1 - 1 5 39 44
1982 4 15 19 4 21 25 - - - 8 36 44
1983 6 10 16 5 26 31 - 1 1 11 37 48
1984 3 12 15 4 27 31 - - - 7 39 46
1985 6 16 22 4 22 26 - - - 10 38 48
1986 8 13 21 1 16 17 - 1 1 9 30 39
1987 15 26 41 5 48 53 - 1 1 20 75 95
1988 7 14 21 6 36 42 1 - 1 14 50 64
1989 10 11 21 3 37 40 - 1 1 13 49 62
1990 1 17 18 6 27 33 - 1 1 7 45 52
1991 3 12 15 8 31 39 - - - 11 43 54
1992 4 9 13 2 32 34 - - - 6 41 47
1993 2 7 9 6 43 49 - 1 1 8 51 59
1994 1 6 7 10 43 53 - 1 1 11 50 61
1995 - 5 5 15 39 54 - 1 1 15 45 60
>k

Source: Australian Institute of Crim nol ogy.

* Deaths in prisons, police |ockups or juvenile detention facilities,
during transfer to or fromor in nedical facilities following transfer from
det enti on.

** Prelimnary data.
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Table 29
Australian deaths in custody 1990 to 1995
Year of death, custodial authority and Aboriginality,
deaths in all custodial circunstances*
Pol i ce Prison Juvenile Tot al
detention
No No No Non G an
Year Ab n- Tot a Ab n- Tot a Ab n- To Ab - d
" Ab | " Ab I " Ab ta " Ab' Tota
" " " | | |
1990 5 26 31 6 27 33 1 1 2 12 54 66
1991 5 23 28 8 31 39 - - - 13 54 67
1992 6 24 30 2 34 36 - - - 8 58 66
1993 3 24 27 6 43 49 - 1 1 9 68 77
1994 3 23 26 10 43 53 - 1 1 13 67 80
1995 4 19 23 15 39 54 - 2 2 19 60 79
* %

Source: Australian Institute of Crim nol ogy.

* Deaths in both institutional settings (e.g. prisons and police
| ockups) and in comunity settings (e.g. police pursuits, police shootings,
si eges).

** Prelimnary data
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Table 30

Australian deaths in custody 1990 to 1995

Year of death, custodial authority and Aboriginality,
deaths in non-institutional settings only*

Pol i ce Prison Juvenile Tot al
detention

No No No Non G an

Year Ab n- Tot a Ab n- Tot a Ab n- To Ab - d
" Ab | " Ab | " Ab ta " Ab' Tot a

" " | | | |
1990 4 9 13 - - - 1 - 1 5 9 14
1991 2 11 13 - - - - - - 2 11 13
1992 2 15 17 - 2 2 - - - 2 17 19
1993 1 17 18 - - - - - - 1 17 18
1994 2 17 19 - - - - - - 2 17 19
1995 4 14 18 - - - - 1 1 4 15 19
* %

Source: Australian Institute of Crim nol ogy.

* Deaths other than those in police | ockups, prisons, juvenile
detention centres, or during transfer to or fromsuch institutions and in
hospitals followi ng transfer fromsuch facilities (e.g. in a conmunity
setting while police or prison authorities were attenpting to detain a
person).

**  Prelimnary.

PURL.: https://www.legal-tools.org/doc/fdf748/



CCPR/ C/ AUS/ 98/ 3

page 318
Iable 31
Pragression through secsmdary schoal - in 1992 year 12 cohort®
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2 Other Austral iad 100.0% 100, 0% 98.35% 85,85 Th, 2%
students
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| [slander females
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1 gourse: Watiomal Schasle Statistics Callectisms, 1982,
i * [ate on students in Queensland schools are exciuoded.
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