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i. This is an important case: it is not every day that a court overturns its previous
decision to liberate an indicted person. This is what happens now. New facts justify and
require that result. But possible implications for the working of the infant criminal
justice system of the international community need to be borne in mind. Because of this,
and also because I agreed with the previous decision, I believe that I should explain why I

support the present decision to cancel out the principal effect of the former.
(i)  The limits of the present hearing

2. Except on one point, I was not able to agree with the grounds on which the
previous decision rested. However, the points on which I differed are not now open for
discussion. This is because the present motion of the Prosecutor has to be dealt with by
way of review and not by way of reconsideration. Under review, the motion has to be
approached on the footing that the earlier findings of the Appeals Chamber stand, save to
the extent to which it can be seen that those findings would themselves have been
different had certain new facts been available to the Appeals Chamber when the original
decision was made; under that procedure, it is not therefore possible to challenge the
previous holdings of the Appeals Chamber as incorrect on the basis on which they were
made. By contrast, under reconsideration, the appeal would have been reopened, with the
result that that kind of challenge would have been possible, as I apprehend is desired by
the prosecution. To cover all the requests made by the prosecution, it is thus necessary to
say a word on its motion for reconsideration. 1 agree that the motion should not be

granted. These are my reasons:

3. Decisions rendered within the International Criminal Tribunal for the former
Yugoslavia (“ICTY™) on the competence of a Chamber to reconsider a decided point vary
from the exercise of a relatively free power of reconsideration to a denial of any such
power based on the statement, made in Kordié, “that motions to reconsider are not

provided for in the Rules and do not form part of the procedures of the International
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Tribunal”.! Where the decisions suggest a relatively free power of reconsideration, they
concern something in the nature of an operationally passing position taken in the course
of continuing proceedings; in such situations the Chamber remains seised of the matter
and competent, not acting capriciously but observing due caution, to revise its position on
the way to rendering the ultimate decision. In situations of more lasting consequence, it
appears to me that the absence of rules does not conclude the issue as to how a judicial
body should behave where complaint is made that its previous decision was
fundamentally flawed, and more particularly where that body is a court of last resort, as is
the Appeals Chamber. Not surprisingly, in “elebi¢i the Appeals Chamber of the ICTY
introduced a qualification in stating that “in the absence of particular circumstances
justifying a Trial Chamber or the Appeals Chamber to reconsider one of its decisions,
motions for reconsideration do not form part of the procedure of the International
Tribunal”.2 The first branch of that statement is important, including its non-reproduction
of the Kordi¢ words “that motions to reconsider are not provided for in the Rules™: the
implication of the omission seems to be that the fact that the Rules do not so provide is
not by itself determinative of the issue whether or not the power of reconsideration exists
in “particular circumstances”. Alternatively, the omitted words were not intended to
deny the inherent jurisdiction of a judicial body to reconsider its decision in “particular

circumstances”.

4. Circumscribed as they evidently are, it is hard, and perhaps not in the interest of
the policy of the law, to attempt exhaustively to define “particular circumstances” which
might justify reconsideration. Tt is clear, however, that such circumstances include a case

in which the decision, though apparently res judicata, is void, and therefore non-existent

! Kordié, IT-95-14/2-PT, 15 February 1999. And see similarly Kovacevié, IT-97-24-PT, 30 June 1998,
2 Order of the Appeals Chamber on Hazim Deli¢’s Emergency Motion to Reconsider Denial of Request for
Provisional Release, IT-96-21-A, 1 June 1999.
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in law, for the reason that a procedural irregularity has caused a failure of natural justice.?
An aspect of that position was put this way by the presiding member of the Appellate
Committee of the British House of Lords:

In principle it must be that your Lordships, as the ultimate court of appeal, have power

to correct any injustice caused by an earlier order of this House. There is no relevant

statutory limitation on the jurisdiction of the House in this regard and therefore its

inherent jurisdiction remains unfettered. In Cassell & Co Lid v. Broome (No.2)

[1972} 2 All ER 849, [1972] AC 1136 your Lordships varied an order for costs

already made by the House in circumstances where the parties had not had a fair
opportunity to address argument on the point.

However, it should be made clear that the House will not reopen any appeal save in
circumstances where, through no fault of a party, he or she has been subjected to an
unfair procedure. Where an order has been made by the House in a particular case
there can be no question of that decision being varied or rescinded by a later order
made in the same case just because it is thought that the first order is wrong.*

5. I understand this to mean that, certainly in the case of a court of last resort, there
is inherent jurisdiction to reopen an appeal if a party had been “subjected to an unfair
procedure”. I see no reason why the principle involved does not apply to criminal
matters if a useful purpose can be served, particularly where, as here, the decision in

question has not been acted upon.

6. I have referred to unfairness in procedure because it appears to me that this is the
criterion which is attracted by the posture of the Prosecutor’s case. Was there such

- unfairness?

7. Whether a party was or was not “subjected to an unfair procedure” is a matter of
substance, not technicality. If the party did not understand that an issue would be
considered (which is the Prosecutor’s contention), that could found a claim that it was

disadvantaged. But, provided that that was understood and that there was opportunity to

3 See, in English law, Halsbuwry's Laws of England, 4% edn., vol, 26, pp 279-280, para. 556, where mention
is made of other situations in which a decision may be set aside and the proceedings reopened.
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respond, I do not see that the procedure was unfair merely because a Chamber considered
an issue not raised by the parties. The interests involved are not merely those of the
parties; certainly, they are not interests submitted by them to adjudication on a consensual
jurisdictional basis; they include the interests of the international community and are
intended to be considered by a court exercising compulsory jurisdiction. In Erdemovié®
the Appeals Chamber raised, considered and decided issues not presented by the parties,
observing that there was “nothing in the Statute or the Rules, nor in practices of
international institutions or national judicial systems, which would confine its

consideration of the appeal to the issues raised formally by the parties™.®

8. Further, a Chamber need not echo arguments addressed to it; its reasoning may be
its own.” When the present matter is examined, all that appears is that the Appeals
Chamber in some cases used arguments other than those presented to it. The basic issue
was one on which the parties had an opportunity to present their positions, namely,
whether the rights of the appellant had been violated by undue delay so as to lead to lack
of jurisdiction. For the reasons given below, I am satisfied that there is not any substance
in the contention of the prosecution that it had no notice that certain questions would be
determined. It is more to the point to say that the prosecution did not avail itself of
opportunities to present its position on certain matters; in particular, it did not assist either
the Trial Chamber or the Appeals Chamber with relevant material at the time when that

assistance should have been given.

* R v Bow Street Metropolitan Stipendiary Magistrate and others, ex parte Pinochet Ugarte (No 2), [1999]
1 Al ER 577, HL, at pp. 585-586, per Lord Browne-Wilkinson.

5 1T-96-22-A, 7 October 1997, para. 16.

$ With respect, this can benefit from qualification in the case of the International Court of Justice. That
court would be acting ultra petita if it decided issues (as distinguished from arguments concerning an issue)
not presented by the parties, since the jurisdiction is consensual. See Sir Gerald Fitzmaurice, The Law and
Procedure of the International Court of Justice, Vol. I (Cambridge, 1986), p. 531.
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9. In short, there was no unfairness in procedure in this case. Accordingly, the
previous decision of the Appeals Chamber cannot be set aside and the appeal reopened.
It is thus not possible to accede to the Prosecutor’s proposition, among others, that that

decision was wrong when made and should for that reason be now changed.®

10.  For the reasons given in today’s judgment, the procedure of review is nevertheless
available’ As mentioned above, the possibility of revision which this opens up is
however limited to consideration of the question whether the same decision would have
been rendered if certain new facts had been at the disposal of the Appeals Chamber, and,

if not, what is the decision which would then have been given.

(i) The Prosecutor’s complaint that she had no notice of the intention of the Appeals
Chamber to deal with the question of the legality of the detention between transfer

and initial appearance

11.  Before moving on, I shall pause over the question, alluded to above, as to whether
the prosecution availed itself of opportunities to present its position on certain points.
The question may be considered illustratively in relation to the issue of detention between
the appellant’s transfer from Cameroon to the Tribunal’s detention unit in Arusha and his
initial appearance before a Trial Chamber, extending from 19 November 1997 to
23 February 1998. The prosecution takes the position, which it stresses, that it had no
opportunity to address this issue because it did not know that the Appeals Chamber
would be dealing with it. That, if correct, is a sufficiently weighty matter to justify

7 See the “Lotus”, (1927), PCLJ, Series A, No. 10, p. 31; Fisheries, ICJ Reports 1931, p. 116, at p. 126;
Fisheries Jurisdiction (United Kingdom v. Iceland), Merits, ICJ Reports 1974, p. 3, at pp. 9-10, para. 17.
As to a distinction between issues and arguments, see Fitzmaurice, supra.

8 Transcript, Appeals Chamber, 22 February 2000, p. 13.

? See also Zejnil Delalié, 1T-96-21-T, 22 June 1998, paras. 38-40, which would seem, however, to apply the
idea of review to an ordinary interlocutory decision even if it does not put an end to the case.
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reconsideration, as it would show that the prosecution was subjected to an unfair

procedure in the Appeals Chamber. So it should be examined.

12. The prosecution submitted that the issue of delay between transfer and initial
appearance was not argued by the appellant in the course of the oral proceedings in the
Trial Chamber and was not included in his grounds of appeal. Although, as will be seen,
the appellant did include a claim on the point in his motion, I had earlier made a similar
observation, noting that, in the Trial Chamber, “no issue was presented as to delay
between transfer aud initial appearance”,'® that the “Trial Chamber was not given any
reason to believe that there was such an issue”, and, in respect of the appeal proceedings,
that it “does not appear that the Prosecutor thought that she was being called upon to
meet an argument about delay between transfer and initial appearance™.!" But it seems to
me that, apart from the action of the appellant, account has to be taken of the action of the
Appeals Chamber and that the position changed with the issuing by the latter of its
scheduling order of 3 June 1999; that order, referred to below, clearly raised the matter.
After the order was made, the appellant went back to the claim which he had originally
raised; equally, the prosecution gave its reaction. Thus, in the event, the Appeals
Chamber did not pass on the matter without affording an opportunity to the Prosecutor to

address the point.

13.  To fill out this brief picture, it is right to consider the factual basis of the

proposition that the appellant did include a claim on the point in his motion. As I noted

' Possibly, there was a misunderstanding as to the need for specific argument in the Trial Chamber, for the
Presiding Judge said, as he properly could, “We have read the motion and the documents that have been
attached to it so we have a general idea of what it is, so, counsel, if you may introduce your motion to
highlight what you consider to be important issues that should get the Trial Chamber’s attention”. (See
transcript, Trial Chamber, 11 September 1998, p. 4, Presiding Judge Sekule). Thus defence counsel was not
expected to deal with each and every aspect of his written motion. He contended himself with speaking
merely of “continued provisional detention” (ibid., pp. 12 and 14), and with referring to the “summary on
the detention times” as set out in annexure DM?2 to his motion and as explained below (ibid., p. 39).

"! Separate opinion, 3 November 1999, p. 3, cited in part in the Brief in Support of the Prosecutor’s Motion
for Review, 1 December 1999, p. §, para. 51.
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at page 1 of a separate opinion appended to the decision of the Appeals Chamber of
3 November 1999, in paragraphs 2 and 9 of the motion the appellant complained of
“continued provisional detention”. Viewing the time when that complaint was made
(three months after the transfer), he was thus also complaining of the detention following
on his transfer, inclusive of delay between transfer and initial appearance. In fact, as I
also pointed out, annexure DM2 to his motion spoke of “98 days of detention after
transfer and before initial appearance” (original emphasis, but actually 96 days). Further,
in paragraph 11 of his brief in support of that motion he referred to Articles 7, 8, 9 and 10
of the Universal Declaration of Human Rights, relating infer alia to protection of the law
and to freedom from arbitrary arrest and detention. More particularly, he also referred to
Article 9 of the International Covenant on Civil and Political Rights (“ICCPR”), stating
that this required that “the accused should be brought before the court without delay”.
That was obviously a reference to paragraph 3 of Article 9 of the ICCPR which stipulates
that “[aJnyone arrested or detained on a criminal charge shall be brought promptly before
a judge or other officer authorized by law to exercise judicial power and shall be entitled
to trial within a reasonable time or to release”. It follows that, in his motion, the appellant

did make a complaint on the matter to the Trial Chamber.

14.  Now, how did the prosecution react to the appellant’s complaint? The complaint
having been made in the motion, and the motion being heard seven months after it was
brought, it seems to me that, by the time when the motion was heard, the prosecution
should have been in possession of all material relevant to the issue whether there was
undue delay between transfer and initial appearance; it also had an opportunity at that
stage to present all of that material together with supporting arguments. The record

shows that it did not do so.

15.  In the Trial Chamber, the prosecution did not file a response to the appellant’s
motion in which the appellant complained of delay between transfer and initial
appearance. Indeed, some part of the oral hearing before the Trial Chamber on
11 September 1998 was taken up with this very fact - that the prosecution had not

submitted a reply, with the consequential difficulty, about which the appellant
7
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remonstrated, that he did not know exactly what issues the prosecution intended to
challenge at the hearing before the Trial Chamber. In the words then used by his counsel,
“... in an adversarial system we should not leave leeway for ambush”.'* In his reply,
counsel for the prosecution simply said, “We didn’t do it in this case and I have no
explanation for that. ... we don’t have an explanation for why we haven’t followed our
usual practice” P Ih turn, the Presiding Judge, though not sanctioning the prosecution,
noted that what was done was contrary to the established procedure.'® At the oral hearing
before the Appeals Chamber on 22 February 2000, counsel for the prosecution took the
position that there was no rule requiring the prosecution to file a response.” Counsel for
the prosecution before the Trial Chamber had earlier made the same point.'® They were
both right. But that circumstance was not determinative. As the Presiding Judge of the
Trial Chamber had made clear, it was the practice to file a response; and, as counsel for
the prosecution later conceded at the oral hearing before the Appeals Chamber on
22 February 2000, the Presiding Judge “did draw the conclusion that [what was done]
was contrary ... to the practice of the Tribunal”.!” Indeed, at the hearing before the Trial
Chamber on 11 September 1998, counsel for the prosecution accepted, as has been seen,
that the failure of the prosecution to submit a written reply was contrary to the “usual

practice” of the prosecution itself.

16.  The failure of the prosecution to respond to the appellant’s complaint of undue
delay between transfer and initial appearance did not of course remove the complaint,
The dismissal of the appellant’s motion included dismissal of that complaint. The
complaint and its dismissal formed part of the record before the Appeals Chamber. This

being so, it appears to me that at this stage the question of substance is whether the

2 Transcript, Trial Chamber, 11 September 1998, p. 5.

" Ibid., p. 8, emphasis added.

 Ibid., p. 9.

" Transcript, Appeals Chamber, 22 February 2000, p. 105,
' Transcript, Trial Chamber, 11 September 1998, p. 8.
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Prosecutor knew that the Appeals Chamber intended to deal with the complaint, and, if
so, whether the Prosecutor had an opportunity to address it. The answer to both questions
is in the affirmative. This results from the Appeals Chamber’s scheduling order of 3 June

1999, referred to above.

17.  That order required the parties “to address the following questions and provide the
Appeals Chamber with all relevant documentation: ...4). The reason for any delay
between the transfer of the Appellant to the Tribunal and his initial appearance”. The
requisition was made on the stated basis that the Appeals Chamber needed “additional
information to decide the appeal”. At the oral hearing in the ‘Appeals Chamber on
22 February 2000, a question from the bench to counsel for the Prosecutor was this: “Did
the prosecution understand from that, that the Appeals Chamber was proposing to
consider reasons for any delay between transfer of the Appellant and his initial
appear::mce?’’.18 Counsel for the Prosecutor correctly answered in the affirmative. He
also agreed that the prosecution did not object to the competence of the Appeals Chamber
to consider the matter and did not ask for more time to respond to the request by the

° In fact, in paragraphs 17-20 of its

Appeals Chamber for additional information. '
response of 21 June 1999, the prosecution sought to explain the delay in so far as it then
said that it could, stating that it had no influence over the scheduling of the initial
appearance of accused persons, that these matters lay with the Trial Chambers and the
Registrar, that assignment of defence counsel was made only on 5 December 1997, and
that there was a judicial holiday from 15 December 1997 to 15 January 1998. In stating
these things (how adequate they were being a different matter), the prosecution fell to be
understood as having accepted that the Appeals Chamber would be dealing one way or

another with the question to which those things were a response.

7 Transcript, Appeals Chamber, 22 February 2000, p. 107.
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18. Focusing on the issues as she saw them, the Prosecutor, as I understood her,
submitted that the Appeals Chamber was confined to the issues presented by the parties.
As indicated above, that is not entirely correct. The cases show that the leading principle
is that the overriding task of the Tribunal is to discover the truth. Since this has to be
done judicially, limits obviously exist as to permissible methods of search; and those
limits have to be respected, for the Appeals Chamber is not an overseer. It cannot
gratuitously intervene whenever it feels that something wrong was done: beyond the
proper appellate boundaries, the decisions of the Trial Chamber are unquestionable.
However, as is shown by Erdemovié,2 the Appeals Chamber can raise issues whether or
not presented by a party, provided, I consider, that they lie within the prescribed grounds
of appeal, that they arise from the record, and that the parties are afforded an opportunity

to respond. I think that this was the position in this case.

19.  As has been demonstrated above, the record before the Appeals Chamber included
both a claim by the appellant that there was impermissible delay between transfer and
initial a.ppearance21 and dismissal by the Trial Chamber of the motion which included
that claim. Where an issue lying within the prescribed grounds of appeal is raised on the
record, the Appeals Chamber can properly require the parties to submit additional
information on the point; thete is not any basis for suggesting, as the Prosecutor has done,
that in this case the Appeals Chamber went outside of the appropriate limits in search of

evidence.

70. In conclusion, it appears to me that the substance of the matter is that the

Prosecutor had notice 6f the intention of the Appeals Chamber to deal with the point, had

8 Ibid., p. 108.

¥ Tbid.

2 1T-96-22-A, 7 October 1997.

21 By contrast, the appellant’s motion did not, in my opinion, include a claim that there was impermissible
delay in the hearing of his habeas corpus motion.

10
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an opportunity to address the point both before the Trial Chamber and the Appeals
Chamber, and did address the point in her written response to the Appeals Chamber. In
particular, the Prosecutor knew that the Appeals Chamber would be passing on the point
and did not object to the competence of the Appeals Chamber to do so. Her approach fell
to be understood as acquiescence in such competence. I accordingly return to my
previous position that it is not possible to set aside the previous decision and to reopen
the appeal, and that the only way of revisiting the matter is through the more limited

method of review on the basis of discovery of new facts.

(ifi) The Prosecutor’s argument that the Appeals Chamber did not apply the proper test

for determining whether there was a breach of the appellant’s rights

21. = In dealing with this argument by the Prosecutor, it would be useful to distinguish
between the breach of a right and the remedy for a breach. The former will be dealt with

in this section; the latter in the next.

22.  An opinion which I appended to the decision given on 2 July 1998 by the Appeals
Chamber of the ICTY in Prosecutor v. Kovadevi¢ included an observation to the effect
that, because of the preparatory problems involved, the jurisprudence recognises that
there is “need for judicial flexibility” in applying to the prosecution of war crimes the
principle that criminal proceedings should be completed within a reasonable time. The
prosecution correctly submits that, in determining whether there has been a breach of that
principle, a court must weigh competing interests. As it was said in one case, the court
“must balance the fundamental right of the individual to a fair trial within a reasonable
time against the public interest in the attainment of justice in the context of the prevailing
system of legal administration and the prevailing economic, social and cultural conditions

to be found in” the territory concerned.” To do this, the court “should assess such factors

2 Bell v.. Director of Public Prosecutions [1985] 1 AC 937, PC.

11
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as the length of and reason for the delay, the defendant’s assertion of his right, and
prejudice to the defendant”.” The reason for the delay could of course include the
complexity of the case and the conduct of the prosecuting authorities as well as that of the

court as a whole.

23.  These criteria are correct; but I do not follow why it is thought that they were not
applied by the Appeals Chamber. Their substance was considered in paragraphs 103-106
of the previous decision of the Appeals Chamber, footnote 268 whereof specifically
referred to the leading cases of Barker v. Wingo and R. v. Smith, among others, Applying
that jurisprudence in this case, it is difficult to see how the balance came out against the
appellant. On the facts as they appeared to the Appeals Chamber, the delay was long; it
was due to the Tribunal; no adequate reasons were given for it; the appellant repeatedly
complained of it; and, there being nothing to rebut a reasonable presumption that it

prejudiced his position, a fair inference could be drawn that it did.

24.  The breach of the appellant’s rights appears even more clearly when it is
considered that the jurisprudence which produced principles about balancing competing
‘interests developed largely, if not wholly, out of cases in which the accused was in fact
brought before a judicial officer shortly after being charged, but in which, for one reason
or another, the subsequent trial took a long time to approach completion. By contrast, the
problem here is not that the proceedings had taken too long to complete, but that they had
taken too long to begin. It is not suggested that those principles are irrelevant to the
resolution of the present problem; what is suggested is that, in applying them to the
present problem, the difference referred to has to be taken into account. To find a
solution it is necessary to establish what is the proper judicial approach to detention in the

early stages of a criminal case, and especially in the pre-arraignment phase.

B Barker v. Wingo, 407 US 514 (1972); and see R. v. Smith [1989] 2 Can. S.C.R. 1120, and Morin v. R.
[1992] 1 S.C.R. 771.

12

Case No.: ICTR-97-19-AR72 31 March 2000

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



1433

25.  The matter turns, it appears to me, on a distinction between the right of a person
to a trial within a reasonable time and the right of a person to freedom from arbitrary
interference with his liberty. The right to a trial within a reasonable time can be violated
even if there has never been any arrest or detention; by contrast, a complaint of arbitrary
interference with liberty can only be made where a person has been arrested or detained.
I am not certain that the distinction was recognised by the pr'z)secution.24 In the view of
its counsel, which he said was based on the decision of the Appeals Chamber and on
other cases, the object of the Rule 62 requirement for the accused to be brought “without
‘delay” before the Trial Chamber was to allow him “to know the formal charges against
him” and to enable him “to mount a defence”.?> The submission was that, in this case,
both of these purposes had been served before the initial appearance, the indictment
having been given to the appellant while he was still in Cameroon. But it seems to me
that, as counsel later accepted,”® there was yet another purpose, and that that purpose
could only be served if there was an initial appearance. That purpose ~ 2 fundamentally
important one — was to secure to the detained person a right to be placed “without delay”
within the protection of the judicial power and consequently to ensure that there was no
arbitrary curtailment of his right to liberty. That purpose is a major one in the work of
an institution of this kindj it is worthy of being marked.

26.  For present purposes, the law seems straightforward. It is not in dispute that the
controlling instruments of the Tribunal reflect the internationally recognised requirement
that a detained person shall be brought “without delay” to the judiciary as required by
Rule 40bis(J) and Rule 62 of the Tribunal’s Rules of Procedure and Evidence, or
“promptly” as it is said in Article 5(3) of the European Convention on Human Rights and
Article 9(3) of the ICCPR, the latter being alluded to by the appellant in paragraph 11 of

2 Transcript, Appeals Chamber, 22 February 2000, pp. 97-98.
% Ibid., pp. 72-73.
% Ibid., pp. 95-97.
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the brief in support of his motion of 19 February 1998, as mentioned above. It will be
convenient to refer to one of these provisions, namely, Article 5(3) of the European
Convention on Human Rights. This provides that “[e]veryone arrested or detained in
accordance with the provisions of paragraph l.c of this article [relating to arrests for
reasonable suspicion of having committed an offence] shall be brought promptly before a

judge or other officer authorised by law to exercise judicial power ...”.

27.  So first, as to the purpose of these provisions. Apart from the general entitlement
to a trial within a reasonable time, it is judicially recognised that the purpose is to
guarantee to the arrested person a right to be brought promptly within the protection of
the judiciary and to ensure that he is not arbitrarily deprived of his right to liberty.”” The
European Court of Human Rights, whose case law on the subject is persuasive, put the
point by observing that the requirement of promptness “enshrines a fundamental human
right, namely the protection of the individual against arbitrary interferences by the State
with his right to liberty.... Judicial control of interferences by the executive with the
individual’s right to liberty is an essential feature of the guarantee embodied in
Article 5§83 [of the European Convention on Human Rights], which is intended to
minimise the risk of arbitrariness. Judicial control is implied by the rule of law, 'one of

the fundamental principles of a democratic society L2

28.  Second, as to the tolerable period of delay, the decision of the Appeals Chamber
of 3 November 1999 correctly recognised that this is short. The work of the United
Nations Human Rights Committee shows that it is about four days. In Portorrealv.

Dominican Republic, a period of 50 hours was held to be too short to constitute delay.?'9

%7 Byr. Court H.R., Schiesser judgment of 4 December 1979, Series A no. 34, p. 13, para. 30.
2 Eur. Court H.R., Brogan and Others judgment of 29 November 1988, Series A no. 145-B, p. 32, para. 58.
% United Nations Human Rights Committee, Communication No. 188/1984 (5 November 1987).
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But a period of 35 days was considered too much in Kelly v. Jamaica.>® In Jijon v.

Ecuador" a five-day delay was judged to be violative of the rule.

29.  The same tendency in the direction of brevity is evident in the case law of the
European Court of Human Rights. In McGoff?, on his extradition from the Netherlands
to Sweden, the applicant was kept in custody for 15 days before he was brought to the
court. That was held to be in violation of the rule. De Jong, Baljet and van den Brink™
concerned judicial proceedings in the army. “[E]ven taking due account of the exigencies
of military life and military justice”, the European Court of Human Rights considered

that a delay of seven days was too long.

30. In Koster>* which also concerned judicial proceedings in the army, a five-day
delay was held to be in breach of the rule. The fact that the period included a weekend
and two-yearly military manoeuvres, in which members of the court - a military court -
had been participating was disregarded; in the view of the European Court of Human
Rights, the rights of the accused took precedence over matters which were
“foreseeable”.® The military manoeuvres “in no way prevented the military authorities
from ensuring that the Military Court was able to sit soon enough to comply with the
requirements of [Article 5(3) of the European Convention on Human Rights], if

necessary on Saturday or Sunda » 36

30 United Nations Human Rights Committee, Communication No. 253/1987 (8 April 1991).

3 United Nations Human Rights Committee, Communication No. 277/1988 (26 March 1992).

32 Bur. Court H.R., McGoff judgment of 26 October 1984, Series A no. 83, pp. 26-27, para. 27.

3 gur. Court HLR., de Jong, Baljet and van den Brink judgment of 22 May 1984, Series A no. 77, p. 25,
ara. 52.

4 Bur. Court H.R., Koster judgment of 28 November 1991, Series A no. 221.

35 Ibid., para. 25.

* Ibid., emphasis added.
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31.  No doubt, as. it was said in de Jong, Baljet and van den Brink, “The issue of
promptness must always be assessed in each case according to its special features”.”’
The same thing was said in Brogan.®® But this does not markedly enlarge the normal
period. Brogan was a case of terrorism; the European Court of Human Rights was not
altogether unresponsive to the implications of that fact, to which the state concerned
indeed appealed.” Yet the Court took the view that a period of six days and sixteen and
a half hours was too long; indeed, it considered that even a shorter period of four days
and six hours was outside the constraints of the relevant provision. The Court began its
reasoning by saying:

No violation of Article 5§3 [of the European Convention on Human Rights] can arise

if the arrested person is released ‘promptly” before any judicial control of his detention

would have been feasible ... If the arrested person is not released promptly, he is
entitled to a prompt appearance before a judge or judicial officer.*

32.  Thus, in measuring permissible delay, the Court started out by having regard to
the time within which it would have been “feasible” to establish judicial control of the
detention in the circumstances of the case. The idea of feasibility obviously introduced a
margin of flexibility in the otherwise strict requirement of promptness. But how to fix
the limits of this flexibility? The Court looked at the “object and purpose of Article 5",
or, as it said, at the “aim and ... object” of the Convention”, and stated that —

the degree of flexibility attaching to the notion of 'promptness’ is limited, even if the

attendant circumstances can never be ignored for the purposes of the assessment under

paragraph 3. Whereas promptness is to be assessed in each case according to its

special features ..., the significance to be attached to those features can never be taken

to the point of impairing the very essence of the right guaranteed by Article 5§3 [of
the European Convention on Human Rights], that is to the point of effectively

37 Bur. Court H.R., de Jong, Baljet and van den Brink judgment of 22 May 1984, Series A no. 77, p. 25,
ara. 52.

k Eur. Court H.R., Brogan and Others judgment of 29 November 1988, Series A no. 145-B, para. 39.

¥ Ibid., para. 62.

“ Ibid., para. 58.
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negativing the State’s obligation to ensure a prompt release or a prompt appearance
before a judicial authority.*'

33.  In paragraph 62 of its judgment in Brogan, the European Court of Human Rights
again mentioned that the “scope for flexibility in interpreting and applying the notion of
‘prompiness’ is very limited”. Thus, although the Court appreciated the special
circumstances which terrorism represented, it said that “[tJhe undoubted fact that the
arrest and detention of the applicants were inspired by the legitimate aim of protecting the
community as a whole from terrorism is not on its own sufficient to ensure compliance

with the specific requirements of Article 5§37 4

34,  To refer again to McGoff, in that case the European Commission of Human Rights
recalled that, in an earlier matter, it had expressed the view that a period of four days was

acceptable; “it also accepted five days, but that was in exceptional circumstances”.?

35.  In the case at bar, counting from the time of transfer to the Tribunal’s detention
unit in Arusha (19 November 1997) to the date of initial appearance before a Trial
Chamber (23 February 1998), the period - the Arusha period - was 96 days, or nearly 20

times the maximum acceptable period of delay.

36. As a matter of juristic logic, any flexibility in applying the requirements
concerning time to the case of war crimes has to find its justification not in the nature of
the crimes themselves, but in the difficulties of investigating, preparing and presenting
cases relating to them. Consequently, that flexibility is not licence for disregarding the
requirements where they can be complied with. It is only “the austerity of tabulated

legalism”, an idea not much favoured where, as here, a generous interpretation is called

1 1bid., para. 59.

* Ibid., para. 62.

% Eur. Court H.R., McGoff judgment of 26 October 1984, Series A no. 83, Annex, Opinion of the
Commission, p. 31, para. 28.
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for™ which could lead to the view that, once a crime is categorised as a war crime, that
suffices to justify the conclusion that the requirements concerning time may be safely put

aside.

37.  In this case, it is not easy to se¢ what difficulty beset the authorities in bringing
the appellant from the Tribunal’s detention unit to the Trial Chamber. That scarcely
inter-galactic passage involved no more than a fifieen minute drive by motor car on a
macadamised road. To plead the character of the crimes in justification of the manifest
breach of an applicable requirement which was both of overriding importance and
capable of being respected with the same ease as in the ordinary case is to transform an

important legal principle into a statement of affectionate aspiration.

38, On the facts as they earlier appeared to it, the Appeals Chamber could not come to
any conclusion other than that the rights of the appellant in respect of the period between
transfer and initial appearance had been breached, and very badly so. As today’s decision
finds, the new facts do not show that they were not breached. I agree, however, that the
new facts show that the breach was not as serious as it at first appeared, it being now
clear that defence counsel, although having opportunities, did not object and could be

treated as having acquiesced in the passage of time during most of the relevant period.
(iv) Whether a breach could be remedied otherwise than by release

39.  Now for the question of remedy, assuming the existence of a breach. In this
respect, the prosecution argues that, if there was a breach of the appellant’s rights, it was
open to the Appeals Chamber to grant some form of compensatory relief short of release
and that it should have done so. In support, notice may be taken of a view that,

particularly though not exclusively in the case of war crimes, the remedy for a breach of

# gee the criticism made by Lord Wilberforce in Minister of Home Affairs v. Fisher [1980] AC 319, PC, at
328 G-H.
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the principle that a trial is to be held within a reasonable time may take the form of
payment of monetary compensation or of adjustment of any sentence ultimately imposed,

custody being meanwhile continued.”

40,  That view is useful, although not altogether free from difﬁculty;‘“’ it is certainly
not an open-ended one. If the concern of the law with the liberty of the person, as
demonstrated by the above-mentioned attitude of the courts, means anything, it is
necessary to contemplate a point of time at which the accused indisputably becomes
entitled to release and dismissal of the indictment. In this respect, it is to be observed
that, according to the European Commission of Human Rights, contrary to an opinion of
the German Federal Court, in 1983 a committee of three judges of the German
Constitutional Court held that «unreasonable delays of criminal proceedings might under
certain circumstances only be remedied by discontinuing such proceedings”.” As 18
shown by the last paragraph of the report of Bell’s case, supra, the only reason why a
formal order prohibiting further proceedings was not made in that case by the Privy
Council was because it was understood that the practice in Jamaica was that there would
be no further proceedings. Paragraph 108 of the decision of the Appeals Chamber of
3 November 1999 cites cases from other territories in which further proceedings were in
fact prohibited. I find no fault with the position taken in those cases; true, those cases
concerned delay in holding and completing the trial, but I do not accept that the principle

on which they rest is necessarily inapplicable to extended pre-arraignment delay.

41.  More importantly, the view that relief short of release is possible is subject to any

statutory obligation to effect a release. In this respect, in its previous decision the

% Gee, inter alia, P. van Dijk and G.J.H. van Hoof, Theory and Practice of the European Convention on
Human Rights, 3rd ed. (The Hague, 1998), pp. 449-450; and see generally the cases cited therein, including
Neubeck, D & R 41 (1985), p. 57, para. 131; H v. Federal Republic of Germany, D & R 41 (1985), pp. 253-
254; and Eckle, Bur. Court HR., Eckle judgment of 15 July 1982, Series A 10.51, p. 31, para. 67.

4 gee discussion in van Dijk and van Hoop, loc.cit.
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Appeals Chamber held that Rule 40bis of the Tribunal’s Rules of Procedure and
Evidence applied to the Cameroon period of detention. I respectfully disagreed with that
view and still do, but it is the decision of the Appeals Chamber which matters; and so I
proceed on the basis that the Rule applied. Now, Sub-Rule (H) of that Rule provided as
follows:

The total period of provisional detention shall in no case exceed 90 days, at the end of

which, in the event that the indictment has not been confirmed and an arrest warrant
signed, the suspect shall be released ... (emphasis added).

42.  Consistently with the judicial approach to detention in the early phases of a
criminal case, the object of the cited provision is to control arbitrary interference with the
liberty of the person by guaranteeing him a right to be released if he is not charged within
the stated time. In keeping with that object, the Rule, which has the force of law,
provides its own sanction. Where that sanction comes into operation through breach of
the 90-day limit set by the Rule, release is both automatic and compulsory: a court order
may be made but is not necessary. The detained person has to be mandatorily released in
obedience to the command of the Rule: no consideration can be given to the possibility of
keeping him in custody and granting him a remedy in the form of a reduction of sentence
(if any) or of payment of compensation; any discretion as to alternative forms of remedy

is excluded, however serious were the allegations.

43.  In effect, the premise of the conclusion reached by the Appeals Chamber that the
appellant had to be released was the Chamber’s interpretation, on the facts then before it,
that the Rule applied to the Cameroon period of detention. These being review
proceedings and not appeal proceedings, the premise would continue to apply, and so

would the conclusion, unless displaced by new facts.

Y H v, Federal Republic of Germany, application no. 10884/84, D & R, no. 41, decision of 13 December
1984, p. 253.

20

TA23.

Case No.: ICTR-97-19-AR72 31 March 2000

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



142/

(v)  Whether there are new facts

44.  So now for the question whether there are new facts. The temptation to use
national decisions in this area may be rightly restrained by the usual warnings of the
dangers involved in facile transposition of municipal law concepts to the plane of
international law. Such borrowings were more frequent in the early or formative stages
of the general subject; now that autonomy has been achieved, there is less reason for such
recourse. It is possible to argue that the current state of criminal doctrine in international
law approximates to that of the larger subject at an earlier phase and that accordingly a
measure of liberality in using domestic law ideas is both natural and permissible in the
field of criminal law. But it is not necessary to pursue the argument further. The reason
is that, altogether apart from the question whether a particular line of municipal decisions
is part of the law of the Tribunal, no statutory authority needs to be cited to enable a court
to benefit from the scientific value of the thinking of other jurists, provided that the court
remains master of its own house. Thus, nothing prevents a judge from consulting the
reasoning of judges in other jurisdictions in order to work out his own solution to an issue
before him; the navigation lights offered by the reflections of the former can be welcome

without being obtrusive. This is how I propose to proceed.

45.  The books are full of statements, and rightly so, concerning the caution which has
to be observed, as a general matter, in admitting fresh evidence. Latham CJ noted that
“[t]hese are general principles which should be applied to both civil and criminal trials”.*®
Accordingly, there is to be borne in mind the principle familiar in civil cases, somewhat

quaintly expressed in one of them, that it is the “duty of [a party] to bring forward his

® Greenv. R (1939) 61 C.L.R. 167, at 175.
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whole case at once, and not to bring it forward piecemeal as he found out the objections
"7 49

in his way”.
46.  The prosecution advanced a claim to several new facts. Agreeably to the caution
referred to, the Appeals Chamber has not placed reliance on all of them. I shall deal with
‘two which were accepted, beginning with the statement of Ambassador Scheffer as to
United States intervention with the government of Cameroon. Five questions arise in

respect of that statement.

47.  The first question is whether the Ambassador’s statement concerns a “new fact”
within the meaning of Article 25 of the Statute. It has to be recognised that there can be
difficulty in drawing a clear line of separation between a new fact within the meaning of
that Article of the Statute and additional evidence within the meaning of Rule 115 of the
Tribunal’s Rules of Procedure and Evidence. A new fact is generically in the nature of
additional evidence. The differentiating specificity is this: additional evidence, though
not being merely cumulative, goes to the proof of facts which were in issue at the
hearing; by contrast, evidence of a new fact is evidence of a distinctly new feature which
was not in issue at the trial. In this case, there has not been an issue of fact in the
previous proceedings as to whether the government of the United States had intervened.
True, the intervention happened before the hearing, but that does not make the fact of the
intervention any the less new. As is implicitly recognised by the wording of Article 25 of
the Statute and Rule 120 of the Rules of Procedure and Evidence of the Tribunal, the
circumstance that a fact was in existence at the time of trial does not automatically
disqlialify it from being regarded as new; the newness has to be in relation to the facts
previously before the court. In my opinion, Ambassador Scheffer’s statement is evidence

of a new fact.

* In re New York Exchange, Limited (1888) 39 Ch. D. 415, at 420, CA.
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48.  The second question is whether the new fact “could not have been discovered [at
the time of the proceedings before the original Chamber] through the exercise of due
diligence” within the meaning of Rule 120 of the Rules. The position of the prosecution
is that it did ask Ambassador Scheffer to intervene with the government of Cameroon.
This being so, it is reasonable to hold that the prosecution knew that the requested
intervention was needed to end a delay caused by Cameroon, and that it was also in a
position to know that the intervention had in fact taken place and that it involved the
activities in question. It is therefore difficult to find that the material in question could

not have been discovered with due diligence. In this respect, I agree with the appellant.

49.  But, for the reasons given in today’s judgment, that does not end the matter.
Certainly the general rule is that the interests of justice” will not suffice to authorise the
admission of material which was available at trial, diligence being a factor in determining
availability. The principle of finality supports that view. But, as has been recognised by
the Appeals Chamber of the ICTY, “the principle [of finality] would not operate to
prevent the admission of evidence that would assist in determining whether there could
have been a miscarriage of justice”. 50 As was also observed by that Chamber, o1 “the
principle of finality must be balanced against the need to avoid a miscarriage of justice”.

I see no reason why the necessity to make that balance does not apply to a review.

50.  Thus, there has to be recognition of the possibility of there being a case in which,
notw1thstand1ng the absence of diligence, the material in question is so decisive in
demonstrating mistake that the court in its discretion is obliged to admit it in the upper
interests of justice. This was done in one case in which an appeal court observed, “All
the evidence tendered to us could have been adduced at the trial: indeed, three of the

witnesses, whom we have heard... did give evidence at the trial. Nevertheless we have

50 Tdié, IT-94-1-A, 15 October 1998, para. 72. The context suggests that the word “not” in the expression
“not available” in line 8 of para. 35 of that decision was inserted per incuriam.
$1 Tbid., para. 35.
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thought it necessary, exercising our discretion in the interests of justice, to receive” their
evidence.> It is not the detailed underlying legislation which is important, but the

principle to be discerned.

51.  The principle was more recently affirmed by the Supreme Court of Canada in the
case of Rv. Warsing.”® There the leading opinion recalled an earlier view that “the
criterion of due diligence... is not applied strictly in criminal cases” and said: “It is
desirable that due diligence remain only one factor and its absence, particularly in
criminal cases, should be assessed in light of other circumstances. If the evidence is
compelling and the interests of justice require that it be admitted then the failure to meet
the test should yield to permit its admission”.** In the same opinion, it was later affirmed
that “a failure to meet the due diligence requirement should not 'override accomplishing a

just result’”.”

52. It may be thought that an analogous principle can be collected from Aleksovski, in
which the Appeals Chamber of the ICTY held “that, in general, accused before this
Tribunal have to raise all possible defences, where necessary in the alternative, during
trial ... ,>® but stated that it “will nevertheless consider” a new defence. Clearly, if the
new defence was sound in law and convincing in fact, it would have been entertained in

the higher interests of justice notwithstanding the general rule.

53.  Thus, having regard to the superior demands of justice, I would read the reference
in Rule 120 to a new fact which “could not have been discovered through the exercise of
due diligence” as directory, and not mandatory or peremptory. In this respect, it is said

that the “language of a statute, however mandatory in form, may be deemed directory

52 See R v. Lattimore (1976) 62 Cr. App. R. 53, at 56.

%3 11998] 3 S.C.R. 579.

5 Ibid., para. 51 of the opinion of Justices Cory, lacobucci, Major and Binnie.
* Ibid., para. 56.

5 See paragraph 51 of IT-95-14/1-A of 24 March 2000.
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whenever legislative purpose can best be carried out by [adopting a directory]
construction”.”’ Here, the overriding purpose of the provision is to achieve justice.
Justice is denied by adopting a mandatory interpretation of the text; a directory approach
achieves it. This approach, it is believed, is consonant with the broad view that, as it has
been said, “the relation of rules of practice to the work of justice is intended to be that of
handmaid rather than mistress, and the Court ought not to be so far bound and tied by
rules, which are after all only intended as general rules of procedure, as to be compelled
to do what will cause injustice in the particular case”.® That remark was made about
rules of civil procedure, but, with proper caution, the idea inspiring it applies generally to
all rules of procedure to temper any tendency to rely too confidently, or too
simplistically, on the maxim dura lex, sed lex.” 1 do not consider that this approach
necessarily collides with the general principle regulating the interpretation of penal

provisions and believe that it represents the view broadly taken in all jurisdictions.

54, The question then is whether, even if there was an absence of diligence, the
material in this case so compellingly demonstrates mistake as to justify its admission.
Ambassador Scheffer’s statement makes it clear that the delay in Cameroon was due to
the workings of the decision-making process in that country, that that process was
expedited only after and as a result of his and his government’s intervention with the
highest authorities in Cameroon, that Cameroon was otherwise not ready to effect a
transfer, and that accordingly the Tribunal was not to blame for any delay, as the Appeals
Chamber thought it was. Has the Appeals Chamber to close its eyes to Ambassador
Scheffer’s statement, showing, as it does, the existence of palpable mistake bearing on

the correctness of the previous conclusion? I think not.

*" 82 Corpus Juris Secundum (Brooklyn, 1990), pp. 871-872, stating also, at p. 869, that “a statute may be
mandatory in some respects, and directory in others”. And see Craies on Statute Law, 7th edn. (London,
1971), pp. 62, 249-250, and 260-271.

%8 In re Coles and Ravenshear [1907] 1 K.B. 1, at 4.
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55.  The third question is which Chamber should process the significance of the new
fact: Is it the Appeals Chamber? Or, is it the Trial Chamber? In the Tadi¢ Rule 115
application, the ICTY Appeals Chamber took the position, in paragraph 30 of its
Decision of 15 October 1998, that the “proper venue for a review application is the
Chamber that rendered the final judgement”. Well, this is a review and it is being
conducted by the Chamber which gave the final judgement - namely, the Appeals
Chamber. So the case falls within the Tadi¢ proposition.

56. I would, however, add this: On the basis of the statement in question, there could
be argument that the Appeals Chamber cannot itself assess a new fact where the Appeals
Chamber is sitting on appeal. However, it appears to me that the statement need not be
construed as intended to neutralise the implication of Rule 123 of the Rules of Procedure
and Evidence of the Tribunal that the Appeals Chamber may itself determine the effect of
a new fact in an appeal pending before it. That Rule states: “If the judgement to be
reviewed is under appeal at the time the motion for review is filed, the Appeals Chamber
may return the case to the Trial Chamber for disposition of the motion”. The word
“may” shows that the Appeals Chamber need not send the matter to the Trial Chamber
but may deal with it itself. The admissibility of this course is supported by the known
jurisprudence, which shows that matter in the nature of anew fact may be considered on
appeal. Thus, in R. v. Ditch (1969) 53 Cr. App. R. 627, at p. 632, a post-trial confession
by a co-accused was admitted on appeal as fresh or additional evidence, having been first
heard de bene esse before being formally admitted.®® Structures differ; it is the principle
involved which matters. The jurisprudence referred to above in relation to mandatory

and directory provisions also works to the same end. In my view, that end means this:

% Cited sometimes in legal discourse, as in Serbian Loans, P.C.LJ., Ser. A, No. 20-21, p. 56, dissenting
opinion of Judge de Bustamante.

Earlier cases suggested that this sort of evidence should be processed through the clemency machinery;
but the position was changed by s. 23(2) of the Criminal Appeal Act 1968 (UK).
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where the new fact is in its nature conclusive, it may be finally dealt with by the Appeals
Chamber itself: a reference back to the Trial Chamber is required only where, without
being conclusive, the new fact is of such strength that it might reasonably affect the
verdict, whether the verdict would in fact be affected being left to the evaluation of the
Trial Chamber.®'

57.  The fourth question is whether the new fact brought forward in Ambassador
Scheffer’s statement “could have been a decisive factor in reaching the decision”, within
the meaning of Article 25 of the Statute. The simple answer is “yes”. As mentioned
above, the decision of the Appeals Chamber proceeded on the basis that the Tribunal was
responsible for the delay in Cameroon and that the latter was always ready to make a

transfer. The Ambassador’s statement shows that these things were not so.

58.  The fifth and last question relates to a submission by the appellant that the
Appeals Chamber should disregard Ambassador Scheffer’s activities because he was
merely prosecuting the foreign policy of his government and had no role to play in
proceedings before the Tribunal. As has been noticed repeatedly, the Tribunal has no
coercive machinery of its own. The Security Council sought to fill the gap by
introducing a legal requirement for states to co-operate with the Tribunal. That
obligation should not be construed so broadly as to constitute an unacceptable
encroachment on the sovereignty of states; but it should certainly be interpreted in a
manner which gives effect to the purposes of the Statute. I cannot think that anything in
the purposes of the Statute prevents a state from using its good offices with another state
to ensure that the needed cooperation of the latter with the Tribunal is forthcoming; on
the contrary, those purposes would be consistent with that kind of démarche. Thus,

accepting that Ambassador Scheffer was prosecuting the foreign policy of his

61 Qee the statement in a previous case cited by Ritchie, J., in his leading opinion in McMartin v. The
Queen, 1964 DLR LEXIS 1957, 46 DLR 2d 372. The statement related to “fresh evidence” but there is no
reason why the principle involved cannot apply to new facts under the scheme of the Tribunal.
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government, I cannot see that he was acting contrary to the principles of the Statute.
Even if he was, I do not see that there was anything so inadmissibly incorrect in his

activities as to outweigh the obvious relevance for this case of what he in fact did.

59.  The statement of Judge Mballe of Cameroon is equally admissible as a new fact.
It corroborates the substance of Ambassador Scheffer’s statement in that it shows that,
whatever was the reason, the delay was attributable to the decision-making process of the
government of Cameroon,; it was not the responsibility of the Tribunal or of any arm of
the Tribunal.

(vi} The effect of the new facts

60.  The appellant, along with others, was detained by Cameroon on an extradition
request from Rwanda from 15 April 1996 to 21 February 1997. During that period of
detention, he was also held by Cameroon at the request of the Prosecutor of the Tribunal
for one month, from 17 April 1996 to 16 May 1996. In the words of the Appeals
Chamber, on the latter day “the Prosecutor informed Cameroon that she only intended to
pursue prosecutions against four of the detainees, excluding the Appellant”.® Later, on
«15 October 1996, responding to a letter from the Appellant complaining about his
detention in Cameroon, the Prosecutor informed the Appellant that Cameroon was not
holding him at her behest”.5> Today’s judgment also shows that the appellant knew, at
least by 3 May 1996, of the reasons for which he was held at the instance of the
Prosécutor. These things being so, it appears to me that, from the point of view of
proportionality, the Appeals Chamber focused on the subsequent period of detention at
the request of the Tribunal, from 21 February 1997 to 19 November 1997, on which latter

14414

date the appellant was transferred from Cameroon to the Tribunal’s detention unit in

62 Decision of the Appeals Chamber, 3 November 1999, para. 5, original emphasis.
% Ibid., para. 7.
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Arusha. How would the Appeais Chamber have viewed the appellant’s detention during
this period had it had the benefit of the new facts now available?

61.  Regard being had to the jurisprudence, considered above, on the general judicial
attitude to delay in the early phases of a criminal case, it is reasonable to hold that
Rule 40bis contemplated a speedy transfer. If the transfer was effected speedily, no
occasion would arise for considering whether the provision applied to extended detention
in the place from which the transfer was to be made. In this case, the transfer was not
effected speedily and the Appeals Chamber thought that the Tribunal (through the
Prosecutor) was responsible for the delay, for which it accordingly looked for a remedy.
In searching for this remedy, it is clear, from its decision read as a whole, that the central
reason why it was moved to hold that the protection of that provision applied was
because of its view that there was that responsibility. In this respect, I note that the
appellant states that it “is the Prosecutor’s failure to comply with the mandates of Rule 40
and Rule 40bis that compelled the Appeals Chamber to order the Appellant’s release”.®
I consider that this implies that the appellant himself recognises that the real reason for
the decision to release him was the finding by the Appeals Chamber that the Prosecutor
(and, through her, the Tribunal) was responsible for the delay in Cameroon. It follows
that if, as is shown by the statements of Ambassador Scheffer and Judge Mballe, the
Tribunal was not responsible, the Appeals Chamber would not have had occasion to
consider whether the provisions applied and whether the appellant should be released in
accordance with Rule 405is(H).

62.  Thus, without disturbing the previous holding, made on the facts then known to
the Appeals Chamber, that Rule 40bis was applicable to the Cameroon period (with
which I do not agree), the conclulsion is reached that, on the facts now known, the
Appeals Chamber would not have held that the Rule applied to that period, with the
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consequence that the Rule would not have been regarded as yielding the results which the
Appeals Chamber thought it did.

63.  Argument may be made on the basis of the previous holding (with which I
disagreed) that Cameroon was the constructive agent of the Tribunal. On that basis, the
contention could be raised that, even if the delay was caused by Cameroon and not by the
Tribunal, the Tribunal was nonetheless responsible for the acts of Cameroon. However,
assuming that there was constructive agency, such agency was for the limited purposes of
custody pending speedy transfer. Cameroon could not be the Tribunal’s constructive
agent in respect of delay caused, as the new facts show, by Cameroon’s acts over which
the Tribunal had no control, which were not necessary for the purposes of the agency,
and which in fact breached the purposes of the agency. Hence, even granted the
argument of constructive agency, the new facts show that the Tribunal was not
responsible for the delay as the Appeals Chamber thought it was on the basis of the facts

earlier known to it.

64. There are other elements in the case, but that is the main one. Other new facts,
mentioned in today’s judgment, show that the violation of the appellant’s rights in respect
of délay between transfer and initial appearance was not as extensive as earlier thought;
in any case, it did not involve the operation of a mandatory provision requiring release,
The new facts also show that defence counsel acquiesced in the non-hearing of the habeas
corpus motion on the ground that it had been overtaken by events. Moreover, as is also
pointed out in the judgment, the matter has to be regulated by the approach taken by the
Appeals Chamber in its decision of 3 November 1999. Paragraphs 106-109 of that
decision made it clear that the conclusion reached was based not on a violation of any

single right of the appellant but on an accumulation of violations of different rights. As

4 Appellant’s Response to Prosecutor’s Motion for Review or Reconsideration, 17 February 2000, para.
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has now been found, there are new facts which show that important rights which were
thought to have been violated were nof, and that accordingly there was not an
accumulation of breaches. Consequently, the basis on which the Appeals Chamber

ordered the appellant’s release is displaced and the order for release vacated.
(vii) Conclusion

65.  There are two closing reflections. One concerns the functions of the Prosecutor;

the other concerns those of the Chambers.

66. As to her functions, the Prosecutor appeared to be of a mind that the
independence of her office was invaded by a judicial decision that an indictment was
dismissed and should not be brought back. She stated that she had “never seen” an
instance of a prosecutor being prohibited by a court “from further prosecution A 7]
her submission, such a prohibition was at variance with her “completely independent”
position and was “contrary to [her] duty as a prosecu‘tor”'.66 Different legal cultures are
involved in the work of the Tribunal and it is right to try to understand those statements.
It does appear to me, however, that the framework provided by the Statute of the Tribunal
can be interpreted to accommodate the view of some legal systems that the independence
of a prosecutor does not go so far as to preclude a court from determining that, in proper
circumstances, an indicted person may be released and may not be prosecuted again for
the same crime. The independence with which a function is to be exercised can be
separated from the question whether the function is itself exercisable in a particular
situation. A judicial determination as to whether the function may be exercised in a given

situation is part of the relief that the court orders for a breach of the person’s rights

141

36.
6 Transcript, Appeals Chamber, 22 February 2000, p. 12.
% Thid.
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committed in the course of a previous exercise of those functions. This power of the

courts has to be sparingly used; but it exists.

67.  Also, the Prosecutor stated, in open court, that she had personally seen “5000
skulls” in Rwanda.’” She said that the appellant was “responsible for the death of over ...
800,000 people in Rwanda, and the evidence is there. Irrefutable, incontrovertible, he is
guilty. Give us the opportunity to bring him to justice.”®® Objecting on the basis of the

% counsel for the appellant submitted that the Prosecutor had

presumption of innocence,
expressed herself in “a more aggressive manner than she should ...” and had “talked as if
she was a depository of justice before” the Appeals Chamber.”® I do not have the
impression that the latter remark was entirely correct, but the differing postures did
appear to throw up a question concerning the role of a prosecutor in an international

criminal tribunal founded on the adversarial model. What is that role?

68.  The Prosecutor of the ICTR is not required to be neutral in a case; she is a party.
But she is not of course a partisan. This is why, for example, the Rules of the Tribunal
require the Prosecutor to disclose to the defence all exculpatory material. The
implications of that requirement suggest that, while a prosecution must be conducted
vigorously, there is room for the injunction that prosecuting counsel “ought to bear
themselves rather in the character of ministers of justice assisting in the administration of
justice”.”! The prosecution takes the position that it would not prosecute without itself
believing in guilt. The point of importance is that an assertion by the prosecution of its
belief in guilt is not relevant to the proof. Judicial traditions vary and the Tribunal must

seek to benefit from all of them. Taking due account of that circumstance, I nevertheless

7 Ibid., p. 19.

% Ibid., p. 14.
 Ibid., p. 243.

™ Ibid., pp. 138-139.
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consider that the system of the Statute under which the Tribunal is functioning will
support 2 distinction between an affirmation of guilt and an affirmation of preparedness
to prove guilt. In this case, 1 would interpret what was said as intended to convey the
fatter meaning, but the strength with which the statements Were made comes SO close 1o
the former that 1 consider it right to say that the framework of the Statute is sufficiently
balanced and sufficiently stable not {0 be upset by the spirit of the injunction referred to

concerning the role of a prosecutor. I believe that it is that spirit which underlies the

remarks now made by the Appeals Chamber on the point.

69. As to the functions of the Chambers, whichever way it went, the decision in this
case would call to mind that, on the second occasion on which Pinochet’s case went to

e of the

the British House of Lords, the presiding member of the Appellate Committe

House noted that -

[tlhe hearing of this case ... produced an unprecedentzd degree of public interest not
only in this country but worldwide. ... The conduct of Senator Pinochet and his regime
have been highly contentious and emotive matters. ... This wide public interest was
reflected in the very large number attending the hearings before the Appellate
Committee including representatives of the world press. The Palace of Westminster
was picketed throughout.  The announcement of the final result gave rise to
worldwide reactions.

Naturally, however, (and as in this case), “the members of the Appellate Commitice Were

in no doubt as to their function ..”.

70.  Here 100 there has been interest worldwide, including 2 well-publicised

suspension by Rwanda of cooperation between it and the Tribunal. On the one hand, the

-

" R v Banks [1916] 2 KB 621 at 623, per Avory J. In keeping with that view, it is indeed said that
prosecuting counsel “should not regard himself as appearing for a party”. See Code of Conduct of the Bar

of England and Wales, para. 11(1)-

2 R v Bow Stree! Metropolitan Stipendiary Magistrate and others, ex parte Pinocher Ugarte (No 2), [1999]

}SAH ER 577, HL, at pp. 580-581, per Lord Browne-Wilkinson.
Tbid.
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appellant has asked the Appeals Chamber to “disregard ... the sharp political and media
reaction to the decision, particularly emanating from the Government of Rwanda”.”* On
the other hand, the Prosecutor has laid stress on the necessity for securing the cooperation
of Rwanda, on the seriousness of the alleged ctimes and on the interest of the

international community in prosecuting them.

71.  These positions have to be reconciled. How? This way: the sense of the
international community has to be respectfully considered by an internationa} court which
does not dwell in the clouds; but that sense has to be collected in the whole. The interest
of the international community in organising prosecutions is only half of its interest. The
other half is this: such prosecutions are regarded by the international community as also
designed to promote reconciliation and the restoration and maintenance of peace, but this
is possible only if the proceedings are seen as transparently conforming to internationally

recognised tenets of justice. The Tribunal is penal; it is not simply punitive.

72. . Itis believed that it was for this reason that the Security Council chose a judicial
method in preference to other possible methods. The choice recalls the General
Assembly’s support for the 1985 Milan Resolution on Basic Principles on the
Independence of the Judiciary, paragraph 2 of which reads: “The judiciary shall decide
mattefs before them impartially, on the basis of facts and in accordance with the law,
without any restrictions, improper influences, inducements, pressures, threats or
interferences, direct or indirect, from any quarter or for any reason”.”> That text, to
which counsel for the appellant appealed,’® is a distant but clear echo of the claim that the

law of Rome was “of a sort that cannot be bent by influence, or broken by power, or

™ Defence Reply to the Prosecutor’s Motion for Review or Reconsideration, ¢ January 2000, para, 53.

¥ See General Assembly Resolution 40/32 of 29 November 1985, para. 1, General Assembly Resolution
40/146 of 13 December 1985, para. 2, and Seventh United Nations Congress on the Prevention of Crime
and the Treatment of Offenders, Milan 26 August - 6 September 1985 (United Nations, New York, 1986),
?. 60, para. 2.

6 Transcript, Appeals Chamber, 22 February 2000, pp. 213-214,
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spoilt by money”. The timeless constancy of that ancient remark, cited for its substance
rather than for its details, has in turn to be carried forward by a system of international
humanitarian justice which was designed to function in the midst of powerful cross-
currents of world opinion. Nor need this be as daunting a task as it sounds: it is easy
enough if one holds on to the view that what the international community intended to

institute was a system by which justice would be dispensed, not dispensed with.

73.  But this view works both ways. In this case, there are new facts. These new facts
both enable and require me to agree that justice itself has to regard the effect of the
previous decision as now displaced; to adhere blindly to the earlier position in the light of

what is now known would not be correct.

Done in both English and French, the English text being authoritative.

s/,

Mohamed Shahabuddeen
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14.0 ¢

Dated this 31* day of March 2000

At The Hague
The Netherlands
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