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Trial Chamber IX (‘Chamber’) of the International Criminal Court (‘Court’) hereby
renders its judgment pursuant to Article 74 of the Rome Statute in the case of The

Prosecutor v. Dominic Ongwen.?

I. OVERVIEW
A. Historical background

1. The charges in this case concern events which took place in Northern Uganda between
1 July 2002 and 31 December 2005. Correspondingly, the evidence taken during the trial
and the factual findings in this judgment focus on that period. However, the Lord’s
Resistance Army (LRA) has been active since the 1980s, and the related conflict in
Northern Uganda has spanned four decades. The Chamber therefore deems it necessary
to include in this judgment a brief background to the case, with a view to placing the case
in a historical context and establishing the point of departure for the factual findings
which are made as part of the adjudication of the case. In this regard, the Chamber notes
the evidence provided by Professor Tim Allen, professor of international development at
the London School of Economics, who prepared a report submitted into evidence? and
testified before the Chamber as an expert witness.® The basic lines of this historical
background were not disputed between the parties in the course of the trial. Thus, the

following overview is derived from Professor Allen’s report as well as his testimony.*

2. In 1986, following a guerrilla campaign directed against the government of Milton Obote
and its Uganda National Liberation Army (UNLA), the National Resistance Army
(NRA) under Yoweri Museveni seized power in Uganda and established the National
Resistance Movement (NRM) government, taking over from the brief presidency of Tito

Okello who had seized power from Obote in 1985. Regional identity played a role, as

L In the present judgment, and to the extent that this is required by its duty to provide a full and reasoned statement
of its findings and conclusions under Article 74(5) of the Statute, the Chamber refers to some information,
including identifying information of a number of protected witnesses, the confidentiality of which is still
considered proportionate and justified. This demands that the present judgment, in the version that is made
available to the parties and participants, be classified as ‘confidential’. In its public version, which is filed
simultaneously, the confidential information is redacted.

2P-0422’s report, UGA-OTP-0270-0004.

3 P-0422: T-28; T-29.

4 See P-0422’s report, UGA-OTP-0270-0004, at 0008-14, 0020-28; P-0422: T-28, p. 16, line 19 — p. 17, line 4, p.
21, line 24 —p. 22, line 15, p. 22, lines 17-20, p. 23, line 24 — p. 24, line 24, p. 25, lines 18-22, p. 29, lines 1-17,
p. 30, lines 13-15, p. 53, lines 7-22, p. 54, line 21 — p. 55, line 9, p. 55, line 22 — p. 56, line 4, p. 58, lines 7-10, p.
59, lines 12-19, p. 65, line 1 — p. 66, line 5, p. 66, lines 10-21, p. 67, lines 19-22; T-29, p. 95, line 14 —p. 9, line
4,
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Yoweri Museveni waged his guerilla campaign with support from his own region in the
southwest, and also from the central south of the country, where there was widespread
aversion to what was perceived as northern domination. Following Yoweri Museveni’s
assertion of control over the Acholi areas of Uganda, resistance sprung up, and initially
the most important group resisting the NRA was the Uganda People’s Democratic Army
(UPDA), largely made up of former UNLA soldiers.

3. Inthe upheavals that followed the victory of Yoweri Museveni in 1986, the cult of Alice
Auma appeared and rapidly grew in importance. Alice Auma was one of numerous
healers mixing Christian and local ideas, called ajwaki or nebi among the Acholi. Alice
Auma was reported to be possessed by various spirits, including one usually known as
lakwena — the messenger. She performed healing rituals for returning UNLA soldiers,
and offered an interpretation of the UNLA defeat by the NRA that seemed compelling to

many, claiming that war was a form of healing through which people could be purified.

4. Soon Alice Auma began recruiting soldiers and started a campaign against President
Museveni’s government, as well as against alleged witches, other nebi and ajwaki, and
‘bad people’, such as impure soldiers or individuals who did not obey certain rules. Her
movement came to be known as the Holy Spirit Movement or the Holy Spirit Mobile
Forces. At the end of 1986, Alice Auma claimed to have 18,000 ‘soldiers’. In October
1987, she marched her followers south, overwhelming opposition along the way, before
finally being defeated before reaching Kampala. Alice Auma fled and subsequently lived

in a refugee camp in Kenya until her death in 2007.

5. A number of groups continuing to oppose the Ugandan government appeared in the
Acholi homelands, associated with individuals who were inspired by the example of
Alice Auma. One such group was led by a young man called Joseph Kony. Born in the
early 1960s, Joseph Kony dropped out of school after six years of primary education, and
trained as an ajwaka. In late 1986 or early 1987, it is reported that he tried to form an

alliance with Alice Auma, but she rejected him.

6.  Joseph Kony’s campaign was initially mostly limited to the vicinity of his home area
around Odek and the environs of Opit, but this changed in 1988 when President
Museveni’s government signed a peace agreement with the UPDA, and many of those

unwilling to surrender turned to Joseph Kony. This included one of UPDA’s most
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effective commanders, Odong Latek. From this point onwards, Joseph Kony reportedly
specialised in healing and divining, while Odong Latek organised the armed forces.
Odong Latek’s influence on the movement was considerable, and Joseph Kony seems to
have learnt considerably about guerilla tactics from him. Odong Latek was killed in battle,
but by 1990 Joseph Kony’s force was the only significant armed unit still fighting in the
Acholi homelands. Soon after Odong Latek’s death, Joseph Kony changed the name of

the movement to ‘Lord’s Resistance Army’ (LRA).

7. Joseph Kony’s forces maintained a guerilla campaign against the government and,
increasingly, against those who collaborated with it. They mostly avoided pitched battles
with government forces, but used terror tactics to maximum effect. The LRA also became
associated with forced recruitment or abductions. The objectives of the LRA, and the
activities put in place to realise them, will be discussed by the Chamber in the evidentiary

assessment below as they are directly relevant to the charges.

8. In 1991, the Ugandan government mounted an intensive four-month military operation
against the insurgency, called Operation North, but its main effect seems to have been to
antagonise and alienate non-combatants. Thereafter, Betty Bigombe, Minister of State
for Pacification of Northern Uganda, attempted to walk a middle ground, trying to keep
the door open for negotiations, but also introducing some vigorous anti-insurgency
measures, such as arming community defence groups called ‘arrow brigades’. The LRA
responded with violence against people thought to be government collaborators.

9. Nevertheless, in 1994 Betty Bigombe managed to engage the LRA in peace talks and
arranged an uneasy ceasefire. However, following President Museveni’s ultimatum to
the LRA in February 1994, the killing resumed. President Museveni claimed that he had
received military intelligence showing that the LRA was only involved in peace
negotiations in order to build up their military capacity, but it has also been noted that,
although expensive, the war in the north had certain political advantages for the Ugandan
government. In the mid-1990s, Yoweri Museveni’s NRA became the Ugandan People’s
Defence Force (UPDF).

10. An anti-insurgency strategy adopted by the Ugandan government was to remove the
population from rural areas where it might assist the rebels, either out of choice or due to

fear of what would happen to them if they did not. In some instances, such removals are
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claimed to have been violently enforced. This initially resulted in a concentration of the
population near towns and trading centers, but from the mid-1990s a more systematic
policy was adopted of moving people into internally displaced person (IDP) camps. The
camps were supposed to be protected by small groups of UPDF soldiers and ‘local
defence units’ under UPDF command. Cultivation was very difficult and movement
outside the camps strictly limited. Food and other commodities were provided by aid
agencies, such as the World Food Programme. By the end of the 1990s, about half a
million people were living in the camps. At the peak, around 2004, there were hundreds
of IDP camps, and while there were still some people living around the towns, almost the

entire population of the region was in IDP camps, amounting to 1.5 million people.

11.  The LRA hostility towards people living in IDP camps is at the core of the present case;
a significant number of charges brought against the accused relate to attacks carried out
against some of these camps. Relevant aspects concerning the establishment of, and the
living conditions in such IDP camps will thus be addressed below, as appropriate, as part

of the Chamber’s assessment of the evidence related to the charges.

12, Although there was little overt enthusiasm for the LRA among the Acholi population in
Uganda, the LRA never depended on such support. On the contrary, from the failed peace
negotiations in the mid-1990s onwards, assistance was offered from Sudan. The LRA
had base camps in South Sudan, received weapons and military training from the
Sudanese government and with this support became a more substantial military force. It
fought on the Sudanese government’s behalf against the Sudan Peoples’ Liberation Army,
while also launching attacks into Uganda against the Ugandan army and civilians in a
continuation of its own conflict with the Ugandan government. One of the worst single
incidents in Uganda occurred in May 1995, when the LRA burned scores of homes and

killed some 300 people in Atiak.

13.  During the late 1990s, international pressure on the Sudanese government increased, and
further intensified following the attacks on the United States of America on 11 September
2001. As a consequence, the Sudanese government was persuaded to give permission for
the so called ‘Iron Fist’” incursions from Uganda, which officially started in 2002. The
Iron Fist campaign involved an estimated 10,000 Ugandan troops, logistical support from
the United States of America, and the use of helicopter gunships. LRA bases in Sudan
were destroyed and hundreds of people killed. Joseph Kony and almost all of his senior
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commanders evaded capture, and as fast as abducted people were captured, killed, freed
or escaped, others were taken. The LRA also broke up into smaller units which were able

to outflank the Ugandan forces.

14.  Shortly before the entry into force of the Rome Statute on 1 July 2002, which corresponds
to the beginning of the period of the charges, and as a result of Iron Fist, a number of
LRA units crossed from Sudan back into Uganda. A number of events which unfolded
therefrom led to the referral of the situation to the Court by Uganda on 16 December
2003° and ultimately to the present case.

B. Procedural history

15.  On 8 July 2005, Pre-Trial Chamber Il issued warrants of arrest under Article 58 of the
Rome Statute (the ‘Statute’) against Joseph Kony, Vincent Otti, Raska Lukwiya, Okot
Odhiambo and Dominic Ongwen.®

16. The present case, which was severed from the Kony et al. case on 6 February 2015,’
concerns exclusively Dominic Ongwen. He was surrendered to the Court by the Central
African Republic on 16 January 2015,2 and made his initial appearance before Pre-Trial
Chamber 11 on 26 January 2015.°

17. On 23 March 2016, Pre-Trial Chamber Il issued its decision confirming the charges

against Dominic Ongwen and committing him for trial on the charges as confirmed.*°

5 See Confidential Annex A to Prosecutor’s Amended Application for Warrants of Arrest Under Article 58, 18
May 2005, ICC-02/04-01/15-3-Conf-Red3.

& As concerns Dominic Ongwen, see Warrant of Arrest for Dominic Ongwen, 8 July 2005, 1CC-02/04-01/15-6.
Since then, a waiver of the requirement of the rule of speciality was received to proceed against Dominic Ongwen
with respect to further conduct. Registry’s submission on the “Order to the Registrar to transmit a request for
cooperation under article 101 of the Rome Statute to the Central African Republic” (ICC-02/04-01/15-319-Conf),
27 November 2015, ICC-02/04-01/15-359. Pre-Trial Chamber Il also terminated proceedings with respect to Okot
Odhiambo and Raska Lukwiya due to their deaths. Pre-Trial Chamber 11, The Prosecutor v. Joseph Kony et al.,
Decision terminating proceedings against Okot Odhiambo, 10 September 2015, ICC-02/04-01/05-431; Pre-Trial
Chamber 11, The Prosecutor v. Joseph Kony et al., Decision to terminate the proceedings against Raska Lukwiya,
11 July 2007, 1CC-02/04-01/05-248.

" Pre-Trial Chamber 1I, The Prosecutor v. Joseph Kony et al., Decision Severing the Case Against Dominic
Ongwen, 6 February 2015, ICC-02/04-01/05-424 (with one annex).

8 Report of the Registry on the voluntary surrender of Dominic Ongwen and his transfer to the Court, 22 January
2015, 1CC-02/04-01/15-189 (with ten annexes) (reclassified on 7 July 2015) (hereinafter: ‘Report of the Registry
on the voluntary surrender of Dominic Ongwen and his transfer to the Court”).

% Transcript of hearing, ICC-02/04-01/15-T-4-ENG.

10 Decision on the confirmation of charges against Dominic Ongwen, 23 March 2016, ICC-02/04/01/15-422-Conf
(public redacted version available: ICC-02/04-01/15-422-Red; hereinafter: ‘Confirmation Decision’).
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18. Thereafter, on 2 May 2016, the case against Dominic Ongwen was referred to this

Chamber.1

19. The present trial commenced on 6 and 7 December 2016, with the opening statements of
the Office of the Prosecutor (the ‘Prosecution’), the Legal Representatives of Victims
and Common Legal Representatives of Victims.*? The Prosecution called its first witness
on 16 January 2017 and completed its evidence presentation on 13 April 2018.2 The
Prosecution brought forward 116 witnesses in total (69 appeared before the Chamber!* —
either at the seat of the Court or via video-link — and a further 47 had their testimony

introduced in writing).

20. From 1 May to 23 May 2018, and after receiving Chamber permission to do so,'° the two

teams of legal representatives of the participating victims called a total of seven witnesses.

21. Between 5 and 7 June 2018, the Chamber conducted a judicial site visit to the Republic
of Uganda, visiting the four crime scenes relevant to the charges in the present case,
namely Pajule, Odek, Abok and Lukodi in Northern Uganda, in the presence of
representatives of the parties and participants but without the presence of the accused.®
A report of this visit is included in the record of the case.'’

22, On 18 September 2018, the Defence gave its opening statements.’® The Defence called

its first witness on 1 October 2018" and completed its presentation of evidence on 6

December 2019.2° The Defence brought forward 63 witnesses in total (54 appeared

11 Presidency, Decision constituting Trial Chambers VI11 and IX and referring to them the cases of The Prosecutor
v. Ahmad Al Fagi Al Mahdi and The Prosecutor v. Dominic Ongwen, 2 May 2016, ICC-02/04-01/15-430.
127-26; T-27.

13 T-28; Notice of the Prosecution’s completion of evidence presentation, 13 April 2018, ICC-02/04-01/15-1225.
14 One witness — P-0447 — appeared a second time as a rebuttal witness.

15 Decision on the Legal Representatives for Victims Requests to Present Evidence and Views and Concerns and
related requests, 6 March 2018, ICC-02/04-01/15-1199-Conf (public redacted version available: 1CC-02/04-
01/15-1199-Red).

16 Annex to the Registration into the Record of the Case of the Site Visit Report pursuant to Trial Chamber
Decision 1CC-02/04-01/15-1211 of 27 March 2018, 27 June 2018, 1CC-02/04-01/15-1292-Anx; Decision on
Judicial Site Visit to the Republic of Uganda, 13 October 2017, ICC-02/04-01/15-1020 (reclassified on 12 June
2018).

17 Annex to the Registration into the Record of the Case of the Site Visit Report pursuant to Trial Chamber
Decision ICC-02/04-01/15-1211 of 27 March 2018, 27 June 2018, ICC-02/04-01/15-1292-AnX.

18T-179.

19T7-180.

20 Defence Announcement of the Closure of its Presentation of Evidence, 6 December 2019, 1CC-02/04-01/15-
1694.
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before the Chamber?! — either at the seat of the Court or via video-link — and a further

nine had their testimony introduced in writing).
23.  On 12 December 2019, the Presiding Judge declared the submission of evidence closed.?

24. The parties and participants filed their closing briefs on 24 February 20207 and presented
their closing statements on 10-12 March 2020.%*

25. Inthe course of the trial, 5149 items were recognised as formally submitted into evidence
by the Chamber. 4095 victims currently participate in the proceedings through two teams
of legal representatives.?® In the course of the proceedings, and excluding the present
decision, the Chamber rendered 190 written decisions by way of a formal filing and 70
oral decisions. It also rendered 403 decisions by email, which have then been published

in the record of the case as part of periodic reports filed by the Registry’.?®

2L One witness — D-0042 — appeared a second time as a rejoinder witness.

22 Declaration on the Closure of the Submission of Evidence, 12 December 2019, 1CC-02/04-01/15-1699.

2 pProsecution Closing Brief, 24 February 2020, ICC-02/04-01/15-1719-Conf (public redacted version available:
ICC-02/04-01/15-1719-Red; hereinafter: ‘Prosecution Closing Brief’); Common Legal Representative of
Victims’ Closing Brief, 28 February 2020, ICC-02/04-01/15-1720-Conf (public redacted version available: ICC-
02/04-01/15-1720-Red); Corrected version of the “Victims’ Closing Brief” filed on 24 February 2020, ICC-02/04-
01/15-1721-Conf, 31 March 2019, 1CC-02/04-01/15-1721-Conf-Corr (public redacted version available: 1CC-
02/04-01/15-1721-Corr-Red); Corrected Version of “Defence Closing Brief”, filed on 24 February 2020, 13
March 2020, 1ICC-02/04-01/15-1722-Conf-Corr (public redacted version available: 1CC-02/04-01/15-1722-Corr-
Red; hereinafter: ‘Defence Closing Brief’).

24 T-256, T-257 and T-258.

% See Updated Consolidated List of Participating Victims, 29 June 2020, ICC-02/04-01/15-1746, para. 4.

% For an overview of the decisions issued by the Chamber via email, see the reports filed by the Registry and their
corresponding annexes: Registry’s Report filing in the Record of the Case Decisions issued by way of Email in

April 2017, 13 June 2017, ICC-02/04-01/15-875; Registry’s Report filing in the record of the case decisions issued
by way of email in May 2017, 15 June 2017, ICC-02/04-01/15-876; Registry’s Report filing in the Record of the

Case Decisions issued by way of email in June 2017, 13 July 2017, 1CC-02/04-01/15-914; Registry’s monthly
Report filing in the Record of the Case Decisions issued by way of email in September 2017, 17 October 2017,
ICC-02/04-01/15-1022; Registry’s Report filing in the Record of the Case Decisions issued by way of email from
October 2017 to March 2018, 23 July 2018, ICC-02/04-01/15-1312; Registry’s Report filing in the Record of the
Case Decisions issued by way of email from January 2018 to January 2019, 15 March 2019, 1CC-02/04-01/15-
1483; Registry’s Report Filing in the Record of the Case Decisions issued by way of email from January 2019 to
June 2019, 31 October 2019, ICC-02/04-01/15-1651; Registry’s Report Filing in the Record of the Case Decisions
issued by way of email from June 2019 to January 2020, 4 February 2020, ICC-02/04-01/15-1714; Registry’s
Report Filing in the Record of the Case Decisions issued by way of email from January 2020 to July 2020, 2
October 2020, ICC-02/04-01/15-1749; Registry’s Report Filing in the Record of the Case Decisions issued by
way of email from July 2020 to December 2020, 26 January 2021, ICC-02/04-01/15-1761.
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C. The accused

26.  Dominic Ongwen was born in Uganda and hails from Coorom in Northern Uganda.?’” He
is known by other names or radio call signs, including Odomi, Wai Wai, Lima Charlie,
Wanyama and Tem Wek Ibong.?

27. Dominic Ongwen was abducted by the LRA as a child. His exact age at the time and the
time when the abduction took place are not as such relevant to the charges, but because
the parties, in particular the Defence, invoked Dominic Ongwen’s age at the time of his
abduction in various contexts, the Chamber deems it warranted to examine the underlying

evidence.

28. As to the positions of the parties, the Chamber notes that in its closing submissions, the
Defence stated that Dominic Ongwen was eight or nine years old at the time of his
abduction.?® On the year of the abduction, the Defence position appears to be that it took
place in 1987 or 1988.%° The Prosecution did not make any submission on the matter at
the closing of the trial. It is also noted that Dominic Ongwen himself stated at the initial

appearance that he was born in 1975 and abducted in 1988.3!

29. Johnson Odong, who is Dominic Ongwen’s uncle, testified that Dominic Ongwen was
born at the family home in Coorom in May 1978, and was abducted in 1987, when he
was in P-3.%% In addition, Joe Kakanyero, who grew up in Coorom, knew Dominic
Ongwen as a child and was abducted with him,** testified that the abduction happened in
1987 when he was 17 and Dominic Ongwen not more than 11 years old.*® Further,
P’Atwoga Okello was a teacher at Dominic Ongwen’s school,® and testified that

Dominic Ongwen was abducted when he was ‘about 10, maybe 11 years old’ and was in

27 Annex A to the Joint Prosecution and Defence submission on agreed facts, 1 July 2016, ICC-02/04-01/15-487-
Conf-AnxA (public redacted version available: ICC-02/04-01/15-487-AnxA-Red; hereinafter: ‘Agreed Facts’), p.
5 (B1), considered as proven by virtue of Decision on Joint Agreed Facts Submission, 19 July 2016, ICC-02/04-
01/15-500; D-0007: T-193, p. 5, line 23 —p. 6, line 6, p. 21, lines 2-12.

28 Agreed Facts, p. 5 (B3); P-0138: T-120, p. 18, line 19 — p. 19, line 5; P-0016: T-32, p. 23, lines 10-16 and T-
33, p. 45, lines 1-4; D-0032: T-200, p. 21, line 20 — p. 22, line 3; P-0440: T-40, p. 4, lines 15-16, p. 11, lines 4-9.
29 Defence Closing Brief, paras 487 (‘around 8-9 years’), 569, 671 (‘age 8 or 9°), 697 (‘age of 9°).

%0 Defence Closing Brief, paras 547 (‘in 1987°), 618 (‘in 1987 or 1988").

3LT-4, p. 4, lines 4-13.

32 D-0008 Statement, UGA-D26-0010-0307, at para. 2.

33 D-0008 Statement, UGA-D26-0010-0307, at paras 1, 4.

34 D-0007: T-193, p. 4, line 21 —p. 9, lines 6-23.

%5 D-0007: T-193, p. 9, lines 6-23.

% D-0012 Statement, UGA-D26-0010-0336, at para. 5.
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the third year of primary school.®’ It appears that his estimate of Dominic Ongwen’s age
at the time of abduction is based on his knowledge that ‘[t]hat was the general age of that
class around 1987°.% In addition, D-0032 testifed that he met Dominic Ongwen in the
LRA in 1991, and that at the time Dominic Ongwen was 13 or 14 years old.*® The

Chamber also notes the evidence of | GG
N,

30. Johnson Odong’s is the only evidence which goes directly to Dominic Ongwen’s
birthdate. The Chamber accepts this evidence as reliable, based on Johnson Odong’s
family relationship with Dominic Ongwen and the fact that his evidence indicates a good
knowledge of the family history. The estimates of Joe Kakanyero and P’ Atwoga Okello
point to a birthday earlier by approximately one or two years, but they are less precise
and less solid, as they are merely estimates, based on their own observation and, in the
case of P’ Atwoga Okello, on the witness’s general knowledge about the ages of children
at Dominic Ongwen’s school. As to Dominic Ongwen’s own statement, the Chamber
notes that the Defence itself does not refer to it, and indeed considers it less reliable than
the evidence of Johnson Odong, as just explained. Finally, the Chamber notes that D-
0032’s evidence is compatible with that of Johnson Odong. Accordingly, the Chamber
concludes that Dominic Ongwen was born in or around 1978. As to the year of abduction,
the pertinent evidence is compatible, indicating 1987 as the year that Dominic Ongwen
was abducted.

31. Dominic Ongwen spent the entire period between his abduction and the beginning of the
period relevant for the charges, i.e. 1 July 2002, in the LRA. In the period relevant to the
charges Dominic Ongwen was approximately 24 — 27 years old. His position at that time
is discussed below as a relevant fact of the case.*

D. The charges

32. The text of the charges brought by the Prosecution against Dominic Ongwen in the

present case is contained in the operative part of the decision, issued by Pre-Trial

37 D-0012 Statement, UGA-D26-0010-0336, at para. 8.
3 D-0012 Statement, UGA-D26-0010-0336, at para. 8.
39 D-0032: T-201, p. 3, line 11 — p. 4, line 4.

40
41 See section 1V.C.3 below.
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Chamber 11, confirming the charges and committing Dominic Ongwen to trial before the
Chamber on the charges as confirmed.*? It includes the specification of the facts and
circumstances underlying the charges as well as the corresponding legal characterisation
alleged by the Prosecution and confirmed by the Pre-Trial Chamber. The confirmed
charges cover 70 counts and concern both war crimes and crimes against humanity all
allegedly committed, with the appropriate specifications provided in each of them,
against civilians in Northern Uganda in the time frame between 1 July 2002 — the time
of the Statute’s entry into force — and 31 December 2005.

33. Asrecalled, the full text of the charges brought against Dominic Ongwen is included in
a separate section of the decision confirming those charges under Article 61(7)(a) of the
Statute. While that is the authoritative version of the charges that is binding on this
Chamber both in terms of the facts and circumstances described therein and their
proposed legal characterisation, the Chamber finds it appropriate to provide here — for
ease of reference only — a brief overview of these charges. To this purpose, the Chamber
observes that the charges can be sub-divided into three main categories: (i) charges of
crimes committed within the context of four specific attacks against four IDP camps;
(i) charges concerning sexual and gender based violence crimes directly perpetrated by
Dominic Ongwen against seven women, specifically identified in the charges themselves,
who were in his household at any time between 1 July 2002 and 31 December 2005; and
(iii) charges — which are systemic in nature — concerning other sexual and gender based
violence and conscription and use in hostilities of children under the age of fifteen
committed in Northern Uganda between 1 July 2002 and 31 December 2005.

34. Inrelation to the charges falling into the first category, the four attacks are as follows:

Attack on Pajule Camp of Internally Displaced Persons (‘IDP camp’), on or
about 10 October 2003.** Dominic Ongwen is charged under various modes of
liability** for crimes against humanity and war crimes. Specifically, these crimes
are: attacking civilians, murder, torture, cruel treatment, other inhumane acts,

42 Confirmation Decision, pp. 71-104. The Chamber notes in this regard that the self-contained text of the charges
as confirmed by the Pre-Trial Chamber contained within the operative part is clearly distinguishable, also
following separate numbering of paragraphs.

43 Paras 14-25 and counts 1 to 10 of the charges (Confirmation Decision, pp. 73-77).

4 Article 25(3)(a) (indirect co-perpetration) or, in the alternative, 25(3)(b) (ordering, charged only for
enslavement, pillaging and persecution), (c) (charged for all except persecution), (d) and 28(a) of the Statute.
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enslavement and pillaging.*® Dominic Ongwen is further charged with political
persecution on grounds that the other alleged crimes were committed against
civilians perceived by the LRA as being affiliated with, or supporting the Ugandan
government.*®

Attack on Odek IDP Camp, on or about 29 April 2004.#” Dominic Ongwen is
charged under various modes of liability*® for crimes against humanity and war
crimes. Specifically, these crimes are: attacking civilians, murder, attempted
murder, torture, cruel treatment, other inhumane acts, enslavement, pillaging and
outrages upon personal dignity. *® Dominic Ongwen is further charged with
political persecution on grounds that the other alleged crimes were committed
against civilians perceived by the LRA as being affiliated with, or supporting the
Ugandan government.>°

Attack on Lukodi IDP Camp, on or about 19 May 2004.°! Dominic Ongwen is
charged under various modes of liability® for crimes against humanity and war
crimes. Specifically, these crimes are: attacking civilians, murder, attempted
murder, torture, cruel treatment, other inhumane acts, enslavement, pillaging and
destruction of property. > Dominic Ongwen is further charged with political
persecution on grounds that the other alleged crimes were committed against
civilians perceived by the LRA as being affiliated with, or supporting the Ugandan
government.>

Attack on Abok IDP Camp, on or about 8 June 2004.%° Dominic Ongwen is
charged under various modes of liability®® for crimes against humanity and war
crimes. Specifically, these crimes are: attacking civilians, murder, attempted
murder, torture, cruel treatment, other inhumane acts, enslavement, pillaging and
destruction of property.®” Dominic Ongwen is further charged with political
persecution on grounds that the other alleged crimes were committed against
civilians perceived by the LRA as being affiliated with, or supporting the Ugandan
government.>®

4 Respectively, Articles 8(2)(e)(i), 7(1)(a)/8(2)(c)(i)-1, 7(L)()/8(2)(c)(i)-4, 8(2)(c)(i)-3, 7(1)(k), 7(1)(c) and
8(2)(e)(v) of the Statute.

46 Article 7(1)(h) of the Statute.

47 Paras 26-39 and counts 11 to 23 of the charges (Confirmation Decision, pp. 77-81).

8 Article 25(3)(a) (indirect co-perpetration) or, in the alternative, 25(3)(b) (ordering), (d) or 28(a) of the Statute.
49 Respectively, Articles 8(2)(e)(i), 7(1)(a)/8(2)(c)(i)-1 (in conjunction with Article 25(3)(f) for attempted
murder), 7(1)(F)/8(2)(c)(i)-4, 7(1)(k), 8(2)(c)(i)-3, 7(1)(c), 8(2)(e)(v) and 8(2)(c)(ii) of the Statute.

50 Article 7(1)(h) of the Statute.

51 Paras 40-52 and counts 24 to 36 of the charges (Confirmation Decision, pp. 81-85).

52 Article 25(3)(a) (indirect perpetration) or, in the alternative, 25(3)(b) (ordering), (d) or 28(a) of the Statute.

53 Respectively, Articles 8(2)(e)(i), 7(1)(a)/8(2)(c)(i)-1 (in conjunction with Article 25(3)(f) for attempted
murder), 7(1)(f)/8(2)(c)(i)-4, 7(1)(k), 8(2)(c)(i)-3, 7(1)(c), 8(2)(e)(v) and 8(2)(e)(xii) of the Statute.

54 Article 7(1)(h) of the Statute.

% Paras 53-25 and counts 37 to 49 of the charges (Confirmation Decision, pp. 86-89).

%6 Article 25(3)(a) (indirect perpetration) or, in the alternative, 25(3)(b) (ordering), (d) or 28(a) of the Statute.

57 Respectively, Articles 8(2)(e)(i), 7(1)(a)/8(2)(c)(i)-1 (in conjunction with Article 25(3)(f) for attempted
murder), 7(1)(F)/8(2)(c)(i)-4, 7(1)(k), 8(2)(c)(i)-3, 7(1)(c), 8(2)(e)(v) and 8(2)(e)(xii) of the Statute.

58 Article 7(1)(h) of the Statute.
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35. Asconcerns the charges of sexual and gender based violence crimes directly perpetrated

by Dominic Ongwen,>® the relevant counts are as follows:

Forced marriage, as an inhumane act constituting a crime against humanity,® of:

B (P-0099) between 1 July 2002 and September 2002; [N

I (P-0101) between 1 July 2002 and July 2004; | (P-0214)
between September 2002 and 31 December 2005; | (P-0226) between

1 July 2002 and sometime in 2003; and | (P-0227) between
approximately April 2005 and 31 December 2005.

Torture, as a crime against humanity and war crime,* of: || [ |GGGG_ -
0101) between 1 July 2002 and July 2004; | (P-0214) between

September 2002 and 31 December 2005; | (P-0226) between 1 July
2002 and sometime in 2003; and | (P-0227) between approximately
April 2005 and 31 December 2005.

Rape, as a crime against humanity and war crime, of: || | | |GGG (r-
0101) between 1 July 2002 and July 2004; | (P-0214) between

September 2002 and 31 December 2005; | (P-0226) between 1 July
2002 and sometime in 2003; and | (P-0227) between approximately
April 2005 and 31 December 2005.

Sexual slavery, as a crime against humanity and war crime, © of: |
I (P-0101) between 1 July 2002 and July 2004; | (P-0214)
between September 2002 and 31 December 2005; | (P-0226) between
1 July 2002 and sometime in 2003; and | (P-0227) between
approximately April 2005 and 31 December 2005.

Enslavement, as a crime against humanity,®* of: || | | JEE (P-0099) between 1
July 2002 and September 2002; | N (P-0101) between 1 July 2002
and July 2004; I (P-0214) between September 2002 and 31 December
2005; | (P-0226) between 1 July 2002 and sometime in 2003; [
Il (P-0227) between approximately April 2005 and 31 December 2005; [l
I (P-0235) between September 2002 and 31 December 2005; |G
(P-0236) between September 2002 and 31 December 2005.

Forced pregnancy, as a crime against humanity and war crime,® of two persons:

I (0101, two pregnancies) between 1 July 2002 and July
2004); and | (P-0214) sometime in 2005.

% Paras 66-117 and counts 50 to 60 of the charges (Confirmation Decision, pp. 90-99).
80 Avrticle 7(1)(k) of the Statute.

51 Articles 7(1)(f) and 8(2)(c)(i)-4 of the Statute.

62 Articles 7(1)(g)-1 and 8(2)(e)(vi)-1 of the Statute.

83 Articles 7(1)(g)-2 and 8(2)(e)(vi)-2 of the Statute.

8 Article 7(1)(c) of the Statute.

8 Avrticles 7(1)(g)-4 and 8(2)(e)(vi)-4 of the Statute.
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Outrages upon personal dignity, as a war crime,®® of: || | | }JJNEE (P-0226)
sometime in 2002 or early 2003 close to Patongo, northern Uganda; and [}
I (P-0235) sometime in late 2002 or early 2003 at an unspecified location in
northern Uganda.

36. Finally, in relation to the charges concerning the other sexual and gender based violence
and the conscription and use in hostilities of children under the age of fifteen committed
in Northern Uganda from at least 1 July 2002 until 31 December 2005,%" Dominic
Ongwen is charged — under various modes of liability®® — with the crimes as follows:

Forced marriage, as an inhumane act constituting a crime against humanity. %
Torture, as a crime against humanity and war crime.”

Rape, as a crime against humanity and war crime.”*

Sexual slavery, as a crime against humanity and war crime.’?

Enslavement, as a crime against humanity.”

Conscription of children under the age of 15 into an armed group, as a war
crime.”

Using children under the age of 15 to participate actively in hostilities, as a war
crime.”™

37. In its closing brief, the Defence argues that ‘[t]he defective Confirmation of Charges
Decision violates the right to notice’ in respect of the charges under Article 25(3)(a) of
the Statute, and ‘incorporates’ into its closing brief submissions presented to the Chamber
before.”® The Defence argues that ‘“Mr Ongwen’s right to notice was violated because, in
respect to the forms of liability confirmed, the elements under Article 25(3)(a) of the
Statute were incomplete, and unsubstantiated in respect to subjective elements and the

% Article 8(2)(c)(ii) of the Statute.

57 Paras 118-124 and counts 61-68 of the charges (Confirmation Decision, pp. 99-102) and paras 125-131 and
counts 69-70 of the charges (Confirmation Decision, pp. 102-104), respectively.

8 Article 25(3)(a) (indirect perpetration) or, in the alternative, 25(3)(b) (ordering), (d) or 28(a) of the Statute.

8 Avrticle 7(1)(k) of the Statute.

0 Articles 7(1)(f) and 8(2)(c)(i)-4 of the Statute.

L Articles 7(1)(g)-1 and 8(2)(e)(vi)-1 of the Statute.

72 Articles 7(1)(g)-2 and 8(2)(e)(vi)-2 of the Statute.

3 Article 7(1)(c) of the Statute.

4 Article 8(2)(e)(vii) of the Statute.

S Article 8(2)(e)(vii) of the Statute.

6 Defence Closing Brief, para. 184, referring to Defence Motion on Defects in the Confirmation of Charges
Decision: Defects in the Modes of Liability (Part Il of the Defects Series), 1 February 2019, ICC-02/04-01/15-
1431, paras 32-49.
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Pre-Trial Chamber only confirmed part of the legal elements of subjective elements for
most of the modes of liability under Article 25(3)(a) of the Statute, and then failed to
connect factual support to these elements’.”’ In addition, the Defence argues that ‘the
pleading failure, and related disclosure issues, mean that the lack of notice renders the
indirect co-perpetration charges defective in such a way that they must be dismissed for

inadequate notice’.”®

38. The Defence also submits that ‘the charges of conscription and use of child soldiers under
Counts 69 and 70 are fatally defective in so far as they do not specifically describe the
alleged crimes’. ”® Also on this point, the Defence refers to a previous written

submission.8

39. The Defence does not develop its submissions in any detail other than by claiming that it
‘incorporates all submissions’ or ‘reiterates’ previous filings.8! Those previous filings,
dated 1 February 2019, were dismissed in limine by the Chamber on 7 March 2019 for
untimeliness, under Rule 134(2) of the Rules.®? The Chamber’s decision was confirmed
on appeal.®® The decision of the Chamber and the judgment of the Appeals Chamber on
interlocutory appeal forming part of the record of the case, it is unnecessary to rehearse

in this judgment the reasons underpinning them.

40. Taking into account the applicable legal framework, in particular Rule 134(2) of the
Rules, the Chamber does not identify at the present stage of issuance of the judgment any
circumstance that would justify consideration of the same belated submissions as
concerns the formulation of the charges. The arguments of the Defence are thus dismissed

in limine.

7 Defence Closing Brief, para. 185.

78 Defence Closing Brief, para. 188.

7 Defence Closing Brief, para. 490.

8 Defence Closing Brief, paras 490-491, referring to Defence Motion on Defects in the Confirmation of Charges
Decision: Defects in the Charged Crimes (Part IV of the Defects Series), 1 February 2019, ICC-02/04-01/15-1433,
paras 62-70.

81 See Defence Closing Brief, paras 184, 491.

82 See Decision on Defence Motions Alleging Defects in the Confirmation Decision, 7 March 2019, ICC-02/04-
01/15-1476.

83 See Appeals Chambers, Judgment on the appeal of Mr Dominic Ongwen against Trial Chamber IX’s ‘Decision
on Defence Motions Alleging Defects in the Confirmation Decision’, 17 July 2019, ICC-02/04-01/15-1562.
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41. The Defence also complains that the confirmation of charges decision ‘failed to define
the contextual elements of the crimes against humanity, and contains extremely vague
references to evidence and facts in paragraphs 60 to 64°.84 It makes an identical argument
as concerns the contextual elements of war crimes.®® In addition to the fact that this
complaint about the formulation of charges is also submitted late in the proceedings
without a valid reason and thus dismissed in limine, the Chamber emphasises that the
charges in the case are contained in a separate section in the operative part of the
confirmation of charges decision, and that the degree of detail and depth of the Pre-Trial
Chamber’s reasoning in the decision confirming the charges are unrelated to the question

whether the charges are properly formulated.

84 Defence Closing Brief, para. 301. See also para. 303.
8 Defence Closing Brief, para. 304.
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Il. DEFENCE ALLEGATIONS CONCERNING THE ACCUSED’S RIGHT TO A
FAIR TRIAL AND ‘OTHER HUMAN RIGHTS VIOLATIONS’

42. In its Closing Brief and during the closing statements the Defence raised a number of
allegations concerning the accused’s right to a fair trial and ‘other human rights
violations’.8® The Defence submits that any single violation would ‘cast serious doubts
upon the fairness and reliability’ of the proceedings and, because of their cumulative

effect, they justify the declaration of a permanent stay of the proceedings.®’

43,  The Prosecution responded to part of the Defence’s arguments in its oral closing

statement.®

44. While the statutory framework does not explicitly provide for a permanent stay of
proceedings, the jurisprudence of the Court confirms the availability of this remedy.°
Interpreting the application of Article 21(3) of the Statute where breaches in the rights of
the accused has been alleged, the Appeals Chamber held that ‘[w]here fair trial becomes
impossible because of breaches of the fundamental rights of the suspect or the accused
by his/her accusers, it would be a contradiction in terms to put the person on trial’, and
that ‘[i]f no fair trial can be held, the object of the judicial process is frustrated and the
process must be stopped’.®® Not every infraction of the statutory framework justifies the
granting of a request for stay of proceedings: the violation must be of such importance

as to make a fair trial permanently impossible.®* The unfairness in the treatment of the

8 Defence Closing Brief, paras 31-158; Defence Closing Statement: T-258.

87 Defence Closing Brief, para. 33.

8 Prosecution Closing Statement: T-256, p. 24, line 22 —p. 35, line 21.

8 See Trial Chamber X, The Prosecutor v. Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud, Public redacted
version of ‘Decision on the Defence request to terminate the proceedings and related requests’, 29 October 2020,
ICC-01/12-01/18-1009-Red, para. 50; Trial Chamber VI, The Prosecutor v. Bosco Ntaganda, Decision on
Defence request for stay of proceedings with prejudice to the Prosecution, 28 April 2017, ICC-01/04-02/06-1883,
para. 20, citing to Trial Chamber V(B); Trial Chamber V(B), The Prosecutor v. Uhuru Muigai Kenyatta, Public
redacted version of Decision on Defence application for a permanent stay of the proceedings due to abuse of
process, 5 December 2013, ICC-01/09-02/11-868-Red, para. 14. See also Article 21(3) of the Statute.

% Appeals Chamber, The Prosecutor v. Thomas Lubanga Dyilo, Judgment on the Appeal of Mr. Thomas L ubanga
Dyilo against the Decision on the Defence Challenge to the Jurisdiction of the Court pursuant to article 19 (2) (a)
of the Statute of 3 October 2006, 14 December 2006, ICC-01/04-01/06-772, para. 37. See also Trial Chamber X,
The Prosecutor v. Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud, Public redacted version of ‘Decision
on the Defence request to terminate the proceed