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1 Dominic’s recruiment in the armed forces can never be considered as voluntary (Schauer, Elizabeth, “The
Psychological Impact of Child Soldiering”, Vivo, as found in ICC-01/04-01/06-1729-Anx1, pp. 7-8
(“Schauer”)).
2 D26-0007, UGA-D26-0010-0263, paras 1-4.
3 D26-0008, UGA-D26-0010-0307, para. 7.
4 See Prosecution Brief, para. 635 referring to OTP-0252, UGA-OTP-0243-0428-R01 at 0442, where the
Prosecution states that child soldiers were disciplined through continuous beatings.
5 Children, like Dominic, are often used by armed groups as they do not have the capacity to appreciate whether
or not they are committing a moral act. Acts therefore become instinctive reactions to their lawless environment
(D26-0022, UGA-D26-0010-0600 at 0600; Schauer, pp. 6-7.
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6 See D26-0002, UGA-D26-0010-0602, at 0602.
7 See section concerning Joseph Kony, infra, paras 11-26.
8 See D26-0002, UGA-D26-0010-0602, at 0602.
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9 The Defence recognises that the purpose of the Confirmation Hearing is not to conduct a trial.
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10 ICC-02/04-01/15-189-Conf-Exp-Anx1, p. 2.
11 ICC-02/04-01/15-T-4-ENG, p. 4, lns 6-9.
12 See OTP-0103, UGA-OTP-0165-0091-R01, paras 7-19 and OTP-0100, UGA-OTP-0165-0069-R01, paras 21-
23.
13 The Defence notes that the material available before 6 January 2015 are no longer available, but it was
commonly know that his birth was in 1978.
14 D26-0008, UGA-D26-0010-0307 at para. 7.
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15 See D26-0007, UGA-D26-0010-0263; D26-0008, UGA-D26-0010-0307; and D26-0012, UGA-D26-0010-
0336.
16 D26-0008, UGA-D26-0010-0307 at paras 1-2.
17 UGA-OTP-0249-0472-R01 at para. 13.
18 Ibid.
19 UGA-OTP-0240-0003-R01 at para. 11.
20 P-0236 at para. 14.
21 D26-0008, UGA-D26-0010-0307 at paras 1-2
22 D26-0012, UGA-D26-0010-0336 at para. 8.
23 See D26-0022, UGA-D26-0010-0600, at 0600. In addition, it is noted that “children are only forming their
identity during the years that the children are being used in armed groups. D26-0022 contends that this is an
important factor since group mentality is important and how this affects ability to break away from the group
and impact on identity when moving into adulthood” (ibid.).
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24 There is wealth of anthropological literature that supports this assertion, for instance; K Titeca ‘The Spiritual
Order of the LRA’ in ‘The Lord’s Resistance Army: Myth and Reality (eds) T Allen & K Vlassenroot (2010) p
59 – 71; S Finnstrom ‘Living with Bad Surroundings: War, History and Everyday Moments in Northern Uganda
(2008); A Vinci, ‘The Strategic Use of Fear by the Lord’s Resistance Army: Small Wars and Insurgencies
(2005) p 360; Carlos Rodriguez Soto, ‘Tall Grass: Stories of Suffering and Peace in Northern (2009) p 22 – 23.

25 D26-0022, UGA-D26-0010-0600, at 0600.
26 See D26-0028, UGA-D26-0010-0540, paras 30-32.
27 See D26-0018, UGA-D26-0010-0204, paras 47-50.
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28 Called “Silili” by D26-0018.
29 D26-0006, UGA-D26-0010-0115, paras 30-33, see also D26-0018 at UGA-D26-0010-0540, paras 53-56.
30 D26-0018, UGA-D26-0010-0540, at para. 55.
31 D26-0006, UGA-D26-0010-0115, at para. 24; see also UGA-D26-0010-0486, at paras 23-24.
32 D26-0006, UGA-D26-0010-0115. at paras 25-26.
33 D26-0018, UGA-D26-0010-0204, at para. 58(b).
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34 D26-0024, UGA-D26-0010-0407, at para. 17; D26-0026, UGA-D26-0010-0486, at paras 23-24 and 43(a);
D26-0006, UGA-D26-0010-0115, at paras 38-43.
35 D26-0026, UGA-D26-0010-0486, at para. 43(c); D26-0028, UGA-D26-0010-0540, para. 44.
36 D26-0022, UGA-D26-0010-0600, at 0600.
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37 D26-0027, UGA-D26-0010-0521, para. 11; D26-0006, UGA-D26-0010-0115, paras. 44-47.
38 D26-0006, UGA-D26-0010-0115, paras. 27-28.
39 See UGA-OTP-0025-0509 at 0512. For more examples, see UGA-OTP-0025-0662 at 0663; UGA-OTP-0025-
0649 at 0652; UGA-OTP-0025-0807 at 0808; UGA-OTP-0025-0795 at 0796; UGA-OTP-0025-0732 at 0734-
35.
40 K Titeca ‘The Spiritual Order of the LRA in ‘The Lord’s Resistance Army: Myth  and Reality (eds) T Allen
& K Vlassenroot (2010) p 62 emphasises that the fear of spiritual revenge ensured that many abductees did not
escape at the first opportunity or even during the peace negotiations.
41 D26-0013, UGA-D26-0010-0173, paras 37-40.
42 Ibid.
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43 D26-0022, UGA-D26-0010-0600, at 0600.
44 Supra, para. 19-22.
45 ICC-02/04-01/15-375-Conf-AnxC, para. 43 (emphasis added).
46 D26-0018, UGA-D26-0010-0204, para. 56.
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47 UGA-OTP-0016-0458, p. 0460.
48 D26-0030, UGA-D26-0010-0580, paras 1-2; D26-0024, UGA-D26-0010-0407, para. 34.
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49 The Defence notes that not all child soldiers actively engage in hostilities and that many around the globe
serve in various roles from porters to cooks to sex slaves, inter alia (see Schauer, p. 6). Since Dominic himself
was forced to actively engage in hostilities, the Defence limits its discussion to this.
50 See Geneva Conventions (1949), Additional Protocol I, Article 77(2) and Addition Protocol II, Article
4(3)(c), of the Geneva Conventions (1949), Convention on the Rights of the Child, Optional Protocol on the
Involvement of Children in Armed Conflict (2000), African Charter on the Rights and Welfare of the Child,
Cape Town Principles, and Paris Principles. The Defence recognises that children are not only used in hostilities
but can hold other positions.
51 See D26-0022, UGA-D26-0010-0600 at 0601.
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52 The Defence realises that the Court lacks jurisdiction for persons under the age of 18, but this is not the case
in all national jurisdictions.
53 D26-0022, UGA-D26-0010-0600, at 0600.
54 D26-0022, UGA-D26-0010-0600, at 0600.
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55 D26-0002, UGA-D26-0010-0602, at 0602.
56 Schauer, supra note 1, p. 20.
57 Ibid.
58 Ibid.
59 Ibid.
60 See generally Schauer, p. 7.
61 Schauer, p. 3.
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62 See D26-0022, UGA-D26-0010-0600 at 0600; see generally Schauer.
63 See ICC-02/04-01/15-375-Conf-AnxC, para. 623.
64 D26-0002, UGA-D26-0010-0602 at 0602.
65 See D26-0002, UGA-D26-0010-0602 at 0602.
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66 INSERT; See also generally Schauer, supra note 1.
67 Schauer, supra note 1, p. 8.
68 Ibid.
69 D26-0002, UGA-D26-0010-0602 at 0602; See also Schauer, supra note 1.
70 D26-0002, UGA-D26-0010-0602 at 0602.
71 Ibid.
72 Ibid.
73 The Defence notes that it is able to meet a higher standard than has been set out in this prong of the test by the
use of the term “or”.
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74 See Kasper, Olson T., "Violence Against Civilians in Civil War: Understanding Atrocities of the Lord's
Resistance Army in Northern Uganda", Working Paper, No, 28, February 2007, pp. 7-10.
75 Emphasis added.
76 ICC-02/04-01/15-203, para. 30.
77 Ibid, at para. 35.
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78 Email communications between Ben Gumpert, QC and Tom Obhof from 27 September 2015 to 2 October
2015. Mr Gumpert asked the Defence if it was alright to skip the introductory paragraphs for translation.
79 Email between CSS and Thomas Obhof on 16 December 2015 at 05h54 CET about problems affecting Ms
Bridgman’s, Ms Anzovino’s and his ICC account; ICT tickets 1621783 and 162784 created on 27 December
2015; 5 January 2016 with Michelle Oliel having her entire system reset, email from CSS to Thomas Obhof
confirming that Ms Bridgman’s Citrix account was reset.
80 Email communication between Francesca Anzovino and the Defence Team on 24 December 2015.
81 Email between CSS and Tom Obhof on 9 December 2015.
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82 There were an additional nine sets of interviews which were disclosed on 21 December 2015 which did
contain the Acholi interpreters and Acholi words of the witnesses.
83 One of them is P-0198, whose examination was not finished.
84 For example, see UGA-OTP-0249-0472-R01 (a 30-page witness statement from an alleged former escort to
Dominic Ongwen who signed his witness statement on 21 November 2015 and was disclosed on 21 December
2015).
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85 ICC-02/04-01/150-375-Conf-AnxC, para. 5.
86ICC-01/05-01/08-424 at para. 195.
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87 See Regulation 55 of the RoC.
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88 It is to be noted that the practice of intra-Article 5 cumulative convictions has been the subject of numerous
dissenting opinions and was only practice as a result of a narrow majority (see Stakić AJ, Opinion Dissidente
Du Juge Güney Sur Le Cumul De Declarations De Culpabilité; Naletlić AJ, Opinion Dissidente Conjointe Des
Juges Güney Et Schomburg Sur Le Cumul De Déclarations De Culpabilité; Nahimana AJ, Partly Dissenting
Opinion Of Judge Güney).
89 See for e.g. Prosecutor v. Kupreškić, Case No. IT-95-16-T, Judgement, 14 January 2000; Prosecutor v.
Akayesu, Case No. ICTR-96-4-T, 2 September 1998.
90 Delalić et al. (Celebici), Separate and Dissenting Opinion of Judge David Hunt and Judge Mohamed
Bennouna, paras 26-27.
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91 Ibid.
92 Prosecutor v. Semanza, Judgment and Sentence, Dissenting Opinion, para. 1, Case No. ICTR-97-20-T.
93 See infra, paras 129-131.
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94 For example, Krštić’s request to be transferred to a lower security facility on the basis of the gravity of his
offences (Krstić v. Sec
submits that when multiple convictions have been entered for the same facts, that this could similarly have an
impact on Dominic in the future.
95 ICC-01/04-02/12, paras 2, 64.
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96 Ibid., para. 59.
97 Prosecutor v. Brdanin, IT-99-36-A, Judgment, 3 April 2007, para. 424
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.98

98 Pre-Trial Chamber II, ICC-01/09-02/11-01, at para. 36; Pre-Trial Chamber II, ICC-01/09-01/11-01, para. 40.
99 OTP-0245, UGA-OTP-0244-0269, at 0276 lines 212-222 (stating that he heard the orders over the radio).
100 OTP-0142, UGA-OTP-0244-0667-R01, at 0675, lines 257-259.
101 See UGA-OTP-0197-1670 at 1682-1688 and UGA-OTP-0061-0206, at 0252-0266. The Defence notes that
there are no records of conversations between Joseph Kony and Dominic Ongwen about Odek from 25 April
2004 through 29 April 2004.
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102 Prosecution Pre-Confirmation Brief, ICC-02/04-01/15-375-Conf-AnxC, para. 63.
103 See e.g. Prosecutor v. Sylvestre Mudacumura, Decision Pursuant to Article 61(7)(a) and (b) of the Rome
Statute on the Charges, para. 64.
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104 UGA-OTP-0151-0167-R01, para. 47.
105 UGA-OTP-0151-0167-R01, para. 53
106 Compare UGA-OTP-0151-0167-R01 with UGA-OTP-0241-0546-R01.
107 OTP-0009, UGA-OTP-0241-0546-R01, at para. 31.
108 OTP-0081, UGA-OTP-0070-0029-R01, at paras 44-45.
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Brdjanin

109 OTP-0309, UGA-OTP-0249-0472-R01, at para. 79
110 ICC-01/04-01/10-465-Red, para. 279.
111 Prosecutor vs Brdjanin, No. IT-99-36-A, “Judgment”, 3 April 2007, para. 277.
112 Prosecutor vs Brdjanin, No. IT-99-36-A, “Judgment”, 3 April 2007, para. 280.
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113 Pre-Trial Chamber I, ICC-01/04-01/10-1, para. 39 ; Pre-Trial Chamber II, ICC-01/09-02/11-01, para. 47;
Pre-Trial Chamber II, ICC-01/09-01/11-01, para. 51.
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114 Pre-Trial Chamber I, ICC-01/04-01/10-465-Red, at para. 271.
115 Ibid, at paras. 276-277.
116 See Ibid, at para. 278, footnote 658.
117 Ibid, at para. 283.
118 Ibid, at para. 284.
119 Ibid, at para. 288.
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120 The Prosecutor v. Abdallah Banda Abakaer Nourain and Saleh Mohammed Jerbo Jamus Corrigendum on the
“Decision on the Confirmation of Charges” of 7 March 201,1 at para. 96
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121 ICC document A/CONF.183/2, from 14 April 1998.
122 See ICC-01/05-01/08, para. 407.
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123 D26-0018, UGA-D26-0010-0204, para. 56; D26-0022, UGA-D26-0010-0600, at 0601.
124 D26-0022, UGA-D26-0010-0600, at 0601.
125 See D26-0002, UGA-D26-0010-0602, at 0602.
126 ICC-01/05-01/08,at para. 415.
127 For example see D26-0027, UGA-D26-0010-0521,at paras 10-12; D26-0024, UGA-D26-0010-0407, at
paras 13-15.
128 See D26-0026, UGA-D26-0010-0486, at paras 35-39.
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129 See ICC-01/05-01/08-424, para. 415.
130 See ICC-01/05-01/08-424, para. 419.
131 See D26-0013, UGA-D26-0010-0173, at para. 40; ICC-02/04-01/15-375-Conf-AnxC, at p. 31, top paragraph.
132 D26-0030, UGA-D26-0010-0580, at 0580.
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133 See ICC-01/05-01/08-424, para. 431.
134 Pre-Trial Chamber II, Prosecutor v. Bemba, Decision Pursuant to Article 61(7)(a) and (b) of the Rome
Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, ICC-01/05-01/08-424, 15 June
2009, para. 433.
135 For example, see D26-0030, UGA-D26-0010-0580, at 0580.

ICC-02/04-01/15-404-Red4 07-08-2020 41/46 NM T 



7 August 2020

136 D26-0018, UGA-D26-0010-0204, at paras 53-56.
137 D26-0024, UGA-OTP-0010-0407, at para. 45; D26-0026, UGA-D26-0010-0486, at paras 35-39.
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138 Pre-Trial Chamber I, Prosecutor v. Katanga and Ngudjolo, Decision on the confirmation of charges, ICC-
01/04-01/07-717, 1 October 2008, para. 431.
139 Pre-Trial Chamber I, ICC-01/04-01/07-717, para. 449.
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140 ICC-02/04-01/15-375-Conf-AnxC, at para. 534.
141 D26-0022, UGA-D26-0010-0600, at 0600.
142 D26-0022, UGA-D26-0010-0600, at 0600.
143 See D26-0027, UGA-D26-0010-0521, at para. 21; D26-0024, UGA-D26-0010-0407, at paras 45-48.
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7    August, 20 

 Gulu, 
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