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INTRODUCTION

In our Briefs at the beginning of the case, the Defence made it clear that the difference
between the case before the Court and cases that have been considered by other international
courts is the peculiar factual situation of indoctrination administered in the strangest spiritual
realm that has shocked the conscience of the world. What confronts the Court in this case is
well captured in an article by Professor Kristof Titeca, one of the Defence expert witnesses. In
The Washington Post of 17 January 2020 he writes: “It remains to be seen how willing and

able the ICC will be to take spiritual beliefs into account in its rulings.”

The above quote encapsulates the expectation of the world, including the legal community.
Will this Court be bold enough to grope in the dark to establish jurisprudence in this novel
area? At issue is whether the beliefs of the Acholi people matter. What the Court is called
upon to decide is not what the so-called civilised or religion-based society believes. It is not
about what judges and lawyers believe. It is about what Mr Ongwen believed at the time of

his conduct for which he has been brought before the Court.

As it turned out, the Ten Commandments, which were the grand norm of the Lords Resistance
Army (‘LRA’), were interpreted and administered in accordance with how Joseph Kony
wanted them to be understood, not in accordance with the Christian belief. The LRA system

of spiritualism had a departmentalised Council of Spirits with different roles.

The testimonies of several witnesses indicate that there were many episodes that Kony
effectively used to ingrain spiritualism in the minds of especially the abducted child soldiers;

he was believed to be supernatural.

The Defence starts from the premise that this case is a case against the LRA, not Mr Ongwen.
This sentiment was clearly stated by Mr Ongwen during his first public statement after
surrendering. When he was asked at the beginning of the case whether he understood the
charges read to him, he replied that he understood them to be charges against the LRA and its
leader, Joseph Kony; and not against him. To that extent, he was saying that, since all the
powers in the LRA were concentrated in the hands of Kony, only Kony should be held

responsible for the atrocities committed by the LRA.

The case of Mr Ongwen is a case of conflict between the Government of Uganda (‘GoU’) and

the LRA, jostling for political power in Uganda. Mr Ongwen is only a victim. It is Kony and

No. ICC-02/04-01/15 4/198 13 March 2020



|CC-02/04-01/15-1722-Corr-Red 13-03-2020 5/198 RH T

many commanders of the Ugandan People’s Defence Forces (‘UPDF’) who prosecuted the
war and who should be before the Court to answer these charges. The rule of law should

apply with equal force on both sides of the aisle.

It is the Defence position that it is pertinent for the Court to commence the evaluation of this
case by bearing in mind that Mr Ongwen is a mentally disabled defendant. He has borne the
brunt of very severe traumatic events under the extreme conditions in the LRA which are
continuing through the present. There is no gainsaying that this is a first for this Court, putting

a formidable challenge to this Chamber.

Four aspects of the case highlighted below are crucial: 1) the status of Mr Ongwen as a
victim; 2) the structure of the LRA; 3) the ominous and overpowering role of spiritualism
within the LRA; and 4) the stand-alone nature of the case. All of this should be taken into
account when assessing the Prosecution allegation that Mr Ongwen was a willing participant in

the LRA atrocities and refused to escape, which the Defence submits is unfounded and false.

The Court should treat with caution and avoid overly relying on evidence procured from, or
with the assistance of investigations carried out by the GoU, one of the protagonists in the

conflict of which the case is a direct consequence.

The Defence submits that the Prosecution did not carry out an impartial investigation. The
choice and management of witnesses was primarily done by Major Patrick Ocira (P-78), a
UPDF officer who acted as a resource person for the Prosecution. According to available
records, approximately 40 Prosecution witnesses, of which around 20 were on the Prosecution
List of Witnesses, are attributed to this UPDF officer. The intercept evidence — poorly
recorded, stored and transmitted to the Prosecution by GoU agents — lacks credibility and

should not be be used as a basis to convict Mr Ongwen.

Mr Ongwen is a Child Victim of the LRA

The Defence submits that the status of Mr Ongwen as a victim with impaired capacity should
have been seriously addressed both during pre-trial and trial proceedings. The Prosecution has
used a category of victim/perpetrator status for Mr Ongwen. Both the Prosecution and Pre-

Trial Chamber Il (‘Pre-Trial Chamber’) failed to fully acknowledge his status as a victim.

Mr Ongwen is a victim, not a perpetrator. He was abducted as a young child by the LRA and

brutalized for almost three decades before he was able to voluntarily surrender to military
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personnel in the Central African Republic. This case cannot be properly adjudicated without
considering his shattered life and the catastrophic effects of his experience in the LRA
throughout his childhood and adulthood before his surrender. The psychological manipulation
and injuries, the constant fear of death or serious bodily harm, and the long-term mental

destruction of Mr Ongwen are central to the case before this Court.

Given all the evidence, provided by witnesses of all parties, the Defence submits that Mr
Ongwen may have chronologically grown into adulthood, but mentally he has remained a
child. His child-like conduct, i.e. the pranks he used to play with the rank and file child

soldiers, should not be held against him as a person.

The Defence asserts that it was incumbent upon the Prosecution to prove beyond reasonable
doubt that as soon as he attained the age of 18, Mr Ongwen’s mental status as a child changed
over night. This is contrary to Defence evidence that Mr Ongwen’s mental state remains child-
like throughout his adulthood. The effects of indoctrination by spiritualism and other mental

pressures were not erased by the passage of time and this victim status continued into adulthood.

The Defence adds that the withholding of information relating to the child/victim status of Mr
Ongwen may have been deliberate. In the Amended Arrest Warrant pleadings, Prosecution
clearly identified Kony, his age, based on his attendance of school at Odek until Primary 4,
which equates 10 years® and the criteria for establishing it?, but they did not do the same for
Mr Ongwen. The Prosecution did not indicate Mr Ongen’s age, his mental health state or his

status as a victim child soldier in the Amended Application for an Arrest Warrant.?

During the Confirmation of Charges hearing (‘Confirmation Hearing’), the Defence brought
the victim status of Mr Ongwen as an abducted child victim to the attention of the Chamber

and urged that he should be protected and not prosecuted.

On 6 December 2016, the Prosecutor submitted in her opening statement in respect to Mr

Ongwen, that:

He himself [Mr Ongwen], therefore, must have undergone through the trauma of
separation from his family, brutalisation by his captors, and initiation into the

! Prosecutor’s Amended Application for Warrants of Arrest Under Article 58, ICC-02/04-01/15-Conf-Red2, paras
30-31 (“Arrest Warrant Request’).

2 Arrest Warrant Request, paras 30-31.

3 Arrest Warrant Request, para. 39 states, “Ongwen’s origins are unknown.”
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violence of the LRA way of life. He has been presented as a victim rather than a
perpetrator...The evidence of many child victims in this case, in other
circumstances, be the story of the accused himself...One Prosecution witness has
told the Court that generally Dominic Ongwen was a good man who would play
and joke with boys under his command and was loved by everyone.*

The Defence submits that it is a double standard for the Prosecution who has been so eloquent
to acknowledge the damage caused to Mr Ongwen during his traumatic experiences under
Kony, to turn around to say that such that such damage may only be pleaded as a mitigating

factor but not as a reason for excluding him from criminal responsibility.

The Defence submits that the status of Mr Ongwen as a victim/perpetrator, which the
Prosecution has made a key issue in its case, is not tenable. Since it was not raised in the
Prosecution pleadings, and does not even form part of the Confirmation Decision which is the
authoritative charging instrument before the Court, the Prosecution should not be allowed to
be smuggled it in. The Prosecutor made this allegation for the first time in the case, as an

afterthought, during her opening statement on 6 December 2016.

The Defence reiterates its submissions at the pre-trial and during the trial that Mr Ongwen is a
victim and not a victim and perpetrator at the same time. As a result, the Defence urges the
Court to disregard the attempt to introduce the victim/perpetrator status through the back

door. The Defence reiterates its earlier position that “once a victim always a victim”.

The Defence further avers that the Prosecution failed to give any empirical evidence on how a
child soldier transcended from victimhood into a perpetrator. The Defence submits that the
claim of Mr Ongwen remaining a willing partner in the commission of crimes committed by
the LRA after attaining the age of 18 is wrong. Mr Ongwen remained a victim and his

victimhood continued well after the statutory age of 18.

The Structure of the LRA and Mr Ongwen’s status

The Defence submits that the LRA was not a conventional army. Rather than rely on the
hierarchical command structure of the LRA, Kony relied more on the command structure of
the Council of Spirits, which was departmentalized. It had a chairman, deputies and
departmental heads. Kony acted as the Chief Executive Officer of the LRA with command

responsibilities as well as medical functions.

4T-26, p. 36, Ins 1-12.
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The GoU and the Prosecution witnesses falsely claimed that the LRA had ranks and structures
that can be equated to those of a regular army. The documents on which the Prosecution relies
to prove their claim on the structure and hierarchy in the LRA is completely contradicted. It is
therefore the Defence submission that the Prosecution has not proved a structure and

hierarchy that puts Mr Ongwen in a command position.

The Perversion of Acholi Culture by LRA Spiritualism

Between 1986 to at least 2005, many rebel groups were formed in Uganda with the intention
to fight and remove the National Resistance Movement (‘NRM’) government headed by
Yoweri Kaguta Museveni. One of them relevant to this case was the “Holy Spirit Movement”,

which later metamorphosed into the LRA.

As the two names connote, from the initial stages the group was born out of a belief in
spiritual powers. Like his predecessor, Alice Auma Lakwena, Kony alleged that the LRA was
formed on orders from God. According to the testimony of D-28, some Spirits possessed
Kony as a young man. He was taken to Awere Hills, where some rituals were performed on

him and he became the high priest and spirit medium of the LRA.

The basic instruction was that the group was on a mission to let the whole of Uganda —
especially the Acholi people — turn back to God by adhering to the Ten Commandments,
which became the constitution of the LRA. According to testimony, the Ten Commandments
were the most important law in the LRA. All other rules, regulations and orders on policy
matters were established and issued by the Spirits through Kony as the medium. Kony viewed
himself as an Acholi nationalist, who was sent by God to save the Acholi. Although

ultimately distorted, Kony’s spiritualism initially embodied some Acholi cultural beliefs.

Appointments or promotions in the LRA, as well as policy formulations and pronouncements,
were the preserve of Kony on the orders that came directly from the Spirits. Kony is quoted to
have said that the LRA was not his army but belonged to the Holy Spirit, and he was merely
their messenger. There was a widespread and firm belief that the orders of the Spirits that
Kony gave were mystical. Following the orders were a must for survival on the battlefield,
while disregarding them would have dire consequences. Testimonies were given about how
violations of the rule against having sexual intercourse on some occasions resulted in grave
injuries during battles. Thus, the rules played a restraining function and gave a sense of

protection against harm and thereby tied the individual further into the movement.
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The only way to survive in the bush was to follow the edicts of the Spirits. Even the thought
of escaping was dangerous. It was believed that the shea butter and the camaplast smeared on
the new recruits acted as transmitters that attached the individual to the Spirits. It was
believed that, apart from confusing those attempting to escape, as soon as a person was
initiated into the the LRA, it enabled Kony to peer into their minds and discern who was
planning to escape. This discouraged and prevented escape because some of them would be
executed or severely punished in advance for contemplating escape. Everybody in the LRA
believed Kony’s spiritual attributes as a messenger of the omnipotent and omnipresent God.
Every commander — division, brigade, coy and unit — knew that he or she had no choice but to

implement Kony’s orders.

The LRA fighters, especially those abducted as children like Mr Ongwen, were never
introduced to any other law except the laws and orders issued by the Spirits and interpreted by
Kony. The Ten Commandments and spiritualism in the LRA were effectively used as the

main tool of control by Kony to exact fear throughout the LRA.

The stand-alone nature of the case

The Defence submits that what makes this case stand out is its peculiar factual situation,
shrouded in spiritualism and the mystical. This role of spiritualism is a novel issue in
international courts and tribunals. Its significant impact on the conduct and actions of groups
like the LRA has never been litigated. Spiritualism in the LRA was the main tool used by
Kony to remain on top of the LRA. It is in this context that spiritualism and duress — its direct
consequence — can be assessed and understood as the main drivers of the conduct of the LRA
and the victimisation of Mr Ongwen. The Defence submits that the absolutism with which

Kony ran the LRA, using spiritualism, is a stand-alone experience in international criminal law.

FAIR TRIAL AND OTHER HUMAN RIGHTS VIOLATIONS
Introduction

Right from the outset of the proceedings, Mr Ongwen was deprived of a fair trial.

In the present section of the Brief, the Defence will provide an account of fair trial and other
human rights violations, and their material impact — individually and in aggregate — on the
fairness and reliability of the proceedings. The section will first lay out the legal framework

relevant to the demonstration of the fair trial and other human rights violations arising in the
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Ongwen case.

32. It will then enter into an examination of particular breaches, which will be structured as
follows: i) the first set of issues stemming from the proceedings before the Pre-Trial
Chamber; ii) the second set of issues concerning the Trial Chamber’s errors and other grounds
that affected the fairness of the proceedings, and the manner in which it exercised its
discretion during the trial; and iii) the third set of issues arising from the Prosecution’s
disclosure violations. At last, in light of the interconnection between the fair trial and other
human rights violations, the Defence will also address the discrimination of Mr Ongwen as a
mentally disabled defendant, and breaches of his right to family life and unjustified

restrictions upon his liberty.

33. Any of these violations alone would suffice to cast serious doubts upon the fairness and
reliability of the process against Mr Ongwen. And, in view of their cumulative effect, they
provide a legal ground for the Defence to request that the Trial Chamber immediately declare

a permanent stay of the proceedings.®

B. Relevant Legal Framework

34. Having regard to the sources and order of preference set out in Article 21 of the Statute, the
following legal provisions are relevant to the Defence submissions: Article 21(3) of the
Statute;® Article 22 of the Statute obligating the Court to convict if “the conduct in question
constitutes at the time it takes place, a crime within the jurisdiction of the Court;”” Article 54
of the Statute obligating the Prosecution “to [...] investigate incriminating and exonerating
circumstances equally”; Article 55 of the Statute establishing “[w]here there are grounds to
believe that a person has committed a crime within the jurisdiction of the Court and that
person is about to be questioned either by the Prosecutor, or by national authorities pursuant

to a request under Part 9, that person shall also have the following rights of which he or she

® This is with prejudice to the Prosecution’s right to re-prosecute the case at a later time.

® “The application and interpretation of law pursuant to this article must be consistent with internationally recognized
human rights, and be without any adverse distinction founded on grounds such as gender as defined in article 7,
paragraph 3, age, race, colour, language, religion or belief, political or other opinion, national ethnic or social
origin, wealth, birth or other status’.

7 Considering that the definition of a crime shall be strictly construed and shall not be extended by analogy, with the
caption that in the event of ambiguity, the definition shall be interpreted in favour of the person being investigated,
prosecuted or convicted [...]";
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shall be informed prior to being questioned”;® Article 59 of the Statute requiring that “[a]
person arrested shall be brought promptly before the competent judicial authority in the
custodial State”;® Article 64 of the Statute requiring that Trial Chamber’s functions and
powers are exercised in accordance with the Statute and the RPE; Article 67(1) of the Statute
providing that “[i]n the determination of any charge, the accused shall be entitled to a public
hearing, having regard to the provisions of this Statute, to a fair hearing conducted
impartially, and to the [...] minimum guarantees, in full equality”; Article 67(2) of the
Statute;*° Article 69 of the Statute;! Article 72 of the Statute;'? and Article 74(5) of the
Statute requiring that the Trial Chamber issue “a full and reasoned statement of the Trial

Chamber’s findings on the evidence and conclusions”.

35. Furthermore, Rule 20 of the RPE obligating the Registrar “to organize the staff of the
Registry in a manner that promotes the rights of the defence, consistent with the principle of
fair trial as defined in the Statute”;'® Rule 64(2) of the RPE requiring the Trial Chamber to
“give reasons for any rulings it makes on evidentiary matters”; Rule 77 of the RPE requiring
the Prosecution to permit the Defence to inspect any items “in the possession or control of the
Prosecutor, which are material to the preparation of the defence or are intended for use by the
Prosecutor as evidence for the purposes of the confirmation hearing or a trial”; Rules 111, 112
and 113 of the RPE establishing the rights of a person to whom Article 55, paragraph 2,

applies, or for whom a warrant of arrest or a summons to appear has been issued; and Rule

8 Those rights are: ‘(a) To be informed, prior to being questioned, that there are grounds to believe that he or she has
committed a crime within the jurisdiction of the Court; (b) To remain silent, without such silence being a
consideration in the determination of guilt or innocence; (c) To have legal assistance of the person’s choosing, or,
if the person does not have legal assistance, to have legal assistance assigned to him or her, in any case where the
interests of justice so require, and without payment by the person in any such case of the person does not have
sufficient means to pay for it; and (d) to be questioned in the presence of counsel unless the person has voluntarily
waived his or her right to counsel.

% In accordance with the law of the State, the State is required to determine that: (a) The warrant applies to that
person; (b) The person has been arrested in accordance with the proper process; and (c) The person’s rights have
been respected

10 Obligating the Prosecution to “as soon practicable, disclose to the defence evidence in the Prosecutor’s possession
or control which he or she believes shows or tends to show the innocence of the accused, or to mitigate the guilt of
the accused, or which may affect the credibility of prosecution evidence”.

11'Vesting the Trial Chamber with a power to, inter alia, ‘rule on the relevance or admissibility of any evidence,
taking into account, inter alia, the probative value of the evidence and any prejudice that such evidence may cause
to a fair trial or to a fair evaluation of the testimony of a witness”

12 provisions (1), (4) and (5) of article 72 of the Statute concerning the disclosure of information vis-a-vis protection
of natural security are of particular relevance.

13 The relevant rules are, inter alia, Rule 20(1)(b) of the RPE ‘provide support, assistance, and information to all
defence counsel appearing before the Court and, as appropriate, support for professional investigators necessary
for the efficient and effective conduct of the defence’; and Rule 20(1)(c) of the RPE ‘assist arrested persons,
persons to whom article 55, paragraph 2, applies and the accused in obtaining legal advice and the assistance of
legal counsel’.
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135 of the RPE laying out the provisions regarding the medical examination of the accused.

36. The following provisions from International Human Rights Law are of relevance: Article
14(3) of the International Covenant on Civil and Political Rights (‘ICCPR’); Article 6 of the
European Convention on Human Rights (‘ECHR’); Article 8(1) of the American Convention
on Human Rights; Article 7 of the African Charter on Human and Peoples’ Rights (‘ACHR’);
Article 12 of the International Covenant on Economic, Social and Cultural Rights
(‘ICESCR’);* Articles 2, 4(2), 5(3) and 13(1) of the Convention on the Rights of Persons
with Disabilities (‘CRPD’).%°

37. In this broader context, the Defence notes as relevant the Appeals Chamber’s ‘Judgment on
the appeal of Mr Ongwen against Trial Chamber IX’s ‘Decision on Defence Motions
Alleging Defects in the Confirmation Decision’’.'® Wherein it held that because “the Trial
Chamber dismissed the Defects Series, which had alleged defects in the Confirmation
Decision and raised matters relating to notice, in limine for untimeliness”, the Trial Chamber

“did not consider [...] whether Mr Ongwen had received sufficient notice of the charges”.’

38. Similarly, the Appeals Chamber declined to address several new arguments advanced by Mr
Ongwen in his Further Submissions® and ruled “[t]hese arguments, however, were never
presented before the Trial Chamber and were therefore not considered and addressed in [the
Decision on Defects Series]”. According to the Appeals Chamber “if it were to decide on the
new arguments advanced on appeal, this would mean that it would have advanced an opinion
on issues that may eventually be presented before the Trial Chamber and potentially the

Appeals Chamber in the subsequent proceedings”.*®

39. The Appeals Chamber thus ruled that “Mr Ongwen is entitled to advance the arguments

14 Under this article ‘[t]he State Parties to the present Covenant recognize the right of everyone to the enjoyment of
the highest attainable standard of physical and mental health’.

15 Requiring the Parties to ensure effective access to justice for persons with disabilities on an equal basis with
others.

16 Judgment on the appeal of Mr Dominic Ongwen against Trial Chamber IX’s ‘Decision on Defence Motions
Alleging Defects in the Confirmation Decision, ICC-02/04-01/15-1562 (‘Ongwen OA4 Judgment”).

17 Ongwen OA4 Judgment, para. 69.

18 These arguments, inter alia, include: (i) the Prosecution disclosure failures; (ii) the questioning of witnesses on
events that occurred outside the temporal scope of the charges; (iii) the prejudice from failure to translate the
Confirmation Decision into the Acholi language; (iv) the inability to object in a timely manner to the
Confirmation Decision due to inequality of resources between the defence and the prosecution; (v) Mr Ongwen’s
mental health conditions and disability; (v) the prejudicial regime adopted by the Trial Chamber; see Ongwen
OA4 Judgment, paras 36, 38 and 40, and Defence’s Further Submissions, ICC-02/04-01/15-1536-Corr (‘Ongwen
Further Submissions”).

19 Ongwen OA4 Judgment, para. 154.
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presented in the Defects Series in his final submissions before the Trial Chamber, and
eventually before the Appeals Chamber, should a conviction be entered and an appeal lodged
against it”. In this respect, the Appeals Chamber noted that “in the past, convicted persons have

raised on appeal challenges to the formulation of charges”.?°

40. In light of the Appeals Chamber’s rulings referred to above, the Defence incorporates the
entirety of its submissions — including remedies sought — presented in the following motions:
NCTA Motion;?! Burden and Standard of Proof Motion;?? Defects Series Part 1;% Defects
Series Part 11;2* Defects Series Part I11;2° Defects Series Part 1V;2 Evidentiary Regime
Motion;?” SGBC Defects;?® Standard to Assess Multiple Charging and Convictions Motion;?®
and Dismissal of the Charge of Enslavement Motion.*°

C. Proceedings before the Pre-Trial Chamber

What are we going to say if tomorrow it occurs to some African state to send its
agents into Mississippi and to kidnap one of the leaders of the segregationist
movement there? And what are we going to reply if a court in Ghana or the Congo
quotes the Eichmann case as precedent?3!

20 Ongwen OA4 Judgment, para. 160.

21 Defence Request for Leave to File a No Case to Answer Motion and Application for Judgment of Acquittal, ICC-
02/04-01/15-1300 (‘NCTA Motion’).

22 Defence Request for the Chamber to Issue an Immediate Ruling Confirming the Burden and Standard of Proof
Applicable to Articles 31(1)(a) and (d) of the Rome Statute, ICC-02/04-01/15-1423 (‘Burden and Standard of
Proof Motion’); see also Defence Request for Leave to Appeal ‘Decision on Defence Request for the Chamber to
Issue an Immediate Ruling Confirming the Burden and Standard of Proof Applicable to Articles 31(1)(a) and (d)
of the Rome Statute, ICC-02/04-01/15-1499 (‘LTA Burden and Standard of Proof Motion’).

23 Defence Motion on Defects in the Confirmation Decision: Decision in Notice and Violations of Fair Trial (Part I
of the Defects Series), ICC-02/04-01/15-1430 (‘Defects Series Part 1°).

24 Defence Motion on Defects in the Confirmation of Charges: Defects in the Modes of Liability (Part Il of the
Defects Series), ICC-02/04-01/15-1431 (‘Defects Series Part I17).

2 Defence Motion on Defects in the Confirmation of Charges Decision: Defects in Notice in Pleading of Command
Responsibility under Article 28(a) and Defects in Pleading of Common Purpose Liability under Article 25(3)(d)(i)
or (ii) (Part 111 of the Defects Series), ICC-02/04-01/15-1432 (‘Defects Series Part 1117).

2% Defence Motion on Defects in the Confirmation of Charges Decision: Defects in the Charged Crimes (Part 1V of the
Defects Series), ICC-02/04-01/15-1433 (‘Defects Series Part 1V’); see also Defence Request for Leave to Appeal
‘Decision on Defence Motions Alleging Defects in the Confirmation Decision, 1CC-02/04-01/15-1480 (‘LTA
Defects Series I-1V").

27 Defence Request and Observations on Trial Chamber IX’s Evidentiary Regime, 1CC-02/04-01/15-1519
(‘Evidentiary Regime Motion’); see also Defence Request for Leave to Appeal the ‘Decision on Defence Request
regarding the Evidentiary Regime’, ICC-02/04-01/15-1550 (‘LTA Evidentiary Regime’).

28 Motions on Defects in the Confirmation Decision Regarding SGBC, 1CC-02/04-01/15-1603-Red (‘SGBC
Defects’); see also Defence Request for Leave to Appeal ‘Decision on Further Defence Motion Alleging Defects
in the Confirmation Decision, ICC-02/04-01/15-1636 (‘LTA SGBC Defects”).

29 Motion for Immediate Ruling on Standard to Assess Multiple Charging and Convictions, 1CC-02/04-01/15-1697
(‘Standard to Assess Multiple Charging and Convictions Motion’).

30 Motion for Immediate Ruling on the Request for Dismissal of the Charge of Enslavement, ICC-02/04-01/15-1708
(‘Dismissal of the Charge of Enslavement Motion’).

31 Hannah Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (1963).
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The Pre-Trial Chamber’s role in the proceedings against Mr Ongwen was to verify that the
judicial process was properly followed and the rights of Mr Ongwen as an arrestee and/or a
suspect were protected, as envisaged under Articles 21(3), 55(2), 59(2) and 67(1)(g) of the

Statute. The Pre-Trial Chamber failed in its role.

It failed because the fairness and outcome of the pre-trial proceedings was largely affected
with the violations of the rights of Mr Ongwen in the process of bringing him to the Court as

well as during the prejudicial ‘Article 56 Proceedings’.

i.  Violation of Mr Ongwen’s Right to Counsel and His Right to Remain Silent

The essence of the Defence submission is that the Pre-Trial Chamber failed to protect Mr
Ongwen’s human rights prior to his appearance before the Court. Pursuant to Articles 21(3),
55(2) and 59(2) of the Statute, it was the role and duty of the Pre-Trial Chamber to verify that
Mr Ongwen was not subjected to any violation of his fundamental rights in the process of his
arrest and transfer to the Court. It was in this process that breaches of Mr Ongwen’s rights to

legal assistance and to remain silent occurred and were ignored by the Pre-Trial Chamber.

The Court obtained the custody over Mr Ongwen through the actions of the authorities of
Uganda and Central African Republic (‘CAR’).*? The Ugandan and CAR authorities’ conduct
in respect to Mr Ongwen — his arrest, custody, interview and a request to sign legal documents —
was based on the issuance of the warrant of arrest by the Pre-Trial Chamber.3* No counsel for

Mr Ongwen was present during this conduct.

The Defence notes that Article 55(2) of the Statute is applicable “[w]here there are grounds to
believe that a person has committed a crime within the jurisdiction of the Court and that
person is about to be questioned either by the Prosecutor, or by national authorities pursuant
to a request made under Part 9. It furthers notes “that person shall also have the following
rights of which her or she shall be informed prior to being questioned: [...]; (b) To remain
silent [...]; (c) To have legal assistance of the person’s choosing, or, [...] to have legal
assistance assigned to him [...]; (d) To be questioned in the presence of counsel unless the

person has voluntarily waived his or her right to counsel”. (Bold added)

32 For a detailed analysis of the process leading to Mr Ongwen’s arrest and handover to the Court, see ANNEX A — Mr

Ongwen’s Right To Counsel and of His Right to Remain Silent.

33 Warrant of Arrest for Dominic Ongwen, ICC-02/04-01/15-6. In view of the evidence and circumstances surrounding

Mr Ongwen’s arrest, custody, questioning and transfer to the Court, the Defence position is that there were two
custodial States: Uganda and CAR. AU and the United States Special Forces played logistical roles.
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46. Article 55(2) of the Statute was thus applicable in this case because both Uganda and CAR
took the measures “at the behest of the Court”3* and their illegal actions apply to the period

after the arrest of warrant® was received by both States.%

47. Article 59 of the Statute regulates arrest proceedings in the custodial State(s), i.e. proceedings
following the receipt by the State(s) of a request for arrest issued by the Court. The Appeals
Chamber in the Lubanga case and the Pre-Trial Chamber in the Gbagbo case held that Article
59(2) of the Statute is designed to ensure that i) the arrest of warrant applies to the person
arrested; ii) the process followed is the one envisaged by national law; and that iii) the
person’s rights have been respected.®” In this respect, these Chambers further found that:
“[The Court’s] task is to see that the process envisaged by [national] law[s] was duly followed
and that the rights of the arrestee were properly respected”.®® In other words, the Pre-Trial
Chamber’s role with respect to Mr Ongwen’s arrest proceedings under Article 59(2) of the
Statute was to verify that Mr Ongwen’s human rights envisaged by Ugandan and CAR

national laws were respected.

48. Therefore, given that both Uganda and CAR were directly involved in the process of Mr
Ongwen’s arrest, questioning and transfer to the Court, and they both acted based on the

Court’s arrest of warrant, Article 59(2) of the Statute was applicable in this case.

49. There is evidence in this case that shows that the arrest process was illegal and that it did not

take place in accordance with the following legal provisions:

i) Mr Ongwen’s right to remain silent under Article 55(2)(b) of the Statute;
i)  Mr Ongwen’s right to have legal assistance under Article 55(2)(c) of the Statute;

i) Mr Ongwen’s right to be questioned in the presence of counsel unless he has voluntarily
waived his right to counsel under Article 55(2)(d) of the Statute;

34 Gbagho, Decision on the “Corrigendum of the challenge to the jurisdiction of the International Criminal Court on the
basis of articles 12(3), 19(2), 21(3), 55 and 59 of the Rome Statute filed by the Defence for President Gbagbo, ICC-
02/11-01/11-212 (‘Gbagbo Ruling on Applicability of Articles 55 and 59°), paras 97 and 108.

35 Noting there are reasonable grounds to believe that Mr Ongwen committed crimes within the jurisdiction of the
Court, see Warrant of Arrest for Dominic Ongwen, ICC-02/04-01/15-6.

% Katanga et al., Decision on the Prosecution’s Bar Table Motion, 1CC-01/04-01/07-2635, para. 59: In respect to
Article 55(2), the Trial Chamber found: “[T]he drafters of the Rome Statute agreed to adopt a provision explicitly
requiring that suspects be questioned in the presence of counsel even though, domestically, this right is not always
guaranteed”.

37 Lubanga OA4 Judgment, para. 41; Gbagbo Ruling on Applicability of Articles 55 and 59; paras 101-103.

3 |_ubanga OA4 Judgment, para. 41; Gbagbo Ruling on Applicability of Articles 55 and 59; paras 101-106.
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iv)  Mr Ongwen’s rights under Article 59(2)(c) of the Statute, including:

a. Chapter 4, Articles 23(3)-(4) and Article 28(3)(d)-(e) of the Uganda 1995
Constitution,®

b. Title 1, Articles 3 and 4 of the Central African Constitution of 2016:4°
v)  Mr Ongwen’s rights under Articles 14(3)(d) and (g) of the ICCPR.*

50. Following Mr Ongwen’s escape from the LRA and his voluntary surrender to the hands of the
rebel group Aboro, Mr Ongwen ended up in the custody of the United States Special Forces
(‘USSF’). Mr Ongwen remained in the custody of USSF from 6 to 14 January 2015.
Meanwhile, on 12 January 2015, the Registry appointed Ms Héléne Cissé as a duty counsel to
represent Mr Ongwen before the Court. In particular, the letter informed Ms Cissé that the

mandate requires her to assist Mr Ongwen on 12-14 January 2015 in Bangui, CAR.#

51.  USSF transferred Mr Ongwen to the custody of the Ugandan’s authorities, resp. UPDF. Mr
Ongwen was held in the custody at the UPDF HQ in Obo from 14 to 16 January 2015. After
his two-day stay at the UPDF HQ, Mr Ongwen was transferred to the CAR authorities in
Bangui. On the same day, the CAR authorities handed Mr Ongwen to the ICC Registry
officials.*® Importantly, it was later that day, on 16 January 2015, at 18.35h, when Mr
Ongwen was, for the first time, asked by the Court’s representatives “whether he would want
the assistance of a Duty Counsel and, should he so wish, such a Duty Counsel could be made

available to him”. Following Mr Ongwen’s indication that he would want the assistance of a

39 Uganda 1995 Constitution; While there is no explicit mention of the right to remain silent, the Luanda Guidelines,
adopted by the African Commission on Human and Peoples’ Rights in May 2014, expanded those constitutional
rights to include, “specific rights to the ones in Ugandan law, such as: the right to silence and freedom from self-
incrimination”. Moreover, Article 8(a) of the Luanda Guidelines require States to establish a legal aid service
framework through which legal services for persons in police custody and pre-trial detention are guaranteed, see Pre-
Trial Detention at 8.

40 The Central African Constitution of 2016; Title 1, Article 3 of the Central African Constitution of 2016 provides that
“no one may be arbitrarily arrested or detained”. The right to counsel is purported to be guaranteed by Title 1, Article
4 of the Constitution, which states, “Every defendant is presumed innocent until their culpability has been established
following a procedure offering to them the guarantees indisputable for their defense. The rights of defense are
exercised freely before all the jurisdictions and the administration of the Republic”, at Title 1, Article 4.

41 Under Article 21(3) of the Statute, its provisions must be interpreted and more importantly applied in accordance
with internationally recognized human rights. Ergo, the provisions of Articles 55 and 59 of the Statute had to be
interpreted in accordance with, inter alia, the Article 14 of the ICCPR: Uganda acceded to the ICCPR in 1995 and
CAR in 1981.

42 Annex: Notification of the appointment of Ms. Helene Cissé as Duty Counsel of Mr. Dominic Ongwen, 1CC-02/04-
01/15-186-Anx; see also ANNEX A — Violation of Mr Ongwen’s Right to Counsel and of His Right to Remain Silent.

4 The Report of the Registry on the voluntary surrender of Dominic Ongwen and his transfer to the Court, ICC-02/04-
01/15-189-Anx10; see also Decision on the applicability of article 101 of the Rome Statute in the proceedings
against Dominic Ongwen, ICC-02/04-01/15-260 (‘101 Decision’).
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lawyer, the Registry representatives introduced Ms Cissé to Mr Ongwen.**

52. The illegality of the process and the breach of Mr Ongwen’s rights are documented in the
Prosecution’s evidentiary material: UGA-OTP-0283-1449. This item is a video from the time
of Mr Ongwen’s custody at the UPDF HQ.* It depicts the direct involvement of the Ugandan
authorities and their actions which led to the handover of Mr Ongwen to the CAR authorities,

the ICC Registry and, ultimately, his first appearance before the Pre-Trial Chamber.

53.  The video shows that on 16 January 2015, UPDF informed Mr Ongwen that he is an “ICC
indictee” and that he “is being held and released on charges of war crimes”. After this Mr
Ongwen was given several documents to sign.*® The rest of the video shows Mr Ongwen’s
interview taken at the UPDF HQ.*" In addition, the Registry’s report on Mr Ongwen’s
voluntary surrender notes that the CAR authorities “questioned Mr Ongwen as to his intention
to voluntary surrender to the Court”. This questioning occurred prior to Mr Ongwen’s

introduction to his duty counsel by the Registry.

54. It is thus evident that Mr Ongwen had no assistance of counsel during the process that took
place on 14-16 January 2015. It is also clear that Mr Ongwen was neither afforded an
opportunity to ask for the presence of a lawyer at that time, nor was he asked to waive his
right to counsel. Accordingly, given that Mr Ongwen was questioned and requested to sign

documents in the absence of counsel, his right to legal representation was violated.

55. The key importance of Mr Ongwen’s right to counsel during the process was to protect his
human rights, which is to remain silent and not to be forced to self-incriminate.*® In other
words, it is highly probable that would he have obtained legal advice from a counsel at that
time, he would have never made the statement and exposed himself to the risk of self-
incrimination. Although Mr Ongwen never knowingly and freely waived his right to remain
silent, his actions and statement made at the UPDF HQ were used in the proceedings against

him. This violated his right to remain silent.

4 The Report of the Registry on the voluntary surrender of Dominic Ongwen and his transfer to the Court, ICC-02/04-
01/15-189 (‘Ongwen Surrender Report’), para. 5.

4 UGA-OTP-0283-1449, Wrong Elements full VO STENG-252495084-ECERPT.mp4. This item was labelled as
incriminatory against Mr Ongwen and disclosed by the Prosecution on 9 March 2018 (Trial INCR package 60). The
Trial Chamber it as formally submitted through Prosecution Witness P-446.

46 UGA-OTP-0283-1449, time stamp: 3:56:14 - 8:55:07.

4T UGA-OTP-0283-1449, time-stamp: 13:11:18 - 15:39:06.

4 Ongwen Surrender Report, paras 3 and 5.

49 Katanga et al., Decision on the Prosecution’s Bar Table Motion, ICC-01/04-01/07-2635, para. 62.
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Prior to the appearance of Mr Ongwen before the Court, the Pre-Trial Chamber was required
to verify the efficacy of the process leading to Mr Ongwen’s arrest and handover to the Court,
including that his rights were respected. However, based on the record, nothing indicates that
the Pre-Trial Chamber recognized the violations by Uganda and CAR in the impugned
process.® Therefore, the Pre-Trial Chamber’s failure to verify the legality of the process and
protection of Mr Ongwen’s rights, as required under Articles 21(3), 55(2) and 59(2) of the

Statute has deprived Mr Ongwen of a fair trial.

1. Violation of Mr Ongwen’s Right to Remain Silent under Article 67(1)(g) of the
Statute

The Pre-Trial Chamber’s failure prejudicially impacted on Mr Ongwen’s rights as an accused
during the trial proceedings. The impact was that Mr Ongwen was denied his right “not to be

compelled to testify or to confess guilt and to remain silent”.>

The same video capturing the statement of Mr Ongwen at the UPDF HQ was disclosed by the
Prosecution and given to its mental health experts.>? Specifically, the Prosecution expert
witness P-446 (Ms Mezey) relied on the video as one of the materials to reach her conclusion

that Mr Ongwen was not suffering from any mental illness.>

In summary, Mr Ongwen’s impugned statement was obtained in non-compliance with the
requirements of Articles 21(3), 55(2) and 59(2) of the Statute, by Uganda and CAR acting at
the request of the Court. Hence, using the evidence during the trial proceedings against Mr
Ongwen is in violation of his right to remain silent and of the privilege against self-
incrimination under Article 67(1)(g) of the Statute.

In addition, Mr Ongwen’s statement must be excluded from the evidence as inadmissible,
because it was illegally obtained in violation of the Statute and Mr Ongwen’s internationally
recognized human rights. As demonstrated above: (i) the violation casts doubt on the

reliability of the statement; and (ii) the admission of Mr Ongwen’s statement is antithetical to

%0 101 Decision, para. 11; see also Mr Ongwen’s first appearance before the Pre-Trial Chamber, T-4.

5L Article 67(1)(g) of the Statute.

52 See the Prosecution Witness P-446’s report (UGA-0280-0786, at 0828, point 2); see also “List of Materials for the
Examination of Prosecution Witnesses P-445, P-446 and P-447, p. 13, tab 41 (UGA-OTP-0283-1449, Video
Recording of Mr Ongwen speaking shown in an excerpt from Jonathan Littell’s documentary film entitled “Wrong
Elements”.

53 Transcript of P-446’s testimony, T-162, p. 17, Ins 11-22.
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and seriously damages the integrity of the proceedings.>* Therefore, Ms Mezey’s conclusions
should be disregarded by the Trial Chamber.

ii.  The Conduct of the Article 56 Proceedings and Subsequent Use of its Evidence in the
Confirmation of Charges Hearing Violated Mr Ongwen’s Right to a Fair Trial

The SGBC were fraught with fair trial violations, starting from the proceedings under Article
56 of the Statute (‘Article 56 Proceedings’), which commenced before the charges were
confirmed. These were: 1) lack of notice as to the charges for which evidence was being
preserved at the Article 56 hearings; 2) the dual role of the Single Judge, presiding over both
the Article 56 hearings and the CoC hearings; 3) the refusal of the Single Judge to hear
procedural violations; and 4) the failure of the Single Judge to investigate and properly

determine the status of witnesses at the hearing.

1. Lack of Notice, in Violation of Article 67(1)(a) of the Statute

As a former member of the Prosecution team in this case noted:

What was unusual about these [Article 56] proceedings was that at the time the
Article 56 testimony began, Dominic Ongwen had not even been charged with any
crimes relating to these women. His trial was not to start for over a year. Yet when
the Article 56 testimony concluded, a significant part of the trial was over before it
had even begun.*®

As a result, Mr Ongwen was not informed of the charge(s) for which the evidence was taken,
and in addition, the scope of the evidence elicited exceeded the counts of the SGBC which
were eventually confirmed. The Single Judge erroneously found that the summaries of

witnesses were sufficient to constitute notice in lieu of formal charges.

2. The Dual Role of the Presiding Judge, in Violation of Article 67(1)(a) and (e)
of the Statute

While technically permitted by the Statute, the roles of a Single Judge in the two pre-trial
proceedings create a conflict. The conflict is that the Single Judge collected evidence in
Article 56 Proceedings and then he ruled on the same evidence in the Confirmation of

Charges Hearings (‘Confirmation Hearings’). The decision to confirm the SBGC charges was

54 Article 69(7) of the Statute.
55 paul Bradfield, Preserving Vulnerable Evidence at the International Criminal Court — The Article 56 Milestone in

Ongwen (2019), p. 374; see also ANNEX B— Amendment of the Charges and ‘Avrticle 56 Proceedings’.
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based in large part on the transcripts of the Article 56 Proceedings.® In the Article 56
Proceedings, Judge Tarfusser had the opportunity to view the witnesses’ demeanour and make
an assessment of the evidence, which is the role of the Trial Chamber. His dual role had, at a
minimum, the appearances of impropriety. Moreover, the Single Judge provided no legal

justification for this conflict of duality.

3. The Single Judge Erred in Refusing to Consider Procedural Challenges to
‘Article 56 Evidence’ in Violation of Articles 23(1) and 67(1) of the Statute

65. The Single Judge precluded the Defence from raising objections to the nature, scope, and
purpose of the Article 56 Proceedings. The Single Judge stated: “I expect no preliminary
procedural issues as to the nature, scope, and purpose of this hearing”.>” This oral decision
indicated that the Single Judge was not open to Mr Ongwen raising any challenges. Thus, the

Defence’s inability to contest the Article 56 evidence violated Mr Ongwen’s rights.®

4. The Single Judge’s Failure to Determine the Status of the Witnesses Violated
Mr Ongwen’s Article 67(1)(e) Rights

66. The Single Judge never asked the witnesses for whom they intended to testify, the Defence or
the Prosecution. Instead, he stated: “I think a witness is a witness. It’s not a prosecution
witness, it’s not a Defence witness, but it’s just a person who has just to come here to tell the
truth. Therefore it’s a matter of who starts the questioning”.>® Thus, the status of the Article

56 witnesses was resolved erroneously by the Single Judge.

67. The Single Judge’s statement confused and misled the witnesses and the Defence and
prejudiced Mr Ongwen.®® The Defence had contacted the witnesses and obtained witness
statements from them to testify for Mr Ongwen.5! This proof that some of the witnesses
wanted to testify for Mr Ongwen, including investigator reports, was available to the

Prosecutor and the Single Judge.®?

68. The prejudice was that the confusion resulted in a) the restrictions on Mr Ongwen to have

% Confirmation Decision, para. 102.

57 T-8-Conf, p. 3, Ins 9-25; Single Judge relied on the following confidential decisions: ICC-02/04-01/15-277, ICC-
02/04-01/15-287, 1CC-02/04-01/15-293.

58 Article 21(3) and 67(1) of the Statute.

5 T-12-Conf.

60 T-12-Conf, p. 3.

61 T-12-Conf.

62 T-12-Conf, p. 3
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contact with his family;® and b) the violations of his right to call witnesses in his Defence

case.

In addition, the Single Judge failed to properly carry out his role in the Article 56
Proceedings. First, when assessing the basis for the proceedings, he made a collective

assessment of the witnesses, and never interviewed the witnesses individually.

Second, where there were inconsistencies in their Article 56 testimony, he failed to request
corroboration from the Prosecution. For example, there were significant inconsistencies

related to their abductions, victimization and the responsibility for their victimization.®

5. Conclusion

In sum, the conduct of the Single Judge in both the Article 56 Proceedings and the
Confirmation Hearings, violated Mr Ongwen’s fair trial rights, under Article 67(1)(a) and (e)
of the Statute.

In addition, the Defence was denied an expert on SGBC even though they comprised about
25% of the charges against him. The Trial Chamber denied this request; however, it had
granted an SGBC expert for the victims, although ample testimony from fact witnesses had

been submitted. This is a double standard which prejudiced Mr Ongwen’s fair trial rights.®®

Proceedings before the Trial Chamber

The Courtroom is both the place where substantive rights can be taken away
and the avenue through which an individual can prevent these rights from
being taken away. %

I.  Mr Ongwen’s Illegal Plea

On 6 December 2016, Mr Ongwen pleaded not guilty before the Trial Chamber. It is the

83 See below “Violations of Liberty and Other Violations of the Right to Family and Private Life’.

8 For example, P-227’s testimony was inconsistent on the date of her abduction. She testified that she was abducted in
September 2002 and also testified that she was abducted in April 2005.

& Defence’s Request to add Expert Witness UGA-D26-P-0158 and Fact Witness UGA-D26-P-0013, ICC-02/04-01/15-
1559-Red; Decision on Defence Request to Add Two Witnesses to its List of Witnesses and Accompanying
Documents to its List of Evidence, ICC-02/04-01/15-1565; Motion for Reconsideration or, In the Alternative, for
Leave to Appeal Portion of the ‘Decision on Defence Request to Add Two Witnesses to its List of Witnesses and
Accompanying Documents to its List of Evidence’, ICC-02/04-01/15-1567-Red; Decision on Defence Motion for
Reconsideration of or Leave to Appeal the Decision on Defence Request to Add Two Witnesses to its List of
Witnesses and Accompanying Documents to its List of Evidence, ICC-02/04-01/15-1589.

%Y. McDermott, Fairness in International Criminal Trials (2016), p. 27.
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Defence position that the plea was illegal.®’

74. The Defence does not contest the power of the Trial Chamber to take a plea under Article
64(8) or Article 65 of the Statute. However, the Defence submits that a plea should be
voluntary, knowing or informed, and, thirdly, unequivocal. This standard was developed by
courts in cases dealing with objections to guilty pleas. Logically, the standard for a guilty plea
should be the same. Therefore, the standard for guilty and not guilty pleas should be the same:

voluntary, informed or knowing and unequivocal.

75.  Mr Ongwen’s plea taken in December 2016 was hardly unequivocal. Even the Trial Chamber
acknowledged that “[a]t the conclusion of the exchange, Mr Ongwen did not give an
unqualified affirmation that he understood the charges”.®® Mr Ongwen was asked by Presiding
Judge Schmitt at the hearing whether he read and understood the Document Containing the
Charges. His response was: “l do understand -- | did understand the Document Containing the
Charges, but not the charges, because the charges -- the charges | do understand as being
brought against LRA, but not me, because | am not the LRA. The LRA is Joseph Kony, who is
the leader of the LRA”.%°

76. The Defence interprets this statement to mean that Mr Ongwen did not understand the charges
against him, which is the essential piece of understanding you need before you take a plea. It
appears that he understood a translation which he was given, but he did not understand the
charges as being against him. He later confirms this, stating: “In the name of God, | deny all

the charges in respect to the war in northern Uganda”.”®

77. Given these circumstances, it is hard to understand how the Trial Chamber reached the
conclusion that Mr Ongwen’s plea was voluntary, knowing or informed, and unequivocal.
This case has thus suffered from a fundamental fair trial that permeates the proceedings from

the outset.

78. The first problem is that Mr Ongwen did not receive a complete translation of the 104-page

7 Mr Ongwen’s lllegal Plea, T-26, pp 16-21; Counsel Lyons’ Opening Statement, T-179, pp 75-79; see also ANNEX
C — Mr Ongwen’s lllegal Plea and Violation of His Right to Translation.

% Decision on Defence Request for Findings on Fair Trial Violations Related to the Acholi Translation of the
Confirmation Decision, ICC-02/04-01/15-1147 (*Decision on Fair Trial Violations®), para. 9(iii).

% Mr Ongwen’s lllegal Plea, T-26, p. 17, Ins 2-6.

0 Mr Ongwen’s Illegal Plea, T-26, p. 21, Ins 1-2.
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Confirmation Decision until after the plea was taken, on 6 December 2016.7* At the time of
the hearing on 6 December, only pieces of the Confirmation Decision had been translated —
up to paragraph 145 which was approximately at p. 64 in a 104-page-long document.
Moreover, the ‘operative part’ of the Confirmation Decision (i.e. recitation of the charges
from the Document Containing the Charges) is not identical with the Document Containing
the Charges filed by the Prosecution in December 2015,72 and read by Mr Ongwen prior to
the Confirmation of Charges hearing in January 2016.7 As confirmed by the Trial Chamber,
the ‘operative part’ of the Confirmation Decision contains certain modifications. At least one
of them is a modification in terms of the dates of charged crimes, which is a specific element

of the notice requirement.”

79. The other problem is that the Trial Chamber had been put on notice regarding Mr Ongwen’s
mental disability and that it could affect his understanding and ability to enter a plea.” The
day before the 6 December hearing, the Defence filed its First Rule 135 motion and requested
the Trial Chamber to order a psychiatric or a psychological examination to ensure his fitness to
stand trial. The Defence position is and has been that a mentally disabled defendant cannot enter a
plea because he lacks the capacity to understand the charges.”® The Trial Chamber rejected the

motion.

80. On 16 December 2016, in a written decision, the Trial Chamber appointed a psychiatrist (Mr
de Jong) and ordered him to make a diagnosis as to any mental condition or disorder that Mr
Ongwen may suffer at the present time.”” Mr de Jong confirmed the medical findings of the
Defence mental health experts presented to the Trial Chamber on 5 December 2016, and
found that Mr Ongwen, inter alia, shows an oscillating range of symptoms of severe

posttraumatic stress disorder, several symptoms of a dissociative disorder (e.g. out of body

1 See below “Violation of Mr Ongwen’s Right to Acholi Translation’.

72 Prosecution’s submission of the document containing the charges, the pre-confirmation brief, and the list of
evidence, ICC-02/04-01/15-375-AnxA-Red?2 (‘Document Containing the Charges)’.

73 Confirmation of Charges Hearing, T-20, p. 6, Ins 9-14.

4 Confirmation Decision, para. 158; see Decision on Defence Request for Findings on Fair Trial Violations Related
to the Acholi Translation of the Confirmation Decision, ICC-02/04-01/15-1147 (*Acholi Translation Decision’),
para. 7.

S UGA-D26-0015-0154 and UGA-D26-0015-0004.

76 Defence Request for a Stay of the Proceedings and Examinations Pursuant to Rule 135, 1CC-02/04-01/15-620-Red
(“Eirst Rule 135");

7 Decision on the Defence Request to Order a Medical Examination of Dominic Ongwen, ICC-02/04-01/15-637-Red,
(‘Decision on First Rule 135”), paras 31-33.
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experience, automatic answers or time distortion), and high level of anxiety.™

81. However, when the Trial Chamber made this order, it had already accepted a plea illegally
entered by Mr Ongwen on 6 December. In light of the information before it about Mr
Ongwen’s disability, a postponement of the 6 December proceedings should have been taken.
Based on the sequence of the events, it appears that the Trial Chamber had already decided
that a plea from a mentally disabled defendant was legal. In sum, the Trial Chamber applied
its Article 64(8)(a) powers in a discriminatory manner, i.e. treating Mr Ongwen as if he were

a mentally able defendant.”

82. In summary, given the translation and modification problems of the Confirmation Decision
and this added issue of Mr Ongwen’s mental health disability, of which the Trial Chamber
was apprised, it is the Defence view that the taking of plea should have been postponed until
these issues were resolved. It is clear that the mental health problems could impact on Mr
Ongwen’s ability to enter a plea. It is also evident that he did not understand the charges as
being against him. This illegal plea is and has been a continuing fair trial violation that

prejudiced the fairness of the proceedings.

ii.  Violation of Mr Ongwen’s Right to Notice and His Right to Prepare a Defence

83. The Appeals Chamber held “the right of the accused person to be informed of the charges is
firmly grounded in the Statute and it has already highlighted the strong link between the right
to be informed in detail of the nature, cause and content of the charges and the right to

prepare one’s defence”.

84. From the inception of this case, the Defence has litigated the breaches of the right to notice.
For this purpose, the Defence incorporates the following submissions concerning the

violations of Mr Ongwen’s right to notice:

1) NCTA Motion: the objections in respect to lack of notice in defective charges and

modes of liability.8

8 Mr de Jong Report, UGA-D26-0015-0046-R01, at 0050, 0052 and 0055.

79 See publicly available video capturing the moments of Mr Ongwen’s illegal plea on 6 December 2016.
8 Ongwen OA4 Judgment, para. 69.

81 NCTA Motion, see particularly paras 23-26, 27, 28-32.
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i)  Ongwen Appeal Brief: listing the Defence objections on notice since 18 January
2016;82

iii)  Ongwen Further Submissions:

a. Paragraphs 8-11: the Defence objections to the parameters of the Prosecution

disclosure obligations.

b. Paragraphs 12-14: the Defence objections to uncharged acts that occurred outside

of the 1 July 2002 to December 2015 temporal jurisdiction.®

iv) Defects Series Parts I-1V: the Defence objections summarized in the Trial Chamber’s

Defects Decision;%
v)  SGBC Defects: defective pleading of SGBC counts.®®

vi) Dismissal of the Charge of Enslavement Motion: defective pleading of crimes of

enslavement and sexual slavery.%®

85. In sum, the Trial Chamber’s violations of Mr Ongwen’s right to notice have permeated the
entire proceedings. He has been placed in a position of not knowing the specifics against
which he must defend the alleged crimes and his alleged participation. This has prejudiced the
Defence’s planning and preparation of Defence’s case and its use of limited resources. All

this has made the fair trial impossible.

iii.  Violation of Mr Ongwen’s Right to Acholi Translation

86. The lack of notice is exacerbated by the lack of Acholi translation. Under Article 67(1)(a) of
the Statute, Mr Ongwen has not only a right to be informed in detail of the nature cause and
content of the charges against him, but also a right to be informed of the charges “in a

language which [he] fully understands and speaks”. For Mr Ongwen, this is Acholi.

87. Even if the Trial Chamber were to find that the charges against Mr Ongwen were not

8 Defence’s appeal against the ‘Decision on Defence Motions Alleging Defects in the Confirmation Decision’, ICC-
02/04-01/15-1496-Corr (‘Ongwen Appeal Brief’), para. 29 (a-k).

8 Ongwen Further Submissions’, paras 8-11 and 12-14.

8 Decision on Defence Motions Alleging Defects in the Confirmation Decision, 1CC-02/04-01/15-1476 (‘Defects
Decision’), para. 6 (i-iii), and para. 11 (i-ix).

8 SGBC Defects.

8 Dismissal of the Charge of Enslavement Motion.
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defective, the failure to have provided a full translation of the Confirmation Decision to Mr
Ongwen, is the basis for violation of Article 67(1)(a) of the Statute. On 6 December 2016, at
the time Mr Ongwen entered the plea, he did not have a complete translation of the 104-page-

long Confirmation Decision in Acholi. This did not occur until mid-December 2017.87

88. In addition to the lack of translation of the Confirmation Decision in Acholi, there have been

at least two dozen objections dealing with the lack translation or interpretation into Acholi.®

89. The lack of notice, based on the failure to fully translate the charging document before the
plea, negatively impacted on Mr Ongwen’s ability to understand the charged crimes and
modes of liability against him, and was prejudicial. This resulted in the Trial Chamber
accepting a plea which was not unequivocal and not informed. Even the Trial Chamber
acknowledged that “Mr Ongwen did not give an unqualified affirmation that he understood

the charges”.®

90. In conclusion, the lack of translation, combined with the lack of notice in the Confirmation
Decision as well as the Trial Chamber’s admission of evidence of acts not charged and
evidence of events outside the temporal jurisdiction of the Court — individually and in

aggregate — prejudiced the fair trial rights of Mr Ongwen.

iv.  The Trial Chamber Violated Mr Ongwen’s Fair Trial Rights by Failing to Articulate the
Burden of Proof Standard for Affirmative Defences Prior to the Presentation of the
Defence Evidence

91. The Trial Chamber erred by failing to articulate the burden of proof standard for affirmative
defences prior to the presentation of the Defence evidence. Under Article 67(1)(e) of the
Statute, an accused has the fair trial right to present defences. In this case, Mr Ongwen gave

notice of two affirmative defences under Article 31(1)(a) and (d) of the Statute.

92. However, the Trial Chamber forced the Defence into a position of presenting the defence
evidence without knowledge of the burden of proof standard which had to be met, or would

be applied by the Trial Chamber.

87 Similarly, a translation of the 52-page-long ‘Separate opinion of Judge Marc Perrin de Brichambaut’ in Acholi was
not provided to Mr Ongwen until February 2018; see also ANNEX C — Mr Ongwen’s lllegal Plea and Violation of
His Right to Translation, illustrating the exact delay in providing the translated versions; see also Ongwen OA4
Judgment, para. 20.

8 Defence Request to Change the Date of the Closing Statements, ICC-02/04-01/15-1668, paras 4-32.

8 Decision on Fair Trial Violations, para. 9(iii).
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93. The purpose of articulating the standard is to give notice as to what burden of proof standard
the Trial Chamber will apply to the evidence in reaching its Article 74 Judgment. Regardless
of the system — common-law or civil — it is a fundamental principle that there must be i) some
criteria for judgment on the standard of evidence; and ii) some nexus between evidence

presented, and the legal element of the crime or mode of liability which is being addressed.

94. Here, in the absence of an articulated burden of proof standard, the presentation of evidence of
affirmative defences becomes a legal “free for all”. This prejudices the Defence because it is not
known what standard the Prosecution must refute, and what evidence the Defence must adduce.
The Trial Chamber affirmed that “[...] an accused must never be required to affirmatively
disprove the elements of a charged crime or a mode of liability, as it is the Prosecution’s burden to
establish the guilt of the accused pursuant to Article 66 of the Statute”.*°

95. In addition, the Trial Chamber’s deferral of ruling on a standard for the Article 31 defences
means that the Defence presents evidence with one hand tied behind its back. This is
prejudicial to the Defence because it cannot fully address all issues which may be necessary for
the Trial Chamber’s Article 74 judgment if it does not know the standard which will be applied.

96. Hence, this lack of notice and, in the end, knowledge of the burden of proof standard resulted
in a significant handicap to the Defence where the Trial Chamber violated Mr Ongwen’s
Article 67(1)(a) and (e) rights and its Article 64(2) obligations.

v. Trial Chamber’s Prejudicial Evidentiary Regime

97. The Trial Chamber’s evidentiary regime that “does not involve making any relevance,
probative value or potential prejudice assessments at the point of submission — not even on a
prima facie basis [...]”%! is prejudicial, erroneous as a matter of law and undermines the

fairness of the proceedings.

98. First, it proved itself to be prejudicial because it floods the ‘case file’ with items of a

% Decision on Defence Request for the Chamber to Issue an Immediate Ruling Confirming the Burden and Standard of
Proof Applicable to Articles 31(1)(@) and (d) of the Rome Statute, 1CC-02/04-01/15-1494, para. 14; Initial
Directions, paras 24-25.

%1 Decision on Prosecution Request to submit Interception Related Evidence, 1CC-02/04-01/15-615, para. 7; see also
Evidentiary Regime Motion; LTA Evidentiary Regime, Ongwen Further Submissions’, para. 24.
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prejudicial nature. To date, there are over 4200 items formally submitted into evidence.® The
combination of lack of notice in charges and no evidentiary rulings put an unfair burden on
the Defence. As a result, the Defence was required to work on the assumption that all the

items submitted into evidence by the Prosecution may be used against Mr Ongwen. %

99. Second, the regime is in violation with the Trial Chamber’s duty to apply the safeguards
embodied in Article 69(4) of the Statute.®* The Defence agrees in this regard with the findings
of Judge Van den Wyngaert and Judge Morrison that the Chamber must “apply the
admissibility criteria of article 69 (4) of the Statute sufficiently rigorously to avoid crowding

the case record with evidence of inferior quality”.%

100. Third, Judges Van den Wyngaert and Morrison ruled also that it was inappropriate to employ
a similar evidentiary regime used in the Bemba et al. case (Article 70 case) for cases under
Article 5 of the Statute.®® It is important to note that this Trial Chamber’s evidentiary regime,
which is applied to the Ongwen Article 5 crimes case is identical to the one employed by Trial
Chamber V11 in the Bemba et al. case (Article 70 case).®

101. Fourth, the Trial Chamber’s evidentiary regime is opaque and leaves the parties “in the

dark”.% This is supported by the prejudicial impact it had on the fairness of the proceedings:

i)  The regime allows for selective and inconsistent rulings on evidence. In its
‘Decision in Response to an Article 72(4) Intervention’, the Trial Chamber held that a
person’s identity who was extremely close to Kony and who had a direct knowledge
about the implicit threat of lethal violence which Kony held over his subordinates in

the event that his subordinates disobeyed or disrespected him is “manifestly

9 For example, of the 2507 (see 1CC-02/04-01/15-580) and 1006 (see 1CC-02/04-01/15-654) items requested to be
submitted into evidence by the Prosecution via ‘bar table motions’ only 47 were rejected by the Trial Chamber;
see also Ongwen Further Submissions’, paras 24-25.

9 Ongwen Further Submissions’, paras 23-28.

% Article 69(4) of the Statute: The Court may rule on the relevance or admissibility of any evidence, taking into
account, inter alia, the probative value of the evidence and any prejudice that such evidence may cause to a fair
trial or to a fair evaluation of the testimony of a witness, in accordance with the Rules of Procedure and Evidence.

% Bemba, Separate Opinion of Judges Van den Wyngaert and Morrison, 1CC-01/05-01/08-3636-Anx2, para. 18;
Bemba et al., Separate Opinion of Judge George Henderson, ICC-01/05-01/13-2275-Anx, paras 40, and 43-45;
see also Evidentiary Regime Motion, paras 8-15.

% Bemba, Separate Opinion of Judges Van den Wyngaert and Morrison, 1CC-01/05-01/08-3636-Anx2, para. 18.

% In para. 25 (footnote 17) of its Initial Directions, to support its evidentiary regime, the Trial Chamber cites Trial
Chamber VII’s decisions: Bemba et al., Decision on Prosecution Requests for Admission of Documentary
Evidence (1CC-01/05-01/13-1013-Red, ICC-01/04-01/13-1113-Red, 1CC-01/05-01/13-1170-Conf.

% Dissenting Opinion of Judge Geoffrey Henderson, ICC-02/11-01/15-1172-Anx, para. 5.
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unimportant” and irrelevant to the Ongwen case.®® Another example was the Trial
Chamber’s ruling on the Defence objection against the admissibility of the
Prosecution’s P-447’s rebuttal expert report. Contrary to its prior rulings, here the
Trial Chamber prematurely dismissed the Defence admissibility objections, without

deferring its ruling until the deliberation of the judgment.2®

i)  The regime allows for overcrowding the ‘case file’ with prejudicial items. An
example is the Trial Chamber’s decision rejecting the Defence request to exclude
portions of the Victims expert PCV-1’s report that impermissibly provides comments on
Mr Ongwen’s responsibility. Although the Trial Chamber confirmed that “even if
certain comments inadvertently appear to do so — those comments cannot be relied upon
to establish the accused’s responsibility for the crimes”, it still recognised submission of

this report into evidence, including the comments on Mr Ongwen’s responsibility. 0!

iii) There is nothing to safeguard the quality of the evidentiary process, i.e.
permissible means of obtaining evidence. A relevant example is the involvement of
the Prosecution’s potential witness and intermediary, P-78. This person collected several
evidentiary items!? and located over 40 Prosecution insider witnesses, particularly for
the purposes of the Ongwen trial. 1% However, certain items disclosed by the
Prosecution also show that P-78 was asked by the Prosecution to provide an explanation
for the misuse of a phone and other funds provided to him/her by the Office of the
Prosecutor.® More importantly, the Prosecution’s investigation report also notes that P-
78 pressured Prosecution witnesses P-37 and P-105 “by encouraging that they give

evidence to OTP investigators during their recent interviews”. 1% This example

% Decision on Defence Request for Leave to Appeal the Decision in Response to an Article 72(4) Intervention, 1ICC-
02/04-01/15-1290, paras 12-13: the Trial Chamber concluded also that this person’s identity is not relevant to the
Ongwen case and to the preparation of the defence of duress without ever knowing this person’s identity.

100 Email Decision on Submitted Materials for the rebuttal evidence provided by P-0447, 6 December 2019, at

16:41; see also Evidentiary Regime Motion, paras 17-19.

101 Decision on Defence Request for Leave to Appeal the Trial Chamber’s Oral Decision on the Exclusion of Certain
Parts of the CLRV Expert Report, ICC-02/04-01/15-1268, para. 10; see also Evidentiary Regime Motion, paras
20-26.

102 Based on the information in Defence Ringtail, it appears that P-78 is linked to at least 271 evidentiary items.

108 UGA-OTP-0263-2689-R01, at 2689: “P-0078 was heavily involved in locating key insider witnesses for the
Ongwen case, locating in excess of 40 witnesses”; see also UGA-D26-0017-0139, at 0140.

104 UGA-OTP-0263-2681-R01, at 2681; UGA-OTP-0263-2689-R01, at 2691; UGA-OTP-0263-2671-R01, at 2671.

105 UGA-OTP-0263-2688; UGA-OTP-0263-2685-R01, at 2686; UGA-OTP-0263-2689-R01, at 2689; see also
Evidentiary Regime Motion, paras 27-35.
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compromises the proceedings, because of the lack of integrity in the evidence collection

process, 106

102. Mr Ongwen has the fundamental right to know the reasons for the Trial Chamber’s decision
on his guilt or innocence.®” The Trial Chamber’s regime impermissibly denies this right. In
particular, the regime informs that the Trial Chamber is not required to “discuss [the
relevance, probative value and potential prejudice] for every item submitted in the judgment
itself”. 2% It further adds that “the requirement of a reasoned judgment enables the participants
to verify precisely how the Chamber evaluated the evidence”.%® This reasoning is flawed for

several reasons.0

103. On the one hand, the Trial Chamber seemingly adheres to the fundamental requirements
under Article 74(5) of the Statute, which dictate that the judgment “shall be in writing and
shall contain a full and reasoned statement of the Trial Chamber’s findings on the evidence
and conclusions’.*'! On the other hand, the Trial Chamber incorrectly and without any legal
basis or authority vests itself with discretion not to provide any reasoned opinion on why

certain submitted items were ruled (in)admissible and/or (ir)relevant.

104. Second, the Trial Chamber’s position is in clear conflict with the Appeals Chamber’s

interlocutory ruling in the Bemba case. The Appeals Chamber held:

It should be underlined that irrespective of the [evidentiary] approach the Trial
Chamber chooses, it will have to consider the relevance, probative value and the
potential prejudice of each item of evidence at some point in the proceedings —
when evidence is submitted, during the trial, or at the end of the trial”.1!2

10S. The Defence raised this matter with the Ongwen Trial Chamber and requested that it

“CONFIRM that the evidential rulings for all items submitted into evidence and their

106 UGA-OTP-0263-2689-R01, at 2689.

197 The decision shall be in writing and shall contain a full and reasoned statement of the Trial Chamber’s findings
on the evidence and conclusions, see Article 74(5) of the Statute. “It fails to appreciate the elementary
proposition that failure to provide a reasoned judgment is fundamentally a violation of the right of fair trial,
which includes an accused person’s entitlement to know the basis of the Trial Chamber’s decision on the guilt of the
defendant”, see Concurring Separate Opinion of Judge Eboe-Osuji, ICC-01/05-01/08-3636-Anx3, p. 99, para. 305.

108 |nitial Directions, para. 24.

109 |nitial Directions, para. 25.

110 Evidentiary Regime Motion, paras 36-43.

111 Concurring Separate Opinion of Judge Eboe-Osuji, ICC-01/05-01/08-3636-Anx3, para. 305.

112 Judgment on the appeals of Mr Jean-Pierre Bemba Gombo and the Prosecutor against the decision of Trial
Chamber 1l entitled “Decision on the admission into evidence of materials contained in the prosecution’s list of
evidence”, ICC-01/05-01/08-1386, para. 37.
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assessment will be discussed in the judgment itself or in a separate annex to the judgment”. 113
However, it dismissed the Defence request and, in contrast, found that “the Defence
misinterprets the Bemba Interlocutory Appeal when asserting that a trial chamber ‘is still
obliged to make evidentiary rulings of every item of evidence” and that the Trial Chamber’s

regime “is in complete conformity with [the cited above appeal judgment]”.*14

106. To conclude, the Defence reiterates that the Trial Chamber’s evidentiary regime had a
prejudicial impact on the fairness of the proceedings. Moreover, it maintains its remedy
sought that the Statute and applicable law unequivocally obligate the Trial Chamber to
provide evidentiary rulings on all items submitted into evidence in the judgment, or as

proposed by Judge Osuji in a separate annex to the judgment. !

vi. Conclusion

107. The fair trial violations during the trial period commenced with the illegal plea. In addition,
the cumulative effects of the violations discussed above — breach of Mr Ongwen’s right to
remain silent, discrimination, lack of notice, lack of Acholi translation, no rulings on
evidentiary items, failure to articulate the standard for burden of proof — individually and in the
aggregate prejudiced Mr Ongwen’s right to present his defence under Article 67(1)(b) and (e) of
the Statute.

E. The Prosecution Disclosure Practices Violated Mr Ongwen’s Fair Trial Rights

108. The disclosure practices of the Prosecution over the course of Mr Ongwen’s trial have
individually and in sum amounted to an unfair trial. During the Defence opening statement,
Counsel Lyons raised a range of disclosure issues that arose during the events up until that
point.*® Those issues impacted upon Defence preparation pursuant to Article 67(1)(b) which

in turn impacted upon Mr Ongwen’s right to confront witnesses against him and call

113 The Defence requested this, in the alternative, to its main request that the Trial Chamber “RULE on the
admissibility and/or relevance of all items that the Prosecution, Victims and the Defence submitted into evidence
through ‘bar table’ or other motions [or through witness], and provide a reasoned statement for these rulings now
or before closing briefs, see Evidentiary Regime Motion, paras 36-43.

114 Decision on Defence Request for Leave to Appeal the Decision on the Defence Request regarding the Evidentiary
Regime, ICC-02/04-01/15-1563, paras 15-18.

115 A second alternative approach will be to reserve evidential rulings until the time of judgment writing and make the
rulings the. Here, evidential rulings could be made in the body of the judgment, if that can be done conveniently.
Otherwise, the evidential rulings at the time of the judgment could be made in separate volume (either a second
volume of the judgment or a stand-alone capacity) serving as a compendium of evidential rulings, see Concurring
Separate Opinion of Judge Eboe-Osuji, 1CC-01/05-01/08-3636-Anx3, p. 103, para. 319; see also Evidentiary

Regime Motion, para. 55.
116 7-179-Red, p. 90 to p. 92.

No. ICC-02/04-01/15 31/198 13 March 2020


https://legal-tools.org/doc/198007/
https://legal-tools.org/doc/846c35/
https://legal-tools.org/doc/b31f6b/pdf
https://legal-tools.org/doc/198007/
https://legal-tools.org/doc/198007/
https://legal-tools.org/doc/6dfbf8

ICC-02/04-01/15-1722-Corr-Red 13-03-2020 32/198 RH T

witnesses on an equal footing with the Prosecution pursuant to Article 67(1)(e) of the Statute.

109. The Prosecution has a problem with its storage of materials. Despite continual assertions of
comprehensive reviews, and adversarial responses to Defence criticisms, 7 material
continues to be identified. A lot of material has been found following claims of final and
comprehensive searches. For example, the audio and transcript related to the informant
litigation was found after strong assertions were made,*® a DVD of videos was found after it
was pointed out that a Prosecution evidence reference number was unlikely to be captured as
part of the original video,''® and the databases which are the subject of separate litigation
appeared after claims were made that all material had been disclosed from the Amnesty

Commission. 20

110. The Prosecution has sought to excuse itself by claiming that “recordkeeping practices in place
in April 2004” were “in their infancy”. 12! Later comments indicated that investigators were
not indicating the source of materials when they were collected.*?> The OTP was not the first
international prosecutorial entity in existence at the time it came into being and it has to be
presumed that the staff was familiar with the organisational strictures and record keeping
requirements of a domestic criminal-law process. In any case, if an initial state of
disorganisation in the Prosecution’s investigations could have excused a misplaced item,
multiple further instances — for fair trial purposes — certainly should not be. After a third
example of the same issue, it speaks to a present decision to avoid resolving problems or an

unwillingness to address it. By the present stage of proceedings it has become a pattern.

111. The Prosecution methodology for reviewing its disclosure obligations has failed to turn up

117 prosecution Response to “Defence Request for a Rule 77 Disclosure Order Concerning the Requests for Assistance
and Other Related Items” 1CC-02/04-01/15-1142: (“The Prosecution takes very seriously its disclosure obligations
under the Statute, the Rules of Procedure and Evidence”).

118 prosecution’s Notice of Filing of an Item Received in Response to an RFA, 1CC-02/04-01/15-1189-Red, para. 6.
Moreover, the Defence incorporates by reference its pleadings — including remedies sought — concerning the Trial
Chamber’s erroneous resolution of the “Article 72(4) matter”; see Defence Response and Disclosure Request, in
light of the “Prosecution’s Notice of Filing of an Item Received in Response to an RFA, ICC-02/04-01/15-1197-
Red; Defence Response to the Letter from the Ugandan Government, ICC-02/04-01/15-1255-Red; Defence Request
for Leave to Appeal “Decision in Response to an Article 72(4) Intervention, ICC-02/04-01/15-1279.

119 1CC-02/04-01/15-1718-Conf-AnxA, p. 2.

120 Defence Request for Remedies in Light of Prosecution Disclosure Violations, ICC-02/04-01/15-1718-Conf, para. 26.

121 |CC-02/04-01/15-1142, para. 9 (“It is unfortunately impossible for the Prosecution to state conclusively that no 9
April 2004 RFA ever existed, given the recordkeeping practices in place in April 2004, when the OTP and the Court
were in their infancy (the first ICC Prosecutor having been elected less than one year earlier).”).

122 1CC-02/04-01/15-1718-Conf-AnxA, p. 5 (“I cannot confirm with absolute certainty that all items for which P-0038
is the source, or is in the chain of custody, have been disclosed. The completion of Pre-Registration Forms back at
the time the investigation first began was not standardised, with the result that his name may not appear.”)
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disclosable material which is later identified. Even though the Defence has not been a party to
the process, the problems with the methodology come through in the Prosecution’s
descriptions of their process. The Defence has noted that the deficiencies in the way the
Prosecution searches its material ?® and fails to cross-reference material described in
documents.*?* When the Prosecution states “the three most senior lawyers on the Prosecution
trial team conducted a supplementary review of all undisclosed items in the Prosecution’s
possession”?® and identified a further 15 items in March 2017, subsequent events appear to
have demonstrated that this process which was based upon a review of “contents and not its

title or its origin” was not sufficient to identify all disclosable material.

112. One reason that the Prosecution may not have been able to identify material is because it
appears that its process of recording the chain of custody and other evidence related
information in that period was irreparably broken. For example, 335 audios were mislabelled
and corrected by the Prosecution.'?® However, on nearly every occasion the Defence has
made queries about the chain of custody of an item, the response has been that the chain of
custody provided to the Defence inaccurately indicates the actual chain of custody. Examples
of the problems with the chain of custody include the date on which the “List of the Most
Notorious LRA Commanders Recommended for Trial by the ICC” and associated documents
was received!?” which led to explanations concerning how the inaccurate information resulted
from “human error at the time of inputting the metadata”?® and the updating of 1066 items
chain of custody information by the Prosecution on 18 October 2018.?° Since that point, on 4
October 2019, the Prosecution confirmed that the information about the source for material

disclosed from the Amnesty Commission was not accurate.**

113. In cases with such huge volumes of transcripts, items, and text, it might seem like an
administrative formality to be concerned by the chain of custody, but the Defence re-asserts

that details matter. The chain of custody is an important way of shedding light on the

123 Defence Request for Remedies in Light of Prosecution Disclosure Violations, ICC-02/04-01/15-1718-Conf, para. 26.

124 Defence Request for Remedies in Light of Prosecution Disclosure Violations, ICC-02/04-01/15-1718-Conf, para.
22 and ‘Defence Request for Leave to Appeal the “Decision on Defence Request for Disclosure of Certain
Requests for Assistance and Related Items™’, ICC-02/04-01/15-1174-Red.

125 prosecution Response to Defence Request for a Disclosure Order (ICC-02/04-01/15-759), para. 2.

126 ppTB, para. 84.

127 Defence Request for Leave to Reply to ICC-02/04-01/15-1341-Conf, ICC-02/04-01/15-1345, paras 7-11.

128 See ANNEX D.

129 Email, 18 October 2018 17h46, subject ‘Metadata discrepancies between OTP Ringtail and E-court and Re-issue
package’.

130 1CC-02/04-01/15-1718-Conf-AnxC, p. 7.
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reliability or not of evidence. It assists the Defence in building a picture of the investigation
against which cross-examination questions are developed and strategies created. The
particular issues with the early investigations noted here, but which are even further present in
the inter partes record, relate to material which was collected in most temporal proximity to
the allegations. In a way it should be the most important material and yet the Prosecution
practices of that time, which are aggravated by issues in the present, undermine the probative

value of the purported incriminatory evidence from that period brought against Mr Ongwen.

114. Despite claims to the contrary, the Prosecution has taken a narrow view of its obligations.3
As has been discussed in a recent filing, the Prosecution has also simply disregarded the Trial
Chamber’s explicit jurisprudence in respect to the obligation to disclose the material from
which excerpts are drawn. It is worth noting here the Prosecution’s broad approach to
relevance in relation to how it has presented much of the intercept material as “indirectly
relevant”!3® whereas when asked for disclosure has taken a narrower view. As discussed, the

relevance criteria applied raises all manner of questions.3
115. A selection of the Prosecution’s failures to disclose, includes:

a. A range of materials necessary to conduct investigations, argue for duress, and question

witnesses; 13
b.  The CEDAR reports related to the ‘enhancement’ of intercept recordings;**
c.  All material necessary for the examination of witness P-38;**" and

d. Two databases that originate from the Amnesty Commission and one database that
originates from the Ugandan Human Rights commission as well as other material

currently in a request before the Trial Chamber.

131 See, for example, 16 March 2017, 1CC-02/04-01/15-759-Conf-AnxB, p. 2, response to Request A.2 and
Corrected version of Defence Request for Disclosure Pursuant to Rule 77 and Article 67(2) and Request for a
Remedy in Light of Late and Untimely Disclosure’, filed 4 September 2018, 1CC-02/04-01/15-1329-Corr-Red,
para. 16.

132 Defence Request for Remedies in Light of Prosecution Disclosure Violations, ICC-02/04-01/15-1718-Conf, paras 59-61.

133 See para. 232.

134 Defence Request for Remedies in Light of Prosecution Disclosure Violations, ICC-02/04-01/15-1718-Conf, para. 27.

135 Corrected version of ‘Defence Request for Disclosure Pursuant to Rule 77 and Article 67(2) and Request for a
Remedy in Light of Late and Untimely Disclosure’, 1CC-02/04-01/15-1329-Corr-Red, paras 60-77.

136 See para. 277.

137 Defence Request for Remedies in Light of Prosecution Disclosure Violations, ICC-02/04-01/15-1718-Conf, paras 27-29.
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116. On 12 February 2020, the Defence filed a request for a series of remedies related to the late
disclosure of three databases just mentioned.**® The disposition of that request will follow the
date of the filing of the present brief. As noted by the Defence when objecting to a request for
a variation of the deadline, the Defence drafts the present brief without the benefit of the
remedies requested therein. This leads to prejudice. As noted in the request, the material
covers the charged period and is relevant to the charges against Mr Ongwen, the modes of
liability, and the contextual elements of the alleged crimes. The material may also shed light
on alleged abductions by Sinia brigade which would have relevance to the sexual and gender
based and child-soldier charges.*® The Defence makes submissions in the present filing on
these issues without the time to analyse the material or full information necessary to make

submissions in respect to these items.

117. The material collected contemporaneously to the charges is tainted by disorganisation and
missing information. The Defence has had to expend considerable resources identifying
missing information and requesting it. Evidence is a constituent element of a fair trial. Timely
access to material is necessary to conduct investigations, and to prepare defence strategy.
Without this, there is no opportunity “[tJo examine, or have examined, the witnesses against [the
Accused] and to obtain the attendance and examination of witnesses on [the Accused’s] behalf
under the same conditions as witnesses against him or her” pursuant to Article 67(1)(e) of the

Statute. After the trial is concluded, there are no remedies to resolve these violations.

F. Other Human Rights Violations and Discrimination

118. Human rights underpin every aspect of the Statute. Its provisions must be interpreted and
most importantly applied in accordance with internationally recognised human rights.#° It is
thus a given that the Trial Chamber was required to exercise its powers in compliance with the

human rights legal instruments applicable to Mr Ongwen’s mental condition and disability. 4

119. The discriminatory manner in which this case has been handled by the Trial Chamber in

respect of Mr Ongwen’s right to family life, liberty, and basic needs as a mentally disabled

138 Defence Request for Remedies in Light of Prosecution Disclosure Violations, ICC-02/04-01/15-1718-Conf.

139 Defence Request for Remedies in Light of Prosecution Disclosure Violations, ICC-02/04-01/15-1718-Conf, para. 1.

140 Article 21(3) of the Statute; see also Articles 64, 67 of the Statute, Rule 135 of the Rules and Regulations 103(1)
and (2) of the RoC; see also Lubanga OA4 Judgment, para. 37.

141 These are the relevant international human rights instruments concerning the treatment of detained persons with
disabilities subject to proceedings before criminal court: Article 12 of the ICESCR; Articles 2, 4(2), 5(3) and 13(1) of
the CRPD.
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defendant is unprecedented in international criminal courts. The Trial Chamber’s
discrimination against Mr Ongwen and breaches of his human rights alone suffice and
continue to undermine the legitimacy and fairness of the proceedings, and make the exercise

of his minimum fair trial guarantees under Article 67(1) of the Statute impossible.

I.  The Trial Chamber Discriminated Against Mr Ongwen as a Mentally Disabled
Defendant

120. According to Article 2 of the CRPD, discrimination on the basis of disability means:

[A]ny distinction, exclusion or restriction on the basis of disability which has the
purpose or effect of impairing or nullifying the recognition, enjoyment or exercise,
on an equal basis with others, of all human rights and fundamental freedoms in the
political, economic, social, cultural, civil or any other field. It includes all forms of
discrimination, including denial of reasonable accommodation.

121. In this case, the Trial Chamber treated Mr Ongwen as an accused and a detained person who
does not suffer from any mental health disability. The Trial Chamber’s discriminatory
approach against Mr Ongwen became most apparent in its flawed decisions on i) Mr Ongwen’s
alleged understanding of the charges against him under Article 64(8)(a) of the Statute (i.e. Mr
Ongwen’s illegal plea); 12 ii) the Defence requests concerning the necessity of medical

examination of Mr Ongwen under Rule 135 of the RPE;*3 and iii) the trial hearings schedule.**

142 Mr Ongwen’s Illegal Plea, T-26, pp 16-21; Counsel Lyons’ Opening Statement, T-179, pp 75-79.

143 Defence Request for a Stay of the Proceedings and Examinations Pursuant to Rule 135, ICC-02/04-01/15-620-Red
(“First Rule 135°); Decision on the Defence Request to Order a Medical Examination of Dominic Ongwen, ICC-
02/04-01/15-637-Red, (‘Decision on First Rule 135”); Defence Request for a Stay of the Proceedings and for Trial
Chamber IX, pursuant to Rule 135, to Order a Medical Examination of Mr Ongwen, ICC-02/04-01/15-1405-Red?2
(“‘Second Rule 135’); Decision on Defence Request to Order an Adjournment and a Medical Examination, ICC-
02/04-01/15-1412-Red, 1CC-02/04-01/15-1412-Red (‘Decision on Second Rule 135’); Defence Request for Leave
to Appeal “Decision on the Defence Request for a stay of Proceedings and for an Order of Medical Examination of
Dominic Ongwen pursuant to Rule 135, ICC-02/04-01/15-1415-Red2 (‘LTA Decision on Second Rule 135%);
Decision on Request for Leave to Appeal the Decision on Defence Request to Order and Adjournment and a
Medical Examination, ICC-02/04-01/15-1426 (‘Decision on LTA Decision on Second Rule 135°); Defence Urgent
Request to Order a Medical Examination of Mr. Ongwen, 1CC-02/04-01/15-1595-Red (‘Urgent Rule 135%);
Decision on Further Defence Request for a Medical Examination, ICC-02/04-01/15-1622 (‘Decision on Urgent Rule
135’); Defence Request for Leave to Appeal the Decision on Defence Request for Medical Examination of Mr.
Ongwen, ICC-02/04-01/15-1626 (‘LTA Decision on Urgent Rule 135”); Decision on Defence Request for Leave to
Appeal the Decision on Defence Request for Medical Examination of Mr Ongwen, 1CC-02/04-01/15-1640
(‘Decision on LTA Decision on Urgent Rule 135°).

Defence Request for a Status Conference Pursuant to Rules 132(2) and 132 bis(4), ICC-02/04-01/15-1264-Red (*Sta